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518 | Masit Ullah v. Damodar Prasad .. | 98 1031 Emperor v. Mabtab Rai . | 93 154 
529 | Nirman Singh v. Lal Rudra Partab 603 | Gokul Kalwar v. Chandar 
Narain Singh 981013 | 611! Sekhar {96 1 
542 | In the matter of A Vakil .. | 9B 493 Qudrat-un-nissa Bibi v. Abdul 
548 | Abdu Ali Khan v. Muhammad | 616) Rashid -- | 96 519 
6, Ismail .. | 95 970 Deoraj v. Munshi Ram .. | 96 130 
"i, 551 | Mohsham Ali Khan v. Mulu .. | 94 347 | 622 | Sibt Muhammad. v. Muhammad 
554 | Collector of Moradabad v. Muham- 625 | Hameed .- | 96 582 
mad Hidayat Ali Khan ... | 94 505 Mahtab Singh v. Hub Lal | 93 590 
_, 557 | Durga Das v. Nawab Ali Khan ..| 95 19] 630 | Moti Shah v. Gandharp Singh .. | 96 595 
¢560 | Municipal Board of Benares v. 637 | Bans Bahadur Rai v. Chitra Hat 
OS is Bihari Lal ... | 95 1030 | 643 Rai ° 97 157 
568 | Nand Kishore v. Badan Singh ... | 95 578 Ram ‘Kali v. Gopal Dei | 98 757 
574 | Raja Ram v, Chhadammi Lal ...| 95 147 | 648 | Binda v. Mangala 95 606 
°- 580 | J.H. Ohandler and Oo. Ltd., In the 661 | Moti Chand x., .Kunw ar Kalika Nand 
matter of 95 9927 | 663| Singh 97 245 
584 | Secretary of Stato “Tor Indi? in . Mahmud inten v “harkat Ullah 6 684 
. Council v. U. P, Glass Works ... | 95 4501 686 | Munni Lal v. Shiama ‘Sonarin, | 97 347 
588 | Goshain v. Puran Singh .. | 95 5824 670, ar Bibi Sri Thakur ‘Maunjidhar 
592 | Jado Singh v. Nathu Singh ie ; 98 773 671] Raj Rajeshwari- -|98 665 
24 ALLAHABAD LAW J OURNALs FOR SerrembER OCTOBER, 1926, 
873 | Moti Shah v. Gandharp Singh ..} 98 595 901 'Bijai Saran Sahi v; Deo Kiskên Pra- 
878 | Deo Raj v. Munshi Ram . | 96 130], “sad Bahddur Sahi |... 97 102 
881 | Rghima Bibi v. Fazil "| 98 573 |* 906 | Tawgééul- -Hussaii"™ v. Abrar 
886 | Balwant Singh v. Har Jas .. | 98 976 Husain 5 ~ | 96 778 
888 | Kasumari Das v. Makhu 96 478}; 908 Nihal v. Emperor 99 41 
- 889 | Agha Haidar v. The City Board, 910 | Nawasi Begam v. Dilfaroz Begam | 93 978 
Muesoorie 93 593} 914 | Mahadeo Pandey v, Sobba Nath 
892 | Ishwari Prasad v. Sheotahal Rai... | S6 666 Pandey | 97 277 
893 | Faqir +. Bmperor .. | 98 606} 918 |-Laig Singh v Jagdish Singh ..} 98 689 
895 | Phalram v. Aiyub Khan .. | 98 657 {| 920 | Balkaran Singh v. Dilari Bai | 97 292 
897 | Kaniz Fatima v. Narain Singh ... | 98 1001 Py 
Ad od . 
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164 | Faqir Julaha v. King-Emperw® .. | 98 606| 173 | Sita Ram v. Emperor 92 471 
165 | Nihal v. King-Emperor "| 99 41) 174] Ram Deo Singh veKing-Emperor., Q7 659 
167 | Hnayat Husain v. King-Emperor ...| 99 474 176 | Pearey Lai v. Sagar Mal | 97 650° 
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326 | Raghubans Narain Singh handhar, 3 359 | Baldeo Saithwar v, Bindgshri Pra- 
v. Manphal Singh 195 382 | sad m '( 95 
334 | Tulshi Singh v. Sheosaran Rai .. : G6 187 s 
337 | Parmai v. Mohan .. 195 364! *Note—Decisions of the Board of Revenue, 
340 | Gopal v. Collector of Aligarh ...! 92 134! U. P., not printed in Indian Oases.—[Ed.] 
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566 | Harkisondas Bhagwandas v. Bai 665 | Ê S. R. hagy v. Messrs. Pohoomal ; 
Dhanu f -- | 98 634 Bros., 
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v, Pandharinath Ganesh `... | 97 688 peror 97 
604 | Bai Nagubaiv. Bai Monghibai ... | QG 201 674| Emperor v. Vishwanath Nana 
616 | Mahomedalli Allabux v. Ismailji | Korpe vie 
Abdulali 1:95 49} 680] Khushal Jeram v. Emperor -| 97 
624 | Vasanji Mulji and Damodar Kalli- | 683 | Shivabhai Becharbhai v. Emperor | 97 
anji v. Mulji Ranchhod Ved .. | 96 435; 692| Ramchandra Bayaji Bhandgire 
628 | Balkrishna Raoji Velankar v. Babar v. Shiripati Subhaji Bhand- 
Parashram Mahadeo Ketkar ...: 98 629 gire 
635 | Manchersha Sorabji v. ey 695 | Emperor v. Kallappa Dandappa 
das Jekisondas i 98 239 Rudrannavar 
640 | In re Frank Portlock 98 282 
648 | The Indian Income-Tax Act, Inre | 98 226 
656 | Cox & Co. v. H. Pestonji & Co. ... | 99 489 
e 
28 BOMBAY LAW REPORTER, ror SePTeMBER, 1926. e 
1090 , Bhikabai Ghatu Bhange v. Goja 1158 | Manchersha Sorabji Shet v. Virij- 
Mhaku Bhange 98 297 valavdas Jekisandas . | 98 
1091 | Frank Portlock, In re 98 282 | 1162 Rustomji Dorabji v. Keshavji , 
1096 | Ratanchand Khimchand Motishaw Damji 98 
vy. The Commissionor of Income- 1175 Shripad. Vishnu Pandit v, Secretary 
Tax, Bombay | 98 299 of State for India 98 
1098 Kadarbhai Gulamhusein v. Nanis R 1180 | Ranchhoddas Laldas v. Nanji 
bibi .. | 9B 285 Bhanji . | 98 
1110 | Mata Prasad v. Nageshar Sahai .. | Q1 370 | 1184 | Basaya Nurndaya Dhandvati v. 
1126 | Sourendra Mohan Sinha v. Hari Murgaya Somaya Jengin g8 
Prasad Sinha .. | OE 1033 | 1188 | Ganesh Mpparao W Gurnath Yesh- 
1143 | Bai Nagubai v. Bai Monghibai .. | 96 20 vant 98 
1152 Narottamdas Lallubhai Patel v. Bai 1191 | Narayan Kalu Chambhar v. Bayaji 
Dhanlaxmi e ... 198 426 Appa Sanawane 99 
53 I, L. R, CALCUTTA Series, ror SEPTEMBER-OOCTOBER, 1926. 
694 | Niranjan Mukherjee v. Soudamini 781 Kailash Chandra Tarapdar v. Gopal 
Dassi .. | 95 516 | _ Chandra Poddar 95 
106 | Batasi Moni Dasi v. Emperor a | 9B 4011 816 | Panchubala Debi v. Jatindra Nath 
718 | Walvekår v. Emperor Rois) 264 f ¢ Goswami 98 
735 Hogarth Shipping Co., Ltd., v. Mit- 824 | Sheikh Samir v., Sajidar Rahman 
sui Bhussan Kaisha, Ltd., .. | OG 238] 827 | Nasaruddin Khan v. Emperor ... | 99 
738 | Madhab Chandra Saha Y. Emperor 98 191; 837 | Mohan Singh Chowdhuri v. Pancha- | ~ 
746 | Thomas v. Emperor - .. | 9B 248 nan Sadhukhan 99 
752 | Midnapur Zamindary Co., Ltd. v, 844 | Kissen Gopal Karnani v. Suklal, 
Amulya Nath Roy Chowdhury .. 95 .649 Karnani 98 
758 | Rishikesh Laha v. Manik Molla ...| 96 641 851! Ram Chandra Acharjee v. Aditya 
767 | Salam Chand Kannyram .v. Bhag- Chandra Pal 97 
wan Das Chilhama --; | $& 615 | 856 | Bhainram Rathiv. Ambica Charan 
116: | Meghjee Mansing v. Kalooram e Hasra 
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- 224 | Jatindra Nath Bhattacharyya v. 265 | Nanda Kumar Das v. Emdad Ali ... | 93 849 
a Manindra Nah Bhattacharyya... | 98 803} 269 Srimati Bhaba Sundari v. Ram 
| 2301 Emperar v. Chandra KumarDe ... | 99 .57 Kamal Dutta 93 860 
» , 233 | Mamat Ali v. Emperor | 99 514 271; Khetra Mohun Ghosh v. Lakhi 
239 | Tdrap Aliv. King-Emperor 98 386 Kanta Pal 98 862 
243 | Surjya Kanta Jana v. Tarak Nath 275 | Bhuban Mobun Basak v. Chairman 
nes Jana 98 822 of the Municipal Commissioners 
248 |*Rebati Mohun Das. v.e Munshi of the Dacca Municipality 94 231 
` Aliauddin Ahammed Ohpwdhary | 98 825 | 282 | Harendra Kumar Bose v. Khemada 
250.| Ram Das Singh v. Emperoð 1.199 36 Kinkar Ray sa | 9B 835 
253 Armady v. Emperor 6 99 227 ļ| 285 | Bharat Patra n v. King-Emperor ... | 96 160 
263 | Saroj Ranjan Sinha v Joy Durga 288 | Mahim Chandra Guha v. Naba 7 
Dassi 98 845 Chandra Chowdhury .. ; 98 852 
30 CALCUTTA WEEKLY NOTES, ror SEPTEMBER, 1926, 
985 | Muhammad Suleman v. Emperor ... { 97 961 | 1009 | Lakshman Chandra Mandal v. 
+ 1002 | Bali Ram Kalwar v. Sitaram Takim Dhali «| Tobe 
l Kalwar ... | 97 948 printed. 
d 1004 | Kusum Kamini Debi v. Hara 1011 | Prafulla Kamini Roy v, Bha- 
\ Sundar Majumdar .. | 97 885 bani Nath Roy 97 236 
} ; ; 1038 | Jitendra Nath Roy v. Abejannesea 4 
Ki 5 Bibi 97 153 
b 7 I. L. R, LAHORE SegrIRS, ror SEPTEMBER-OCTOBER, 1926. 
i 370 | Secretary of State v. Har Kishnan 416 | Orient Bank of India Limited v. 
: Das-Kura Mal 96 323 Secretary of State . | 94 245 
376 | Sæ Narain v. Sri Kishen Das «- | 93 612] 420 | Radha Kishan v. Radha Kishan .. | 98 650 
' -390 | Mufammad Aslam Khan v. Jahan 423 | Obedur Rahman v. Darbari Lal 9B 584 
Khan 94 398] 438 | Begam Jan v. Jannat Bibi wan | 98 612 
393 | Chuni Ram Kanhiya Lal v. Bhagwan 442 | Kanwar Bhan-Sukha Nand v. 
Das 97 769 Ganpat Rai-Ram Jiwan a | 94 304 
396 | Buta Singh v. Crown ..| 97 752] 447 | Bhuri v. Asghari Begam z4 959 
e 399 | Gopal Das v. Mul Chand .. | 9B 960] 451 | Maqtul Singh v. Sadhu Ram 95 247 
` 403 | Ganda “Singh v. Bhag Singh- : 456 | Fakir v. Ramzan 95 171 
Bhagwan Singh 99 563] 460 | Chaman Ram v. Sabal 95 430 
406 | Shanker Das-Joti Parshad v. Bhana 463 | Abdul Rahman v, Ghulam Muham- 
Ram-Sheo Dial .. | 97 765 ; mad 98 673 
408 | Fateh Shah v. Nuran Gé@ 1037 | 468 | Rulya Singh v. Crown 96 393 
412 | Ram Nath-Ladhu Ram v. Xorth- s 
‘ Western Railway 96 904 Pr 
8 LAHORE LAW J OURNAL, FOR E ba 1926. 
414 ) Chhajju Mal v. Tarloki Nath ~ 196 748 , 457 f Ranga Singh v. Crown 96 498 
416 | Deo Karan Das v. Secretary of ; 460 | Anant Ram v. Gurditta 98 336 
State 94 249 | 464 | Bansi Dhar v. Muhammad [Suleman 97 181 
419 | Gopali v. Shamon : a 198 373% 473 | Chirag Din v. Samanda 97 223 
422 | Hakam Raiv. Rahim Bakhsh -- | BG 402 | 476 eee Shah v. Nuran „e | 941037 
423 mam Bibi v. Fazal Muhammad 479 hhar Singh v. Natha - | 9B 514 
Shah a | 96 359] 482 Pam ‘Chand v. Akbar Khan -» | 98 1059 
425 | Jai Karan v. Nathu Ram .. | 98 339] 485 | Natha Singh v. Mohan Singh we | 97 241 
430 | Ladha v. Karam Devi .. | 98 268} 489 | Muhammad Aslam Y. Jahan Khan.. | 94 398 
432 | Manghiv. Dial Chand .. | 96 4774 492 | Partap Singh v. Mothu .. | 96 $98 
434 | Nibal Chand v, Amar Nath .. | 98 2721 501 | Piran Ditta v, Lal 96 479 
447 7 Pal Singh v. Jagir .. | 98 3661 504 | Secretary of State v. Harkishen Das 96 323 
449 | Rajav. Muttali 96 8263 509! Dhani v. Grown 99 117 
51 | Sham Sunder-Madan Gopal v. Fatteh 512 | Hazara Singh v. Crown . ow | 99 121 
Chand 94 243 è 4 
Abdullah v. Crown was 6 501 + 
Ghulam Rasul v. Crown 5 276 
- 49-7. L. R. MADRAS SgRIEs, FOR SEPTEMBER-ÖCTOBER, 1926 
Sheikh Abdul Kadir Marakayar & 73d, Chitturi Paes hae v. Siram | 
Co., In re 99 231 Subba Rao 96 881 
8 | Tiruvengada Mudali v » Tripura 746 | Iwajagopala Pandaratthiar®y, Tirapa- 
Sundari Ammal . | GE 978 thia Pillay 95 12 
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49 I. L. R, MADRAS SerIEsS, ror Serremper-Ogrosrr, 1926—concld. a 
768 | Vemulpallai ‘Seetharamanna v. 836 | ©. 8. Govindaraja | Mudaliar-~. : 
Maganti Appiah w |92 827 Alagappa Thambirafi 212 : 
781 | Nannier v. N. M. Rayalu Iyer, 849 | T. §. Balavenkata Seétharama : 
; Nagasamy Iyer & Co 93 673 Chettiar v. Official Receiver, | 
794 | Chowdappa Gounder v. Kathaperu- Tanjore 97 825 
mal Pillai 96 8441 6869 | N. M. Rayalu Ayyar v. S.S. Ramudu 4 
807 | Venkatasami Naidu v. Venkatasubba Ayyar Q7 413 
Naidu 95 196 | 875 Kammaboyin Ramadas v. King- 
309 | In the matter of, Natha Venkatesa Empr e 96 8öl 
Perumal 99 213} 880 | Ramachand® Chetti v. Chairman . 
815 | Rajah Terganti Venkatarayanim Municipal Coungil, Salem 96 500 
Varu v. W. H. Nurse 99 464} 883| Nagarambille Qonkya v. Måtta 
820 | Subba Rao v. Lakshmana Rao - | 96 968 Jaganna 96 652 
831 | Pitta Ramaswamiah v. Com- 888 | Ramachandran Servai v. President 
missioner of Income-tax, Madras | 98 1067 Union Board, Karaikudi .| 91 529 
833 | Cammissioner of  Income-tax, 891 | E. C. Kent v. Mrs, E. B. L Kent . "OO 66). 
Madras v. Thevara Patasala 96 957 į 900 | Kuttikrishnan Nair v. Appa Nair.. | 97 475 
: 51 MADRAS LAW JOURNAL, ror SBPTEMBER-OOTOBER, 1926. 
265 |Subbarroya Goundan v. Muthu. 373 | Walker & Co., v. Abdul Aziz Saheb 
kumaraswami Goundan 07 581 | & Co., 164 
269 | Balavenkataseetharama Chettiar v. 319 | Erath Unikkat Tarwad Karn yan V. 
Official Receiver, Tanjore 97 825 Abdul Rahiman 97 941 
282 | Vesu v. Thekkedath Veetil Kan- 387 | Varanasi Alene: Kandi- 
namma 97 551 kuppa Venkamma ‘is 604 
287 | Muthuswami Chettiar v. Official Re- 389 Ohilakalapadi Moolaswami v. Gurram i 
ceiver of North Arcot 97 407 Tatayya 98 787 
290 | Kaliyappa Mudaliar v. Kumara- 391 | Yepuri Venkamma v. Pabbisetti 
swami Mudali 97 517 Parthasarathi & Brothers 98 14 
295 | Ramanathan Chetti v. Subramanian 394 | Gopisetti Veeraswami v. Sagiraju 
Chetti 97 592 : Seetharama Kantayya + | 9B 65.6 
999 | Pavamaswami Aiyangar v. Picham 401 | Satyanarayanamurthi v. Pilla k 
i mal 97 836 ` Ramayya .. 198 63 
304 | Ammani Ammal v. Ranganayaki ; 403 | Commissioner of Income-tax, 
Ammal 96 94 Madras v. Nedungadi Bank, Ltd., 
309 | Subramania Ajyar v. Collector of | Calicut 98 1 
Tanjore 97 933 1.410 | Chitturi®Venkatarftnam v. Siram 
311 | Pootheri Wath Muttikrishnan Nair, . Subba Rao ; .. | SB 881 
Proprietor, Malabar Tile Works v. 414 | Addanki Lakshmanacharyulu v, . 
Kalli! Appa Nair 97 475 Madduri FONAR AAK 
313 | Rama Aiyar v. ATE RS yulu 
Aiyar 96, 483 | 418 | Vikrala Ramachandracharyulu v. 
326 | Ramasagkara Aiyar Sankaranara- Vikrala Srimath Rangachar- 
yana Aiyar v. Firm of V. K.R. yulu En 
Krishna Aiyar & Sons * . | 97 393f 426 | Chavakula Ammanna v. Chavakula 
328 | Menon v. Krishnan Nayar 97 613i o Satyanarayana 
331 | Raja Rao, In re 7 6691 436 | Ramanathan Chettiar v. Karuppayya 
334 Thatha Seethaxama Chetty v. Ad- Nadar 
ministrator-General of Madras .. | 97 722] 440 | Katragadda Ramayya v. Katragadda 
338 | Ponnaia v. Secretary of State for Bapayya 
India in Council 97 471] 443 | Muhammad Abdul Kadir Sahib | 
349 | Omayachi v. Ramachandra Aiyar .. | 97 411 Marakkayar v. Abdul Kadir a- 
351 | N. M-Nagaswami Aiyar v. 8. Ss. rakkayar 
Ramudu Aiyar + | 97 443 | 446 | Secretary of State for India in 
354 | Board of Revenue, Madras Na e Council v. Garapati Somayya ... 
Moopanna Somarazu eP 9934 451 Lakshmana Aiyar v. aes 
358 | Appana Prakasa Rao v. aera è diam Pillai 
Ramanna 97 9321 457 Settikara Venkatarama Chettiar y. 
360 | Commissioner of Income-tax, Mad- 4 Damodaram Chettiar 9“. 
ras v. Mangalagiri Sri Umama- . 462 | Valliakkal v. Karuppa Goundan ... 
«| cheaware Gi andeRice Factory, 466 | Mandavilli Qeetharamamma v. Atti- 
Ltd., Guntur 97 850 villi Suryanarayana 
366 Penumasta ubbaraju v Indukuri 419 | Karuppan Chetti v. Maruthanaya- 
i - Narayanaraju e è ,.. 197 232 gam Pillai ea 
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51 MADRAS LAW JOURNAL, For SePTEMBER- OCTOBER, 1926—coneld. 
wo ee ee aa —— ~ - -n 
474 | Kasi . Chettiar w. Athmanatha 552 | David Cutinha v. Salvadoru | 
K Aiyar a 21 Minazes | 98 1070 
475 | Korlapati Tianyi v. Medida 554 | Mir Mahomed Noorulla Sahil, | 
. Ramanna .. | 98 202 I! v. Hasarath Kibulai Sayyad | 
480 rishna Pattar v., Seetharama : Ghulam Ghouse Shah Sahib 
| Pattar 98 156 Kadiri Avergal | 98 455 
“489 | Katifi Muhammad Hamiduddin 4 557 | Gollapalle Sidda Reddi v. Deva : 
Saheb v, hani Ghouse Jayarami Reddi .. I 9B 435 
Saheb “e... 198 163} 559 | Mahalinga Naicker v. Vellaya 
490. | Muthu Balu Chetti, In re ° wha 2 388 Naicker . 92 412 
495 | Mayandi Thevan, Inre 98 477| 561 | Sundara Naicker v. Potti Naicker | 98 5352 
498 | Munisêmy Chetty ï Subbaroya 563 | Jammi Hanumantha Rao v. Aratla ! 
Achari 95 442 Latchamma . ' 9B 359 
500 | Zamindar of Kallikote v. Mongolo- 570 | Mahomed Khaleel Shirazi v. Les + 
pur 97 921 | Tanneries Lyonnaises | 767 
502 | Kammaboyina Ramadas v. King- 577 ! Bai Nagubai Mauglorkar | Bu 
Emperor 96 861 ‘Monghibai | 96 20 
506 | Russa Engineering Works, Ltd. v. 586 | Sourendra Mohan Sinha v. Hari : 
Kanara Transport Co. 257 Prasad Sinha we | OF 818 
510 | Krishna Chandra Gajapathi Nara- 587 | Bindeshwari Prasad Singh v. 
g yana Deo Maharajulugaru v. Yalla Maharaja Kesho Prasad Singh 
» Ramayya' ii 8 313 Bahadur 5 1025 
529 | Pinnamameni Basava Sankaram 598 | Moideen Bibi Ammal v. Rathnavelu 
v. Garapati Narasimhulu .. 199 8 Mudali a | 98 81 
545 | Sundarama v. Venkatasubbier 97 145 | ! 
e 
e 24 LAW WEEKLY, For SEPTEMBER-OCTOBER, 1926. 
279 | Omayachi v. Ramachandra Aiyar | 97 411] 343 (A.V. P. M. R.M. Murugappa Chettiar, 
280 | Siva ¢Subramania Pillai v. Poova- In re .. | 97 395 
lingam Pillai a | 97 502) 345 | Balavenkataseetharaina Chettiar v. 
282 | Draksharam Chandramouli v, Gunda | Official Receiver, Tanjore oe 825 
.. Satya Narayana 7 488} 361 | Tambireddi Virareddi v. Devi 
286 | Ininasimuthu Pillai v, Rev. A. J: Reddy Pattabhirami Reddy and 
Lutz 7 630 A | 94 522 
290 | Khuddus. v, Sowdagar Mabammad 367 | Kandaswami Udayan v. Velayutha 
Hussain 7 389 Udayan .. | 96 993 
292 | Raghava <Aiyangar v. Irula . 375 | Krishna Aiyar v. .Ponnappa 
Thevan = e .. |97 346 Nadar 97 76 
295 | Raja Rao, In re 197 669 | 378 | Secretary of State for India in 
298 | Madhura Gramani v. Thummala | Council v. GarapatiSomayya ..! 97 817 
Sesha Reddy -i 622 | 384 | Katragad#la Ramayya v. Katragadca | 
300 | Sankunni Variar v Vasudevan | Bapayya | 82! 
Nambudripad . 197 787 | 387, Govindasami Pillai v. Ranaveera- | 
304 | K. O. Menon v. P. Krishna Nayar 197 613 pandian Servai e -- | 97: 765 
309 | Bai Nagubai Manglarkar v. Bai! 389 | Thandavarya Pillai x. Kuppuswanmi ı 
Monghibai 36 20 Udayan we | 97 605 
318 | Varanasi Annapurnamima v. Kandi- e! 390 | Ramasankara <Aiyar Sankaranara- | 
5 * kuppa Venkamma j 604 Yana Aiyar v. Firm of V.R. R. 
320 Chandar Shekhar Baksh Singh ` v. Tieg Venkatesa Aiyar . . | OF 393 
Raj Kunwar 836 | 392 | Ramanadhan Chettiar v. Rama- 
304 | Parvathi Auchi v. Sundaram wat 3S 727 chandra Sivaji Ghantikae Rao 
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444 | Appanna Prakasa Rao v. Yelemarti 543 | Mayandi Thevan, In re 98 477 

: Ramanna 97 932] 546 | Russa Engineering Works Ltd. v. 
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453 | Soundararajalu Naidu v. Doraisami 566 | Commissioner of Tnbome-tex: Mad- 
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480 | Nachiappa Chettiar v. Kandappan Zamindar Garu S8 828 
Chettiar 97 4131 600 | Krishnan Chetty v. Avudayammal | 98 783 
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488 | Krishna ‘Pattar v. Seetharama | 611 | Sundara Naicker v.” Potti Naicker... | 98 552 
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Mudaliar 97 588] 665 | Chengalvala Venkata Siva Rao v. 

641 | Ramaswami Ohettiar v. Kathamuthu Idarapalli Venkataratnam .. | 97 893 
Thevar 97 70] 666 | Krishnaswami Chettiar v. Ghulam 

642 | Govindaraja Mudaliar v. Alagappa Muhammad Ghouse Saheb %. | 97 469 
Thambiran 97 212 667 | Mohideen Batcha Sahib v. Sheik 
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macharlu v. Chitlur Venkata | 804 | Arunachallam Chetty v. Jagannatha 
Subpiah ww. | 97 795 | Pillai 98 872 
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! panna Somarazu xe 7 993 
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157 | Sheodin v. Jumni | 96 5591 192 | Gopalrao v. Harpras#d j 9B 767 
160 | Mani v. Zaboo G5 710514 194 | Yasqgli y. Emperor 6 To be 
163 | Kaliram v. Bajila] 97 730 printed, 
167 | Hari Gore v. Emperor 99 46} 198 | State Secretar? v. Bagmal 9B 22. 
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114 | Lalsingh v. Pandit Waman Rao 96 9051] 128 | Chindhu v. Rameshvarnath 
118 | Hiralal v. Tulsiram 80 946 | 132 | Fakhruldinyv. Farid Khén - 
121 | Lasmanrao v. Sadasheo .. | 89 2924 134 | Maniv. Zaboo a 
124 | Bhagwan Prasad v. Pandit Hari- 136 | Bhagwat v. Anandrao . 
\ singh « | 83 41 
29 OUDH CASES, For SEPTEMBER, 1926. | 
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761 | Rawat Sheo Bahadur Singh v. Beni Prasad zo 
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Indian Railway .- | 97 714] 333| Permanand Kumar v. Bhon Lohar 
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|| . 
— 2 O. S sagagang 
Pa 
e Su s. ° bi a A . 


Vol, 96) 








679 


695 









































CONSOLIDATED COMPARATIVE TABLES. ix 
é e 
7 PATNA LAW, TIMES, FoR SEPTEMBER, 1926—concld. 
Khursaidi Begum v. Bhe Secretar 716 | Ambika Singh v. King-Emperor ... 96 651 
| of State for Indi in Council... | 94 433] 717 | Maharaja Sir Rameshwar Singh 
‘Krishna Ballabh Sahay v. The | Bahadur v. Puran Chander 
Governor of Bihar and Orissa 96 791 Mansah 195 303 
5 BURMA LAW JOURNAL, ror Apriz-May, 1926. 
MA Thein v. Ma Mya s ... , 9B 5654 106, Maung Po Sinv. Mg Po Sin 98 194 
M.H. Arif v. Perumal e° e | 98 6R9 | 107| Ma Su Twin v. Fatima Bibi 98 196 
King-Emperor v. Nga KyawaHils... | 989 714 | 111 | Abdul Gaffur v. Ma Pwa Shin 98 155 
King-Emperor v. Kan Thein® .. ; 98 705] 112 | Maung Ba Tin v. King-Emperor... | 98 180 
A. P. Josephv. E. H. Joseph .. |98 700] 113 | Maung Myo v. Maung Paw Shun ... | 98 160 
King-Emperor v. Tha Swe 1 O8 708! 114 | U. Chit Su v. Ma Hpu | 98 164 
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ALLAHABAD HIGH COURT. 
First Crvin APPEAL No. 450 or 1922. 
* March 30, 1928. 

Present:—BSir Grimwood Mears, Kr., Chief 
Justice, and Mr. Justice Lindsay. 
GOKUL KALWAR—Derenpant 

versus . 
OHANDER SEKHAR AND OTHERS— 
PLaIntiFrrs AND MAHADEO KALWAR— 
, DEFENDANT., 

Transfer of Property Act (IV of 1882), ss. 83, 84— 
Mortgage—Mingr mortgagee—Deposit, validity of— 
Possessory morsgage—Redemption not completed in 
particular year--Possession of mortgagee, whether 
wrongful— Preliminary decree — Appeal — Appeal 
against final decree, dismissal of, effect of. 

Where one of the several mortgagees is a minor and 
no properly constituted guardian ad litem has been 
appSinted to look after hisinterests,a deposit of the 
mortgage-money made by the mortgagor cannot be 
regarded as a valid deposit undor s. 83 of the Transfer 
of Property Act. [p. 2, col. 1] 

* Where a possessory mortgage provides that the 

mortgagee is only liable to surrender possession if 

everything is done by the mortgagor to dis®harge the 
mortgage in thefallow season in any year, the mort- 
gagee can only be called upon to vacate possession 
in favour of the mortgagor if all steps necessary to 
redemption have been taken so as to enable the 
mortgagee to vacate possession in the fallow season 
and ifin one particular year, the mortgagor fails to 
take all the necessary steps to obtain redemption in 
the fallow season, the mortgagee is entitled to remain 
in-possession till the fallow season of the following 
year and it cannot be held that for the year which 
follows, the mortgagee is in wrongful possession of 

the mortgaged property. [p. 2, cols. 1 & 2.] 

Where pending an appeal against a preliminary 
decree, a final decree is passed in the suit and an appeal 
against the final dewee is dismissed for default of pro- 
secution, there is no obstacle to the Appellate Court 
entertaining the appeal against the preliminary decree 
and varying that decree. [p. 3, col: 1.] 

Firat appeal from a decree of the Sub- 


ordinate Judge, Gorakhpur, dated the 5th 


of October 1922. . + + 
:Mr. Shiva Prasad Sinha, for the Appel- 


lant. 
Messrs. B. H. O'Conor and Sankar Saran, 


for the Respondent. 
l 1 
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JUDGMENT.—This appeal is directed 
against a preliminary decree passed in the 
Ccurt of the Subordinate Judge of Gorakh- 
pur ina suit for redemption. The plaint 
is dated the 15th of September 1916 and 
the suit was Suit No. 7 of 1917. It seems 
that the suit was dismissed originally in 
the Court of first instance. There was an 
appeal to this Court andthe case was sent 
back for disposal on the merits, and finally 


“the Subordinate Judge gave judgment on 


the 5th of October 1922 allowing redemp- 


tion. 


In framing their suit for redemption the 
plaintifis mortgagors asked for mesne pro- 
fits for two periods: 

(1) from the date of a certain deposit 
which they had made in Court under s, 83 
of the Transfer of Property Act till the date 
of the suit; and 

(2) from the date of the sujt till the date 


of delivery of possession. 


‘The Subordingte Judge was of opinion 
that the plaintiffs were not entitled to 
mesne profits for the first period and he 
based his decision on the ground fhat the 
deposit which the plaintiffs had made was 
not a proper deposit. At the time that 
deposit was made one of the mortgagees 
was a minor and when the plaintifs lodged 
the money in Court there was no properly 
constituted guardian ad litem of this mort- 
gagee defendant. The learned Subordinate 
Judge, therefore, held that this was not a 
good deposit soas to stop the running of 
interest gand he relied for his decision upon, 
a judgment of this Court reported as 
Khannoo Mal v. Inderpal Singh (1). That 


. case alteryards came up before a Bench in 


Letters “Patent [Khunny Ma v. Indarpal 


(1) 64 Ind, as. 907; 19 A. L, J, 89344 A. 102; A I 
es - 


2 
Singh (D), in which the law was affirmed as 
follewed by the learned Subordinate Judge. 
It must be taken, therefore, that there was, 
before the date on which the suit was 
brought, no valid deposit of the mortgage 
money under s. 83 of the Transfer of Pro- 
perty Act. So far, therefore, the learned 
Subordinate Judge was right in refusing 
the claim of the plaintiffs to mesne profits 
for the period between the date of this 
deposit and the date on which the suit was 
brought. 

We are, however, unable to understand 
why, after coming to this finding, the learn- 
ed Subordinate Judge allowed mesne pro- 
fits to the plaintiffs from the date of the 
suit till the date of delivery of possession. 

The judgment of the Subordinate Judge 
was delivered on the 5th of October 1922 
and by the decree which was prepared on 
the 13th of October 1922, the defendants 
mortgagees were ordered to vacate posses- 
sion in favour of the plaintiffs on or before 
the 5th of March 1923. As a matter of 
fact, the plaintiffs got possession either on 
the 26th or 28th of October 1922. The 
question is whether the Subordinate Judge 
was justified, in this preliminary decree, 
in giving a direction that the plaintiffs 
should receive mesne profits from the date 
of the suit till the date of delivery of pos- 
session. If the defendants mortgagees 
could not be said to have had wrongful 
possession during this latter*period they 
were certainly not liable to pay mesne profits 
to the plaintifig. 

This question, as to whether the defend- 
ants were in wrongful possession or not, 
must be determined on the terms of the 
mortgage in their favour. It is clear that 
this mortgage was one of those possessory 
mortgagee in which the defendants were 
only liable to surrender possession if every- 
thing was done by the mortgagors to dige 
charge the mortgage-debt by Jeth Sudi 
Puranmashi. In a mortgage of this kind 
the mortgagee can only be called upon to 
vacate possession in favour of the mort- 
gagors if all steps necessary to redemption 
have been taken so as to enable the mort- 
gagee to vacate possession in the fallow 
season of Jeth. It follows, therefof, that 
if in one particular year the mortgagors 
fail to take all the necessary steps to 
obtain redemption in the fallow season, the 
mortgagee is emtitled under the terms of 

(2) 71 Ind. Cam 278; 21 A. L. J. 39; A. IeR, 1923 All 
183; 45 A. 273, a. 
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the mortgage to remain in possession till 
the fallow season of the following year, and 
it could mot, therefore, be said that Where 
the plaintifis have made default in taking 
proceedings for redemption in one year the 
mortgagee is, fof the year which follows, 
in wrongful possession. On the contrary, 
he is in possession 1n-strict accordance with 
the terms of the mortgage contract. 

And so in the present case we are unable 
tosee how jt can be said that these 'mori- _ 
gagees, were in wrongful possession from 
the datg of the suit up till the date of 
delivery of possgssion. Before the suit was 
brought no preperand effective steps had 
been taken by the mortgagors to obtain 
redemption in the fallow season of Jeth. 
We are, therefore, of opinion that the 
direction in the preliminary decree, award- 
ing mesne profits from the date of the suit 
till the date of delivery of possession, was 
erroneous. , ' 

It now appears that, since the passing of 
this preliminary décree in the Court below 
and since the date of the filing of this 
appeal (No. 450 of 1922) afinal decree was 
prepared in the Court of the Subordinate 
Judge of Gorakhpur, This was drawn up 
on the 28th of April 1924. The Subordi- 
nate Judge by that final decree awarded a 
sum of Rs. 8,000 odd by way of mesne pro-, 
fits to the plaintiffs. It seems, from what | 
took place before him, that the defendants 


‘resisted this claim for mesne profits, but 


the Subordinate Judge naturally felt him- 
self bound by the terms of the preliminary 
decree. ° 7 

Against this final decree the present de- 


fendant-appellant Gokul Kalwar filed a. - 


First Appeal No. 103 of 1925, objecting to 
the award of these mesne profits, That 
appeal, however, was dismissed several 
months ago for want of prosecution, the 
reason being that the appellant had failed 
to deposit the necessary translation and 
printing charges. 


It was suggested before us that the result 
of the dismissal of the plajntiff’s appeal, 
First Appeal No. 103 of 1920, was that we 
were not at liberty any longer to deal with 
this appeal (No. 450 of 1922) directed 
against the preliminary decree. It was 
argued that the final decree in the mortgage 
suit had become fidal as between the 
parties and that we are not now In 2 position 
to pass any decree which would be inconsist- 


(3) 24 Ind. Cas, 827; 36 A. 532; 12 A. L. J. 876, 
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ent with that final decree. | We think, 
however, this argument must sbe rejected 
in“view of the ruling ofthe Fall Bench of 

' this Court reported as Kanhaiya Lal v. 
Tirbeni Sahai (3). Following the principles 
laid down in that rultng we are of opinion 
that there is no obstacle to our entertaining 
this First Appeal No. 450 of 1922 and vary- 
ing the preliminary decree of the trial 
Court. | ; 

The result of all this is that we hold 
that the preliminary decree Yas Wrongin 
allowing mesne profits from the date of suit 
till the date of delivery Of possession and 
we vary that preliminary decree accord- 
‘ingly. f l . 

The cross-objection which is filed relates 
to the claim of the plaintiffs for mesne 
profits for the period between the date of 
the deposit and the date of the filing of 
the suit, Wehave already discussed this 
matter atlength, and in view of the law 
which has been laid down and according 
to which there was no good deposit under 
s. 83 in this case this cross-objection must 
fail. The Subordinate Judge was undoubt- 
edly right in holding that there had been 
no valid deposit. We allow the appeal, 
therefore, and vary the preliminary decree 
by striking out that portion of it which 
gsants the plaintiffs relief in the shape of 
mésne profits between the date of suit and 
the date of delivery of possession. We 

. dismiss the cross-objection also. We leave 
the parties to pay their own costs in tlsis 
Court, ii . 

ZK. 


Appeal allowed. 


PATNA HIGH COURT. 
APPEAL FROM ORIGINAL ORDER No. 31 
oF 1925. 

November 30, 1925. 
Present:—Justice Sir B, K., Mullick, Kr., 
and Mr. Justice Kulwant Sahay. 
BIBI HAFSA—-DrOREr-HOLDER—APPELLANT 

F VETSUS 
Musammat KANIZ FATMA AND OTHERS— 
J UDGMENT-DEBTORS— RESPONDENTS. 
Muhammadan Law—Dower debt, liability of heirs for 
~—-Proportionate liahilitye—Decree for dower~Execut- 
ing Court, whether can apportion liability. . 
The estate of a deceased Muhammadan devolves 
upon his heir or heirs from the moment of his death 
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and the proportionate interests of the heirs, if more. 


than one, come into separate existence from that 
moment, [p.4, col. 1, 


` 


3 


The share taken by a Muhammadan widow by in- 
heritance in the estate of her deceased husband is 
liable proportionately for the satisfaction of her dower 
debt in the same way as the shares taken by the other 
heirs, and the liability of each heir is limited to the 
extent of the assets in his or her hands. The question 
as regards such liability must, howerer, be raised in 
the suit to recover the dower and the decree ought to 
direct in what proportion the dower debt is to be paid 
by each of the heirs. Where the decree contains no 
such direction it is not open to the Executing Court 
to make an apportionment of the debt among the heirs 
of the deceased in proportion to the shares taken by 


“them in the estate of the deceased. [p. 4, col. 1.] 


Appeal from an order of the Subordinate 
Judge, Gaya, dated the 17th January, 1925. 
Messrs. K. Husnain and Ahmad Reza, 


` for the Appellant. 


Mr. Md. Hasan Jan, for the Respondents. 


JUDGMENT. 

Kulwant Sahay, J.—On the Ist 
April 1922 the appellant obtained an ex 
parte decree for dower against the respon- 
dents. The decree directed that the decretal 
amount be recovered from the properties 
left by the husband of the appellant and 
that the decretal amount, viz, a sum of 
Rs. 6,000 and a further sum of Rs. 464-13 
on account of coats of the suit with interest 
thereon at tha rate of 6 per cent, per annum 
bs paid by the defendants to the plaintiff, 
This decree was passed by the Subordinate 
Judge of Patna and execution was taken in 
the Patna Court and a portion of the de- 
eretal amount was realised by the sale of 
a house belonging tothe estate of the hus- 
band of the appellant. Subsequently the 
appellant applied for transfer of the decree 
to the Gaya Court as the properties of the 
deceased were®within the jurisdiction of 
that Court. The decree was accordingly 
transferred by an order of the Subordinate 
Judge of Patna, dated the 6th ðf August 


“1924, and on the 19th of August 1924 the 


«appellant applied for execution of the 
decree if the Court of the Subordinate 
Judge at Gaya and prayed ‘for attachment 
and sale of certain properties lying within 
the jurisdiction of that Court. 

One of the judgment-debtors, Husammat 
Kaniz Fatma, tiled an objection to the exe- 
cution raising various points; but the only 
questi8n which seems to have been presset 
before the learned Subordinate Judge was 
as to whether the objector was entitled 19 
have met three-fourths share in the pro- 
perty released from adtaclmment and. sale 
on payment of three-fourths ef the decretal 
amount, The objecfion was raised on the 
ground that fhe appellant as widow of the’ 

Ld 
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deceased was entitled to a four annas share 
of the estate of her husband by inheritance 
and that the remaining twelve annas share 
belonged to Bibi Kaniz Fatma, and, that, 
therefore, tho latter was entitled to pay 
only three-fourths share of the debt, the 
remaining one-fourth being payable by the 
appellant herself. The learned Subordi- 
nate Judge has given effect to this objec- 
tion and has directed that three-fourths 
share of.the attached property be releaged 
from attachment and sale, on the objector’s 


depositing three-fourths of the decretal, 


amount. Against this order the decree- 
holder has come up in appeal to this Court. 
The learned Subordinate Judge has 
relied upon the principle that under the 
Muhammadan Law, devolution takes place 
immediately after death and is not con- 
tingent on the payment of the debts due 
from the deceased owner. A number of 
authorities have been cited before us in 
support of this proposition. There can 
be no doubt as regards the correctness of 
the proposition that the estate of a deceas- 
ed Muhammadan devolves upon his heir 
or heirs from the moment of his death and 
that the proportionate interests of the 
‘heirs, if more than one, come into separate 
existence from that moment. The question, 
however, in this case is as to whether the 
Court executing the decree was entitled to 
go behind the decree and to direct the 
release of a portion of the estate on payment 
of a proportionate share of the debt, In 
my opinion itwas not open to the Court 
executing the decree to makethis apportion- 
ment of the debt, the decre& clearly directs 
that the decree was to be realised from the 
entire estate left by the deceased husband 
of the appellant and the defendants were 
directed to pay the decretal amount to the 
plaintiff. The question as regards the pros 
portionate liability ofthe respondents and 
of the appellant for the payment of the 


debt due from the estate of the deceased’ 


ought to have been raised in the suit itself 
and before decree was passed, and it is not 
open to the respondents to raise this ques- 
tion before the Court executing the decree. 
* Reliance was placed on behalf*of the 
respondents upon a decision of the Allah- 
abaa High Court in Muhammad Ashiq Ali 
vy Hajra Bibi (1), where the learned udges 
‘helathat the etixeoution Court was bound 
to construe tke decree in the light of the 
. (2) 82 Ind. Cas, 627; A. PR*1924 All. 600; L. R. 5 
JA. 467 Civ, P 
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admitted Zagt that both parties wege fight- 
ing over a ower decree and if the decree 
itself created any obstacle justice could be 


done by amending it so that the shares: of : 


the various defendants may be specifically 
apportioned as between them; and” the 
learned Judges proceeded to direct that 
the decree be amended by apportioning 
the shares amongst the several heirs. I 
am unable to sgree with the view taken 
by the learned Judges in that case, 1 fail 
to “nderstard how the Court executing the 
decree could direct an amendment of the 
decree. Refcrerge was made to certain 
decisions which laid down that the share 
taken by a Muhammadan widow by in-* 
heritance is Hable proportionately for the 
satisfacticn of ker dower debt in the same 
way as the shares taken by the other heirs, 
and that the liability of each heir is limited 
tothe extent of the assets in his or her 
hands. There cannot be any edoubt as 
regards the correctness of the proposition; 
but the question as regards the liability 
has to be raised in the suit itself, and the 
decree ought to direct in what »proportion. 
the dower debt is to be paid by each of the 
heirs. 

J am, therefore, of opinion that the 
learned Subordinate Judge was not right 
in directing the release of the three- 
fourths share of the estate on payment by 
the respondents of the three-fourths of the 
decretal amount. 
tltat the respondents have deposited in 
Court thr®e-fourths of the decretal amount. 
Tf the parties agree, the amount in deposit 
may be paid to 
satisfaction ofthe decree, and the execution 
may proceed for realisation of the balance 
of the decree. In such an event the Court 
may direct the properties to be sold in 
two lots of four annas and twelve annas the 
first lot being of the four annas share. 
If by eale of the first lot of four annas the 
balance of the decretal amount be realised 
the remaining twelve annas need not be 
sold; but if ihe sale proceed®be insufficient 
to satisfy the decree then the remaining 
twelve annas might be sold. This can, how- 
ever, ke done only if the parties agree to it, 

The result is that the order of the learned 
Subordinate Judge is, set. aside and the 
appeal decreed. The entire estate of the 
deceased attached and advertised for sale 
should be sold for realisation of the entiré 
decretalamount unless the parties agree to 
sell them in the way suggested above or 


It appears, however, e 


the appellant in part . 
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in“any other way. The appellant is entitled 


, to her costs of this appeal. 


Mullick, J.—I agreg. 
Z.K. . 


Appeal allowed. 


~ 
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LAHORE HIGH COURT. 
Sgconp Crvin APPRAL No, 2402 or 1929, 
June 3, 3826. 

Present:—Mr. Justic® Fforde and 
Mr. Justice Campbell. 

SUCHA, SINGH AND ANOTHER—PLAINTIFFS 
APPELLANTS 

| versus 
KALOO AND oTHERS—VsNDEES—DEFENDANTS 
—-RESPONDESNTS. 

Custom—Alienation—Necessity, presumption of, from 
certain fads. 

An alienation may be presumed for necessity if, 
when it was made, the alienor was a man of excellent 
character, had a son whose interests he was not likely 
deliberately to prejudice, the alienation remained un- 
challenged fora long time and the other property of 
the alienor was under mortgage. 


Second appeal from a decree of the 
District Judge, Ludhiana, dated the 12th 
June 1922, affirming that of the Subordi- 
nate Judge, First Class, Ludhiana, dated the 
6th January 1922. 

Mr. H. D. Bhalla, for the Appellants. 

Mr. Manohar Lal, for the Respondents. 

JUDGMENT. —This is a suit by sons 
to contest a sale of anc&stral lamd by their 

‘father. The suit was instituted on the Ist 
of June 1920, and the sale took place on 
the 29th of June 1905. The consideration 
was Rs. 2,500 made up as follows: — 

(a) Rs. 1,050 paid in cash. 

(b) Rs. 1,450 already due to the vendees 
on account of previous mortgages. e 

Both the Courts below have held that the 
sale was for consideration and necessity, and 
have dismissed the suit. 

In second appeal by the plaintiffs’ the 
item of Rs.el,450 is not attacked, but it is 
contended that there is no direct evidence 
that the cash payment of Rs. 1,050 was 
required for a necessary purpose. The 
learned District Judge has drawn a pre- 
sumption from certain facts found by him 
that the amount was received by the 
vendors for necessity. These facts are, 
firstly, that the alienor was a man of ex- 
cellent character; secondly, that he had a 
son whose interests he was not likely deli- 
berately to prejudice; thirdly, that the. ali- 
enation remained unchallenged for a long 
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time, and fourthly, that the other property 
of the alienor was under mortgage. 

There was nothing contrary to law in the 
learned District Judge’s inferring from 
these facts that at the time of the sale, the 


_alienor had necessities to meet for which 


he required a sum of Rs. 1,050. We are 
unable to interfere with the decision, and 
we dismiss the appeal with costs. 

8. D. Appeal dismissed; 


ry 


ALLAHABAD HIGH COURT. 
Seconp Crvin APPBAL No. 1275 or 1923. 
April 30, 1926. 
Present:—Mr. Justice Kanhaiya Lal 
and Mr. Justice Ashworth, 
MOOL CHAND-RAM PRASAD— 
Puatntisr—APPELLANT 
Versus : ' 
MUNICIPAL BOARD or BANDA— 
DEFENDANT— RESPONDENT. 


U. P. Municipalities Act (II of 1916), ss. 153, 296— 
Municipal Account Code, rr. 4, 78, 79, 80—Rules, whe- 


‘ther have force of law—Oetroi, refund of—~Procedure 


—Goods, whether must be produced. ae 
Under s. 153 and s. 998 of the U. P. Munivipalities 
Act, the rules contained in the Municipal Account 
Code haveas much the force of law as the Act 
itself. [p. 6, col. 2.] 
Rule 73 of the Municipal Agcount Code must he 
read with rr. 79 and 80 of the Uode. Therefore, the 
right ofan exporter to refund of octroi under r. 73 
cannot bo regarded as an absolute right. It is a 
qualified right dopending upon his adopting the 
procedure prescribed for obtaining a refund, [ibid.] 
The proper construction to be placed on r. 80 is 
that goods must be ordinarily’ produegd at the head 
octroi office unless tha person applying for refund can 
show to the verifying offiser a sufficient reason for 
their being inspected elsewhere. The rule means that 
the veriffing officer may exercise his discretion, but 
that discretion must be governgl by a consideration of 
the particular facts of caeh case. The decision of 
the verifying officer in any cas3 can only be challeng- 
ed on the ground that it was capricious or dictated by 
a dishonest motive or based ona mistaken view of 
what was required of him in law. [p. 7, col. 1.] 
Second appeal from a decree of the Sub- 
ordiwate Judge, Banda, reversing a decree 


of the Munsif. E 

Messrs. Peary Lal Banerji and K. N. 
Lagkage, for the Appellant. 

ri Uma Shankar, Bajpai, for the. Res- 
pondent. me . 

JUDGMEN T.—This® second appeal 
arises out af a Sui® brought by the plaintifi- 
appellant firm against the Municipal Board of 
Banda. The plaintiff's case was that between 


= ee sin ye 
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the 19th July, 1920 and the 23rd of August, 

1920, 18,783 maunds of grain were exported 

by him by Railway from Banda City Station 

to different places, and that he was entitled 

under the rules regulating the payment of 

refund of octroito asum of Rs 586-15-6. 
which the Municipal Board had refused to 

pay. The plaintiff accordingly claimed this 

sum with interest. The defence of the Munici- 
pal Board was that the plaintiff firm had 

failed to comply with the said rules, and 

consequently had never under these rules 

become entitled tothe refund of octroi 

claimed, 

The first Court, the Munsif of Banda, 
decided that the plaintiff had failed to 
comply with the rules, but he held that such 
failure was no bar to his maintaining a suit 
in the Civil Court for the refund. On appeal 
to the Subordinate Judge of Banda it was 
held that compliance with the procedure 

“enjoined by the rules for the making of a 
claim for refund and for establishing such 
a claim was obligatory on the plaintiff, and 
that his failure to comply prevented him 
having any claim to the refund in a Oivil 
Court, 

The plaintiff bases his claim to a refund ` 
onr. 73 of the Municipal Account Code 
The Code produced in Court was publish- 
ed in 1905 under the Municipal Act then in 
force (U. P. Act I of 1900). In 1916 a new 
Municipal Act wag passed, but under s. 24 
of U. P. General Causes Act all rules made 
under the previous Act were to remain in 
force as if enacted under the mew Act. It 
js admitted that the present octroi rules 
have never been re-enacted and still subsist 
in the form im which they appeared (subject 
to certain minor corrections) in the Muni- 
cipal Account Code. Rule 73 runs as 
follows :— : 2 
_ “A person who exports from a Municipal- 
ity any goods on which, if they were being 
imported, octroi would be leviable, skall be 
entitled to receive payment of a sum equiva- 
lent to that octroi. This payment shall þe 
described as a refund.” 

Rule 79, in the form that it appeared after 
amendment in 1909, sets forth the procedure 
required of an exporter in order that he 
may be in a position to claim a refunds «Ihe 
materia] portion ab thiserule for the purpose 
of the present cage is as follows :— , < 

“In order to obtain payment of refund the 
exporter shall cause to be preserfted at the 
head octroi office an applicationin form 13 
The form shall be signed by the exporter 

. 


. 
. -. 
. 
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or his representative authorized in writing - 
in this behalf. The application may then - 
be presented by thes exporter recognised in 

this behalf by the Boafd”. T’ 

Then follows r. 80. “This” provides tha 
“on receiving an application under the pre- 
ceding rule the verifying officer appointed 
by the Board ip this behalf, after satisfying 
himself that the goods agree with the details 
in *the applecation, shall calculate the 
refund to be paid. , After filling in eertain 
columns on the application he shall sign 
the certificate at the foot of his portion of 
the form, ete.” 

Then follows r. 4 for presentation of the 
application at the octroi barrier through 
which the goods-are to be taken at the 
moment of export. 

One ground of appeal by the appellant is 
that his failure, even if proved, te comply 
with the procedure required by rr. 73 and 80 
would not justify the Board in refusing to 
pay arefund if the grain was proved to 
have been exported. This indee¢t was the 
finding of the first Court. This ground 
may be at once rejected. It is quite clear 
that the refund rules beginning with r. 73 
of the Municipal Account Code must be read 
together. Rule 73 must be read with rr. 79 
and 80. So read, the, right of an exporter to 
refund of octroi cannot be regarded as an ab- 
solute right. Itis a qualified right dependent 
upon his adopting the procedure prescribed 
for obtainifg arefind. It does not appear 
necessary to enter into the question whether’ 
these rules have the force of law, because if 
rr, 79and 80 have not the force of law, it 
is obvious that r. 73 on which the plaintiff 
relies also would not have the force of law. 
As a matter of fact, however, it is quite clear 
eunder s. 153 and s. 296 of the Municipalities 
Act (II of 1916) that these rules have as 
much the force of law as the Municipal Act 
itself. 

The main argument on which this appeal 
has been based is that any wat of compli- 
ance by the plaintiff with the rules was not 
one due to the plaintiffs fault but was 
occasioned by the improper action of the 
verifying officer mentioned in r. 80. The 
facts are as follows :—The present claim is 
in respect of no less than 28 separate con- 
signmentsof grain. The plaintiff in each case, 
when applying under r. 79 for a certificate 
of refund at the head octroi office asked 
the verifying officer to proceed to the. 
station in order to satisfy himself that the 
goods agreed with the details in the ap- 
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‘plication. The verifying officer refused 
in edch-case to accede to these requests, On 
several occasions he replied that he was not 
required by the rules to inspect goods 
unless they weré produced before him at the 
head octrot office. Now r. 80 makes no 
provision as to the place where the goods 
are to betinspected. This ungertainty has 
produced much difference of oginion in the 
past in Banda. At the time When the 
events, which are the subject-matter of this 
case, took place, there wasdn force a resolu- 
tion, dated the 24th November, 1916, of 
the Municipal Board of Banda that r. 80 
meant the goods to be produced for verifi- 
cation at the head octroi office. Relying 
on this resolution the verifying offcer re- 
fused to accede to the plaintiff's request to 
verify the goodsat the railway station. Now 
we may observe that it was not within the 
powers of the Banda Municipal Board to 
amend or alter r. 80 by any resolution. 
The resolution in question clearly only 
meant that the officers of the Board were to 
takea certain view of the meaning of the 
rules. Rule 80 certainly does not preclude 
the verifying officer from verifying goods at 
some place other than the head octroi office, 
if .he so elects. It is in fact in evidence 
that this practice had been common up to 
the date of the resolution just mentioned 
and was indeed the reason for that resolu- 
tion being passed. On the other hand,*it 
would clearly be unreasonable to regard it 
as obligatory on the verifying officer to 


> go to any spot in the Municipality that an 


applicant for refund might choose for in- 
spection of his goods. In our opinion the 


proper construction to be placed on r. 80. 


is that goods must be ordinarily produced 


at the head octroi office unless the persons ° 


applying: for refund can show to the 
verifying officer a sufficient reasen for 
their being inspected elsewhere. Indeed 
r. £0 means that the verifying officer may 
exercisé his @iscretion, but that discretion 
must be governed by consideration of the 
particular facts of each case. The decision 
ofthe verifying officer in any case can only 
be challenged on the ground that it was 
capricious or. dietated by a dishonest 
motive or based on a mistaken view of 
what was required of him in law. In this 
appeal we are not prepared to examine 
jn detail, circumstances of each of the 28 
consignments, The plaintiff's object in 
pringing the present suit is clearly to 
yindicate that in the rainy season the 
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verifying officer is bound in every case to 
inspect at the railway station, if so request- 
ed, by the exporter. This is a wrong view 
of law. Itisequally true that the verifying 
officer's view that in no case could he 
inspect other wise than at the head office 
was equally wrong. But it is for the 
plaintiff to make out his case. The suit as 
brought is based on a non-existent alleged 
cause of action, namely, that the absence of 
a covered shed at the head octroi office 
makes it incumbent on the verifying officer 
invariably in ths rainy season to inspect at 
the railway station and not at the head 
octroi office. To hold that this is correct 
would be to deprive the verifying officer of 
a discretion vested in him by the ruleas we 
construe it. 

We would state that as the railway sta- 
tion yard is beyond the railway octroi 
barrier, the plaintiff could in no case ask for 
inspection in the railway yard, unless close 
by, though he might ask for it at the 
railway octroi barrier. We should, however, 
be prepared to read his applications as 
requests for inspection at the latter place, 
if the suit was not open to objection on any 
other score. 

For the above reasons we sce no reason to 
interfere with the finding of the lower 
Appellate Court, and we dismiss this appeal 
with costs. 


Z. K. Appeal dismissed. 


—_— 


MADRAS HIGH COURT. 
APPRAL AGAINST ORDER No. 295 or 1923, 
November 24, 1925. 
Present:—Mr, Justice Devadoss and 
Mr. Justice Wallace. 
YANDLURI YELLAMANDA— PLAINTIFF 
APPELLANT 


versus 
KUNCHALA CHIDAMBARAM (DIED) AND 
oTHERS—DarenDants Nos. 1 to 14, 16 To 25, 
27g0 45, AND 47 To 5$—RESPONDENTS | 

Madras Hereditary Village Gaices Act (IH of 
1895), ss. 18, 21—Service inam lands—-Suit for posses- 
sion—Cause of action based on title- -Jurisdiction of 
Civil Ceuets. 

Section 21 of the Madras Here(tary Village Offices 
Act does not take away the jurisdiction of the Civil 
Court to emtertain a suit for the rec6very of possession 
of an inam land fram g trespasser or a tenant hold- 
ing over or fro® a c»-sharer where the plaintiff does 
not hase his suit on his being the holder of the office 
or that the lands constitute The emoluments of iis 
office, The mere fact that the defeadant denies the» 

had r 


8 $ YANDLURI YELLAMANDA V. KUNCHALAGHIDAMBARAM. 


title of the plaintiff is not sufficient to oust the juris- 
diction of the Civil Court. Norfrom the mere fact 
that a land is service inam land, does it follow that 
the cause of action is based on the plaintiff being the 
holder of the office. [p. 9, col. 1.] 

In order to determine whether a Court has juris- 
diction or not, the averments inthe plaint and the 
cause of action alleged by the plaintiff must be looked 
into. [p. 8, col. 1.] 

Mavoulu Seetharam Naidu v. Doddi Rami Naidu- 
5 Ind. Cas. 137; 33 M. 208; 7 N. L. T 181; 20 M. L. J, 
91, Gavara Ramanna v. Adabala Rattayya, 5 Ind. Cas. 
136; 33 M, 235; 7 M. L. T. 136; 20 M. L. J. 94, Kandu- 
kuri Kotiah v. Devineni Reddamma, 33 Ind. Cas. 658; 
(1916) 1.M. W. N. 278 and Devinent Patiaya v. Kandu- 
kuri Kotiah, 37 Ind, Cas. 918; (1917) M. W. N.7;5 L. 
W. 151, relied on. 

Kesiram Narasimhulu v. Narasimhulu Patnaidu, 30 
M. 126; 16 M. L.J, 514; 1M. L. T. 381, distingu- 
ished. 

_ Appeal againstan order of the Court of 

“the Subordinate Judge, Bapatla, dated 
the 27th November 1922, in A. S. No. 106 
of 1922, preferred against a decree of the 
Court of the District Munsif, Ongole, dated 
the 17th February 1922,in O. S. No. 587 
of 1920. | 

Messrs. V. Ramadoss and V. Krishna 
Mohan, for the Appellant. | 

Mr. V. S. Narasimhachari, for the Res- 


pondents. 
JUDGMENT. 

Devadoss, J.—The plaintiff's suit is for 
the recovery of his 1/6th share in the plaint 
property. The defendants contended that 
the lands in respect of which the relief was 
claimed were gram lands and the Civil 
Court had no jurisdiction to try the suit. 
Both the lower Courts have held that the 
Civil Court had no jurisdic#on to try this 
suit. The plaintiff has preferred this mis- 
cellaneous appeal. . 

In orderto determine whether the Court 
has jurisdiction or not we have to see what 
the averments in the plaint are and whate 
is the cause of action of the plainfiff. The 
plaintiff sets out'in his plaint that ihe plaint 
land was granted on Cowl on 19th Novem- 
ber 1897 and it expired with the, close of 
the year Parithapi, 1912-1913, and that de- 
fendants Nos. 2 to 5 have been cultivating 
the land along with the lst defendant, The 
phintiff and his father with some ef the 
defendants took pogsession of the plaint 
property and the 2nd defendant institut- 
ed O. S. No. 256-of 1915 on thee Sle of 
the District Mensifss Court, Ongole and 
obtained a degree, and took possession of 
the property on 12th, qune 1917. The 
tause of actionis set out as Raving arisen 
on 19th Novembexs, 1897, when the Ist de- 

fendant obtained a Cowl in respect of the 

. . 9 = k had 
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property, on 6th April 1913 when the Cowl , 
period expired, and on 12th June, 1917. 
when the defendgnts Nos. 2 to 5 obtain- 
ed possession undef the decree in ʻO. 8. 
No. 256 of 1916. Defendants Nos. 2 and 
3 set up various pleas, one of them be- 
ing that the suit lands being service 
inam, the Court had no jurisdictign to try 
the suit. The Subordinate Judge held 
thet the” suit? was not cognisable by a Civil 
Court on the bare finding that the suit 
land was inam Igitd. 

The question is whether this suit is cog- 
nisable by a Civil Court or not. The con- 
tention of Mr. Naraismhachariar for the 
respondent is, that no suit in respect of any 
service inam land is cognisable by the Civil 
Court. Section 21 of the Hereditary Vil- 
lage Offices Act III of 1895 is “No Civil 
Court shall have authority to.take into 
consideration or decide any claim to suc- 
ceed to any of the offices specified in 
g. 3or any question as to the rate or amount 
of the emoluments of any such office or 
except as provided. in proviso (it) to 
sub-s, (1) of s. 13 any claim to recover 
the emoluments of any such office’. Ifa 
suit is based on the fact that the plaintiff 
is the holder of the office and, therefore, ° 
entitled to the land the possession of which 
he seeks, then that suit would come within 
s. 21. Ifa piaintiff bringsa suit for the 
reeovery of any land alleging that he is 
the holdet of thé office and that another 
person who is not the office-holder is in 
possession of the land,Fthat suit also would . 
come within s 21. But where a person 
sues for the possession of land which is his 
whether it be against a trespasser or against 
a co-sharer, he does not base his claim on 
his being the holder of the office but he 
bases his claim on his right to the land. 
The mere fact that it is tnam land does not 
mean that the cause of action is based on 
his being the holder of the office. Section 
21 has to be read along with «. 13. -Section 
13 provides fora suit before the Collector 
“for any ofthe village offices specified in 
s. 3...or the emoluments of...such offices on 
the ground that he is entitled under sub- 
s. (2) or -(3) of s. 10 of fhe Madras Proprie- 
tary Estates’ Village Service Act of 1894 or 
under sub-s. (2) or (3) of s. 10 or sub-s. (2) or 
(3) of ss. Ilor 8,12 of this Act, as the case may 
be, to hold such office and enjoy such emo- 
luments.” In this case the plaintiff does not 
come into Court for recovery of land on the 
strength of his being an cffice-holder and 
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_ He seeks the Court's aid for re- 
covering possession of the property which 
has been unlawfully taken from him. He 
alleges that a Cowl was granted in 1897 and 
that the period of the Cowl expired on 1912- 
1913 and that the defendants are holding 
over: after the expiry of the lease, that he 
and his father along with others took pos- 
session of the lands. The 2né e@efendant 
filed a summary suitunders, 9 of the Spe- 
cific Relief Act and gôt back possession 
from the plaintiff and ‘his father. The 
main contesting defendantsin this case are 
‘defendants Nos. 2, 3 and 4. The i3th de- 


--fendant from whom they claim a portion 


of the land does not seem to contest the 


“suit seriously, though the Vakil for the de- 


fendants Nos. 2 to4appears for him as well. 


“The contention of Mr. Narasimhachariar is 


that the 13th defendant claimed the land 
as his and, therefore, the suit is one for the 
emoluments of the office. The 13th defend- 


. ant does not say that all the suit land 


belongs to him. He is one of the persons 
entitled to a share of theland and the mere 
fact that he denies the plaintiff's right would 


. not be sufficient to convert the suit into 


one for the emoluments of an office. If 
the contention of the respondent is to be 
upheld it would mean that even though a 
man recovers property by a suit under 
s. 13 of the Hereditary Village Offices Act, 
if somebody trespasseseon the land and 


-agserts a claim to it, the jurisdiction of the 


Civil Court would be ousted. Section “21 
does not take away the jurisdiction ofa 
Court to entertain a suit for the recovery of 
possession of an inam land from a tres- 
passer, or a tenant holding over or from a 
co-sharer who in order to defeat the plaint-, 
iff sets up a title in himself and denies the 
title of the plaintiff. . 

In Mavoulu Seetharam Naidu v, Doddi 
Rami Naidu (1) it was held “that a suit 
fora village @fficer’s inam land on the expiry 
of a lease granted by such village officer to 
the defendant is cognisable by the Civil 
Courts as the plaintiff has only to prove 
the letting and expiry of the term and he 
is not called upon to prove his title which 
the defendant will be estopped from dis- 
puting.” The learned Judges observe at 
page 210*:—“It is reasonable to hold not- 
withstanding the apparent generality of 
the language of s. 21 that the jurisdiction 


(1) 5 Ind, Cas. 137; 33 M. 203; 7 M.L. T. 181; 20 
M. L. J. 91. 


YANDLURI YEIUAMANDA V. KUNOHALA CHIDAMBARAM, 9 
. 


“thélands being the emoluments of the 
office, 


of the Civil Court is taken away in those 
cases in which it is conferred on the Reve- 
nue Court by s. 13." The respondent re- 
lied strongly upon the concluding sentence 
of the judgment “the plaintiff will not be 
entitled to base his suit on his title to the 
imam." This sentence does not mean that 
if the defendant chooses to say that the 
plaintiff is not entitled to the land, the 
jurisdiction to the Civil Court is ousted. 
What is meant by the sentence as we 
understand it, is, that the plaintiff is not 
entitled to sue on his title to the inam, 
that is, on his being the office-holder and, 
therefore, entitled to the land. In another 
case in the same volume Gavara Ramanna 
v. dAdabala Raitayya (2) the Chief Justice 
and Mr. Justice Krishnaswami Iyer held 
that “A suit in the Civil Courts for land, 
not based on the ground that such land con- 
stituted part of the emoluments of any of 
the offices described in s. 13 of the Madras 
Act ILH of 1895, is not barred bys. 21 of 
the Act.” In that casa the plaintiff sued 
for recovery of land, on the ground that 
they were private property of the plaintiff, 
The Subordinate Judge held that the Civil 
Court bad no jurisdiction to entertain the 
suit on the ground that the land was inam 
land and that the suit was practically for 
the recovery of the emolnments cf Naik- 
wadi office. The learned Judges held that 
the suit was maintainable in a Civil Court, 
They observe at page 237*:—“The present 
suit does not fall within that section (mean- 
ings. 21), Itgis not aclaim to succeed to 
any of the offices mentioned in s. 13, It 
does not raise a question as to the rate 
or amount of the emoluments gf any such 
offise.’ The words “any claim to recover 
the emoluments of any such office” under 
s. 21 do not apply to the present suit, 
since the suit is not a suit for land based 
on the ground that the land constitutes 
part of the emoluments of the office. In 
the present case the plaintiff does not base 
his suit for the recovery of the land oa his 
baing the holder of the office and that the 
landë constitute the emoluments of the 
office. The observation of the learned 
Judges are applicable to the present case. 
Theecase Kestram Narasimhulu v. Nara- 
simhulu Patnaidu (3) dogs not apply to the 
present case. There the “plainliff ued to 
recove? possession of the land alleging that 
(2) 5 Tn4. as. 136; 33 M. 235; 7 M. L. T. 136;°90 


M. L. J. 94. . 
(3) 30M. 123; 16 M. L. J. 514; 1 M. L. T. 381. 


B *Pages of 33 M.—-(Hd.] ° 
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it was the emoluments of his office of 
karnam and that the defendant resisted 
the plaintiff's claim on the ground that the 
land wasnot the emoluments of his office but 
the private property of the plaintiff which 
passed to the defendant in execution of a 
decree obtained by him against the plaint- 
iff. The plaintiff's land was attached in 
execution of a decree for money and in 
spite of the objection mads by himon the 
ground that the attachment was prohibited 
by 3.5 of Act III of 1895 (the land being 
karnam's inam), it was brought to sale and 
purchased by the defendant. He then sued 
before the Collector for recovery of the 
land alleging that he was a karnam and 
that the land was the inam attached to the 
office. The Board of Revenue on second 
appeal gave a declaratory decree in favour 
of the plaintiff as to his title to the assess- 
ment of the land leaving him to sue if so 
advised, in a Civil Court to recover pos- 
session of the land. The plaintiff sued in 
the Civil Court. But on a difference of 
opinion between two learned Judges the 
matter came up beforea Full Bench. The 
plaintiff did not deny the debt nor did he 
seek to set aside the sale on any ground 
other than the inalienability of the land. As 
observed by Miller, J., at page J31*: “ He 
can, therefore, only succeed by showing 
(1) that he is the karnam of the village 
entitled as such, to enjoy the emoluments 
and (2) that the lands for which he sues is 
the emolument of his office. These must be 
the grounds of his suit and these are the 
grounds of suit which givo him his right of 
action before the Collector under s. 13 (1).” 
The Full Bench held that the suit was 
for the emoluments of a village office 
based upon the title of the plaintif as the 
holder of the office. As already oBserved, 
the plaintiff herein does not base his claim 
as being the holder of the village office. 

In Kandukuri Kotiah v. Devineni Red- 
damma (4) Seshagiri Iyer, J., held that Act 
111 of 1895 was not intended to take away 
the jurisdiction of the Civil Court where 
trespass is alleged against the defen@ant. 
This decision was upset in L. P. A. Nos. 
105 and 109 of 1916 on the facts, by a Bench 
consisting of Spencer and Phillips, eJJ., 
[vide Devineny Pættayya v. Kandukuri Ko- 
tiah (5)]. The learned Judges held that the 

4) 33 Ind. Cas. 658; (1916) 1 M. W. N. 278. 

5) 37 Ind. Cas. 918; (1917) NM. W. Naw; 5 L. W. 151. 

n 65 Ind. Cas. 321; 41 M. L. J. 372; A. I. R. 1922 
Mad. 361. eE ah i 
ff*Page of 30 MEd] 
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suit “was essentially one for the recovery . 


of the emoluments of a carpenter's or black- - 
smith’s service imum,” They. observe at 
page 8*, “In suits where the plaintiff ‘seeks 
to recover on the ground of a bare tres- 
pass and no question of title is involved as 
in Muvvulla Sectham Naiduy, Doddi Rama 
Naidu (1), or gn the ground that the land is 
his privese property, as in Gavara Ramanna 
y. Adabald Ratiayya (2), the suit is not based 
on any cause of agtion out of the plaint- 
iffs~right to recever the property as an 
emolument of an office and in such cases 
the Civil Courts’ jurisdiction may not be 
ousted. In such cases it is not ‘necessary 
that the plaint should contain any mention 
of the fact that the land is an emolument 
of an office.” This observation is applicable 
to the present case. 

Mr. Justice Spencer and Mre Justice 
Ramesam observe in Vanchinatha Aiyar v. 
Rajagopala Aiyar (6) “Of course a suit in 
which the plaintiff does not need to rely 
on his right to the office and ‘its emolu- 
ments in order to succeed, such as would 
be the ease in the instance cited in the 
words of Subramania Iyer, J., at page 2:0 
of Muvvala Seetham Naidu v, Doddi Rama 
Naidu (1) stands on a different footing,” 
meaning that such a suit is not exempted 
from the cognizance of a Civil Court by 
8, 21 of the Hereditary Village Offices Act. 

he principle of these decisions is that 
a suit for possession of land not based on 
the fact that the plaintiff is the holder of 


the office and that the land is attached to - 


the office, is cognisable by a Civil Court. 
The mere fact that the defendant denies 
the title of the plaintiff would not be 
suffieient to oust the jurisdiction of the Civil 
*Court. 

In the result, the judgments of the lower 
Courts are set aside and the suit is re- 
manded for disposal on the merits. The 
plaintif will have his costs of Civil- Mis- 
cellaneous Appeal and the costs of the suit 
in the lower Court will abide the result. 

_ Wallace, J.—I agree. I have nothing 

to add. i : 
Decrees reversed. 

Z. K. - Suit remanded. 
*Page of (1917) M. W. N--[Ed.] a 
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‘LAHORE HIGH COURT. 
-Civtn, Revision Patrrion No. 144 or 1926. 

June 10, 1926. 
Present: —Mr. Justice Jai Lal. 
Tue Fira RATTAN: CHAND-BHAWANI 
DAS Tarouca TIRATH RAM—Ptarntirr— 
f PETITIONER 
rsus 


Te. ve . 
Tan Fieu KEWAL RAM-RUP. CHAND, 


THROUGH KEWAL RAM AND otifers— ® - 


DEFENDANTS —RESPQNDENTS 


Civil Procedure Code (Act V of 4908), s. 151—Name _ 


of respondent firm wrongly given in appeal—Court's 
power to allow rectification. 

An accidental mistake in the name of a party ought 
to be allowed to be rectified under s. 151, O. P. O. 


Petition, under s. 44 of Act IX of 1919, 
for revision of an order of the District 
Judge, Amritsar, dated the lst February 
1926, affirming that of the Subordinate 
Judge, Second Class, Amritsar, dated the 
Ist May 1925, 

Mr. Fakir Chand, for the Petitioner. 

Dr. Nand Lal, for the Respondents. 

JUDGWENT.—A suit was instituted 

in the Court of the Subordinate Judge, 
Amritsar, against the firm of Kewal Ram- 
Rup Chand through Kewal Ram, Rup 
.Chand and Nand Lal. The Trial Court 
e held that it had no jurisdiction to try the 
suit, and consequently the plaint was re- 
turned to the plaintiff to be presented in 
*the Court having jurisdiction. From this 
order the plaintiff filed an appeal in tlfe 
Court of the District Judge of Amritsar. 
In the memorandum of appeal the defend- 
ant was named as the firm Kewal Ram- 
Rattan Chand through Rup Chand son of 
Kewal Ram and Nand Lal son of Rup 
Chand. Rup Chand appearedin the Court 
of the District Judge to defend the appeal 
and an objection was raised on his behalf 
that there was no firm known as Kewal 
Ram-Rattan Chand, and consequently that 
there was no proper appeal against the 
firm which was made the defendant in the 
Trial Court. “On behalf of the plaintiff- 
appellant it was contended that the mis- 
take was due toaslip of the pen and a prayer 
was made that the appellants be allowed 
to rectify the mistake. The District Judge 
refused this prayer-holding that an amend- 
ment was not permissible and consequently 
dismissed the appeal. The plaintiff has pre- 
sented this petition for revision of the order 
of the learned District Judge. 

It is admitted by the respondents before 
me that there is no firm named as Kewal Ram- 
Rattan Chand, and further that Rup Chand 


` mortgage-debt. 
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appeared in the Court of District Judge 
on behalf of Kewal Ram-Rup Chand but 
merely to object tothe nomenclature of 
the respondent firm. In my opinion the 
mistake was an accidental one and should 
have been allowed to rectified by the learn- 
ed District Judge. He had ample author- 
ity to do so and this was a fit case in 
which he should have exercised it. In the 
absence of any other provision of the C. P. 
C., s 151 empowered the District, Judge 
to allow the amendment. I accept this 
petition and set aside the decree of the 
District -Judge and remand .the case to 
him with directions to allow the appellants 
to amend his memorandum of appeal by 
rectifying the mistake as to the nomen- 
clature of the respondent and to proceed 
with the appeal in accordance with the law. 
As the petitioners relied upon a wrong provi- 
sion of the law in support of their prayer 
foramendment before the District Judge, I 
leave the parties to bear their own costs in 
this Court. 

s. D. Petition accepted. 


ee 


CALCUTTA HIGH «COURT. 
APPBAL FROM APPELLATE DECRER No, 2640 
oF 1923, 

March 9, 1926. 
Present:—Justice Sir Hugh Walmsley, Kr., 
and Mr. Justice Chakravarti. 
RAM RANJAN ROY AND orters— 
PLAINTFFS—APPELLANTS 

versus 
JAYANTI LAL PATRA AND oTnErs— 

DEFENDANTS Nos. 1 To.5—ResponDENTS. 
Evidence Act (I of 1872), ss. 92, 116—Mortgage-deed, 
registered—Mortgage-debt, discharge of—Oral evidence, 
admissibility of—Landlord and tenant—Hviction by 
title paramount. 

Section 92 of the Evidence Act does not exclude 
oral evidence of a transaction for the discharge of a 
[p 13, col. 2.] . 

Mahim Chandra Dey v. Ramdayal Dutta, 91 Ind. 
Cas. 757; 30 O. W. N. 371; 42 O. L. J. 582; A.L R 
1938 Oal. 170, followed. 

Altho&g& actual physical ouster by a title para- 
mount is not necessary o preye eviction,, there 
must be clear proof of title of tha person claiming 
paramount®title and consequently proof of absence of 
title of the lessoy. iœ 13 col. 1.) 

Appeal against a decree of the District’ 
Judge, Burdwan, date the 28th June 
1923, affirming that of the Subordinate - 
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Judge, Asansole, dated the 7th February 
1922. 

Babu Nakuleswar Mukerji, for the Appel- 
lants. . 

Babus Nagendra Nath Ghose, and 
Gopendra Krishna Banerji, for the Respon- 


dents, 
JUDGMENT. 

Chakravarti, J.—This is an appeal 
by the plaintiffs and arises out ofa suit 

“for the enforcement of a registered mort- 
gage bond. The suit was dismissed by both 
the Courts below and hence this appeal by 
the plaintiffs. 

The facts shortly stated are these: The 
defendant and his two brothers are Khiraji 
Brahmottardars of a fractional share in 
Mouza Kamalpur and Metheni. The first 
plaintiff and one Raghunath Laik, the pre- 
decessor in interest of the other plaintiffs, 
took a prospecting lease from the defendant 
and histwo brothers oftheir underground 
rights in the lands of the two mouzas. 
Simultaneously, they advanced a sum of 
Rs. 1,060 to each of the three brothers, 
taking from each of them a mortgage as 
security for the. loan, The prospecting 
lease originally executed was not registered 
for some reason or other, and a fresh one 
was drawn up on the 12thof Bhadro and 
was registered. The prospecting lease that 
was registered admittedly contains the 
provisions of he one that was not regis- 
tered, and which the plaintiffs have failed 
to produce even though cited to do so. 
One of the provisions ofthe lease is that 
the three brothers shallreceive a sum of 
Rs. 3,000 as bonusin the event of the pros- 
pecting Pease being converted into a min- 
ing lease, Other provisions material to the 
present case are firstly that the term of 
the prospecting lease shall be three years, 
and that unless the lessees surrender their 
rights under the lease within the above 
period, they shall be entitled to obtain from 
the lessors a duly executed mining lease or 
treat the prospecting lease as a mining 

_ lease. | 
e The plaintiffs’ case is that the motey due 
‘under the mortgage bond is due and, they 
therefore, pray recovery thereof by enforc- 

_ing the mortgage bond. ce 

` ‘The defencawf the defendant No. 1 was 

that the mowgage bond was exgcuted for 
the money which way pgyable as selami 


‘ 


< for the mining lease and that after the- 


expiration of 3 years, the plaintiffs made 
their election to treat the amalnamah 
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as a lease and gave a discharge for the 
debt due under the mortgage bond.» The 
defendants Nos, 2 to 5 were joined as puisne 
mortgagees but th¢y claimed to be prior 
mortgagees. . $ 

Both the Courts below have found for the 
defendants and dismissed the suit. Hence 
this appeal by the plaintiffs. e ` 

The follp ing points were urged by the 
learned Wakil for the appellants: 


Firstly that oval evidence and the evi- 
dence furnished by the letter, Ex. A-3, 
were inadmissible under the provisions of 
ss, 91 and 92 of the Evidence Act. 

Secondly, that the lease contemplated by 
the amalnamah was not accepted by the 


-plaintiffs in the exercise of their option pro- 


vided in the amalnamah. 

Thirdly, that assuming that there wasa 
lease, it became inoperative, Because the 
defendants had no title to the demised land 
and also because the plaintiffs were evicted 
by title paramount. 


l propose to deal with all the points toge- 
ther. The mortgage bond and the amal- 
namah formed part of one and the same 
transaction. The sum of Rs. 3,000 which, 
formed the consideration for the three , 
mortgages was the exact sum which would 
be payable by the plaintiff as selami to 
the defendant No. 1 .and his two brothers. 
The amalnamah gave an option to the 
lessees t8 make “an election within one year 
after the expiration of three years whith 
was- fixed as the period for prospecting for 
coal inthe land. Until the lessors’ made 
their election to treat the transaction as 
a lease, the selami to be paid under the 
lease did not become payable to the mort- 
gagors, The question which then arises is, 
did the plaintiffs either surrender the lease 
or elect to treat it as a completed trans- 
action, On this point the learned District 
Judge finds “the plaintiffs admittedly did, 
not surrender their rights tosthe defendants 
as laid down in the prospecting lease ; and 
the letter, Ex. A-3, written by Raghunath 
Laik on behalf of ‘the plaintiffs proves’ 
that the plaintiffs elected to treat the pro- 
specting lease as a mining lease accord- 
ing to the terms of the prospecting lease.” 
Under the. terms of the amainamah the 
plaintiffs had the right to treat the amal- 
namah as a lease and whem they elected 
to do so, the selami for the lease became 
payable to the defendant and his ‘co- 
sharers, 
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The leayned Vakilfor the appejlants con- 
tended that the defendant No.¢l was not 
entitled to claim the selami, because he 
had no rights to the minerals of the mouzas 
and the lease hecame inoperative on account 
of the ‘eviction of the essees by title para- 
mount claimed by the Pacheti Raj. On 
these points the learned District Judge 
finds as follows:—As regards the defend- 
ants’ lacle of title to the minerals, the 
plaintiffs have nothing to say “except that 
the defendants’ zemindars fhe > bacheti 
Estate, have obtained a decree against cer- 
tain other Khiraji Brahmotgardars of cer- 
tain other mouwzas declaring that the 
underground rights belong to the Pacheti 
Estate. As the learned Court below has 
said, that:decree does not prove that the 
defendant has no mineral rights in his two 
mouzas. There has been no ouster by the 
landlord; and the plaintiffs, as tenants who 
were inducted into possession by the defend- 
aie are estopped from denying the latter’s 
title.” 

I agree with the findings of the learned 
District Judge The plaintiffs were put 


_ in possession of the mouzas and then after 


satisfying themselves that there was work- 
able coal in the villages and after three 
| years, deliberately exercised their option 
given by the amalnamah. It is true, actual 
.physical ouster by a title paramount is not 
necessary to prove eviction, but there must 
*be clear proof of title of the person claim- 
ing paramount title and consequently proof 
of absence of title of*the Iesors, In 
the circumstances of this case there is no- 
thing which amounts to eviction by title 
paramount, 
Then as to the question of discharge of 
the mortgage bond, the learned District 
Judge says as follows: “The fact that when 
the mortgage was executed, the parties 
entered into a simultaneous oral‘agreement 
that on the lessees’ acquisition of full min- 
.ing rights the mortgage debt should stand 
cancelled, cannot ba doubted. The defend- 
ant has deposed to’ this; and the facts and 
circumstances of the case corroborate his 
statement. To begin with, the amount ad- 
vanced to the defendant was exactly the 
amount of his share of the bonus. The 
interest stipulated for, is so low that one 
isled to believe that the transaction was 
not a money lending transaction, The 
debt was made re-payable by Chaitra 1317, 
that is to say, after the expiry of over four 
years, within which period the prospecting 
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lease was to have matured into a full min- 
ing lease. Lastly, in Raghunath Laik's 
letters, Ex. A 3, we have a clear admis- 
sion that the debt is satisfied by the lessees’ 
cee of full mining rights in the 
and. 

The learned Vakil for the appellants 
argued that this finding by the learned 
District Judge was based wpon evidence 
which was not admissible under s. 92 of 
the Indian Evidence Act, unless such evi- 
dence is admissible under the proviso of 
that section. His contention was based 
upon the ground that the oral evidence 
and the evidence furnished by the letter 
Ex. A-3, on which the finding of the learn- 
ed District Judge is based were intended 
to vary aud to add to the terms of the 
bond. 

It is unnecessary to discuss the authorit- 
ies which lay down that evidence of facts 
and agreement which go to contradict, 
vary oradd to the terms of an instrument 
in writing isinadmissible. This cannot be 
doubted, but here the evidence was adduced 
to prove a discharge of the debt but not 
to vary or add to the terms of the bond. 
Such evidence is not excluded by s, 92 
of the Evidence Act and, therefore, the 
saving clauses of s. $2 need not be invoked. 
Insupportof this view Ishall content my- 
self by quoting the view expressed by Mr. 
Justice- B. B. Ghose, in the recent case of 
Mohim Chandra Dey v. liamdayal Dutta (1) 
“A mortgage is discharged, either by pay- 
ment of the full amount of the debt or by 
release of the debt itself. It has never 
been doubted shat a discharge of the debt 
by payment may be proved by oral evi- 
dence....[ do not think that this can be 
called an agreement............... ORE 
Such a transaction doesnot fall within 
eproviso (4) to s. 92 of the Evidence Act 
and I do*not think that oral evidence of it 
is excluded by that proviso.” In the pre- 
sent case all that the’ oral evidence and 
the letters prove is that the plaintiffs signi- 
fied their election to treat the amalnamah 
as a lease andalso that the selami which 
was then payable to the defendant No. 1 
was aecepted in full satisfaction of the most- 
gage-debt. This evidence, therefore, did 
not contradict, vary or add to the terms 
of thes mortgage bond but went to establish 
that the plaintiffs gave 6, full discharge 
of the debt due under the ond. I think, 


(1) 01 Ind, Cas, 75%; 38 O. W. N. 371; 420, L. J. 582 
A. I. R. 1926 Cah 170. . 
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therefore, that the Courts below were 
right and this appeal must be dismissed 


with costs. 
Walmsley, J.—I agree. ee 
8. 5. Appeal dismissed, 


OUDH CHIEF COURT. 
Second Civit APPEAL No. 271 oF 1924. 
January 11, 1926, 
Present:—Mr. Justice Raza. 
NAROTAM DAS AND oTHBRS—PLAINTIFF3 
—APPELLANTS 
versus 
Sheikh MUHAMMAD RAZA AND OTHERS 
—DEFENDANTS— RESPONDENTS. 

Execution of decree—Irregularity—Absence of 
jurisdiction—Execution sale against person not party 
to proceedings—Sale, whether void—Appeal—Appel- 
lant, duty of. 

Though mere irregularities of procedure in obtaining 
decree ‘or in execution thereof do not afford a 
sufficient ground for setting aside sales in execution, 
yet where the Court has no jurisdiction to sell the 
property in suit, the sale is void ab initio. [p. 15, 
col. 2.] 

Persons who are not parties to a decree are not 
bound by it, and ordinarily, therefore, a sale in . 
execution of a decree does not eperate to pass the | 
property against any person who is not bound by the 
decree. A Court has no jurisdiction to sell the pro- 
perty of persons who are not parties to the proceedings 
or properly represented on the record. As against 
such persons a decrees or a sale would be a nullity 
and might be disregarded without any proceedings 
being taken to set them aside, [ibid.] 

Khiaraj Mal v. Daim, 32 O. 296;9 C W. N. 201; 2 
A. L.J. 71; 7 Bom. L. R. 1; 1 ©. L. J. 584; 33 I. A. 23; 
8 Sar. P. ©. J. 734(P? O.) and Jadi Nath Singh v. Afzal 
Khanam, 57 Ind. Cas. 526; 8 O. L. J.191; 7 O.L. J 
362; 2 U. P.L. R. (O.) 118, referred to. 

The burden of showing in app&ils that the judg- 
ment appealed from is wrong lies upon the appellant. 
Ifall he can show is nicely balanced calculations 
which lead to equal possibilities of the judgment on 
either the on% side or the other being right, he „has 
not succeeded. [p. 16, col. 1.] 

Nabakishore Mandal v. Upendrakishore Mandal, 656 
Ind. Cas. 305; 20 A. L. J. 22; (1922) M. We N. 95; 26 
©. W. N. 322; 35 O. L. J. 116; 42 M. L. J. 253; 24 Bom. 
L. R. 346; 15 L. W. 417; 30 M. L. T. 234; 3 P. L. T. 311: 
‘A. 1 R. 1922 P. 0.39 (P. C.), referred ‘to. 

Second appeal against a decree of the 
Subordinate Judge, Sultanpur, in Appeal 
No. 164 of 1921, dated the 19th March 1924, 
confirming that of the Munsif, Sultanpur, 
dated the 30th July 1921. 

Mr. Aditya Prasad, for Appellant No. 1, 

Messrs. M ohammad Ismail and Hakim-ud- 
din for Respondent No. 1, ee 

Mr. Hyder Husein, dor Respondent No. 7. 

JUDGMENT.—This is an appgal from 
a decree of the Subordinate Judge, Sultan- 

e 
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pur, dated the 19th March 1924, affirming 
a decreeeof the Munsif, Sultampur, dated 
the 30th July 1921, dismissing the plaint- 
iffs’ suit. The litigation which has given 
rise to this appeal, relates to four ‘plots 
Nos. 242/2, 5339 534 and 600, in , village 
Daryapur. 

The plaintifis’ ancestor, Jawahir Lal, ob- 
tained asimple money-decree against one 
Musammat Lahaite Bibi on the 5th August 
1869. It appears that after the death of 
Musamgnat Lahaite Bibi execution was taken 
oùt agafnst one Musammat Sunaiti and 
the plots in sujt were sold on the 20th 
April 1883. Jasvahir Lal himself purchased 
the property at the auction sale, The 
plots in suit, with the exception of No, 242/2, 
had been mortgaged by Musammat Sunaiti 
to one Ghazidin for Rs. 45 by a deed on 
the 21st June 1880. Fazal Husain Khan, 
father of defendant No, 8 filed a suit 
for redemption of the mortgaged property 
against the sons of Ghazidir and two 
other persons, namely, Ajudhia and Mangal, 
in February 1914 on the allegation that 
he was the grandson of Musammat Sunaiti. 
The suit was decided on the” 2nd April 
1914 on the basis of acompromise by which 
a decree was passed against Ajudhia and 
Mangal for possession, on payment of 
Rs. 185 to Mangal. The sons of Ghazidin 
were discharged from the suit. Fazal 


Husain Khan then sold Nos, 533 and 534. 


to one Pandit Gokul Prasad in May 1916, 
Defendant No. 1 got possession of those 
plots under a decree for pre-emption. It 
was alleged bythe plaintiffs that de- 
fendant No. 1 had taken possession of 
plot No. 242/2, also under the colour of 
his decree. Defendant No. 1 is now 
in possession of plots Nos. 533 and 
534 and defendants Nos. 2 and 5 are 
in possession of the remaining two plots 
Nos. 242/2 and 600. The plaintiffs brought 
the present suit alleging that Fazal Husain 
had no right to redeem the plots, that they 


are entitled to the plots asthe heirs and - 


legal representatives of Jawahir Lal and 
that the defendants can claim® no right to 
the plots in suit asagainst them (plaintiffs). 

The suit was contested by defendants 
Nos. 1 and 2. They denied that the pro- 
perty in suit belonged to Musammat 
Sunaiti, that she was the legal representa- 
tive of the judgment-debtor, Musammat 
Lahaite, that there was any execution and 
sale of the property as against Musammat 
Sunaiti, and that the sale (if any) was 
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binding on Fazal Husain who was the owner 
of the preperty. They denied ethe plaint- 
iffs, title and possession withih limitation 


- and pleaded that the suit was barred by 


- besides ‘the plaintiffs. 


s, T15.of the Evidence Act ands. 41 of the 
Transfer of Property Acte They also set up 
adverse possession, 

The first Court found that the plaintiffe’ 
case was made outso far as Nos. 533, 534, 
and 600 were concerned; bat it found 
against ethe plaintiffs on the question of 
limitation with respect to Np.243/2. The 
suit was, however, dismissed on the finding 
that if was barred by s. 233 (k) of the 
Land Revenue Act. The efinding and the 
decree of the first Court were confirm- 
ed by the learned Subordinate Judge, 
Sultanpur, in appeal. The plaintiffs filed 
a second appeal which resulted in the 
reversal of the order of the lower Ap- 
pellate Court and the case was sent back 
for decision of the appeal on other points. 
The learned Subordinate Judge eventually 


‘dismissed the plaintiffs’ appeal finding 


that the plaintiffs’ title was not made out 
and their suit was barred by time. The 
plaintiffs have come to this Court again in 
second appeal. The first point for deter- 
mination is whether or not the plaintiffs 
have exclusive title to the plots in suit as 
alleged by them. It is admitted that there 
were other representatives of Jawahir Lal 
The plaintiffs al- 
leged, however, that the property in suit 
had fallen to the share of their (plaintiffs’) 
ancestor Parshottam Dass on partition 
amongst allthe representatives of Jawahir 
‘Lal. It is said that the property which 
had fallen to the share of Parshotam Dass 
was entered in an award. However, the 
award has not been produced. Plaint- 
iff No. 1 states in his evidence that 
he does not recollect what was written in 


the award about the Daryapur property ° 


and that it was after the pre-emption suit 
that he learnt that the land in suit belonged 
to him. It is not shown that the plaintiffs 
were ever in possession of the property in 
suit within “imitation. The statement of 
plaintiff No. 1 shows that the plaintiffs 
did not even know till ‘after 1916 -that 
they had any title to the property. Where 
exclusive title is set up on the strength of 
the award, the award should have been 
produced. It is quite possible that the 
plots in suit had fallen to the shares of the 
other representatives of Jawahir Lal; but 
they never cared to bring any suit thinking 
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that they had a weak title. There is no 
reliable secondary evidence also to show 
that the plots in suit were allotted to the 
plaintiffs or their ancestor exclusively. I 
think the learned Subordinate Judge was 
perfectly right in helding that the plaint- 
iffg have failed to prove their exclusive 
title to the plots in suit as alleged by 
them. 

The next question is what rights had 
Jawahir Lal acquired by purchasing the 
property at the auction sale. Jawahir Lal 
had obtained a simple money-decree 
against Musammat Lahaite as already ob- 
served. Musammat Lahaiteand Musammat 
Sunaiti wero sisters-in-law. They were the 
wives of two own brothers and each had a 
male issue. Fazal Husain was the grand- 
son of Alusammat Sunaiti. Jawahir Lal 
took out execution against Musammat 
Sunaiti as the legal representative of 
Musammat Lahaite. There is no reliable 
evidence to show that any notice was issued 
to Musammat Sunaiti when execution was 
taken out against her. It is not shown that 
any order for attachment of two plots at 
least (Nos, 242 and 600) was passed by the 
Court in the execution proceedings, The 
evidence on record shows that Musammat 
Sunaiti had died before execution was 
taken out against her by the application 
of the 5th August 1881. Under these cir- 
cumstances the Court had no jurisdiction 
to sell‘the “property in suit. Though mere 
irregularities of procedure in obtaining the 
decree or in execution theseof do not afford 
asufficient ground for setting aside sales 
in execution, yet where the Court has no 
jurisdiction ib sell the property in suit, 
the sale is void ab initio. Persons who are 
not parties to a decree are not bound by 
it, and ordinarily, therefore, a safe in execu- 
tion of a decree does not operate to pass 
the property against any person who is 
not bound by the decree. A Court has no - 
jurisdiction {o sell the préperty of persons 
who are not parties to the proceedings or 
properly represented on the record. As 
against such persons the decrees or sales 
would be a nullity and might be disregard- 
ed without any proceedings being taken 
to se? them aside [see Khiaraj Mal v. Daim 
(1) and Jadu Nath Singh v. Afzal Khanam 
2)]. 
| A ©. 296: 90. W. N. 201; 2 A. L. J. 71; 7 Bom. 
ee 1l; 1 ©. L. J. 584; 32 I, A. 83 8 Sar. P. Q. J. 734 
; (2) 3; mad, Cas. 526; 8 O, L, J. 19%; 7 O. L. J, 362; 2 
U, P.L. R. (0) 418. ee 
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The question of limitation also has been 
decided against the plaintifis by the lower 
Appellate Court. We-have the concurrent 
findings of both the lower Courts that 
Jawahar Lal and his representatives never 
got possession of No. !242/2 out of the 
numbers in suit, The:.lower’ Appellate 
Court has found about the other plots that 
Fazal Husain had been in adverse posses- 
sion of the plote for more than 12 years. 
I see no sufficient reason to interfere with 
the finding of the learned Subordinate 
. Judge on this point also: 

So far as I see, the learned Subordinate 
Judge has decided the case very carefully. 
His findings, which are findings of fact, 
based on the evidence on record are un- 
assdilable and cannot be impugned in 
second appeal. As pointed out by their 
Lordships of the Privy Council in the case 
of Nabakishore Mandal v. Upendrakishore 
Mandal (3), the burden of showing in ap- 
peals that the judgment appealed from is 
wrong lies upon the appellant. If all he 
can show is nicely balanced calculations 
which lead to equal possibilities of the 
judgment on either the one side or the 
other being right, he has not succeeded. 
In my opinion the learned Subordinate 
_ Judge was perfectly right in holding on 
the evidence on record that the plaintiffs’ 


case was not made out and that they were. 


not entitled to the property in suit. 

I can find no ground for interference and 
dismiss the appegl with costs. The appel- 
lants should pay the costs of the respond- 
ents in.this Court. The decree of the lower 
La Court is confirmed im all respects. 

Appeal dismissed. 

B 65 Ind. Cas. 305; 20 A. L. J 22; (1922 M. W. N. 
95; 26 O. W. N, 32%; 35 0. L. J. 1 16; 42 M. L. J. 253; 
24 Bom; L. R. *346; 15 L. W. 417; Sa L. T. 234; 3 P. 

. T31, ALR. 1922 P. O. 39 (P. O e); 





ALLAHABAD HIGH COURT. 
First CIVIL APPEAL No. 473 oF 1922. 
March 24, 1926. 

Persent :—Mr. Justice Mukerji and? > 
Mr Justice Boys. 
RAMAPAT SARAN AND ANOTHER— 
PLAINTIFFS—APPELLANTB © @ 
be eo Yerses , 
HABIB ULLAH KHAN AND ANoTRER— 
DEFENDANTS—RuEgpoy DENTS. 


Civil Procedure Code (Act V of 1908)° 0. XI, rr. 11, 
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21— Failure to answer interrogator ies—Dismissal of 


suit. 

An order “unter O. KI, r. 21, ©. P. O., dismissing 
@ suit can be passed only when there is a previous . 
order under r. 11 requiring the plaintiff to answer 
interrogatories, and sists is a failure to comply 
with that order. 

First appeal from a decree of the Sub- -` 
ordinate Judge, Gorakhpur, dated the 6th 
May 1922. 

Mr. Sankar Saran, for the Appellants. - 

Messrs. G. W. Dillon, A. P. Dubé and Dr. 
K. N. Katzus dor the Respondents. 


JUDGMENT,.—This is an appeal 
against a decree af” the Subordinate J udge 
ot Gorakhpur, dismissing the whereas 
suit under O. XI, r. 21 of the ©. P. O 

The facts briefly are these. The ` appel- f 
lants sued to obtaih a declaration that a 
mortgage made by their father defendant 
No. 2in the suit in; favour of defendant 
No.1 and the mortgage-decree, obtained 
by defendant No, 1 against the father. 
were not binding on the appellants and 
their property. Defendant No. 1 alone 
defended the suit. Before he filed a written 
statement he obtained permissien of the 
Court to deliver interrogatories to the 
plaintiffs to answer certain questions. These 
interrogatories were served by a peon of the. 
Court on the 28th of April 1920. The 
reportis that the guardian of the minor 
plaintiffs was a parda nashin lady, that one 
of the plaintiffs came out of the house and 
reported that his mother knew nothing 
about the case. The peon thereupon affixed 
the notice om the @uter-door of the house. 
On the lith of May 192U the defendant: 
filed his written statement. Apparently 
he did not find himself handicapped 
for want of answers to the interrogatories 
which he had delivered. Issues were fix- 
ed in the case on the 29th of Novem- 
eber 1920 and a date was fixed for final hear- 
ing, some time early in 1921. After this, 
the case was never actually ripe for hearing. 
Applications were made for examination of 
witnesses by issue of commissions and 
these commissions, from time te time, came 
back unserved. Atalk of compromise arose 
between the parties and the case was adjourn- 
ed from time to time to get the compromise 
filed in Court. Ultimately onthe 29th of April 
1922, an application was made on behalf of 
defendant No. 1 to the effect that the 
plaintifishad been called upon to answer 


. the interrgatories, that they did not answer 


them, and therefore, their plaint was liable 
to be struck off. This application is print- 
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ed at page 11 of the the record. The Court 
was ‘asked by this application to take action 
under O. XI, r, 21 of the C: P. O. The 
plaintiffs’ Pleader, thereupon, asked for a 
week's time ahd the Gourt adjourned the 
case to the 6th of May, 1922 when answers 
to the interrogataries were actually filed in 
Ceurt by the appellants. 

On this date, vie: 6th of May 1922, the 
Court after hearing the partieš passed an 
order dismissing the suit °as «%lready 
stated. 

The question before us*js whether this 
order of the Oourt below . was justified. 
Without going into the other aspects of the 
case, it is sufficient to say that there was as 
a matter of fact, no order as contemplated by 
O. XI, r. 2i of the C. P. C. An order under 
that rule can be passed only when there.is a 
previous order under r. 11 requiring a party 
to answer „interrogatories. There are two 
stages in which the application proceeds. 
The first is indicated in r, 1. Under that 
rule, a party simply delivers certain interrog- 
atories to ba, answered by the other party. 
The other party may or may not comply 
with the request. When the party to be 
questioned fails to answer the interrogato- 
ries the party interrogating has a right to 
come before the Court and to obtain an 
ordér under r. 11 for ananswer. It is then 
that the Court decides whether the party 
jnterrogated must answer or not. The 
party interrogated can show cause against 
his answering the interrogatories, @ither all 
of them or some of them. It is when the 
Court has ordered certain interrogatories to 
be answered and there is a failure, that the 
question arises whether the failure should 
be punished and the order enforced by the 
provisions of r. 21. From the facts above 
it is clear that no order having been passed 
in this case under O. XI,r.11 of the C. P. O., 
the Court was not ina position to dismiss 
the suit on the ground of the plaintiffs 
being in contempt. 

The result iə that the appeal succeeds 
and the decree of the Court below must be 
set aside. As regards costs, we think that 
the question arose out of an interlocutory 
order and the costs must abide the result. 

We order accordingly, 

S 5. Appeal allewed, 
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BOMBAY HIGH COURT. 
First Civit APPEAL No. 223 or 1924. 
December 7, 1925. 

Present :—8ir Norman Macleod, Kr., 
Chief Justice ,and Mr. Justice Coyajee. 
ABHERAJ UMARKHAN MALEK 
AND OTHERS—PLAINTIFFS— APPELLANTS 
VETSUS 
DOLATSANGJI SURAJMALJI DESAI 
AND OTHERS—DEFENDANTS— RESPONDENTS, 
Guardians and Wards Act (VIII of 1890), ss. 28, 
29—Collector appointed guardian—Transfer by Collec- 
tor with sanction of Commissioner—Minor, whether 

can challenge transfer. 
. Section 29 of the Guardians and Wards Act, 
which limits the power ofa guardian appointed or 
declared by the Court with regard tothe mortgage 
or transfer by sale of immoveable property belong- 
ing to the minor, is not applicable to a case where the 
Collector is appointed guardian by the Court. There- 
fore a transfer of the minor’s property by the Collector 
with the previous sanction of the Commissioner 
cannot be challenged by the minor on attaining 
majority. |p. 18, cols. 1 & 2.] on 

Appeal from a decision of the First 
Class Subordinate Judge at Ahmedabad, 
in Suit No. 295 of 1921, f 

Mr. Bahadurji, (with him Mr. H. V. Di- 
vatia), for the Appellants, | 

Messrs. G. N. Thakar, (with him Mr. B. G. 
Rao and C. N. Pandya), for the Respond- 
ents, 


JUDGMENT.—In Suit No. 199 of 1898 
in the Court of the First Class Subordinate 
Judge at Ahmedabad a decree was passed 
against the plaintiff's fathey on July 23, 
1898, for Rs. 36,657 with running interest 


‘at six per cent.payable by instalments in 


favour of defendants Nos. 2 and 3. The 
plaintiff's father died on February 6, 1901 
without having paid off any part of the 
decretal amount, Thereafter, the» District 
Court appointed the plaintiff's mother to 
he the personal guardian of the minor and 
the Collector to bethe guardian of the 
estate of the minor. The plaintiff attained 
majority on February 20, 1918. Mean- 
while, a darkhast was issued in 1906 and 
the proceedings were transferred to the 
Collector, so that the minor's property could 
be sold in execution. Eventually, the Col- 
lector qaa guardian agreed to sell a por? 
tion ofthe minor's property for Rs. 43,C00 
to the father of the present defendant No. 1. 
Rupeese&000 were paid in cash. Then 
defendants Nos. 2 and 3,sthe decree-holders, 
certified sgtisfaction of the darkhast. 

The plaintiff says that the sale by the 
guardian of thé minor's property was con- ° 
trary to the minor's interests, and prays for 


| 

18 
the following amongst other reliefs: “(A) 
That ‘it may be established that the giving 
by absolute sale and transferring of the 
lands mentioned in Sch. A attached 
herewith, during the minority of me, the 
plaintiff, by the guardian of my properties 
(it. e@,) the respected Oollector Saheb of 
Ahmedabad to Desai Surajmalji Jorawar- 
singhji, the father of the defendant No. 1, 
by the registered deed of sale, dated Feb- 
ruary 13, 14, 1912, is against the interests 
of me, the plaintiff, and the same may be 
declared null and void, the same may be 
reconveyed tome and apermanent injunc- 
tion may be granted against the defendants 
Nos. 1, 2 and 3." 

Now, the powers of a guardian appointed 
by the Court, when he is a Collector, are 
defined by the Guardians and Wards Act. 
Under s. 23: “A Collector appointed or 
declared by the Court to be guardian of 
the person or property, or both, of a minor 
shall, in all matters connected with the 
gaardianship of his ward, be subject to 
the control of the Local Government or of 
such authority as that Government, by 
notification in the Official Gazette, appoints 
in this behalf.” Section 29, which limits 
the power of a guardian appointed or de- 
clared by the Court with regard to the 
mortgage or transfer by sale of immove- 
able property belonging to the minor, ex- 
pressly excludes tke Collector. 

Exhibit 43 is the consent of the Com- 
missioner of the Northern Division to the 
settlement proposed by the Colleetor act- 
ing as guardian of the mimor, It is dated 
November 28, 1910. In 1911, the minor's 
mother made an application to the District 
Judge a’ Ahmedabad to remove the Collect- 
or as guardian on accountof various allega- 
tions madeagainst him in the application. 


.In those proceedings the transa®tion that 


is now before us, was fully investigated. 
The Court decided that the transaction 
was a proper one, and considered that the 
allegations that the property had been sold 
at an undervalue had not been sustained. 
In fact, it appeared tothe Court that the 
sbargain made by the guardian was a good 
one. The Assistant Judge said: 

“It is thus quite clear that the Collector 
has not failed to perform the dubies of his 
trust in any «way, en the contrary that he 
has been acting to the best interests of the 
minor in settling, by pazting with half of 
the estate,-a large debt, which, had it not 


-peen for the Collector's intervention, would 
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have otherfise swept away the witole estate 
and left the minor penniless, and I must 
observe that this application appears to me: 
most ill-advised.” 

An appeal froh dhat decision jo the 
High Court was dismissed. The minor 
having come of age wishes now to set aside 
the transaction. Many of theissues which 
wereraised by the Subordinate Judge were 
irrelevant. We have nothing to’ do with 
the coripromise of the decree for less than 
the amount. We are only concerned with 
the particular sake effected by the guardian 
and a confusiofi has arisen owing to the 
failure to distinguish the position of the 
Collector as an officer entrusted with the 
execution proceedings under s. 68 of the 
Code, from his position as the person who 
had been appointed guardian of the minor's 
property in hiscapacity as Talukdari Settle- 
ment Officer. 

It is suggested now that the property 
was sold in execution bythe Collector. That 
was not the case set out in the plaint. 
As I have already pointed out, the plaintiff 
complained of the action of his guardian in 
selling the property. Considering that the 
Collector as guardian. had obtained the 
sanction of the Commissioner, his superior 
officer, to the sale, and considering that 
when his action was challenged in the High e 
Court, an application to remove him was 
dismissed and the sale was confirmed by 
the Court, it is quite impossible now’ 
for the eplainti#, when he has attained 
his majority, to attempt to set-aside the 
transaction. 

Again, it has been argued :that we are 
concerned with the compromise, and that, 
as there was no sanction of the Court to 
obtain a compromise, the compromise is 
void. Thesale was not really so connected 
with the compromise,that if the compro- 
mise is set aside, the sale falls with it. 
It may be that the plaintiff having set - 
aside the compromise would still not be 
able to set aside the sale. That would be 
aaite a distinct matter and subject to other 
rules, 

We think that the judgment of the Court 
below was right, and the appeal must be 
dismissed with costs to the purchaser. 

Z, E. * Appeal dismissed. 
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‘MADRAS HIGH COURT. 

Oivit Revision Petrrions Nos, 23 ann 24 

' or 1924. 
“October 27, 1925. 
Presewt:—My. Justice Viswanatha Sastri. 
T. R. KALIAPERUMAL NAIDU— 
DEFENDANT—PETITIONER 
VETSUS A 
PONNUSWAMI CHETTIAR—PLAINTIFE— 
RESPONDENT. * | 

Provincial Small Cause Courts Act (L¥ Of d887) s. 16, 

voviso-—-Ex parte decree, application tu set aside— 
Security, tender of—Order to depasit decretal amount, 
without considering sufficiency of segurity, legality of. 

On an application to set aside a small cause decree, 
when security is tendered along with the application, 
the Court has to decide upon the sufliciency of the 
security tendered, before it-insists upon a deposit of 
the decretal amount, especially when the decree-holder 
dces not object to the security. 


Petitions, under s. 25 of Act IX of 1887, 
praying the High Court to revise an orderof 
the Courtof Small Causesat Kumbakonam, 
dated the 17th October 1923, confirming an 
order, dated the 8th October, 1923 and order 
dated the 5th November 1923, in I. A. No. 
1217 of 1923,,in S. O.S. No, 2496 of 1922, 

Mr. Watrap Subrahmaniya Iyer, for the 
Petitioner. 

Mr. R. Kuppusami Iyer, for the Respond- 
ent. 

* JUDGMENT.—These petitions are by 
“the defendant against whom an ex parte 
decree was passed by the Small Cause Jud ge 
qf Kumbakonam in 8. ©. S. No. 2496 of 
1922. He applied to set aside the ex parte 
decree and, along with thig application, he 


tendered security for the amount due under ` 


the decree as required by the proviso to 
8. 17 of the Provincial Small Cause Courts 
Act. The Small Cause Judge without 
` considering whether the security tendered 
“was sufficient or not, and without rejecting 
the security tendered, passed an order to 
the effect that the amount should be paid 
into Court. This was not done, and the 
petition toset aside the decree was dis- 
missed. Civil Revision Petition No. 23 
of 1924 is agaimst the order insisting on 
the payment of money into Court, and 
©. R. P. No, 24 of 1924 is against the 
order refusing to set aside the ex parte 
decree, The question to be considered 
in J. R. P. No. 23 of 1924 is, whether 
the Court was justified in insisting upon 
the amount being paid when, as a 
matter of fact, the petitioner had given 
| security for the amount decreed along with 
-his petition, and when the Court had not 
passed any order rejecting the security 
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tendered. The proviso to s. 17 states that : 
“an applicant for an order to set aside a 
decree passed ex parte...shall, at the time of 
presenting his application either deposit in 
the Court the amount due from him under 
the decree or...give security tothe satisfac- 
tion of the Court for the performance of 
the decree...as the Court may direct”. 

The Vakil for the petitioner relies upon 
the decision in Jagan Nath v. Chet Ram (1) 
which has been referred to and followed by 
a Full Bench of this Court in Assan Moham- 
ed Sahib v, Rahiman Sahib (2). In that case 
it was held that the deposit ofthe decretal 
amount or the furnishing of security was 
a condition precedent to the entertaining 
of the application to set aside the ex parte 
decree, and there are observations at page 
471* to. indicate that, when security is 
tendered along with the application, the 
Court has to decide upon the sufficiency of 
the security tendered. The Full Bench 
case in Assan Mohamed Sahib v, Rahiman 
Sahib (2) also lays down that the giving 
of security or the deposit of money is 
mandatory, and it appears also to decide 
that this may be done before’ the 30 days’ 
period has expired. Any how the question 
in the present case is whether the Court was 
justified in insisting upon the deposit being 
made, without considering the sufficiency 
of the security tendered. The affidavit and 
the draft security bond show that property 
worth Rs. 7,000 was tendered as security 
and the only encumbrance on the property 
was for an amount of Rs, 3,800. The decree- 
holder does not Sppear to have objected to 
the security, andthe record shows that the 
Judge on his own initiative insisted upon 
deposit being made. Noreason has been 
shown to mefor the Court persisting on 
tlte depositof the amount, even after the 
judgment-debtor said he was notin a posi- 
tion to deposit the money. In any event, 
proper discretion was not exercised bythe 
Small Cause Judge, and the order insisting 
upon the money being deposited without 
going into the question whether the se- 
curity was sufficientor not, cannot be up- 


held. I, therefore, set aside the orders sought ° 


to be revised. The petition to set aside 
the ex parte decree will be re-heard by the 
Small Cate Judge. It will be open to him 
to consider the question® wh&ther the 8e- 

(1) 28 A. 414; 3 A. L. J. 318; A. W. Ne (1906) 93, 

(2) 55 Ind. Cas. 977; 43, M6579; 11 L, W. 543; 38 M. 
L. J. 539; 28 M. L.. 17 (1890) M. W, N. 375; 97 M. 
L. T. 373. 
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curity "tendered was sufficient and, in ease. 


it is not sufficient, to require the party 
either to give further sééutity or to deposit 
the amount into Court. Inthis Court the 
petitioner in C. R. P. No. No. 24 will have 
his costs, The costs in the lower Court will 
abide and follow the result. In ©. R. P. 
No. 23 of 1924 each party will bear his own 
costs. 
Orders set aside. 


PRIVY COUNCIL. 

APPEAL FROM THE Bompay Hres Court. 
April 29, 1926. 
Present:—Lord Blanesburgh, Lord 
Darling, Sir John Edge, Mr. Ameer 
Ali and Lord Salvesen. 

BAL NAGUBAI MANGLORKAR— 





APPELLANT 
Versus 
BAI MONGHIBAL anp otners— 
RESPONDENTS. 
Hindu Law—Concubine—Maintenance, when can be 


claimed. 

Under the Hindu Law, the right of a congubine to 
claim maintenance against the estate of her deceased 
paramour is limited to these women who amongst 
Hindus are properly called ‘avaruddha stri a word 
ordinarily and accurately rendered by ‘concubine’ in 
English. Provided the concubinage is permanent, 
until the death of the paramour, and sexual fidelity to 
him be preserved, the right to maintenance is es- 
tablished, although the concubine be not kept in the 
family house of the deceased. This incident of re- 
sidence in the family house was not the essential 
reason for the ght to have maintenance from the 
goods of the deceased paramour, but rather a means 
2 ESNEA the qualified chastity of the mistress. |p. 

co 

Pgivy Council Appeal ffom the Bombay 
High Court (Sir Lallubhai Shah, Kt. , Acting 
Chief Justice, and Mr. Justice Crump) i in 
Original Civil Jurisdiction Appeal No. 152 
of 1921 dated the llth August 1922 and 
printed as 69 Ind. Cas. 291, 

Mr. E. B. Raikes, for the Appellant. 

Messrs, L. De Gruyther, G. Lowndes and 
J.M. Parekh, for the Respondent. 


JUDGMENT. 

Lord Darling.—This is an appeal in 

forma pauperis by special leave from a 

+ decres of the High Court, datedethe 11th 
August, 1922*, which reversed a decree of 
that Court in ite Original J pera dated 
the 25th November 1921. 

The questjen in the appeal is * whether 
the appellapt is entitled to maintenance 
from the estate of one Wasan Madhavji 
Thaker, deceased. 

The ‘appellang i is a, masha of the Gurav 

See 69 Ind, Cas. 9L—(Ha} TT 
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caste of ‘Hindus, and at the age of twelve 
years was given into the keeping of a 
Shethia, or rich Hindu; named Gopal'Mulji 
and lived with chim for twelve years and 
bore him two children, and during that 
time made the acquaintance of the deceas- 
ed, who was a friend of his and used to 
accompany him occasionally yhen he visit- 
ed her. . 

The deceased was a very seuleny Hindu 
Of the Lohana caste, who was married but 
was on bad terms with his wife (with whom 
he did not cohabit) and her two sons, whom | 
by his Will he afterwards practically dis- 
inherited. He was from Guzérath and lived 
in Bombay, and was, therefore, governed 
by the Mayukha. 

The appellant, when of the age of about 
twenty-six, had to leave Gopal Mulji because 
of ill-treatment by him. 

The deceased then took her under his 
protection and she lived with him on terms 
of affection on either side for at least five 
years before hisdeath, bore him a daughter, 
was faithful to him during ‘his life, and 
has been faithful to his memory since his 
death. Such was the esteem of the deceased 
for the appellant that he would have mar- 
ried herhad not their difference of casta 
made it impossible, A 

After his death, she applied to his exe- 
cutors for maintenance and to his widow 
and issue to admit her claim thereto and 
on theig failurą to comply with her request 
she instituted the present suit, claiming 
maintenance as a Hindu ċoncubine of'the 
deceased in his sole keeping till his death. 
The respondents put in written statements 
in which they alleged that the appellant 
was a prostitute and was not faithful to the 
deceased during his life and had not led a 
chaste life since his death, but they did 
not deny that the facts alleged by her, 
if proved, would entitle her to maintenance. 

The following are the issues raised—by 
Counsel for the respondents—with the ina- 
ingsof each Court thereon?— 

(D) Whether the plaintiff (appellant) was 
in the sole keeping of the deceased before 
his death. 

Both Courts. Yes. 

(2) Whether the deceased paid to the 
plaintiff a fixed monthly allowance of Rs. 400 
per month prior to his death. 

First Cort: Payments made averaging 
Rs. 400 per month, 

Second Court: Payments were made; 
exact amount not material, 
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(3) Whether the plaintiff has continued to | 

e chaste after the. death of the deceased, 

Both Courts. Yes. 6 

(4) Whether the plaintiff is entitled to 
any and what maintenance. 

First Court. Yes; reference as to amount, 

Second Oourt. No. 

At the trial it was proved that the de- 
ceased for the last five or six yearg of his 
life, if not for longer, had left) his family 
house in the occupation of his wife and 
her children and was residing almost, if 
not entirely, with the appellant in a house 
rented in her name, that he had engaged 
a governess to teach her and her daughter, 
that he kept a motorcar for his and her 
use, and that he took-her up country with 
him and told his friends to call on him 
at the house where she lived, that his sons 
visited him there, and that he was nursed 
there during his last illness and only re- 
moved shortly before his death. 

The Trial Judgein his judgment defined 
the legal position to be that, where a Hindu 
woman has been kept by a Hindu till his 
death as his permanent concubine—as he 
found wasthe factin regard to the appel- 
lant—his estate is liable for her main- 


“tenance in the hands of those who take it 


even though the. connection with her wasan 
adulterous one, but that her right to main- 
éanance is conditional upon her chastity. 
He stated that the appellant gave her 
evidence ina very straightforward manner 
ard that he believed her, that he thought 


all the evidence given on her behalf truth- - 


ful, and he disbelieved the evidence on the 


other side, 


He held that it was established that Va- 
sanji did not care for his family, nor they 
for him, and that he looked to the appel- 
lant as the person who was a member of 
his family and looked to her for nursing. 
He passed a decree in appellant's favour for 
maintenance and directed a reference to 
ascertain its @mount. A 

The respondents Nos 3, 4 and 5.appealed, 
but did not in their grounds of appeal sug- 
gest that, if the Trial Judge's findings of 
fact were correct, the appellant was not en- 
titled to maintenance. f 


wgAt the hearing of the appeal, the Appel- 


late Court adopted a new contention 
put forward on behalf of the respond- 
ents Nos. 8—5 by a Counsel who had 
not appeared for them at the trial. 
That contention was that the Hindu con- 
cubine of a Hindu, though faithful to him 
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till his death, was not entitled to mainte- 
nance from his estate unless she was 
avaruddha, The Appellate Court held that 
this term is in law applicable only to a 
women openly kept by a Hindu in his own 
family and as a member of his family, 
They found on the evidence that the plaint- 
iff was in the exclusive keeping of the 
deceased during the last four or five years 
immediately before his death in the sense 
that she consorted with him alone during 
that time, butthat the deceased did not 
make the plaintiff's house his residence, 
that the connection between the deceased 
and the plaintiff was not perfectly open and 
recognised, and was. nothing more than 
that which a man might have with a woman 
who was his kept mistress living outside 
his house and unknown to his family. They 
also found that the plaintiff was not openly 
kept by the deceased “in his own family 
and as a member of the family,” that she 
was not his “dependent” and was not known 
as such to all concerned; and that she had 
not accepted practically the obligation of 
a family life, but was merely a kept mis- 
tress of the deceaséd. The learned Judges 
stated that the question whether a mistress 
of a Hindu inthe position of the plaintiff 
was entitled to maintenance had not been 
previously:decided by the High Court. They 
held that only a woman who was in'the 
position ofan avaruddha str to the deceas- 
ed was entitled to any maintenance against 
his estate in the hands of his heirs, that 
the expression &varuddha stri meant at the 
present time a woman who openly lived as 
a wife, though not legally married, and as 
a member of'the family in the hotfse of the 
man, and was.recognised by all concerned 
as his permanent concubine. 

Having come to this conclusion, they 
scrutinised the evidence (which was given 
when nosuch questions had been raised) 
to find out whether the appellant had been 
so kept. Aa to the effect of this evidence 
Shah, A. O. J., differed in certain points 
from the Trial Judge; but Crump, J., ac- 
cepted fiis findings, yet found that even on” 
them, the appellant was not entitled to 
maintenance. The High Court on appeal 
accordifgty dismissed her suit, i 

From their decree dated thè llth August, 
1922, the appellant, after obtaining a cer- 
tificate under ss, 40% and 110 of the C.P. 


C., obtained of the 28th November, 1922, ° 


special leave to appeal in” forma pauperis, 
and she submits that her appeal should 


ve 


w 
7 


eae 
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Judge restored. 

The question now to be decided upon 
this evidence is whether the appellant is 
entitled to maintenance out of the estate 
of the deceased, and this, as appears from 
the judgments delivered in the Court of 
Appeal, depends upon whether, upon the 
facts proved, she was in a strict sense, ac- 
cording to the Hindu Law, as prevailing in 
Bombay, the “permanent concubine” of 
deceased, This word concubine has long 
had a definite meaning, whether expressed 
in the language of India or Europe. The 
persons denoted by it had, and have still 
where it remains applicable, a recognised 
status below that of wife and above 
that of a harlot. In the Glossary of Ducange, 
under the title Concubina, we read that 
Pellex honestior est quam Amica, ut quae 
accidat proprius ad uxoris naturam; and 
this, it would seem, is because uxor nomen 
est dignitatis non voluptatis. Almost a wife 
according to: ancient authorities, the dis- 
tinction of the concubine from harlots was 
due toa modified chastity, in that she was 
affected to one man only, although in an 
irregular union merely. So Bracton is 
quoted by Ducange as writing, adem etiam 
concubina legitima dicitur ad discrimen ejus 
que quaestum facit. Harlots solicited to 
immorality; concubines were reserved by 
one man. . . 

The law, which must decide this case, 
orginated in the sayings of almost immemo- 
rial sages, but has long “been condensed 
into such treatises as the Mitakshara and 
the Mayuka. The relevant passages from 
the Mitékshara are, in the judgment of the 
Oourt of Appeal, thus quoted from Stokes’ 
Hindu Law:— Cn ee 

“Heirless property goes to the King, de- 
ducting, however, a subsistence for the 
females as well as the funeral charges...... 
... the expression ‘deducting, however, a 
subsistence for the females and as well as 
the funeral charges’ is explained as exclud- 
ing or setting apart a sufficiency for the 
“food and raiment of the woman, and as 
much as may be requisite forthe funeral 
repasts and otherobsequies in honour of 
the late owner, the residue goes® to the 
King......... ae ee | 

“This rel@testo women kept im concubin- 
age, for the term employed is ‘females’ 
(yoshid). The text of ‘Narada’ likewise 
relates to concubines; since the word there 
used is ‘woman’ (stri)... But a King who 

. @ 
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is attentive to the obligations of duty should 
give a maintenance to the women of ‘such 
persons”. The words used for “women kept 
in concubinage” and “concubines” in the 
original are “avaruddha’stri,” ‘Vijanes- 
wara” there clearly explains the meaning 
of the word “siri” in ‘“Narada’s” text, and 
the word “yoshid” used in Katyayana’s 
text ag including “avaruddha stri”, Ths 
tèxt of “Narada” in para. 7-of- the same 
section of the ‘“Mitakshara” runs as follows:— 
“ Thus Narade has stated the succession of 
brothers, though a wife be living; and has 
directed the assignment of a maintenance 
only to widows. Among brothers, if any 
one die without issue, or enter a religious . 
order, let the rest of the brethren divide his . 
wealth, except the wife’s separate property. 
Let them allow a maintenance to his women 
for life, provided these preserve unsullied 
the bed of their lord.” 

_ “The women or female slaves, being 
unequal (in number, to the shares), must 
not be divided by the value, Hut should be 
employed in labour (for the co-heirs) alterna- 
tely. But women (adulteresses or others) 
kept in concubinage by the father must 
not beshared by the sons, though equal in, 
number; for the text of Gautama forbids 
it.” . 

The Appeal Court decided,’ and their 
Lordships agree with them, that the right 
to maintenance,such as is here claimed, is 
limited to those women who amongst Hindus 
are properly called avaruddha; a word 
ordinarily and accurately rendered by “ con- 
cubine” in English. Avaruddha has been 
defined by various writers, and the Appeal 
Court approved of this definition, taken 
from page 406 of Gharpure's Translation of 
the Vyavahara Adhyaya of the Mitakshara, 
“avaruddha siri means women who are the 
protected slaves of another,” and Shah, A. 
C. J., quotes with approval these words from 
the commentary on the word avaruddha, 
“These very women are prohibited by the 
master from intercourse with other men 


with an injunction to stay at home with 


the object of avoiding any lapse of service, 
these are known as avaruddha or protect- 
ed slaves.” . j ' 

As Shah, A. C. J., points out in his judg- 
ment, the Mayuka is on this point in agree- 
ment with the Mitakshara; and he quotes 
from Mandlik’s Hindu Law, page 70, this 
passage :— | 

“ Striyah are female slaves. When uneven 
in number, they are to be made to work 


[964 O. 4928] 


by turns as may be found workable; when 
éven.in number, they are to be divided. 
The kept mistresses of the, father, however, 
though: even in numbtr, should not be 


< divided, as directed by the following text 


of Gautama:—‘There is no division of 
women appointed by the father for enjoy- 
ment.” e 

These latter words are evidently,a recogni- 
tion of the manifest impropriety‘of allotting 
to sons the concubines of their father— 
women who might very well he mothers of 
the half brothers of these same sons, 


In the judgment of the Appeal Court, it 
is essential that to be avaruddha stri, or 
concubine, entitled to maintenance, the 
woman must be,in the words of Shah, A. 
C. J., “a continuously kept concubine, a 
woman in open residence and avowed con- 
nection wifh the man,” That originally 
such women were slaves, and necessarily 
resident in the house as members of the 


family, is certain. But slavery no longer. 


exists in India, so it.is now contended 
that the avaruddha stri, though free women, 
must yet be subject to such restraint as 


is involved in living asa member of the’ 


family ; which in this case would mean 
living in the same house with the wife and 
children of the deceased man. 
necessary to hold here that avaruddha does 
how, as Mr, Raikes suggested, mean no 
more than kept and reserved for the sexual 
enjoyment of one man, to whom the mistress 


remains faithful; for all the facts of this. 


case, even as accepted’ by the Couri of 
Appeal, go far beyond any such mere reserv- 
ation. In the Court of Appeal, Shah A. C. 
J., used these words:— . ° > 


“Taking a broad view of the case,...I am 
satisfied that the plaintiff was in the exclu- 
sive keeping of the deceased Vasanji during 
the last four or five years prior to his death, in 
the sense thatsheconsorted with him alone 
during that tème. But that connection is 
not, in ray opinion, sufficient to bring the 
case within the scope of the rule which en- 


. titles a continuously kept concubine to main- 


tenance. I may mention that -the English 
expression ‘ continuously kept concubine’ is 
the nearest approach to the meaning of 
‘avaruddha stri’ It connotes an open 
residence and avowed connection with the 
man, both of which I think can be fairly 
said to be absent in the present case. I do 
not desire to lay down any hard and fast 
rule as to what mode of life and character of 


Bat NAGUBAT MANGLORKAR ¥, BAT MANGHIBAY, 
s 


It is un- 


23 


the connection between the kept woman 
and her paramour would be sufficient to 
constitute her an “avaruddha siri'; that must 
depend upon the facts and circumstances óf 
each caseand must be decided as a question 
of fact on the evidence.” * : 

Crump, J.’s judgment is to the like effect. 
Both Judges lay much stress on the fact 
that the appellant was not kept in the house 
of the deceased's family, but in a separate 
house, a3 was the fact. 

Kanga, J., the Trial Judge, however, thus 
deals with that matter and the events of 
deceased's last illness:— ` 

“The natural inference from this is that 
the deceased did not care for the members 
of his family, and the members of his family 
did not care for him, and the deceased 
looked to the plaintiff asthe person who was’ 
a member of his family, and looked to her 
for nursing him.” 


Their Lordships agree with the Trial 
Judge in this view of the matter. And so 
the real’ question would appear to be whe- 
ther to be of the family, the concubine, 
otherwise entitled to maintenance, must 
reside in the same house with the deceased, 
together with his wife and the regular 
members of his family. Their Lordships 
are of opinion that such common residence 
is now unnecessary, .whatever may have 
been the case when the concubine was a 
slave of the household. The” emancipation 
may have been gradual, as several decided 
cases. would igdicate, but the case of 
Ningareddi v. Lakshmaia (1), a case in the 
Appellate Court, reported in 26 I. L.R., 
Bombay, page 163, and decided,in 1401, 
appears sufficient to establish the present 
position. As the head-note expresses it:— 

“UnderHindu Law, a concubine gets no 
right of maintenance against her paramour, 
unless, having been kept continuously till 
his death, it can be said that the connection 
had become permanent.” 

The facts of that case, so. far as they are 
relevant to this gne, were that one Govind- 
raddi hada wife Venkawa, who, owing ia 
ill-health, left him about the year 1877 and 
went to reside with her parents. Govind- 
raddi thep took Lakshmawa to his house and 
she lived with him as, hisymistress. In 
1890, Venkawa, having regained her health, 
rejoined Ber husband; but Govindraddi 
continued to vésit hid mistress Lakshmawa 


‘till his death in 1897. The Court decreed 


< (1) 26-B, 163; 3 Bom. L. R. 647 
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maintenance to Lakshmawa, the concubine. 
In this case the man and the woman were 
Hindus and the paramour was governed 
by the law of the Mayuka, and in their 
Lordships’ opinion the decision above men- 
tioned is sufficient authority for holding 
that, providing the concubinage be per- 
manent, until the death of the paramour, 
and sexual fidelity to him be preserved, the 
right to maintenance is established; although 
the concubine be not keptin the family 
house of the deceased. This incident of 
residence in the family house was not the 
essential reason for the right to have 
maintenance from the goods of the deceased 
paramour, but rather a means of ensuring 
the qualified chastity ofthe mistress. 

As the claim of the appellant here had 
been before the Trial Judge resisted main- 
ly on the. ground that she ‘had not rémained 
chaste and faithful to the deceased, and not 
definitely on the ground that she was never 
in the position of avaruddha stri (permanent 
concubine) towards him, their Lordships 
are of opinion that the view most favourable 
to her should be taken in considering the 
evidence going to prove her exact position 
or status resulting from her conrection 
with the deceased. For—had she been duly 
warned~the appellant might well have 


‘brought more evidence to fortify that con- 


tention and going to prove her precise 
situation. To,their Lordships,. however, it 
appears that the facts proved or admitted, 
are certainly strong enough to bring this 
case withing the rule entitling the appel- 
lant to maintenance out of the property of 
the deceased, since the findings in her 
favour gô beyond those held sufficient, in 
the case of Ningareddi v. Lakshmawa (1), 
by the Court of Appeal in Bombay—e 
decision whose authority has “not been 
questioned. ° 

Their Lordships will humbly advise His 
Majesty that thedecree of the High Court 
dated the llth August, 1922, should be set 
aside, except as to the costs of Bai Manghi- 
bai, Charandas Vasonji Thakkar, Ranchhod- 
tas Vasonji Thakkar (minors)an@ Pragji 
Dayal Hariani (the order as to which is to 
stand), and that the decree of the High 
Court in its Original Civil Jurisdictien dated 
the 25th Novesfibery 1921, should be restored. 
The appellaat must have her cqsts of the 
appeal to the High Cpugt, and such costs 
of this appeal as she may b8 entitled to as 
an appellant in*forma pauperis, and the 
respondents Nos, 1, 4, 5 and 6 will also 
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have their costs of this appeal, all such 
costs to be paid out of the estate. ak n 
Z. K, Appeal allowed. 
Solicitors for the Appellant :—Messrs. 
Lattey and Hart. , : 
Solicitors for the Responderts:—Mesars. 
T. L, Wilson & Co. 


ALLAHABAD HIGH COURT. 
Szoonp Civit Appran No. 1544 or 1923. 
March 11, 1926. 

Present:—-Mr. Justice Mukerji. 

RAM CHAND—PtatntirF—APPELLANT 
versus 
SHIAMA AND oTavrs—DEFENDANTS— 
RESPONDENTS, 

Agra Tenancy Act (II of 1901), s. 9—Ejeciment 
suit—Tenant pleading ownership—Court deciding to 
determine question—Same question already decided 
by Record Officer, effect of —Res judicata. 

If in an ejectment suit, the tenant pleads that he 
is not a tenant but siv-holder and the Court wishes to 
decide the question itself under s. 199 (1) (b) of the 
Agra Tenancy Act, a previous decision by a Record 
Officer given between the same parties on the same 
question would not operate as res judicata to pre- 
cude pe Court from determining the question. [p. 25,, 
col. 2. . 


Second appeal from a decree of the Dis- ° 
To Judge, Agra, dated the 16th August, 


Mr. N. P. Asthana, for the Appellant. 

Mr. Drga Prasad, for the Respondents. 

JUDGMENT:.—This appeal raises -a 
question oflaw, viz., whether a decision of 
a ‘Record Officer given between two contend- 
ing parties, each claiming to be a sir-holder 
of the same land, is binding upon them 
when the same question is raised in an 
ejectment suit. 

The facts of the case are all admitted and 
are briefly. these. ‘The appellant, who was. 
the plaintiffin the Court of first instance, is 
recorded as the sir-holder of the lands in 
suit, His father, Khubi Ram, is reeorded as 
the plaintiff's tenant of the sir lands fora 
period of 33 years. The defendants, who 
are the respondents in this appeal, are re- 
corded as dar-shikmi or sub-tenants holding 
under Khubi Ram for a period of 24 years. 
The rent payable by Khubi Ram is record- 
ed as Rs, 22 and the rent payable by the 
defendants .is recorded as Rs. 12. The 
plaintiff sued for the ejectment of the de- 
fendants, viz., his own father and the re- 
spondents, Shiama and Oharan Singh, on the 
allegation that the plaintiff did not like to 


1961. Q. 1926) 
have the defendants as his tenants any 


“ longer and wanted their ejectment. Khubi 


Ram did not enter appearance. Shiama 
and Charan’ Singh eontended that they 
held the lands.as their khudkasht for more 
than 12 years and that they were not liable 
to be ejected. 

The suit succeded in the Court of the 
Assistant Collector who gave’ his decision 
on the 30th of March 1922. Tô d&ys puior 
to this date, a decision had been given by 
an Assistant Record Officer and the ques- 
tion is what is the effect of that judg- 
ment. pe 

It appears that before the Assistant Re- 
cord Officer the respondents Shiama and 


` Oharan Singh made an application for the 


correction of the entry in the khatauni. 

They stated that they held the lands as 
their khudkasht but they were recorded as 
sub-tenants of the tenant Khubi Ram who 
himself is recorded; as a tenant of his son, 
Ram Chand, the plaintiff in this case. 

The learned Record Officer was of opinion 
that Shiama and Charan Singh had already 
held more than their fair share of sir lands 
and they are not to have more. He accord- 
ingly directed that the applicants’ names 
should be recorded as sub-tenants of Ram 
Chand. 

It is contended on behalf of Ram Chand 
in this Oourt that the decision of the Assist- 
ant Oollector is binding on the Revenue 
Court, and, therefore, on ethe Court which 
decided the ejectment suit and also on the 
Courts which would hear the appeal in 
the ejectment suit. ; 

In my opinion this contention is not 
sound. Unders. 57 ofthe N. W. P. and 
Oudh Land Revenue Act, a decision given 
under Ch. IV would be binding on all 
Revenue Courts except where a decision is 
given under the provisions of sub-s, 3, s. 40 
of the same Act. When a question of title 
is raised ina suit for ejectment, s. 199 of 
the N. W. P. Tenancy Act comes into play 


and the Revenue Court is required either. 


to decide the question of title itself or to 


_ refer the defendant to the Civil Court for 


the decision of the question. Itis further 
laid down that where the Revenue Court 
takes upon itself to decide the question of 
title, it should proceed in accordance with 
the method given in the. P. C. notwith- 
standing anything contained ins. 193 of 
the Act. This means that when the Re- 
venne Court decides to try the question 
itself, it converts itself into a Civil Court 


oRAM OHAND Y. SHIAMA, 


25° 


and appeal is allowed from its decision to 
the Civil Court, The reason is clear, Or- 
dinarilya Revenue Court has no jurisdic- 
tion to decide a question of title between 
two persons, each of whom claims to be the 
proprietor of a certain land. The function 
of decision lies entirely with the Civil 
Court. But to avoid conflicts ef jurisdic- 
tion a special provision has been made 
authorising the Revenue Court in certain 
cases to decide a question of title. It is 
asked to decide the question then as if it 
were a Qivil Court. It is clear, therefore, 
that when the question of title to the sir 


-lands in the present case was raised, the 


Revenue Court, having decided to deter- 
mine the question itself, became to all in- 
tents and purposes a Ciyil Court. It fol- 
lows that the decision of the Record Officer 
on the question of title could not operate as 
res judicata on the question raised in the 
ejectment proceedings. 

The second ground why the judgment 
of the Record Officer should not operate as 
res judicata is this. The dispute relates in 
this particular case to certain lands and 
proprietary titlein them. The entry which 
would result from the decision would not 
bean entry within the meaning of cl. (e) of 
s. 32 of the Land Revenue Act. For, the 
particulars’ required by s. 55, are to be 
entered in register mentioned in cl. (e) of 
s. 32 and s. 55 indicates that the register 
contemplated is one of tenants alone and 
not of proprietors. By s.44 of the Land 
Revenue Act, the decisions in cases of dis- 
pute are not binding on the Civil Court 
unless they relate to a matter relating to 
cl. (e), 8. 32 of the Act. Sectién 57 says 
the same thing. The matter in dispute is 


“ereally beyond the scope of the annual regis- 


ter mentioned in cl. (e)of s. 32. If that be 
so, the decision'is not conclusive and may 
be re-litigated in a Civil Court. 

The appeal fails and is hereby dismissed 
with costs including Counsel’s fees in this 
Court on the higher scale. 


N. H. Appeal dismissed., 
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MADRAS HIGH COURT.. 
Civin Appgat No. 320 or 1923. 
November 6, 1925. 

Present:—J ustice Sir Kumaraswami Sastri, 
Kr., and Mr. Justice Venkatasubba Rao. 
KALKANTHARAM RUKMANI AMMAL 
— DEFENDANT No. 3—APPELLANT 
versus 
KA KI ANAKMA NAIDU AND orsErs— 
PrATINTIFE—DEFENDANTS Nos. 1, 2, 4,5 anD 6 


— RESPONDENTS. 

Evidence Act (I of 1872), s. 11,—Document, execu- 
tion of—Presumption as to date—Burden of proof— 
Hindu Law—Religious ceremonies—Knowledge of 
mantrams, whether necessary—Hstoppel—Mortgage, 
suit on—Mortgagee, right to dispute interest conveyed 
—Parties claiming, title paramount, addition of, whe- 
ther permissible. 

Jn cases where a document has been. executed and 
yegistered and the question arises as to its date, the 
presumption is that the document was executed on 
the date it bears; and the burden of proving that the 
document was executed ona date different from what 
it bears is on the person who sets up such a case. 
Jn such a case lapse of time strengthens the onus thus 
cast. [p. 26, col. 2.] i | 

Mina Kumari Bibi v. Bijoy Singh Dudhuria, 40 
Ind. Cas. 242; 44 C. 662 at p. 671; 1 P. L. W. 425; 5 
L. W. 711; 32 M. L. J. 425; 21 C. W, N. 585; 21 M. L. 
T. 344; 15 A. L. J. 382; 25 O. L. J. 508; 19 Bom. L. 
R. 424; (1917) M. W. N. 473; 44 I. A. 72 (P. C.), fol- 
lowed. ` 


A knowledge of the mantrams and understanding 
of the ceremonies are not essential for the purpose of 
giving validity to a religious act at the present day. 
All that has to be seen is whether the person per- 
formed his ceremonies repeating the mantras. Where 
the csremony is admittedly performed, the presump- 
tion is that it was performed in accordance with the 
Sastras. [p. 28, col. 1.) 


Ina suit ona mortgage, the moi€gagors are estop- 
ped from disputing that they have not got the interest 
which they said they had and which the mortgagees 
bargained for, But it is open to third parties to state 
and prove what that interest is and to say that the 
mortgagors had no interests or lesser interests than 


those prescribed for in the mortgage document. [tbid.], 


e 
Persons claiming g paramount adverse title ought 
not to be joined as parties toa mortgage suit. -[p. 28, 
col. 2.] set a 
Appeal against a decree of the District 
Court, Chingleput, in 0O. S. No. 15 of 1922. 


Messrs. K. S. Krishnaswami Iyengar and 
S:Rangachariar, for the Appellant. e 

Mr. C. V. Anantakrishna Iyer, for the 
Respondents. 


$ JUDGMENT. ; 
Kumaraswami Sastri, J.—, [hs 3rd 
defendant is the appellagt. One Venkatasub- 
bayya died on 6th April, 1904. He became a 
sanyasion 2nd Febuary, 1904, and itis alleg- 
.ed in the plaint that he left a Will, dated 2nd 


. 
e -_@ 
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February, 1904 making certain dispositions 
of his property. The plaintif claimed 
under a mortgage-deed dated 14th April, 
1910, executed by defendants Nos. 1 and 2: 
and the 3rd defendant's deceased husband. 
The lst defendant was the sister's son of 
the testator and he also married the pre- 
deceased son's daughter of the festator, 
The 2nd deféndant married the brother's 
dawghtet ef tNe testator. The 3rd defend- 
ants husband is dead. The main pleas of 
the defendants in their written statements 
to be considered at present are that Venkata- 
subbayya became a sanyast on 2nd Febru- 
ary, 1901, that the Will referred to in the 
plaint was executed after he: became a 
sanyasi, the exact date not being known, 
between the 9th and 12th of March and that: 
it was ante-dated to 2nd February. Other 
contentions were raised which it ig unneces- 
sary to consider for the purpose of this 
appeal. The Will was registered on 17th 
March, and so far as it appears from the 
evidence there was no dispute raised as 
regards this Will till we come to the pre~ 
sent suit. The plaintiff filed the suit on 4th 
April, 1922, so that we have to decide the 
qnestion as to the exact date of Ex. B, the 
Will, twenty years after its execution and 
registration. The District Judge was of 
opinion that, although Venkatasubbayya 
became a sanyasi, he was nota true sanyasi 
under the Hindu’ Law having renounced 
the world and gone through the necessary 
ceremonies and that he did not divest him- 
self of all the properties as required, but 
continued to deal with them and that his 
professed sanyasam would not prevent ‘his 
willing away the properties, even though 
the Will was executed after he became a 
sanyasi. In this view, he is of opinion whe- 
ther the Will was executed on the 2nd Febru- 
ary or subsequently, it will not make much 
difference, even though he was inclined to 
the view that the Will was executed subse- 
quent to his becoming a sanyesi. | 
The first question that arises in this case 
is what was the date of the Will, whether it 
was executed on the 2nd or whether it was 
executed subsequently and ante dated? In 
cases where a document has been executed 
and registered and the question arises 
as to lie date there can be little doubt 
that the presumption is that the docu- 
ment was executed on the date it bears. If 
any authority were needed for this pro- 
position, I may refer to the decision of their 
Lordships cf the Privy Council in Mina 
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Kumari Bibi v, Bijoy Singh Dudhuria (1). 
The-onus,. therefore, is on the 3rd defendant 
who is the contesting defendant to show 
that although the document was executed 
Bo long ago as 1904 and bears the date 2nd 
February it was executed subsequently. 
In all such cases lapse of time does streng- 
then the onus cast. Venkatasubbayya is 
dead. His widow is dead and, gp faras the 
evidence goes, we have to rely mainly ®n 
the evidence of P. W. No. 2 who was the 
only attesting witness to the Will who has 
been examined. D. W. No. 3 has, no doubt, 
been referred to by Mr. Krishnaswami 
Tyengar. Buthe is the agent of the 3rd 
defendant conducting the litigation on her 
behalf and it is not safe to rely upon his 
evidence specially when he does not say 
that he was present at the execution. So 
far as the evidence of P. W. No. 2 is con- 
cerned, he was called by the plaintiff for 
proving attestation to the mortgage sued 
on. In his cross-examination, Exs. 1 and IT, 


(letters) were given to him and from these: 


letters he says he infers that the Will was 
executed subsequent to these letters. Re- 
ference is made by Mr. Krishnaswami 
_ Aiyangar to Ex. VII as strongly probabilis- 
ing the non-existence of any Will on the 2nd 
February. In dealing with this question, 
there is one fact to be borne in mind, name- 
«ly, that the testator executed more than one 
Will and according to one witness he was a 
man with a passion for faking*and des- 
ttoying Wills. He wrote several Wills and 
changed his mind very often. Admittedly 
in this case, three Wills were brought into 
existence and there are two Wills which 
P. W. No. 2 says he attested. There is an- 
other Will, Ex. VIII, which nobody attested, 
but which seems to have been signed by 
the testator. So that in estimating the evi- 
dence of P. W. No. 2 who was examined on 
12th February, 1923 about 20 years after the 
date of the Will in question; one has to be 
careful in say®g whether his evidence, if 
aceepted, shows beyond doubt that the 
Will was ante-dated. Ido not think that I 
can on his evidence hold that the Will was 
ante-dated. Exhibits I and TI could not in 
terms be attributed to this Will. He admits 
that even as regards this Will he was not 
present when it was executed but that it 


(1) 40 Ind. Oas. 242; 44 ©. 662 at p. 671; LP. L. W. 
215; 5 L. W.711; 32M. L. J. 425: 21 C. W. N. 585; 
M. L. T. 314; 15 A. L. J. 382; 25 C. L. J. 508; 19 
Bom. L. R. 424; (1917) M. W. N. 478; 441. A. 72 
(P. O.). 
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was sent to him later on, space being left 
for his signature, so that itis not possible 
to say with certainty when the Will was exe- 
cuted. As regards, Kx. VII, the statement in 
itis that Venkatasubbayya was unable to 
execute a Will. So far as Ex, VII is con- 
cerned, it seems to me to be fairly clear that 
the recital therein that his last hours had 
come and that he was notable to leave a Wil] 
because the last hours had arrived is false. 
Exhibit VII is dated 6th February, 1904, 
He died on 6th April, 1904, two months after 
the date Ex. VII bears. If he was able to 
have a document like Ex. VII written, thera 
is no reason why he could not have left a 
Will in terms of Ex. B. The clauses in 
Ex. VII are peculiar. He refers to a con- 
templated charity and contemplated gifts, 


.allof which appear in Ex. B. He gives 


the property absolutely to his wife subject 
to the charity. It is doubtful whether even 
that charity, under the terms of Ex. VIL 
was to continue after her death, because he 
permits his wife to will away the properties 
as she pleased. As regards the rezitals in 
Es. VII, there is no evidence to show that he 
was on the point of death at the time of 
Ex. VII. It seems to me that Ex. VII was 
brought into existence for some ulterior 
purpose. What that purpose is, it is diff- 
cult, in the ‘absence of evidence, .to deter- 
mine. But the circumstances which the 
testator recites do not, in myeview, represent 
the true state of affairs. He was not dying 
and he was certainly on that date, if the 
evidence is tru@, capable of leavinga Will 
because on the 2nd of February he under- 
went aceremony, lasting about six hours 
of sanyasam. He was living in a*hut near 
the house being fed daily and no witness 
esays that he was on the point of death or 
was unalle to attend to his affairs, | am 
not, therefore, prepared to Hold that Ex, VII 
evidences the truth of the defendant’s case 
that no Will was executed before that date. 
I have gone through the evidence carefully 
I think itis difficult on that evidence io 
hold that the document, Ex. B, purporting 
to be @xecuted on the 2nd February, 190%, 
can be held to bea document which was exe- 
cuted in March and ante-dated for any ulte- 
rior perpfose. It is not clear to me why there 
should be such ante-dating*eIf the evidence 
that he aas performing yoga and was a 
religious man ig (rue, the probability is 
that before bb took sanyasam he would have 
left a Will disposing cf lfis properties rather 
than that he would not have disposed of - 
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his properties, while knowing that the obli- 
gation of a sanyasi was to divest himself of 
his property before he took sanyasam and 
thathe would have subsequently executed 
a Will and ante-dated it. There is no motive 
for ante-dating as the deceased thought that 
on the 6th february and the 17th March he 
could, thougha sanyasi, execute a document 
and register another. He could not have 
known that the law invalidated documents or 
acta relating to property by a Hindu sanyasi. 
There is nothing to show that on the 2nd 
February he was not in a position to make 
a Will in terms of Ex. B. Iam, therefore, 
of opinion that on the evidence it cannot 
be held that Ex. B was ante-dated. ` 

. I think it is unnecessary to consider the 
question whether Venkatasubbayya was a 
sanyasi in ‘the strict sense of the term under 
the Hindu Law having undergone all the 
ceremonies and consequently civilly dead 
and unable to dispose of the property. If 
knowledge of the mantrams and the under- 
standing of the ceremonies are essential, very 
few ceremonies now performed by Hindus 
could be upheld. I do not agree with the 
District Judge that knowledge of any man- 
tram is necessary, repetition being sufficient 
in these days. All you have to see is whether 
a parson ‘performs his ceremony repeating 
the mantras. Where a ceremony is ‘admit- 
tedly performed, the presum ption is that it 
was performed sin accordance with the 
Sastras. | , 

Then the next question is whether the 
decree as passed by the leamed Judge is 
correct, The plaintif admits and bases 
the title of the mortgagors on the Will, 
Ex, B. Tie mortgagors under Ex. B are 
three out of the eight persons who are 
entitled to the properties bequeathed. The 
decree as'it stands is a decree against the 
entire property frrespective of any shares 
of the mortgagors. I do not think that such 
a decree can be passed. The decreej ought 
to be limited to the interest of the mort- 
gagors in the property. under the Will, 
What that interest is, it is unnecessary to 
détermine in this case. It is clear that ina 
suit on a mortgage, the mortgagors are 
estopped from disputing that they have not 
got the interest which theysaid they had and 
which the mortg&gees bargained for, But 
it is open to thérd parties to state apd prove 
what that interest is. Jt js open to third 
parties to say that the mortgagors have no 
interests or lesser interests than those pre- 

-seribed for in the mortgage. The position 
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of the 3rd defendant in this case is peculiar, , 
She is a daughter of the testator and she is 
also the widow of gne of the executants of 
the mortgage. She could not as legal re- 
presentative of the mortgagor set up any 
title adverse to the title which the husband 
prescribed for. But in her own right as 
daughter, it is open to her to set upeany title 
which she may have, but that is not pos- 
sible in kemottgage suit where she is the 
legal representative of one of the mort- 
gagors. It has keen decided by their Lord- 
ships of the Privy Council that you ought 
not in a mortgage suit join parties claim- 
ing 4 paramount adverse title. Therefore, 
it is unnecessary to determine what her 
rights are as daughter of the testator. 
Though Mr. Krishnaswami Iyengar invites 
us to discuss this question in view of the 
fact that according to him one of .the lega- 
tees under the Will has forfeited his right 
but in view of the fact that this circum- 
stance is not admitted, we cannot go into 
the question. e 

The question as to 3rd defendant's rights 
as daughter need not be determined in thig 
case as her position is that of the legal re- 
presentative of a mortgagor and as legal 
representative she cannot be allowed in thts 
suit to contest the right of her husband who 
executed the mortgage. The decree will be 
only as regards the interests of the mort- 
gagors in the property mortgaged without 
determinittg whaf that interest is in these 
proceedings, The appeal is dismissed, i 

As the main contentions have not been 
substantiated, the appellant will pay the 
respondents’ costs. Time for redemption 
six months from this date. 

Venkatasubba Rao, J.—I entirely 
agree; and but for the fact thatI strongly 
feel that the defence put forward is unright- 
eous in the extreme, I should not take the 
trouble to deliver a separate judgment, 
The defence is strikingly ingenious and has 
the merits of being original.e The: suit is 
brought to enforce a mortgage executed by 
certain legatees under the Will of Venkata- 
subbayya who died in April, 1904. The 
mortgage was executed by defendants Nog, 1 
and 2 and the husband of the 3rd defendant. 
In 1910, the mortgage was effected and the 
present suit was brought in 1922, 

The principal contesting defendant is the 
3rd and her defence is that at the time 
of the making of the Will her father was 
a sanyasi. The Will bears the date 2nd 
February, 1904 and was registered on the 
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17th of’ March, 1904, the defdnce suggests 
that Venkatasubbayya became a sanyasi on 
the 2nd of February, and that the Will 
was-not executed on that day previous to 
his having’ become a sanyasi, but that, as 
a matter of fact, it was made sometime 
between the 9th and the 12 of March, and 
that it was ante-dated to make it appear 
that the testator executed it while still a 
house-holder. Itis then corftended that as 
a sanyasi, Venkatasubbayya woul be aivil- 
ly dead and that his Will would be invalid. 
If this contention succeeds, it would follow 
that the suit would fail, the mortgagee 
having acquired not right. ; 

The District Judge has dealt with two 
questions:— 

1. Was the Will ante-dated ? and 

2. Did Venkatasubbayya become a san- 
yasi in the strict sense of that term? 

He has devoted .a large portion of his 
judgment to a discussion of the second 
question and has come to the conclusion 
that the deceased did not become a san- 
yasi and.that he was not, therefore, incom- 
petent to make a Will. In regard to the 
other question, the learned Judge has not 
dealt with it quite as fully as he might 
have done, for, in his opinion, on his 
finding that the testator was not a sanyasi, 
it was not necessary to consider very fully 
the plea of the ante-dating of the Will. 
All the same, he has recorded a finding 
that the Will was ante-dated. 

In the view I take of the case, it is un- 

-necessary to decide whether the deceased 
did or did not become a sanyast. But I 
wish to make one observation. The District 
Judge is perfectly justified in demanding 
the strictest proof possible of the fact that 
the testator did become a sanyasi. The 
Will is challenged 18 years after itse 
execution. It was duly executed, attested 
and registered, It was acted on and the 
mortgagee, a stranger to the family, was led 
to believe that it was perfectly valid. At. 
this -distamce of time, the testator'’s 
daughter, the 3rd defendant, chooses to 
deny its validity, This is one aspect of the 
case. Then again, the suggestion made is 
that Venkatasubbayya became an “apath- 
sanyast.” This form of renunciation of 
the world is clearly not the approved form. 
Renunciation is considered meritorious, 
but a man renounces only what he may 
kesp and gives up what he may retain. 
In the case of an apath sanyasi, the man 
is face to face with death and. he makes a 
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virtue of necessity and gives up earthly 
things when he cannot help doing so. 
He expects that he is dying and goes 
through the form of renouncing the world. 
This is the sort of sanyasi which Ven- 
katasubbayya is supposed to have become. 
That ‘he did wear kashaya and change his 
name, there can be no doubt. But when 
the consequences of holding that the de- 
ceased became a sanyasi, are so grave, the 
District Judge, in the circumstances, is 
entitled to demand the most rigorous proof 
of the fact alleged. Whether the District 
Judge’s conclusion is right or wrong, I need 
not pause to consider, because I am per- 
fectly satisfied that the Will was not ante- 
dated and that his judgment must be 
supported on that ground. 

As I have said the District Judge's dis- 
cussion of the issue, was the Will ante- 
dated, has been somewhat serappy, but 
after hearing Mr. Krishnaswami Aiyangar 
for the appellant, I have come to thecon- 
clusion that he has hopelessly failed to 
make out a case. It is said first that Ex. 
VII which is dated 6th February, 1904, 
signed by the testator contains a statement 
that he had not till then made a Will. 
This does not prove in the least that the 
deceased did not in fact make a Will. To 
my mind, thisis a most suspicious docu- 
ment.. Exhibit VII far from showing that 
no Will was made, proves the exact contrary. 
My view of the situatiop is that the Will 
had previously been made, that the testator 
was prevailed upon to make a document on 
the footing that no Will was made and that 
to carry out the scheme, Ex. VII, was 
brought into existence. It will be seen 
that under this document, almest complete 
powers are given to the widow and in 
this respect it is in marked contrast to 
the Will, As my learned brother has shown 
there are other recitals “in Ex. VII which 
are clearly untrue, I am not disposed to 
place any value upon this. 

Then there is a most significant cir- 
cumstance which is ignored by the defence. 
As I have said Ex, VII was made on the 
6th February, 1904. On that date, Venkata- 
subbayya was not conscious of his dis- 
ability, he did not think that as a sanyasi 
he was incapable of dealing with his pro- 
perty. Exhibit VII was @atended aceording 
to the glefence to be operative. When, then, 
I ask, did the knowledge dawn upon Ven- 
katasubbayya that a sanyasi was civilly 
dead and, therefore, could not enter into any 
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secular transaction? It is not suggested 
that, he had legal advice or received the 
information from any friend or relaticn. 
This circumstance is almost fatal to- the 
defence and shows that the plea put for- 
ward is utterly false. 

Next, great reliance is placed by the 
defendant upon two letters, dated the 
9th and 12th of March respectively, 
Exs. I and If, P. W. No. 2 was cross-ex- 
amined in regard to them and his so-called 
admissions are relied on. The truth is, 
he went into the box to prove the mortgage 
and advantage was taken of that fact and 
these two letters written 19 years previous 
to his giving evidence were put into his 
hands and he was asked to explain cer- 
tain statements in them. He said that 
Ex. I refers toa Will which was not before 
the Court and that Ex. II refers to the 
Will in question. Exhibit IL shows that he 
signed the Will referred to in it as an 
attesting witness on or about the date of 
that letter, namely, 12th of March, 1904. 
The defence asks, does this not show that 
the Will relied on by the plaintiff was exe- 
cuted between the 9th and the 12th of 
March? The answer is clearly not. In Ex. 
I, certain corrections are suggested and it 
is said that they are embodied in the 
‘Will before us. But it is forgotten that the 
witness ishimself making inferences after 
the lapse of several years. The Will had 
‘been signed and attested by several before 
it was sent on tœ P. W. No. 2. Space was 
left for him to sign his name as a witness. 
In that space he signed his name. He was 
not present at the time of the” execution 
of the Will, nor was he present at the time 
of the execution of the other Will which 
is supposed to be referred to in Ex. I. 
P. W. No. 2 does not speak from direct 


knowledge. He merely infers that the Will ° 


before the Court is that referred to in Ex. 
II. Granting that Ex. II refers to it, there 
ignothing to show that the testator executed 
it between the 9th and the 12th of March. 
Finding that Exs. VII, Land IT would give 
her apparent support, the 3rd defendant 
has not scrupled to put forward a thoropgh- 
ly false and unjust plea. It is not pre- 
tended that if these three documents go 
out, there is anything like a case worth 
mentioning. It isremarkable that the’3rd 
defendant who ism elderly lady aged about 
54 and who mus? have knowledge of %ll the 
facts she alleges has nof ventyred to go 
into the witness-box,to support her case, 


. 


SATIS CHANDRA GIRI V. BENOY KRISHNA MUKHOPADHYA, 


[96 I 0. 1926] 


It is also noticeable that defendants Nos, 1 
and 2 have Rept out of the box although 
they are the relations of the testator and - 
the 3rd defendant and presumably ‘are 
aware of the true state of things. The 
theory of ante-dating has been resorted 
to by the 3rd defendant in ‘her desperate 
attempt to get rid of a just claim, 

In regard tothe form of the decree, I 
agree with what has fallen from ng. learn- 
ed brother. «2 do not think that the plaint- 
iff Shas asked for more than what we are 
going to give him by ourjudgment. The 
first two defendants have been impleaded 
because they are mortgagors and the 3rd 
defendant because she is the widow and 
heir of the deceased mortgagor Rangiah. 
The mortgage decree can affect only the 
interests of the mortgagors and in so far 
as the 3rd defendant represents Rangiah, 
she can have no answer. Any paramount 
right of the 3rd defendant, grafting she 
has one, is not affected by the mortgage 
decree. I, therefore, agree that the decree 
shall be modified in the way suggested by 
my learned brother. 

The appeal otherwise stands dismissed 
with costs. 


VN, Appeal dismissed, 
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The appointment of a Receiver is a discretionary 
matter. But the discretion must be exercised on 
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oo it will be interfered with in appeal. |p. 34, 
col. 2. 

Properties acquired by a mohazit from the income 
of debutter properties are impressed witha trust for 
the idol. [p. 35, col. 1.] 

Where a mohant abdicates that does not necessarily 
dispossess him from the ownership and enjoyment 
of his private properties. [p. 35, col. 2.] 

A strong and prima facie case must be made out 
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on the legal possibilities of the case "to justify the 


. appointment of a Receiver of the prifate properties 


. of the mokant. [p. 35, col. 1.) 


The vagueness of the charges brought against the 
person in possession is a ground for declining to 
appoinf a Receiver. [p. 32, poll: 

An application for the appointment of a Reciever 
should be promptly made. [p. 31, col. 1.4 , 
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NarainChandra Kar, Promotha Nath Baner- 
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Babu Asitaranjan Ghose, in No. 388, for the 
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Sen, Babus Ramani Mohan Chatterjee, 
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Pakrasi, Induprokas Chatterjee, Promotha 
Nath Lahiri, in No. 307 and Babus Ramani 


‘Mohan Chatterjee and Rebati Mohan Chat- 
_terjee, in No, 888, for the Respondents, 


. JUDGMENT. 
Greaves, J.—This is an appeal by the 
defendant, Satis Chandra Giri against two 


. orders dated respectively the 9th May 1925 


and the 7th July, 1925. By his first order 
which wss made on an application dated 
the lst November, 1924, the learned District 
Judge of Hooghly against whose order this 
appeal is presented directed that a Receiver 
should be appointed for the custody and 
administration of the properties of the 


- endowment to which the application related. 


By his order of the 7th July, 1925 the 
Reteiver who is now in possession was 
actually appointed. The application arises 
out of a suit commenced under the pro- 
visions of s. 92 of the ©. P.C. The suit 
was commenced on the 15th September, 
1922 and the application for the appoint- 
ment of a Receiver was made on the lst 
November, 1924 more than a year and a 
half after the institution of the suit. That, 
we think, iga matter that hasto be borne 
in mind in considering the appointment 
of a Receiver, for in a case ot this kind 
such an application should always be pro- 
mptly made. The suit relates to the 
Math or shrine which in para. (2) of 
the plaint is described as one of the 
famous places of worship of Hindus of all 
classes in Bengal and the „suit relates to 
a claim (interalia) to ascertain the pro- 
perties belonging to the Math for accounts 
and. for a declaration that the properties 
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appertaining to the Math, which are claimed 
by the defendant as his nij properties are 
properties of the Thakur. Turning to the 
plaint, the different charges and allegations 
which were preferred against the defend- 
ant’s management of the Math of which 
he has been the Jfohunt since the year 1893 
will be found. In para. (11) of the plaint 
there is an allegation that large sums of 
money belonging to the Thakur have been 
misappropriated by the defendant, Thero 
is a further allegation that the defendant 
is carrying on a money lending business 
in the names of his relatives and of his 
own and in Sch. (e) to the plaint are set 
out what purport to be the particulars 
of the misappropriations which are alleged 
in para. (11). The learned Counsel for the 
appellant has pointed out that the parti- 
culars which we find in Sch. (e) are ex- 
tremly vague, for instance.no particulars 
of the Railway shares which are alleged 
to have been misappropriated aro given, 
and neither the denominations of the mo- 
missory notes nor any particulars by which 
they can be identified are given, and the 
gold and silver articles, which are said to 
have been misappropriated, are not describ- 
ed and speaking generally with regard to 
Sch. (e) it seems to me very difficult jor 
the defendant to deal with each alleged 
case of misappropriation set out in para. 
(11) of the plaint. Then in para. (12) there 


are allegations that the defendant had 
acquired landed properties out of the 
income of the debutter properties. 


These are set, forth in Sechs. (IM and (G). 
Then comes a further allegation that the 
defendant has granted a mokarrari lease of 
a valuable piece of land to the, detriment 
of the Thakur. Paragraph 14 alleges that 
the defendant has not paid proper atten- 
tion toe the comforts and health of ihe 
guests, the pilgrims and the ascetics and 
that the pilgrims are notallowed to worship 
the Thakur without the permission of 
the defendant and are prevented from 
worshipping the Thakur freely. So far 
as this charge is concerned, it isin evi- 
dence that it is customary to make small 
charges to pilgrims who desire to worship 
the Thakur and the defendant claims as 
part ,og his case that he is entitled to do 
this, as this has been, dogg from time im- 
memorial and he relies on this as avidence 
of his Gontention that the shrine of the 
Thakur is eot®a®*public trust but is a 
private Math. In parg. (16) are set out 
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general allegations about the application 

_of the income for the benefit of the de- 
fendant himself. In para. (17) it isalleged 
that there are no regular accounts of the 
income and expenditure of the Math and 

“para. (18) contains charges very general 
in form with regard to the character of the 
defendant himself. We have referred to 
these paragraphs to show. that the real 
charges that are made against the defend- 
ant are in general terms. I do not wish to 
express any opinion for amoment as to 
whether the charges can be substantiated 
at the trial or not, but in an application 
for the appointment of a Receiver, one 
has got to see the nature of, the charges 
made and if one finds, as here, that they 
are somewhat vague in character, it isa 
ground for declining to interfere on an 
interlocutory application of this nature 
for the appointment of a Receiver. So much 
then for the plaint and the allegations 
that are made by the plaintiffs against the 
defendant. 

I next turn to the written statement of 
the defendant. In para. 10 the defendant 
sets out various suits that have been brought 
against him from the year 1893 onwards 
seeking to dispossess him from the endow- 
ment and in that paragraph it is pointed 
out how these prior suits have been dis- 
missed. Paragraph (15) contains a denial 
of the allegations made in the plaint that 
the defendant by virtue of the sect to 
which he belofgs is not entitled to possess 

<: orenjoy properties for himself. Then comes 
para. (17) (a) which is impqrtant from the 
defendant's point of view. We have already 
referred to it and to the statement therein 
contained, that the defendant challenges 
the public nature of the Tarakeswar Math. 
That, of course, isa question upon which, 
we can express no opinion here but it is 
.a question that has got to be taken into 
account in determining whether a Receiver 
should be appointed. Paragraph (18) again 
deals with the question of the nature of 
the endowment as to whether it is a public 
endowment or not and further deals with 
the allegation with regard to the entertain- 
ment of pilgrims and such like. Paragraph 
19 alleges that it has been customary to 
- exact from worshippers a charge, gf one 
pice at the doqeof the temple and one pice 
within the temple for worshipping the 
Thakur and this is relied on I have 
atated as showing that it isenot a publie 
trust. Paragraphs 30 and 35 of the written 
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statement*® have been referred to» in 

argument.” In para, 30 the defendant states 

that he never claimed any of the properties- 
of the Thakur as his nij properties ‘and 

it contains a statement that on his attain- 

ment of the gaddi he found that certain 

properties were acquired and dealt with 

by his predecessor in the gaddi as his 

own properties and he states that ‘he has 

since his appointment dealt wth these 

ploperties as his own. But the paragraph 

contains a distinct and specitie denial 

that he has ever dealt with any of the 

properties of the Thakur as his own, 

Lastly we come to para. (35) in whichrthe 

defendant states that so far as dealings with 

these properties are concerned he has merely 

followed in the footsteps of his predecessor 

and acted in accordance with the usage 

and custom of the math and of many 

similar institutions in India. The para- 

graph further deals with pronainis given 

voluntarily to the defendant and that de- 

fendant states that he has dealt and is now 

entitled to deal with them as his own pro- 

perty, . 

` For the purposes of this application the 

properties have been divided into 3 parts, 

The first part which we will call (A), - 
relates to the temple and the Bazar „of. 
Tarakeswar and the offerings actually 

made to the deity himself. The second 

class which we will call (B), are properties 

acquired by the present defendant or his“ 
predecessprin the mohuntship which have 

all along been treated as debattur proe. 
perties. The third class which we will call 

(O), are properties;such as are referred to in 

para. (80) of the written statement which 

the defendant claims to deal with as his 

own properties free from any trust in favour 

of the Thakur. These properties include 

the palace in which the mohunt dwelt 

previous to his leaving Tarakeswar. So 

far as the (A) properties are concerned, it 

appears that by an order of May, 1924 the 

mohunt having regard tothe gtate of things 

notoriously existing at Tarakeswar at that 

time agreed in the interest of peace that 

a Receiver should be appointed and quite 

rightly I think the learned Oounsel for the 

appellant does not desire to resile from 

that consent order of May, 1924. Conse- 

quently, the Receivership will continue so 

far as the temple, the debsheba, the Bazar 

at Tarakeswar and the offerings actually 

made to the deityare concerned. So far as 

the(B) properties are concerned in the cours e 


. here in detail, has been set aside. 
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of the argument, I suggested tò the learned 
Counsel that as the Receiver was respon- 
sible for defraying the necessary ` ex- 
penses of templeit wonld be well if these 
properties were treated as debattar pro- 
peties and remfained in the possession of the 
Receiver and I understand that: the learned 
Counsel without actually assenting to this, 
is not prepared to oppose it. We, there- 
fore, think that the Receivers ,possesgion 
should continue as regards the properties 
(B), that is to say, the properties which have 
always been treated by tht defendant and 
his predecessor as properties of the 
Thakur. 

There remain the properties claimed by 
the mohunt as his private properties, Ap- 
parently in August 1924, three plaintiffs 
were added and it seems largely as aresult of 
their action that the present application for a 
more extended receivership than was effect- 
ed by the consent order of May 1924 was 
launched and as a result of their intervention 
the compromise arrived at on the 22nd Sep- 
tember 1924, which was referred to in the 
argument and which we need not refer to 
I need 
only notice with regard to this that the 
learned Judge has in his judgment ‘relied 
upon itag showing that the mohunt had 
in fact abandoned the mohuntship. Learned 
Counsel has rightly pointed out that this 
was agreed to by the mohunt upon certain 
terms and conditions ,which .were not 
carried out with regard to the management 
and worship being carried on by the prin- 
cipal Chela Pravat Chandra Giri and we do 
not think that this can be brought up against 
the mohunt as showing a voluntary aban- 
donment by him of his duty as mohunt of 
the Tarakeswar shrine, 


I now come to the arguments that have 5 


been urged before us against the appoint- 
ment of a Receiver of the private properties 
of the mokunt. F'irst, it is said that since the 
year 1893, that is to say, for some 35 years 
the mohunt Bas been in possession of these 
properties or at any rate of such of them 
as he received under the Will of his pre- 
decessor and stress is laid on the fact that 
some of these properties were dealt with by 
the predecessor ‘by the Will and that they 
have come -to the defendant by: virtue of 
this Will as a ground for showing that 


-they are the private properties of the 


mohunt and notthe properties of the Thakur 
himself. Then secondly, stress was laid on 
he cages to which we have already referre 
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which were brought to dispossess the 
mohunt and which failed, Thirdly, it is 
said that no actual charge of waste has been 
established against the mohunt although 
vague allegations, such as we have already 
referred to have been made. ; 
Fourthly, it is said that as regards some 
of the surplus income and pronamis which 
were given not to the deity but to the 
mohuntin his personal capacity, the mohunt 


‘ig entitled to retain them and reliance is 


placed on two cases, the first of which is in 
Vidya Varithi Thirtha Swamigal v. Balu- 
sami Ayyar (1), reliance being specially 
placed on the passages occurring at pages 
316*, 317* and 319* in the judgment as 
authorities for the proposition that as 
regards the surplus income the mohunt 
is not accountable to any one and that he 
is not necessarily bound to treat these 
properties as properties subject to a trust in 
favour of the Thakur himself. And the 
case in Kumud Ban Mohunt v. Tripura 
Charan Choudhury (2) is relied on as an 
authority for the proposition that the pro- 
namis given to the mohunt himself are 
personal properties of the mohunt and were 
not impressed with any trust for the deity. 
The learned Counsel who appeared to 
oppose this appeal sought to show that 
this case was decided on a misapprehension 
of what was alleged to have been said by 
Sir Gurudas Banerjee in the case reported 
as Girijanund Datta Jha v. Sailajanund 
Datta Jha (3), and cited in the report. We 
do not think, that this criticism is well- 
founded. As has been pointed out, Sir 
Gurudas Banerjee was dealing in that case 
with pronamis actually placed on the head 
of the deity himself and as has been pointed 
out in Kumud Ban Mohunt v. Tripura 
CharaneChoudhury (2), these are entirely 
distinct from the pronamis which were 


‘given tothe mohunt himself and which he 


was entitled to treat as his personal pro- 
perties, Reliance is, as I have stated, placed 
on these two authorities and on a further 
case in Sri Setturamuswamy Iyer v. Sri 
Mèrugwami Iyer (4), and these three same 


(1) 65 Ind. Cas. 161; 48 I. A. 302; (1921) M. W.N. 
449; 41 M, L. J. 346; 44 M. 831; 3 U. P. L. R. (P. C3 
62; 1igueW.78; 30 M. L. T. 66; 3 P. L.T. 245; 260, 
W. N. 537; 24 Bom. L. R. G29; 20.4. L. J. 397; A. 1, 
R. 1922 P. O. 123 (P. Q.). 

(2) 60 Imd. Cas. 464; 35 O. L. J. 188. 

(3) 23 O. 645; 12 Ind. Dec. (x. s.) 439. 

(4) 4 Ind. Oas?76; 34 M. 470 at p. 477; 6 M. L. T. 319} 
20 M. L. J. 108. 
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authorities were also relied on.as authorities’ 


for the proposition that in an interlocutory 
application of this nature, oneshould assume 
that there were at the disposal of the mohunt 
from the offerings and possibly from the 
surplus income of the dedieated properties, 
funds from which the mohunt might acquire 
properties which he was entitled, to treat 
as hisown and which were not impressed 
with any trust for the Thakur himself. 
Fifthly, stress was laid on the delay to 
which we have already referred. The suit 


“was commenced so long ago as the 15th 
_Septemper 1922 andyetnoattempt was made 


to get a Receiver appointed of these personal 


“properties until lst November 1924 and no 


order .was obtained until May last year. 
Lastly, reliance was placed en the well- 
known case of Foxwell v. Van Grutten (5) 
as showing the circumstances under which 
the Court would appoint a Receiver of pro- 
perties of this nature in interlocutory -pro- 
ceedings. Before I come to consider the argu- 
ments that were urged before us on behalf of 
the respondents, it will be well to turn for a 
moment to the judgment of the learned 
Judge in order to ascertain the reasons 
which weighed with him in appointing the 
Receiver, First of all, hesays that the 
mohunt has abdicated. But as we have al- 
ready stated it was pointed out in the courss 


of the argument that the mohunt did not 


abdicate of his free will but that he did 
so in the interest of peace having regard 


to the state of affairs prevailing at Tara- 


keswar at the time. Then the learned 
Judge stated that the” mohunt was 
utterly dispossessed of all properties at 
Tarakeswar. That may have been true 
so far as the temple, the Bazar and such 


like are concerned but it certainly does 


not apply with regard to thg zemin-* 
dari properties outside and with regard to 


“those properties which have been called the 


private properties of the mohunt. Then 
the learned Judge states as a reason for 
appointing a Receiver that the mohunt in- 
troduced strangers to the palace. This argu- 
ment is based on a misapprehension. We 
dd not think that there was any deSire on 
the part of the mohunt that strangers should 
ba introduced but that in the face of the 
circumstances existing at the time°’h® was 
compelled to istfrodifce them to the palace. 
Fifthly, the learned Judge relies on the 
fact that-if the mohund ia left to his posi- 
tion he will be in a position to misappro- 
(5) (1897) 1 Oh, 64; 6 L. J. Oh, 53; T5 L. T, 368, 
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priate the “income -of the personal proper“ 
ties if it subsequently turns out that they. 
should be treated as debattur properties. 
We do not thinksthat this is.a ground for 
the appointment of a Receiver unless a 
clear and unequivocal case is made out 
against the defendant. Lastly, the learned 
Judge has based his order on the ground 
of convenience. We do not seethat any 
case has, been made out of convenience for 
thè appcintment of a Receiver of the per- 
sonal properties, It does not seem to me 
that the arguments upon which the learn- 
ed Judge has relied and the reasoning upon 
which his judgment is based are really 
sufficient to support the order that he has 
made in these- interlocutory proceedings 
which has the effect of depriving at any 
rate for the time being, the mohunt of the 
enjoyment of the personal properties which 
he has possessed so long. -. ° 
+ I now come to the arguments on behalf 
ot the respondents in the appeal. First, 
it is said that we should not interfere as 
the order is a discretionary one.” It is quite 
true that the appointment of a Receiver is 
discretionary matter but this discretion 
must be exercised on sound judicial lines 
and if we find that the discretion was not. 
exercised on these lines, there.is no reason 
why we should not interfere with the order. 
The second argument was based oni the 
pleadings of the defendant in para. 30 of° 
the written statement. It was suggested 
by the learned Counsel that this puts him 
out of Court and that admittedly on his 
own showing the properties which he had 
inherited from his predecessor and which 
he has since acquired were not acquired 
from pronamis which it is admitted might 
be his own but from the savings from 
the debatiur properties which it is said 
must be impressed with a ‘trust for the- 
benefit of the deity. We were referred to 
a long series of cases, namely, Ram Prakash 
Das v. Anand Das (6), Basudeo Roy v. Jugal- 
kishwar Das(7), Arunachellan?Chetly v. Ven- 
katachalapattt Guruswamigal (8), Abdur 


(6) 33 Ind, Cas. 583; 43 C. 707; 200. W. N. 802; 14 


“A. L. J. 621; (1916) 1 M. W. N. 406;31 M. L. J. 1: 18 


Bom. L. R. 490; 3L. W. 556; 24 C. L. J. 116; 30 M. L. 
T. 267; 43 I. A13 (P. G). à 

(7) 45 Ind. Cas. 818; 28 0. L.J. 476; 5 P. L. W. 57; 
16'A. L. J. 601; 35 M. L. J. 5; 22 O. W. N. 841; (1918) 
M. W. N. 431; 8 L. W. 130; 24 M. L. T. 305; 20 Bom. L. 
R. 1088 (P.C). ° l 

(8) 53 Ind. Cas. 288; 43 M. 253: 37 M. L: J. 460; 
(1919) M. W. N. 650; 17A. L. J. 1097; 10 L, W. 649: 
26 M. L. T. 479; 24 C. W. N. 249;46 1, A. 204; 23 
Bom, L. R. 487 (B.C). < | 
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Rahim v. Narayan Das Aurora(9)aad Kamla 
Lachhmi v. Basdeo Prasad (10) in support 
of the. proposition that all these so-called 
-personal properties were not personal pro- 
perties at all but were &cquired out of the 
savings from the debattur properties and that 


no possible assumption could be made that ` 


they should be treated as private proper- 
ties of the defendant. But it seems to me 
that the learned Counsel has really set out 
‘authorities which have not been dtsputed* 
here, No one disputes that if these pro- 
perties were acquired from the income of 
the admittedly debattur properties they 
are to be impressed with a trust for the idol. 
But it is exactly this point which is under 
‘contention, namely, as to the source from 
- which they were acquired, for learned 
Counsel relying on the above passage in 
para, 30 of the written statement seems 
to have ignored the further statement in 
para. 35 of the same pleadings with regard 
to the pronamis given to the mohunt per- 
` sonally. Itseems to me that so far as the 
- legal position • is concerned upon which of 
: course we are not expressing any decided 
- opinion at the present moment there was 
no such strong and prima facie case made 
out on the legal possibilities of the case as 
would justify the appointment ofa Re- 
‘ceiver of the private properties as they 
have been described of the mohunt. 
_ Thirdly, the learned Counsel sought to 
show that having regard to the sect to 
‘which the defendant belongs and having 
regard to the fact that he isa sannyashi it is 
impossible for him to hold any property 
as his own and thatthe properties are im- 
pressed with trust for the benefit of the 
‘deity. It has been pointed out that this 
depends upon the custom of the Math itself 
and upon the nature of the lifethe defend- 
‘ant was bound to live as mohunt of Tara- 
keswar. So far as custom is concerned it 
. certainly appears that his predecessors-in- 
office had. been accustomed to acquire pro- 
perties which were treated as their own 
secular properties. Whether this is well- 
founded or not isamatter which must be 
finally decided when the suit is heard. 
But for the purposes of this interlocutory 
‘application we cannot ignore the custom 
(9) 71 Ind. Oas. 646; 50 O. 329; A, I. R. 1923 P. C. 
` AA: 17 Le W. 509; 32 M, L.E. 153; 44 M. L. J. 624; 25 
Bom. L. R. 670; (1923) M. W. N. 441; 38 Ç. D. J. 242; 
28 C. W. N. 121; 50 I. A. 84 (P. C.). 
(10) 58 Ind. Cas. 900; 25 C. W. N. 217; T O. L. J. 434; 
(1920) M. W. N. 553; 23 O. O. 171, 2 U. P. L. R. (P. C.) 
130; 28 M. L. T. 404; 13 L, W. 156 (P, C.). 
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prevalent for many years not only with 
regard to this mohunt himself but with 
regard to his predecessors-in-office as well. 
Learned Counsel relies on the fact that 
the mohunt had abdicated and that this 
being soit isjust and equitable that a Re- 
ceiver should be appointed of all the pro- 
perties. We find a little difficuly in follow- 
ing this line of argument, for even if the 
mohunt did abdicate that would not neces- 
sarily dispossess him from the ownership 
and enjoyment of what are claimed by the 
mohunt ashis private properties. I think 
that these were the main arguments that 
were relied on by the learned Counsel for the 
respondents. It seems to me for the rea- 
sons I have indicated that no case has been 
made out which would justify the Court in 
an interlocutory application of this nature 
in depriving the defendant ofall these pro- 
perties which he claims now as secular 
properties belonging to himself. Whatever 
may be the result of the trial when the 
matter is fully gone into it does not seen 
to me that any case has been made out to 
justify the interlocutory order which the 
District Judge has made in this case. 

The result is that although the order for a 
Receiver will forthe reasons I have indicat- 
ed stand as regards the properties A and B, 
that is to say, asregards the temple, the 
debsheba, the Bazar at Tarakeswar, the offer- 
ings to the deity and the properties, which 
have all along been treated asethe debattur 
properties of the idol, we set aside the 
appointment of the Receiver as regards the 
other properties which are known as private 
properties of the mohunt exceptas regards 
the palace and asregards this there are 
reasons why a special order we think*should 
be passed with regard to this. The palace 
wid! remain for the present in the hands of 
the Receivér but a scheme should be pre- 
pared by the District Judge wHereby certain 
specific parts of the palace will be allotted 
for the use of the Receiveras an office and 
the remaining portion be set apart for the 
residence of the mohunt wéfen he desires to 
reside at Tarakeswar. We direct that 
matter iœ this point to go back to the Dis- 
trict Judgein order that ascheme may be 
prepared as expeditiously as possible on 
the linesel® have indicated and after the 
scheme has been prepared, it Gill come þe- 
fore us for ganction and for suck alterations 
as we may think fit. Thg portion of the palace 
which should We set apart for the occupa- 
tion of the mohunt will inclade such portion 
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ashe is accustomed to use as his personal 
office. The Receiver will make over pos- 
session forthwith of the properties which I 
have referred to as properties C and 
which I have described as the personal 
properties of the mohunt with liberty to 
either party to apply ifany dispute arises 
asto what should becomprised in the private 
properties. 


The appellant will be entitled to his costs , 


in this Court. Hearing fee 15 gold mohurs. 

The appellant undertakes not to deal 
with or charge or alienate any of the 
private properties pending the trial of the 
suit and to keep an account of the income 
thereof. 

Appeal No. 388 is directed against an 
order of the District Judge of the 7th 
July 1925 and is directed against the re- 
muneration and soon of the Receiver. As 
the Receiver still remains as of a portion of 
the properties, this appeal is not pressed be- 
fore us but it will be open to the District 
Judge on any application that is made to 
him to consider whether under the changed 
circumstruces he should make an alteration 
in the order with regard to the remunera- 
tion of the Receiver, 

Wemake no order as to costs in this 
appeal, 

Panton, J.—I agree, . 

R. L. Appeal partly allowed. 


paaa 


ALLAHABAD HIGH COURT. 
SEGOND C1vIL APPEAL No. 1100 or 1923. 
March 26, 1926, 

Present:—Mr. Justice "Kanhaiya Lal and 
Mr. Justice Ashworéh. 
BABUNA KOER AND aNoTHER— 

PLAINTIFFS—A PPELLANTS 
versus 
BECHCHU TEWARI AND OTHERS 
-—DEFENDANTS— RESPONDENTS. 

Agra Tenancy Act (II of 1901), ss. 79, 169—Jurisdic- 
tion of Civil and Revenue Courts —Ejectment of tenant 
by third person — Suit for recovery @f possession, 
nature of. 

Mere connivance by the landlord at the disposses- 
sion of the tenant by a third person does not amount 
to authorisation of such dispossession. 

. Section 169¢@ad with the Fourth Schedule and s. 79 
of the Agra Tenancy Act, only debars a Oivil Court 


from entertaining a suit by a tenait for wrongful. 


ejectment when that su% istgaipst his landholder. 
Where a tenant sues to recover possession of his 

holding from a third person, who it is alleged has 

ejected the plaintiff under, the authorisation of the 
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landholdér, the suit is cognizable by a Civil Court and 
not by a Revenue Court. 

Rules of procedure cannot override rules preserib- 
ing jurisdiction. , 


Second appeal from a decree of the Dis- ` 
trict Judge, Ghazipur. 

Mr. Uma Shankar Bajpai, for the Appel- 
lants. 

Mr. Syrendro Nath Sen, efor the Re- 
spondents. 


JUDGMENT.—This second appeal 


" arises out of a suit brought by the plaintiffs- 


appellants fér recovery of possession of a 
certain holding. The plaintiffs are the 
widow and mother of one Ram Lakhan 
Tewari the original tenant of the holding.’ 
Their case is that Ram Lakhan Tewari died 
25 years ago, and that they inherited his 
right of occupation and have been in posses- 
sion since then until recently when the 
defendants who are distant cousins of Ram 
Lakhan Tewari have dispossessed them. The 
first Court decreed the suit. On appeal the 
District JudgeofGhazipur allowed theappeal 
and, dismissed the suit on the ground that 
a Civil Court had no jurisdiction. He held 
that the fact of the plaintiffs having been - 
out of possession for two years' gave rise to 
a presumption that their dispossession dnd 
the possession by the defendants must Be 
with the connivance of the zemindar. He, 
therefore, held. in effect the suit was one, by 
a tenant to recover possession from the 
zemindar, and’ as such was maintainable 
only ina Revenue Court under the provi- 
sions of s. 79 and s. 167 of the Tenancy Act. 
We are of the opinion ‘that: the lower 
Appellate Court was wrong. No suit would 


- lie against the landholder unless he author- 


ised the defendant to eject the plaintiff. 
Mere connivance does not amount to author- 
isation. The fact that the defendant had 
been in possession for a long period of time 
affords no inference of such connivance, 
much less of such authorisation. Nor again, 
would a finding that the landholder had 
authorised the defendant todispossess the 
plaintiff, and was, therefore, himself liable 
to be sued by the plaintiff under s. 79 of the 
‘Agra Tenancy Act (U. P. Act II of 1901) 
prevent the Civil Court having jurisdiction 
in a suit againstthe defendantalone. Sec- 
tion 169, read with the Fourth Schedule and 
s. 79 of the Tenancy Act, only debars a 
Civil Court from entertaining a suit by a 
tenant for wrongful ejeetment, when that 
suit is against hislandholder. Even where 
in the plaint it isalleged that the defendant 
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has ejected the plaintiff under the*author- 
isation, and acting on behalf, of the land- 
holder, this will notremove the suit out of 
the jurisdiction of the Civil Court. For, it 
is no answer to an allegationof tort that the 
defendant has acted under the authority 


of a third person. Whethera landholder : 


“can be joined with another person as de- 
fendant in such a suit for wrongful eject- 
ment brought in the Civil Court, or whether 
a third party can be joined with “the de- 
fendant landholder in a suit brought in the 
Revenue Court, is a question not altogether 
free from difficulty. At first dightit would 
appear that this is permitted, to the plaintiff 
‘or the Court, by O. I, rr. 3 and 10 (2) of the 
` 0. P. O., which rules are made applicable to 
‘suits under the Tenancy Act by s. 193 of 
the latter Act. But we are of the opinion 
that rules of procedure cannot override 
rules prescribing jurisdiction. 
Court cannof entertain a suit against a 
landholder brought by his tenant nor can 
a Revenue Court entertain asuit against a 
person other than the landholder, and it 
makes no difference that such landholder 
or other person is only made a co-defend- 
ant (either originally or later'on), There 
may be inconveniences attaching to this 
conclusion but if so they should be remedi- 
ed by action on the part of the Legislature, 
if possible. It may be that these possible 
inconveniences are inherent in a system of 
special jurisdiction. 

For the reasons given we edisagree with 
the finding of the lower Appellate Court 
that this suit was not entertainable by ‘the 

' first Court, and setting aside the decree of 


In the matter of WEST LAIKDIM CGAL Co, LTD. 


A Civil . 


‘the lower Appellate Court we restore the” 


decree of the first Court and award costs: 


throughout to the appellant including costs 
in this Court. 
Z. K. Appeal allowed. 


CALCUTTA HIGH COURT. 
ORIGINAL CIVIL JURISDICTION. 
| August 20, 1925. 
Present:—Mr. Justice Page. 
In the matier of WEST LAIKDIH 
OAL Co., Lo. 

Companies Act (VII of 1918), ss. 171, 282—Cess 
Act (IX B. C. of 1880), s. 98—Bengal Public Demands 
Recovery Act (III of, 1918), ss. 8 (6), 4, 1,-—Crown, 
whether bound by Statute—Company in liquidation— 
Arrears of cess, whether can be recovered. 
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The Crown is not bound bya Stalute in which it 
is not specially mentioned or referred to by necessary 
implication. [p. 38, col. 2. 

Section 171 of the Companies Act does not restrict 
any of the rights to recover debts due to it which 
the Crown may possess in virtue of its prerogative. 
The Crown may, therefore, proceed to recover arrears 
of cess from a Company in liquidation in any of the 
ways ordinarily open to it. [ibid] ; 

Mr. B.C. Ghose, for the Liquidator. 

Mr. B. L. Mitter, Acting Advocate-Gene- 


ral, for the Cess Officer, Manbhum. 


JUDGMENT.—This motion raises an 
important question as to the right of the 
Crown to recover arrears of cess from a 
Company in liquidation. The West Laikdih 
Coal Company, Limited, is in liquidation, 
and arrears of cess are due from the Com- 
pany tothe Crown. The Deputy Collector 
of Manbhum, within whose District the col- 
liery is situated, is desirous of proceeding 
to recover the arrears of cess due from the 
Company, and this motion is “for an order 
that the Cess Deputy Oollector, Manbhum, 
be restrained from levying execution against 
the property of the Company, and for such 
further or other order as the nature of the 
case may require.” 

Now, by s. 98 of the Cess Act (IX of 
1880): 

“Every amount due, or which may become 
due to any Collector under the provisions 
of this Act in respect of any arrears of cess 
kahan may be realised by such Collector or by 
any process provided by any law for the 
time being in force for the fealisation of 
public demands.” 

By s. 3, sub-s. (6) of the Bengal Public 
Demands Recovery Act (III of 1913). 

“Public demand’ means any arrear or 
money mentioned or referred to in Sch, I,” 

and by Sch. I (4) (ii) a public demand 
ingludes: . 

“any money which is declared by any 
enactment for the time being in force to be 
recoverable as arrears of a demand or pub- 
lic demand, oras a demand or public de- 
mand,” 

By s. 40f the Act: 

“When the Certificate Officer is satisfied 
that anyepublic demand payable to the 
Collector is due, he may sign a certificate, 
in the prescribed form, stating that the 
demand js,due, and shall cause the certi- 
ficate to of filed in his ofice.’ 

Section 14 prescribes the various modes 
in which the certificate is to be executed, 

It is provided, th€refore, that the Orown 
shall possess a special method of recover. 
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ing the arrears of cess due from the West 
Laikdih Coal Company, Limited. It is 
urged, however, on behalf of the Company 
that the right of the Crown to recover debts 
due to it is restricted by the provisions of 
the Companies Act (VII of 1913). It isto 
be observed that no express restriction of 
the rights of the Crown is to be found in 
the Act. But it-is contended that the 
Crown is made amenable to the provisions 
of the Companies Act by reason of ss, 171 
and 232. By s. 232 any attachment put 
into force without the leave of the Court 
after the commencement of the winding up 
is void. By sub-s. (2) of s. 232 it is provid- 
ed that “nothing in this section applies to 
proceedings by the Government.” 

I have, therefore, to consider the posi- 
tion of the Government without reference 
tos, 232. But before I doso I desire to 
refer to a tase decided by Couch, C. J. and 
Mr. Justice Westropp, Secretary of State 
for India v. Bombay Landing and Ship- 
ping Co., Lid; (1). One of the questions 
jn that case which fell for determination 
was whether, notwithstanding the liquida- 
tion of the Company, the Crown was entitl- 
ed to proceed by way of suit to recover 
moneys due from the Company to the Gov- 
ernment. The Companies Act then in 
force was the Act of 1866, and the sec- 
tion in the Act corresponding to s. 232 
‘of the present Act was s. 183, It is 
to be observed that s. 183 does not contain 
the sub-section exempting the Govern- 
ment from its provisions which is to be 
found ins. 232. Nevertheless, it was held 
that the prerogative of the Crown was not 
affected by the Companies Act of 1886, and 
Mr. Justice Westropp, as he then was, in 
the course of his judgment stated that: 

“The Crown is not, either expressly, or, as 
we think, by implication, bouħd by the 
Indian Companies Act (X of 1866). That Act 
has not worked any alteration of ownership 
in the property, against which the Advocate- 
General, on behalfofthe Secretary of State, 
seeks execution.” 


I now turn to s. 171 of Act VII of 1913 
‘for the purpose of ascertaining whether 
the provisions of that section in any way 
restrict the prerogative of the Crown. In 
my opinion, this section in no waf affects 
the’ rights ‘which aliunde the Crown 
possesses in Virtue of its prerogative. In 
. support of this view € pray jn aid the case 


(1) 5 B. H. O. R. 238 


In the matter of WEST LalKDIH COAL CO. LTD., 
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of Secretary of State for India v. The Bom- 


ty 
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bay Landing and Shipping Co., Lid. (1), to - 


which Ihave referred, for s. 108 of the Act 


of 1866 corresponded with s. 171 of the pre- | 


sent Act. I alsodegire to call attention to, 
two decisions of the High Court in England. 


In re Henley & Co. (2) a question arose simi- _ 


lar to that which isin issue on this mo- 
tion, and the Court came to the game con- 
clusion ag that to widen p arrive ay ATAS 
proceedme. Brett, L, J., in the course of 
his judgment laid down the rule broadly: 
“There are two prerogatives of the Crown 
bearing upon this question. The first is, 
that the Crown isnot bound by a Statute 
in which it is not specially mentioned. 


Therefore the Crown is not bound by the- 


Companies Act. It follows that, this being 


clearly a debt for which the Crown can’: 


distrain, “its power of distress is not taken 
away by the Act, and it can proceed to dis- 
train in this case” 

And Cotton, L. J , added: 

“In general, the Crown is not bound by a 
Statute unless expressly mentioned, or re- 
ferred to by necessary implication.” 

This case was referred to and followed in 
In re Oriental Bank Corporation (3). 
Chitty J. in giving judgment observed:— , 

“It is settled law that on the construc- 


tion of the Companies Act, 1862, the Crown ° 


is not bound; the Crown not being named, 
and there being no necessary implication 
arising from the Act itself by which the 
Crown's prerogative is affected or taken 
away. That isthe short ‘statement of the 
decision of the Court of Appeal in the case 
of In re Henley & Co. (2). In that case 
there were two prerogatives brought into 
question—the one was the prerogative of 


the Crown, when assets had to be adminis- ` 


tered, to priority over the subject. It was 
held that that prerogative was not taken 
away. The other was: the prerogative 
which the Crown, not being bound by the 
Statute, had, notwithstanding the Statute, 
to issue process. That was also held not to 
be taken away.” 


In my opinion, the effect of s. 171 is not ° 


to restrict any of the rights to recover debts 
due to it which the Crown may possess 
in virtue of its prerogative. It is clear that 
the Crown did possess the right to recover 
these arrears of cess in the manner. which 


(2) (1878) 9 Ch. D. 469; 48 L. J. Ch. 147;39 L. T. 53; 
26 W. R. 885 


i) (1885) 28 Ch. D. 643; 54 L, J. Ch. 327; 52 L.T, 
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I Have statad, and it follows, therefore, that 
| this motion to restrain a representative of 
the Crown from putting in force the powers 
which the Crown, undoubtedly, possesses is 
misconceived and must be dismissed with 
costs. The Liquidator will recover his costs 
out of the estate. | 


Z. Ke Motion dismissed. 


ALLAHABAD HIGH COURT. 
Secon Cryin APPRAL No. 930 oF 1923. 
; April 1, 1926. 
Present: —Mr. Justice Kanhaiya Lal and 
` “Mr. Justice Ashworth. | 
KANHAIYA LAL alias KUNIA CHAUBE 
—DEFENDANT—APPELLANT . 
è versus 
JANGI—PLAINTIFE—RESPONDENT, 
Arbitration—Arbitrators, powers of, extent of— 
Partition—Charge created on properly in dispute, 
bia ed S awang accepted and acted on by parties 
—Estoppet. * z 
Where parties agree to refer their disputes to 
arbitration, the arbitrators exercise the authority whieh 
has been delegated to them by the agreement of re- 
ference. They cannot go outside the agreement of 
reference but within the ambit of the reference itself 
they can exercise all the powers for the purpose of 
settling the matters in difference between the parties 
which the parties could have, subject to the usual 
formalities, exercised themselves if they had chosen 
to come to an amicable settlement by mutual agree- 
ment.’ [p. 39, col. 2.] 
A charge can be created either by an, act of parties 
.or by operation of law and no formalities are required 
for the creation of a charge. [p. 39, col. 2; p. 40, col. 1.] 
_ Where arbitrators .are appointed to effect a parti- 
tion of certain properties between the parties toa 
reference, they have authority, in order to equalise 
the shares of the different parties to award compensa- 
tion in casa to any of the parties and to charge the 
payment of the compensation on any of the properties 
in dispute. [p. 40, col. 1.] . 
` Where the parties to a reference accept an award 
made by the arbitrators and the award is acted upon 
by them, they are subsequently estopped from object- 
ing to the validity of the award. [p. 41, col. 1] 


Second appeal from a decree of the Dis- 
pat Judge, Agra, dated the 7th March 
1923, 

Mr. N. P. Asthana, for the Appellant. 

Dr. S. N. Sen, for the Respondent. 

: JUDGMENT. i 

Kanhaiya Lal, J.—The parties are 
chaubes, residing at Muttra. By virtue of 
_ aregistered award of arbitration dated the 
4th May 1910, the arbitrators made aparti- 
tion of the joint property held by them and 
another branch of the family represented 
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by Munni Lal and Krishna; and in order to 
equalise the lots of certain house properties 
allotted to the parties to the present suit 
inter se, they directed that the defendant 
shall pay Rs, 1,400 as compensation to the 
plaintiff and that such payment shall be 
treated as a charge on a shop specified in the 
award, which was allotted to the defendant. 

The defendant did not pay the money he 
was directed to pay by the award, and the 
present suit was consequently filed by the 
plaintiff for the recovery of the same by the 
sale of the property charged. The Courts 
below have decreed the claim, and the ques- 
tion for determination in this appeal is 
whether the arbitrators were competent to 
declare a charge by the award on the shop 
allotted to ‘the defendant. If they were 
competent to creat a charge, the claim was 
admittedly within time. If they were not so 
competent, the claim was obviously barred 
by limitation. 

Where certain contending parties agree 


to refer their disputes to arbitration, the 


arbitrators exercise the authority which has 
been delegated to them by the agreement 
of reference. They cannot go outside the 
agreement of reference, but within the 
ambit of the reference itself, they can exer- 
cise all the powers for the purpose of 
settling the mattersin difference between 
the parties which the parties could have, 
subject to the usual formalities, exercised 
themselves, if they had chgsen to come to an 
amicable settlement by mutual agreement. 
No formalities are, however, required in the 
case of a charge, l 
The agreement of reference was executed 
on the 30th November 1908 and provided 
that the arbitrators shall decideethe matters 
in difference between them, which were 
detailed therein, in such manner as they 
thought proper, and that the parties to the 
reference shall accept and be bound by any 
decision at which they might arrive on the 
matters in dispute. It further stated that 
they shall have no objection of any kind to 
the decision so arrived at, and that the 
award of the arbitrators shall be regarded as 
finale . 
Among the matters then in dispute be- 
tween the parties to the reference was the 
division of the houses and shops belong- 
ing to the parties. The a»þitrators awarded 
a housa and some shops,to the present 
plaintiff, and a piper house and other shops 
to the present Xe endant, and as they were 
of unequal value they directed, among other 


. 
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things, that the lots shall be equalised by 
the defendant paying Rs. 1,400 to the 
plaintiff as compensation for the deficiency 
in the value of the property allotted to him 
within a month, and that iñ no such pay- 
ment was made, the latter shall be entitled 
to claim interest thereon at the rate of 10 
annas percent. per mensem, and that the 
payment of the said amount shall be a 
charge on the shop allotted to the defend- 
ant, which was situated at the Sant Ghat, 
and which was occupied by a tenant named 
` Jamna Das. 

A charge can be created either by an 
act of parties or by an operation of law. 
Section 100 of the Transfer of Property Act 
provides that where immoveable property 
of one person is, by act of parties or opera- 
tion of law, made security for the payment 
of money to another and the transaction 
does not amount to a mortgage, the latter 
person is said to have a charge or the 
property. It was open to the parties to 
create a charge for the payment of the com- 
| pensation money, if they made a partition by 
mutual arrangement, and if they could have 
done s9 by common consent or by their own 
act inorder to complete the partition, the 
arbitrators, who were deputed by them to 
makea partition of their property in such 
manner as they thought proper, had the 
power to do in conformity with the refer- 
ence, what the parties couldthemselves have 
done, to effect that purpose. j 

The arbitrators exercised the authority 
that was delegated to them, and that au- 
thority included the doing of anything that 
was necessary for making fhe partition 
effective and complete. The payment of 
compensation by one party to another is 
very often an indispensable incident ac- 
companying a partition, whenever an un- 
equal partition has to be made fog some 
reason or another, and an authority to 
award compensation and to provide a method 
for its payment, or to fix a fund or pro- 
perty from which in case of non-payment it 


is to be recovered cannot be regarded as- 


extraneous to or outside the scope of the 
reference. In Manickam Pillai v. Audi- 
narayana Pillai (1) where two brothers made 
a partition of their family properties and 
provided for the payment of a certain debt 
by one of them, with a direction fhe if 
such payment w&s nof made, the party in 
default shall péy to the other party, who 

(1) 5 Ind. Cas. 917; 20 M. L. 9. £07; % M. L, T. 158; 
34 M. 47; (1910) M. W. N. 568. 
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has sustainetl loss, twice the àmoùnt from 
his property, it was held that a charge 
was created on those properties which was 
capable of being enforced. In Gobinda 
Chandra Pal v. Dwarka Nath Pal (2) where 
in a suit for the recovery of money due on 
bahi khata accounts, a compromise was come 
to, and a petition was filed requiring the de- 
fendants to pay a certain sum of money 
together with interest by instalments to the 
plaintiff, and -further declaring that the 
ummoveable properties specified therein 
shall be deemed to be hypothecated for 
the realisation of the said money, it was 
held that the parties only intended to create 
a charge and that the charge was legally. 
enforceable without registration. í 
The analogy of a Hindu widow claiming 
maintenance ott of the property left by her : 
husband, as against personsin whom that 
property is vested, and asking the Court to 
secure it by charging it against ` specific 
property, presents considerations of a similar 
character. As pointed out in Sham Lal v. 
Banna (3) and Ram Kunwar v. Ram Dai (4) 
“the maintenance of a Hindu widow is not 
acharge upon the estate of her deceased. 
husband until it is fixed or charged upon 
the estate by a decree or by an agreement. 
If the parties cannot by mutual consent 
agree to create such a charge, it is open to 
the Court, as a Court of Equity to create 
such a charge in order to secure to the 
person the right to which she is entitled in 
an effective manner An arbitrator has got 
a similar power derived from an agreement . 
of reference to make a partition to do all 
that is necessary to secure'the rights of the 
parties by any equitable arrangement, which 
in the circumstances of the case may appear 
just and proper. 
: In the present case the award was accept- 
ed by the parties at the time it was made. 
They signed it as a token of their accept- 
ance, and it has since been acted upon, and 
in any case, as pointed out by their Lord- 
ships of the Privy Council jin Mahomed 
Musa v. Aghore Kumar Gangult (5) where 
the act or the conduct of the parties .are 
founded upon, as in the present case, on 


(2) 35 O. 837; 7 C. L. J. 492; 12 C. W. N. 849. 
(3) 4 A. 296; A. W. N. (1882) 42; 6 Ind. Jur. 594; 2 
Ind. Dec, (nN. s.) 905 


69 22 A. 326; A. W. N. (1900) 97; 9 Ind. Dee. (N. s.) 


(5) 28 Ind. Cas. 980; 42 C. 801; 17 Bom. L. R. 420; 
210.L.J. 231; 28M. L. J. 548; 19 O.W. N 250; 13 A. 
229; 17 M. L. T. 143; 2 L.W, 258; (1915) M. W, 


L.J. 
N. 621; 42 L A. 1 @. 0). 
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performance’ or part-performance? of an 
agreement, the locus penitentie, which 
exists in a situation where the parties stand 
upon nothing but an engagement which is 
not. final or complete, is excluded, for equi-’ 
ty will support a transaction, even though 
it may be clothed imperfectly in those 
legal forms to which finality attaches, 
after the bargain has been acted upon.’ 


The charge was, in my opinion, validly 
created and it was within the competence® 
of the arbitrators to create it anditis not 
open to either party, after haying accepted 
the award and acted upon it to go behind 
it. The charge did not operate to transfer 
any interest in the mortgaged property. It 
only provided for the payment of some 
compensation in a particular manner and 
subject to the payment of that compensation 
the partition was complete so far as it 
went. The, appeal, therefore, fails and is dis- 
missed with costs including fees in this 
Court on the higher scale. | 


Ashworth, J.—This.suit is one by the 
plaintiff-respondent for recovery of a certain 
sum withinterest by sale if necessary of a 
certain shop. The plaintiff's case is that in 
@ partition made by an arbitrator on a 
réference, the arbitrator awarded the defend- 
‘ant property of greater value than that 
awarded tothe plaintiff, and in order to 
equalise the division he awarded the sum 
of Rs. 1,400 to be paid to the plaintiff by 
the defendant and furthereadded that a 
shop awarded to the defendant should be 
treated as makphul forthe debt. The lower 
Courts have decreed the suit. In thisappeal 
it is argued that the arbitrator had no 
power to make the provision recited as to 
the security of the payment of Rs. 1,400. It 
is said that the word ‘makphul’ should be 
construed to mean ‘hypothecated’ but that 
even if it be construed to mean merely 
‘charged’ the argument willequally hold 
good, I agree with the appellant's Counsel 
that ifthe prowsion should be construed 
as meaning that the arbitrator took upon 
himself to hypothecate the shop then this 
was beyond the arbitrator's power and 


for avery simplereason. Until the parti- . 


tion was effected the defendant - had no 
separate title in the shop, and he could not 
- have hypothecated it himself. The arbitrator 
was functus officio when acomplete separa- 
cation of interest in the property by parti- 
tion was effected. He could have had no 
power to provide for subsequent hypothe- 
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cation of a separate interest only coming into 
existenee by reason of the partition. 

If, however, the word ‘makphul’ be con- 
strued to mean merely ‘charged’, I can 
see nothing to prevent the arbitrator making 
this provision. It isclearly within the power 
of the arbitrator to award to one person a 
separate and exclusive right in a piece of 
property, and, on the other hand, to award 
as against the person awarded the property, 
a sum to be paid for the purpose of equalis- 
ing the value ofthe shares. This power 
is given to a Commissioner appointed to 
makea partition by O. XXVI, r. 13 of the 
©. P.O. Now the awarding ofa sum to be 
paid by one party is merely making on 
behalf of one party a personal contract to 
pay. A charge likewise is in effect merely a 
personal covenant by one personin favour 
of another, his creditor, that he will not 
transfer certain property to the prejudice 
of his creditor realising his debt. Such a 
personal covenant does not create any 
interest inthe property and for this reason 
can never be enforced against a transferee 
without notice. There is a special pro- 
vision of law that it can be enforced against 
a transferee with notice (s. 40 of the Transfer 
of Property Act), but this provision of law 
does not denote or suggest that by a charge 
anyinterest in the property is transferred. 
The provision finds a place in the Transfer of 
Property Act because it affects transfers 
of property and must not,be construed to 
mean that acharge constitutés an interest 
or an estate in property. If then the person . 
making a partitien can require one party 
to be bound by a personal covenant to pay a 
sum of money, hecan require him to be 
bound by a personal covenant not to gransfer 
a specified property to the prejudice ofthe 
reglisation of this money. It does not 
appear to me that any safe analogy is 
afforded by decisions as to the maintenance of 
Hindu widows being declared a charge. The 
decisions referred to have assumed that a 
Court in asuit by a Hindu widow for a 
declaration of her maintenance can make it 
a charge on specified property, but the - 
power ofthe Court to do so must be found 
either in Hindu Law or in some considera- 
tion of equity which would not apply to the 


‘ease of g debt other than a debt on account 


of maintenance. e. ; 
The question now remains whether the 
arbitrator's award must be construed to 
mean that he bypothécated this house or 
merely directed that it should be chargeg 


- nobdo so. 
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for thedebt of Rs. 1,400. I have already 
decided that he could not direct it to 
stand hypothecated. There are reasons 
other than the one given why he could 
As the arbitrator merely “has 
the powers the parties would themselves 
have, he cannot hypothecate except in com- 
pliance with the special formalities pre- 


scribed by the Transfer of Property Act. ` 


It is clear, stherefore, to me that the 
arbitrator could not direct the property 
to stand hypothecated, and equally that he 
could direct that it should stand charged. 
There isa presumption that a person shall 
be deemed to act legally and within his 
powers, andon the basis of this presump- 
tion I decide that the arbitrator's -award 
should be construed,as merely charging 
the house and not as hypothecating it. 
The arbitrator’s award sets out that the 
parties have agreed to the terms of it and 
in particular to the charge. The fact that 
the appellant signed this award containing 
this recitation clearly shows that the appel- 
lant-defendant admitted that he had agreed 
tothe terms of the award, but this suit is 
not basedon an agreement but on the award 
as made by the arbitrator. The question, 
therefore, whether the appellant was bound 
by the award asan agreement by himself 
did not arise. I concur with the view that, 
if it had arisen, the appellant would have 
been estopped from denying the fact of his 
agreement. $his would not, however, have 
helped the plaintiff in the case of the award 
‘being construed as a hypothecation deed. 
There is afurther question whether con- 
struing the deed as a hypothecation deed 
it could be held binding, although beyond 
the powers of an arbitrator and although 
the hypothecation was not effected by the 
formalities required by law by, reason of 
part-performance. This isa question which 
I do not consider it necessary to deal with. 
For the above reasons I concur in the order 


passed. 
Z. K. Appeal dismissed. 
ee 
. e° . 
kh . 
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MADRAS HIGH COURT. 
CIVIL APPEAL No. 152 of 1928. 
November 9, 1925." ae 
Present: —My. Justice Knmaraswami 
Sastri and Mr. Ju&tice Venkatasubba Rao. 
N. K. N. RAMIER axb BROTHERS, 
THROUGH ONE OF THE PARTNERS, N. K. N. 
' PERUMAL AIYAR—PLAINTIFE— 
APPELLANT e 
= versus 
¢ DURWAS J. SUBBIER AND OTHERS— 
—DEFENDANTS—RESPONDENTS, 

Vendor and pyrchaser—--Sale by purchaser to third 
person—Failure to take delivery by third person- 
Damages, right of—Re-sale, right of—Unreasonable 
delay. - 

Where A sells to B goods that he has purchased, 
but not taken delivery of, from C,and B undertakes 
to take delivery according to the terms of the con- 
tract between A and C and to indemnify A against 
any loss caused to A on account of default by him- 
self, the only damages recoverable by A, if default 
is made by B, are damages which in law he would be 
compelled to pay to C. If hechose to pay aclaim 
which'C could not enforce, he cannot claim it ag 
against B. [p. 43, col. 2.] 

Therefore, in such a case, if, on default being 
made by B, A, without reference bo B, asks C to 
extend the time for performance of the contract, 
and delay takes place in re-selling the goods, B cannot 
be saddled with the damages caused by such delay, 
if there isa finding that the delay was unreasonable. 
ibid, 

N io aa far in Indian Law, a discretion given 
toa seller as to the time of re-sale,in case of default® 
by the purchaser, overrides the limitation of reason- 
able care and reasonable time? [p. 43, col. 1.] 

Appeal against a decree of the Court of 
the Second Additional Subordinate Judge, 
Madura, in O.°S. No. 103 of 1921, (O. 8. 
No. 24 of 1921 on the file of the Court of the 
Subordinate Judge, Madura). i 

Mr. K. S. Krishnaswami Iyengar, for the 
A ppellants.; - 

Mr. C. V. Ananthakrishna Iyer, for the 
Respondents. 


JUDGMENT.—The plaintiff is the 
appellant. This appeal relates to damages 
for breach of a contract entered into by the 
defendant with the plaintiff. The appellant 
purchased -from Messrs. Ralli Brothers 
certain yarn bales in December 1917. 
Out of these he sold 24 bales to the de- 
fendant by two contracts dated 8th and 9th 
January 1918. Hight bales were delivered, 
accepted and paid for; and out of the 16 
bales it was held that’ 7 bales were not 
according to shipment and as regards 9. 


bales that although they were according to. 


shipment, the plaintiff has not proved any 
damages by reason of the defendant's 
breach. Although the appeal was filed 
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with reference to the 16 bales, dhe appel- 
lant’s Vakil said that he would argue the 


‘appeal only as regards the 9 bales. 


According to the contragt the goods had 
to.be paid for and taken delivery of, thirty 
days after their arrival.’ They arrived on 
20th June and 21st September 1918. They 


-should} have been paid for and taken. de- 


livery onthe 20th July and 2ist October 
1918. The plaintiff did nof admittedly 
take delivery of these goods and” Messes. 
Ralli Brothers sold them through Messrs. 
Dowden & Co. on 23rd May 1919. The. 
contract under which the plaintiff sold to 
the defendant goods which he had bought 
from Messrs. Ralli Brothers contained an 
express stipulation that all the terms of the 
contract between the Ralli Brothers and 
the plaintiff should be embodied as part of 
the ‘contract, between the defendant and 
plaintiff and he ‘was bound under the 
contract to pay any loss or damage which 
the plaintiff could have sustained by reason 
of the defendant's breach of the contract so 
far as Messrs, Ralli Brothers were concern- 
ed, The ground on which the Subordinate 
Judge has dismissed the claim as regards 
these bales is that the sale by Messrs. Ralli 
Brothers was long after the date of the 
breach and that at the date of the breach 
there was no‘ damage because the: prices 
were rising. This finding is contested by 
the appellant. There can be little doubt 
that the date of the breachin law would be 
20th July and 2ist October 1918, that is on 
the expiry of a month after the date, when 
goods had arrived and notice of arrival 
was given. The case of the appellant is 
that because the contract gave the discre- 
tion to sell when Messrs. Ralli Brothers 
chose, the caseis taken out of the rule of 
law that a re-sale has to be within a reason- 
able time after the breach and reference 
has been’ made to Benjamin on Sales, latest 
Edition, page 854, which refers to Jones v. 
Gibbons (1) and which case is referred to 
with approval in Pearl Mill Co. v. Ivy 


- Tannery Co. (2). The question how far in 


Indian Law mere discretion given in a 
contract to sell, if there should bea breach, 
can override limitation of reasonable care 
and reasonable time, is not free from doubt, 
and we do not think it is necessary to ex- 
press an opinion on that point in view of 


(1) (1853) 8 Ex. 920; 22 L. J. Iz. 347; 1 W. R. 438; 
155 E. R. 1R. R. 84 


1626; 91 R. R. S41. ; 
(2) (1919) 1 K. B. 78;88 L. J. K, B. 134; 120 L. T, 


38; 24 Com, Cas. 169, 
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the findings of fact which we have arrived 
at in this case. The case of the plaintiff 
rests on two grounds, He says “Here is a 
contract of indemnity. “You agreed to pay 
me whatever loss I might have sustained 
by reason of not being able to perform the 
contract owing to your breach.” The second ` 
case is that “apart from any indemnity, you 
have broken the contract to take delivery 
of the goods from me and you must pay me 
damages incurred by me by reason of your 
default”. The short answer to both of 
these arguments would be that the damages 
payable by defendant are only in law, what 
plaintiff would be compelled to pay Messrs. 
Ralli Brothers. If he chose to pay a claim 
which Ralli Brothers could not enforce, he 
cannot claim as against the defendant. 
The finding is and there can be little doubt 
that there was a long delay in the gale 
by Ralli Brothers which delay was at 
plaintiff's instance. He can get a right of 
action against defendant only if it is shown 
that defendant by his conduct or by request 
wanted the time of the contract to be ex- 
tended. If without reference to the defend- 
ant, the plaintiff had asked Messrs, Ralli 
Brothers to extend the time for the per- 
formance of the contract, the plaintiff 
could not saddle defendant with any dam- 
ages, if there is a finding that the delay 
was not. reasonable. There is no evidence 
in this case worth the name to show that 
there was any request by tke defendant to 
the plaintiff to extend the time for the per- 
formance of the contract. We find thatall 
the letters written by the plaintiff to the 
defendant calling on him to perform have 
not been replied to, and so far as the 
evidence goes, except the bare statement of 
the plaintiff's agent that the defendant said 
ehe would take delivery, there is nothing to 
show whtther the defendant made any such 
promise. The fact that no reply was sent to 
the various demands, by the plaintiff rather 
suggests that the defendant did not make 
any such promise, What is proved against 
the defendant is that he in turn wrote to 
his constitutents, letters (printed’ on 
pageseld, 29 and 32 of the printed recort) 
asking them to pay interest as they did not 
take delivery of goods and as Messrs. Ralli 
Brothgms were claiming interest. (ng 
answer is that these lettersedo not refer to 
the present bales at alland hat, we think 
would bea sufficient answer. We are also of 
opinion thatethe mere fact that the defend: 
ants without making amy request to the 
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plaintiffs for time justas a matter of caution 
wrote to their constitutents to take delivery 
would not amount to asking for extension of 
time in the view we take of the case. 
We may also state that so far as the plead- 
ings are concerned the plaintiff does not 
‘anywhere in his plaint refer to any request 
for further time and any extensiun granted 
on such request, to justify a re-sale long 
after the due date. 
Weare of opinion that the appeal fails 
and should be dismissed with costs. 
vV. N. V. 


N. E. , Appeal dismissed. 
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LAHORE HIGH COURT. 
MISCELLANEOUS SECOND Civit APPEAL No. 404 
< oF 1926. 
May 14, 1926. 

Present:—Myr. Justice Jai Lal. 
MUHAMMAD ALI—PuarntirF— 
APPELLANT 
versus 
JALAL DIN AND ANOTHER— DEFENDANTS 
— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. XLI, rr. 28, 
25—Remand for produeiion of evidence when suit not 

i oint. 

E ka et ot been decided by the Trial 
Court on a preliminary point, a remand by the 
Appellate Court giving a party an opportunity to 
produce evidence on certain issues should be under 
ï. 25 and not r, 23 of O. XLI, O. P. 0. 

Miscellaneous stcond appeal from an order 


of the Additional District Judge, Lahore, 


dated the 20th October 1925, reversing that 
of the Subordinate Judge, Second Class, 
Lahore, dated the 1st March 1924. 
Messrs. Shamair Chand and Amar Nath 
Chopra, for the Appellant. 
‘Mr. M. Sleem, for the Respondents. | 

. JUDGMENT.-—The suit out of which 
this second appeal has arisen was filed by 
the plaintiff for a declaration that the sale 
of the land in suit by his father and his 
uncle tó defendant No. 2 was without con- 
sideration and necessity and consequently 
would not affect his reversionary rights. 
The defendants pleaded inter alia tha$ the 
suit was barred by time and that the sale 
was for consideration and necessity. The 
learned District Judge concurring with the 
Trial Court held that the suit was not atred 
by time. On the question of consideration 
and necessity the view of the first® Court 
was that the same had fot® been proved. 
“ Before the District, Judge apparently it 
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was contended that proper opportunity had 
not been given to thé defendants to prove 
consideration and necessity. 

The District Judge accepting this cón- 
tention held as follows,:— é 

“As thealienation isan old one, I think 
the vendee should be given dn opportunity 
to prove issues Nos. 5 and 6, consequently I 
accept the appeal and set aside the lower 
Court’s decree and remand the Suit for 
fresh degisien on grounds Nos. 5 and 6. - 
Court-fee and stamip to be refunded. Other. 
costs to be costs in thesuit.” 

“On behalf of the plaintiff-appellant it is 
contended that this order of the District 
Judge was wrong both on the merits and 
in form. So far as ‘the merits are concern- 
ed I do not propose to express any opinion 
one way or the other. The District Judge 
has given absolutely no reason in support 
of his order for remand. He has not given 
any -finding on the contention of*the de- 
fendants that opportunity was not given to 
produce evidence or on the contention of 
the plaintiff that such opportunity was 
given. As regards the form of the remand, 
itis obvious that the remand is under O. 
XLI, r. 23. Under that rule a remand can 
be made only if the suit had been decided 
by the Trial Court on a preliminary point, 
but this is not the case here. I hold, there- 
fore, that the remand should have been 
under O. XLI, r. 25 andnot O. XLI, r. 23. 
I have already indicated that I will not ex- 
press any opinion gs to the necessity of the 
remand. I accept this appeal, set aside the , 
order of the District Judge remanding the 
suit under O. XLI, r. 23 and direct him 
to hear the parties on the question, whe- 
ther ornot there is any necessity for a 
remand under O. XLI, r. 25 and if the 
Court is satisfied that there is such a nec- 
essity then to remand the case under that 
rule. Thecosts ofthis appeal will abide 
the result of the suit. J 

Cross-objections were filed on behalf of 
the defendants on the ground that the suit 
was time-barred and that the léarned’ Dis- 
trict Judge had relied on inadmissible - 


` evidence in holding that the plaintiff was 


below 20 years of age at the time of the’ 
institution of the suit. No arguments were 
addressed to me at the hearing of the 
appeal in support of these cross-objections 
and in any case there is no force in them. 
They are, therefdre, dismissed. 

R. L. Appeal accepted. 

i Case remanded; 
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wli CALCUTTA HIGH COURT. 

ORIGINAL Civin Suir No. 3056 or 1923. 

: August 13, 1925. 

Present:—Mr. Justice Page, 
LALIT MOHAN SEAL—PLAINTIFF 
. "versus 
BROJENDRA NATH SEAL AND OTHERS 
— DEFENDANTS. 

Hinde Law—Religious endowmegnt—Shebait, power 

of, to alter line of succession—A ceretions to, endowment 


by subsequent donations—Denor, powerseo}, to appoint 
new shebait. 

Apart from an usage or a consensus of opinion 
among those interested in the worship of the idols in 
favour of such a course, a shebait is impotent of his 


- own willand pleasure to alter the line of shebait laid 


down by the founder or by the common law of India. 
[p. 46, col. 1] > 

Nagendra Nath Palit v. Robindra Narain Deb, 94 
Ind. Cas. 212; 53 C. 132; 300, W. N. 389; A. I. R. 1926 
Cal. 490, followed, 

Sripat? Chatterjee v, Khudiram Banerjet, 82 Ind. 
Cas. 340; 41 C. L J 22: A. I. R. 1925 Cal. 442, 
dissented from. 

Persons who subsequent to the foundation furnish 
additional contributions do not thereby become 
joint founders; their benefaction is regarded as 
nothing but an accretion to an existing foundation, 
[p. 47, col". 

Ananda Chandra Chakravarti v. Broja Lal Singh, 74 
Tad. Cas. 793; 50 C. 292 at p. 302; 36 O. L. J. 356; A. I. 
R. 1923 Cal. 142, Appasami v. Nagappa, 7 M. 499; 2 Ind, 
Dec. (N. 8.) 931, Annasami Pillai y. Ramakrishna, 24M. 
219; 11 M. L. J. 1, Gossami Sri Gridhariji v. Roman- 
lalji Gossami, 17 C. 3;16 I. A. 137;13 Ind, Jur. 211; 
5 Sar. P. O J. 350; 8 Ind. Dec. (x. s.) 541 (P.O), and 


` Gouri Kumari Dasi yv. Ramanimoyi Dasi, 70 Ind. Cas. 


` Ch. 749; 72 Te, J. Ch. 281: 51 W. 


175; 900. 197; 26 C. W. N. 920; 
followed. 

A donor of accretions to the property of an idol 
already consecrated and installed may appoint any 
person for the management of the property dedicated 
by himself, whetherthe trust be of a religious character 
or not but such a person does not bècome ipso facto 
a shebait’ and entitled to hold the sacred office of 
serving the deity. Nor is the donor of such accretions 
entitled or competent to appoint a shebait of such pro- 
perty. [p. 46, col. 2; p. 47, col. 1.] 

Ifa Will bequeathing property to an idol contains 
directions relating'to a change in the line of shebaits, 
by way of a condition subsequent, the condition 
is void and the offending provisions can be expunged 
without affecting the validity of the dedication of 
the property thereunder made debutter. [p. 47, col. 2.) 

In re, Greenwood, Goodhart v. Woodhead, (1903) 1 
R. 358; 88 L. T. 212; 
19 T. L. R. 180, and Inre Crozon, Crozon y. Ferrers, 
(1904) 1 Ch. 252; 73 L. J. Gh. 170; 52 W. R. 343; 89 
L. T. 733, referred to. 


Messrs. H. D. Bose and S. K., Chakravarti, 


“for the Plaintiff. 


Messrs. I. B. Sen, W. W. K. Page, A. N. 
Sen and S, C. Maiti, for the Defendants. 

JUDGMENT.—In this suit the Court 
is asked to construe certain documents re- 
lating to the property of Gopal Chandra 
Seal, who died on the 14th September 1911. 
[After deciding the validity cf certain other 


A. L R. 1923 Cal. 30,. 
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instruments his Lordship continued:] 

On the 20th August 1910 Gopal Chandra . 
Seal made a Will which was duly admitted 
to Probate. Under the Will the testator gave 
and bequeathed: ; 

“all my real and personal estates what- 
soever and wheresoever situate to my wife 
Sreemati Badam Moni Dasi upon trust for 
the maintenance of herself and for the ex- 
penses of worship of my family idols Sree 
Sree Madan Mohan Jew, Sree Sree Radha 
Ranee Jew, Sree Sree Sreedhur Jew, Sree 
Sree Luckhy Thakur Ranee Jew. I do here- 
by nominate and appoint my wife Sreemati 
Badam Moni Dasi tobe the sole executrix 
and trustee of this my last Willand testa- 
ment and shebait of my said idol.” 

“I have by a deed of conveyance in favour 
of my son Lalit Mohan Seal provided that 
he will receive the rents and profits of the 
half part or share of the Bustee land No. 9, 
Damzen’s Lane in the town of Calcutta for 
the maintenance and support of himself 
and his wife Sreemati Basanta Mani Dasi, 
and after their respective deaths my grand- 
sons Braja Ballav. Seal, Banamali Seal and 
Kartick Chandra Seal as therein mentioned 
shall hold the same as shebait of the said 
family idols, and perform the annual fes- , 
tival of Dol Jatra of the said family idols 
out of the residue of the rent of the said 
premises No. 9, Damzen's Lane as men- 
tioned’ and described therein.” 

In my opinion, for the reasons which I 
propose to state hereafter, the directions in 
the Will appointing the testator’s wife and 
grandsons shebaits of the family idols, and 
directing them to perform the annual festi- 
val of the idols out of the residue of the rent 
of No. 9, Damzen’s Lane are Void in law. 

In the Will the testator also referred to 
certain premises No. 6,.Damzen's Lane, but 
the clauses relating to this property are 
inoperative, for these premises are covered 
by the deed of arpannamah of the 22nd 
February 1897 to whieh I will now refer. 

By this deed of arpannamah Gopal 
Chandra Seal, who was entitled to a pala of 
the worship of the family idols for four 
months‘in the year, in order to make futher 
provision for the endowment of which he 
was the shebait but not the founder, dedi- 
cafed by way of an absolute trust for reli- 
gious purposes the property No. 6, Damzen's 
Lanes This property utder the deed he 
handed oyer #0 he trustees for the time 
being, of whom he was to be the first, for 
the sole purpose of berforming the sheba 

e 
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of the idols of his family. I am of opinion 
that this was an absolute trust for religious 
purposes, and that after the execution of 
the arpannamah, No. 6, Damzen’s Lane be- 
came debutter ‘and res exira commercium. 
By the deed of .arpannamah Gopal Chandra 
Seal further provided that he should be 
the first shebait and managing trustee of 
` the property for the performance of the 
sheba, and laid down directions for provid- 
_ing a new line of shebaits. By his Will he 
created another and different line of shebaits 
_ ofthe said debutter property. These two 

lines of shebaits were different from the line 
of shebaits laid down by the founder, 
or by the Hindu Law, and each of the two 
- lines which he instituted was inconsistent 
with the other, and different from what I 
` may term the original line of shebaiis of 
which he was one. The main question 
“which falls for determination in respect of 
this deed of arnannaimah is whether Gopal 
Chandra Seal as the shebait for the time 
being of the pala of four months of the wor- 
ship of the family idols was entitled of his 
own will to alter the existing line of she- 
baits. For the reasons ‘which I have stated 
in the case of Nagendra Nath Palit v. Ro- 
bindra Narain Deb (1) and which I need 
|" not repeat, I am of opinion that, apart from 
"usage or a consensus of opinion among 
those interested in the worship of the idols 
- in favour of such a course, a shebait is im- 

potent of his own will and pleasure to 
alter the line ofshebaits laid down by the 
founder or by the common law of India. 
Counsel for the first and second defendants 
in the course of his argument drew mý 
attention to the judgment of Greaves and 
Chakravarti, JJ., in Sripati Chatterjee v. 
Khudiram Banerjee (2), and it is necessary 
' that Ishould examine the ratio decidendi 
of that case to ascertain what theie Lord- 
ships decided. Jt appears that one Man 
Gobindo Banerjee possessed a pala of wor- 
ship of certain family idols, of which, how- 
ever, he was not the founder. Twice during 
his lifetime he made accretions to the pro- 
perty of the family deities, and: on each 
` oegasion he instituted a new lineof shebaits 
who were not the existing shebaits of the 
family idols. After holding that a shebait 
for the time being could not creates 3, new 
- 'line of shebaits of properties already 


` (1) 94 Ind. Cas. 2; 53 C. 132; 300. W. 389; A. 
I. R. 1926 Cal. 490. ‘ 
- (2) 82 Ind. “Cas. 840; 
Gal. 442. 
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dedicated t} an ancestral deity, their Lord- 
ships proceeded to lay down that— 

“It is clear on the authorities that Man ' 
Gobindo, who had only a turn of worship, 
could not alter the line already established 
but without doing that, gould he fix a 
new line for the property endowed by him- 
self? That he could appoint new shebaits 
so far as his own endowments are goncern- 
ed, as I havé already said, is the common 
cage of hoth parties, but how are those 
appointments valid? Additional endow- 
ments are frequently made to a family 
deity by the de8cendants of the original 
donor, and this is highly desirable and is 
to the benefit of the Thakur, and Lam of 
opinion that there is no objection to the 
donor appointing a new line of shebatis 
for the management of the property dedi- 
cated by himself. But he cannot alter any 
of the rules laid down specifically by the 
founder. Such new shebait may managethe 
property and he would be ordinarily al- 
lowed to place the income in the hands 
of the shebaits under the original founder's 
rules. If the old shebaits agree, the, new 
shebaits may act as a joint shebait, as Nil 
Kumari was allowed to do from 1316 to 
13820, The cardinal points to be kept in 
view in these matters are, first, that addi- 
tional endowments are for the benefit of 
the Thakur, secondly, that the new endow- 
ment andthe rules laid down for its manage- 
ment and the use of the income should 
not be in any way inconsistent with the 
rules and usage of the original founder in- 
any material particular.” 

With great respect for those learned’ 
Judges I regret that I cannot persuade my- 
self that a donor of accretions to the pro- 
perty of an idol already consecrated and 

installed possesses any such right, I am 
the more emboldened to express my dissent 
from the judgment in that case because 
their Lordships cite no decision in sup- 
port of a proposition of law which appears 
to me to be opposed alike to principle and 
to authority. The donor, of course, may 
create a trust whereby the trust property’ 
may be managed by any person whom the 
donor elects to appoint for the purpose, 
whether the trust be of a religious charac- 
ter or not; but sucha trustee does not be- 
come ipso facto a shebait and entitled to 
hold the sacred office of serving the deity. 
As I apprehend the law, the donor of accre- 
tions to the estate of an, idol already in 
existence, except in the special circum- 


> 


‘of such proparty. Such a course 


‘tion is regarded 
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-stances to which I have alluded, is neither 
entitled nor competent to appoint a ete 
, if per- 
mitted, would result in endless complica- 
tions and confusion. Which of the shebaits 
would bs entitled to the care and custody 
of th3 idol, ths original shebaits, or one or 
‘more of the shebaits of the additional en- 
dowment.? «I need not, I think, labour the 
lively sources of friction which Would arise 
in such a case. In my opinion, “the pérsonse 
who, subsequent to the foundation, furnish 
additional contributions do not thereby be- 
come joint founders; their benefac- 
as nothing but an 
accretion to an existing foundation ;” per 
Mookerjee, J., in Ananda Chandra Chak- 
ravarti v. Broja Lal Singh (3), Appasami v. 
- Nagappa (4), Annasami Pillai. v. Rama- 
krishna (5), Gossami Sri a idhariji v. Ro- 
manlalji Gassami (6) and Gouri Kumari 
Dasi v. Ramanimoyi Dasi (7). 

Now, ifthe decisions in the above cases 


‘ correctly state the law, it follows that the 


directions ofe Gopal Chandra relating to 
the alteration of the line of shebaits in the 
deed of arpannamah and in the Will are 
void audinoperative. Iam further of opinion 
that it was the intention of Gopal Chandra 
, that the trustees of the endowment should 
“be the shebaits for the time being of the 
family ‘idols during pala of worship of 
which he was the present holder. These 
persons are his heirs. If it were to be 
urged that the gift of NG. 6, Damzen’s 
Lane cannot be accepted by the idols un- 
less the condition as to the line of the 
shebaits also is accepted and carried out, 


the answer would be that if the donor in- 


tended that the gift should become effective 
only if the conditions were to be fulfilled, 
or, in other words, if the terms of the arpan- 
namah are indivisible and must be accept- 
ed or rejected as a whole, such a gift could 
only be accepted (if at all) provided the 
shebaits obtained the sanction of all the 
persons interested in the ‘worship to “give 
the estate another direction” [sse Konwar 
Doorganath Roy v. Ram Chunder Sen (8)), 


(3) 74 Ind. Cas. 793; 500. 292 at p. 392; 36 O.L, J. 
356; A. I. R. 1923 Cal. 142. 

(4) 7 M. 499; 2 Ind. Dec. Bs s.) 931. 

(5) 24 M. 219: 11 M L.J. 1, 
` (6) 17 C. 3; 16 I. A. 137; ana. Jur. 211; 5 Sar. P. O. 
J. a 8 Ind. Dec. (x. s.) 541 (P. C.). 

7) 70 Ind. Cas. 175; 50 ©. 197; 26 È W.N. 920; A. 

1. Ba Cal. 30. 
: (8) 2.0. 341; 4 I. A. 52; 3 Sar. P.O. J.681; 1 Ind. 
PEN N. s.) 508 (P.O). 
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But I am of opinion that such was not the’ 
intention of the donor. I believe that Gopal 
Chandra desired and intended to dedicate 
the property in question whether a change 
in the line of shebaits was effected or not, 
and was not minded to make the validity of 
the gift contingent upon the alteration in 
the line of shebaits being accepted and ear- 
ried out. The new lines of shebaits which 
he indicated differed little from that already 
in existence. But I go further, for even if 
the directions relating to achange in the line 
of shebaits amounted to a condition, it was 
a condition subsequent that was void, and 
the offending provisions can be expunged 
without affecting the validity of the dedi- 
cation or the property thereunder made 
debutter; [In re Greenwood, Goodhart v. 
Woodhead (9) and In re Croxon, Croxon v. 
Ferrers (10)]. 

For these reasons, in my opinion, the 
trust in respect of No. 6, Damzen's Lane was 
a valid trust in favour of the deities, and 
this property will be held in trust for the 
deities by the heirs of Gopal Chandra, 
who also happen to be the present shebaits 
of his pala of worship. There will be the 
usual order for partition; costs of all parties 
a S out of the estate. 


Order accor analy 
0) 009 1 Oh. 749; 72 L. J. Ch. 281; 51 W. R. 358; 
88 L. T. 212; 19 T. L. 'R. 180. 
Phe (2904) 1 Ch. 252; 73 L. J. Ch. 170; 52 W., R. 343; 
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© Present: —Sir Louis Stuart, Kr., Chief 

Judge, and Mr. J ustice Hasan, 
Babu JAGDEO SINGH—PLAINTIFE— 

APPELLANT 
versus 


DEPUTY COMMISSIONER or DISTRIOT 


PARTABGARH AND oTHERS—DEFENDANTS— 


RESPONDENTS, 

Hindu * Law— Will- - Construction—Legatee to gee 
testator's entire property and be his waris and janashin— 
Conditions super added-—Conditions repugnant to law, 
effect of--Conferment of absolute or life estate—-Abso- 
lute gift tille to be defeated on some future event— 
“Imlak”, “riyasat,” “waris” aad “jagashin”, meanings 
of —Char itable Endowments Act (VE of 1890), s. 14— 
Suit for recovery of trust property challenging grantor's 
right to create trugt, m&in®uinability of. 

It is always dangerous to construe the words of one ° 
Will by the construction of more or less similar words 
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ina different Will which was adopted by a Court in 
another case. [p. 55, col. 1.] ` 

Where a Will recites that the legatee isto get after 
the testator’s death the entire property which the 
testator possessed and the legatee, the sole object of 
the bounty in the Will, is to be his heir and successor 
and adds that the legates isto comply with the con- 
ditions specified in certain clauses inserted in the Will, 
the first of which is that the legatee shall not change 
his Hindu religion; the second is that the bequeathed 
property shall not be alienated either in whole or in 
part nor shall it be partitioned at any time and the 
third is the special course of inheritance and so 
forth, the dispositive words used in the first part of 
the Will being that the legatee shall get, after the 
testator's death, all that same imlak and riyasat and 
shall be his waris and janashin, the proper construc- 
tion of such a Will is that the estate conferred by the 
first part of the Will is an estate of inheritance and 
the testator intended to give an absolute and not only 
alife estate and that the clausss specifying the con- 
ditions were not intended to express the nature of the 
estate conferred but merely to specify the conditions 
with which the testator desired to fetter the estate, 
already created by him in the first part of the Will 
and, therefore, such of the conditions as were repug- 
ment to that estate must be declared void. [p. 57, col. 


h 1, gift may be absclute in the first instance but 
liable to be defeated on the happening or not happen- 
ing of some future event. [p. 61, col. 1] 

Per Stuart, C. J.—The word ‘imlak’ is an Arabic 
word of the same root as malik and means property. 
That which a man owns as malik is his mlak. 
Riyasat’ is a word which is commonly used to re- 
present “estate” and in Oudh is almost invariably 
used to describe a talugdari estate. [p. 54, col. 1. 

Great stress is not to be laid upon the words “heir” 
and “successor”, for the use of those words would be 
equally consistent with the grant ‘of a life-estate as 
with the grant'of an absolute estate. [p. 58, col. 2.] 


Per Hasan, J.e-The word imlak' is only a gramma- 
tical variation of the word ‘milkiat, the last word con- 
noting ownership in the subjective sense; malik 
denotes possessive case, that is one possessed of 
ownership. [p. 6], col. 1.] | 

Imlak is the plural objective case, that is, the 
things in which ownership is passed; milkis the 


singular.. They are words of known legal import and ` 


ier used in a Will must have their legal effect. 

ibid. 

l The words “waris” and “janashin™ are well-knof¥n 
words of limitation denoting an estate of inheritance, 
but this natural meaning may be displaced by 
the context as showing a different meaning. The 
literal translation of the word “waris” is “heir” and 
of a “janashin,’ lucum tenens, Ordinarily a person 
does not take an estate inthe character of an heir 
without possessing the quality of transmitting the 
inheritance to his future heirs according to law. 
But a person made an heir under a devise may 

“be divested ofthat quality by the provisions ofa 
Will. [p. 61, cols.1 & 2.) 

Thukrain Sookraj Koowar v. Government, 14 M.I. 
A. 112; 2 Sar. P. ©. J. 705; 20 E.R. 
England v. Vagliano, (1891) A. C. 107; 
145~64 L. T. 3532 39 WER. 657; 55 J. P. 676, Narendra 
Nath Sarcar ve Kamalbasini Dasi, 23 gf. A. 18 at p. 
26; 23 C. 563; 6 Sar. P. O.J, 667; 6M. L. J.71; 12 
Ind. Dec. (N. s.) 374 (P. OP Susimen Chowdhurain v. 
Shib Narayan Chowdhury, 66 Ind. Cas, 193; 49 I. A. 
#5 at p. 26; 15 L. W? 434; 26 O. W.N. 425; 42 M, L, 
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J. 492; 30M. L. T. 242; 20 A. L. J. 362; 35 C. L. J. 427; 
24 Bom. L. R. 576; (1922) M. W. N. 368; A.I. R. 1922 
P. O. 63; 1 Pat. 305: 3 P L. T, 133 (P. C.), Jotindro- 
mohun Tagore v. Ganendramohun Tagore, 18 W. R. 
359; 9 B. L. R. 3774 I. A. Sup. Vol, 47; 2 Suth. P. C. J. 
692; 3 Sar. P. O. J. ¿Z (P. O.), Tarokessur Roy v. Soshi 
Shikhuressur Roy, 9 C. 952; 10 L A. 51; 13 C. L. R. 62; 
7 Ind. Jur. 327; 4 Sar. P. O. J. 439; 4 Ind. Dee. (N. 8.) 
1284 (P. C>, Shookmoy Chandra Das v. Monoharri 
Dassi, 12 I. A. 103; 11 C. 684; 4 Sar. P. C. J. 639; 9 
Ind. Jur. 234; 5 Ind. Dec. (x. s.) 1214 (W. C.), Kristoro- 
moni Dasi 7. Narendro Krishna Bahadur, 16 0. 383; 
16 I. A,29; 13 Ind. Jur. 90; 5 Sar. P. C. J. 285; 8 Ind. 
Dee, (N. s.) 252 (PO), Skinner v. Naunihal Singh, 19 
Ind. Oas. 267; 35 A. 211; (1913) M. W.N. 500; 13 M. 
L. T. 488; 11 A.L. J. 494; 17 O. L. J. 555; 15 Bom, L. 
R. 502; 17 CO. W. N. 853; 25 M. L. J. 111; 40 I. A. 105 
(P. 0.), Bhoobun Mohini Debia v. Hurrish Chunder . 
Chowdhry, 40. 23; 30. L. R. 339; 51. A. 138; 3 Sar. 
P. 0. J. 815; 3 Suth. P. C, J. 537; 2 Ind. Jur. 430; 1 
Shome L. R. 241; 2 Ind. Dec. (N. s.) 16 (P. O.), Rai- 
kishori Dasi v. Debendranath Sircar, 15 O. 409; 151. 
A. 37; 12 Ind. Jur. 175; 5 Sar. P. C, J. 100; 7 Ind. Dec. 
(x. 8.) 857 (P. Oj and Lalit Mohun Singh Roy v. 
Chukkun Lal Roy 24 O. 834; 24 I. A. 76; 1C. W.N. 
387; 7 Sar. P. C. J. 155; 12 Ind. Dec. (nr s.) 1224 (P. 0.), 
referred to. 

A suit seeking to recover property dedicated to 
charitable purposes based on the allegation that the 
settlor had only a life-interest in the property vested 
in the Treasurer of Charitable Endowments and that 
the property could not be subject to a trust for a 
charitable purpose inasmuch as the settlor had no 
title to dispose ofthe property after his life, is not 
barred by s. 14 ofthe Charitable Endowments Act. 
The Act has nothing to do with a case where the claim, 
is made in defiance of the trust and on a titlé par- 
amount to the settlor’s. The very preamble of the 
Act shows that it contains provisions for the vesting 
and administration of property held in trust for 
charitable purposes, thus assuming that the settlor had 
a title to create the trust. [p. 59, col. 2.] 

Appeal against the judgment and decree 
of the Subordinate Judge, Partabgarh, dated 
the 22nd April 1924. f 

Messrs. Bisheshar Nath Sirivastava and 
Radha Krishna, for the Appellant. 4 

Messrs. A. P. Sen, H.K. Ghose, Ali Zaheer, 
G. H. Thomas, Mahendra Deo Verma and 


Awadh Behari Lal, for the Respondents. 


JUDGMENT. 

Stuart, O. J.—This is a plaintiffs ap- 
peal. It relates to the succession to an 
estate which passed from Raja Ajit Singh, 
who died on the 18th Detember 1889, to 
Raja Partab Bahadur Singh, who died on 
the 18th June 1921. The property to which 
the dispute relates includes the estate of 
Taraul, certain property which was obtained 
by grant from British Government by Raja 
Ajit Singh in-respect of which he received 
a Sanad (Ex. A-10) dated 7th May 1881, and 
certain selfsacquired property of Raja Ajit 
Singh. It does not include property which 
was acquired independently by Raja Partab 
Bahadur Singh. An appreciation of the 
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nature of'the dispute will be assisted by 
consideration of the history of the family 
concerned. Tne family is a family of 
Sombansi Rajputs whose original ancestor 
was Raja Jait Singh yho, according to Lhe 
Gazatteer of the Partabgarh District, died 
in 1328 A. D. ‘It is" sufficient to give a 
pedigree of the later descendants of the par- 
ticular branch with whom the dispute is con- 


cerned. . 


MEHRBAN SINGH ° 
| 


\ 
Sarnam Singh Abhiman Singh 


Sheoratan Singh Gulab Singh. 


Left descendants with whom the 
dispute is not concerned. 











[ 
I 
Bhairon Bakhsh Audhan Singh Umand Singh 
J 

Sheo Babadur Singh, J. aipal, 

and others 

eae sip te ie te 
Sarabjit Singh. Ajit Singh. Bishnath Singh 
| \ 
Sitla Bakhsh Singh Deomangal Singh 


am namnaman aaae aaa arakan aan Amara 


j ; 
saa Bahadur Amar Bahadur Jeduraj 
Singh. Singh. Singh, 





` 


t 
. pan nagan NINI 


| || 
aides Singh, Jagdeo Siagh. Partab Bahadur 
Singh 


Shambhunarain Prasad Singh, 
(died Dəcember 1915). 


This pedigree is accepted as correct by 
the parties. It is more complete than the 
pedigree given in the plaint. it will be 
found in part in Ex. A-27 an extract from 
the District Gazetteer of Partabgarh, The 
same exhibit®°gives the more important 
facts as to the earlier history of tie family. 
It appears that Abhiman Singh acquired, 
during the later part of the rale of the 
Kings of Oudh, what was known as the 
“Talugqa Taraul” to which he added many 
neighbouring villages. Abhiman Singa was 
murdered. After his death Gulab Singh 
who, it will be seen from the pe ligree, was 
the younger son of Abhiman Singh's brother, 
Sarnam Singh, succeeded in ousting his 
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cousins Bhairon Bakhsh, Audhan Singh and 
Umand Singh from the possession of the 
Taraul Taluka. He gave Bhairon Bakhsh 
and Umand Singh one village for their 
maintenance and gave Audhan Singh the 
village of Mallupur for his maintenance. 
Audhan Singh had three sons: Sarabjit 
Singh, Ajit Singhand Bishunath Singh. 
Sarabjit Singh is said to have been murder- 
ed by Gulab Singh. Ajit Singh endeavour- 
ed at the Summary Settlement of 1856 to ob- 
tain the Taluga of Taraul from Gulab Singh. ` 
The Mutiny broke out before his claim was 
decided. During 1857 and 1858, Gulab 
Singh placed himself definitely in opposi- 
tion to British Rule. Ajit Singh on the other 
hand identified himself with the British 
Authorities and assisted certain British 
Authorities and assisted certain British re- 
fugees to safety. In consequence, after the 
British power was restored, Gulab Singh's 
property was confiscated and the Taluga of 


` Taraul was assigned by the British Govern- 


ment to Ajit Singh. He was also given 
in the grant certain villages known as 
the Deotaha Grant. He received sanads 
but did not apparently receive a primoge- 
niture sanad. His name is entered as 
talugdar in the lists prepared under the 
provisions of Act I of 1869. He was entered 
in List No. I as No. 251, in List No. II as 
No. 115 and in List Vas No. 57. In the 
year 1859 a lady called Thakurain Sukhraj 
Kuar took exception to the grant of Deotaha 
to Ajit Singh. She was the widow of Kali 
Prasad Singh who died in 1856, Kali 
Prasad Singh was the representative of the 
younger branch ofa family, the represen- 
tative of the elder branch of which was the 
Raja of Bhinga. Kali Prasad Singh was 
jn possession of the Deotaha estfte. This 
estate was erroneously supposed by the 
British Government to be the property of 
the Raja of Bhinga. The Raja of Bhinga 
having been discovered in 1859 to be in 
possession of concealed guns, an o:dsr waa 
issued by the British Government confis- 
cating a moiety of his estate. He wus al- 
lowed to select the moiety with which he 
would prefer to part, and fraudulently and 
dishonestly informed the Government that 
the Deotaha estate was a moiety of his 
estate and that this was the moiety with 
which hê wished to part. The British Ge- 
vernment accordingly *confi8cated the Dec- 
taha estate which did not belong to the 
Raja of Bhinga emdewhich actually belong-, 
ed to Thakurain Sukhraj Kuar, and bess 
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towed itasa grant upon Ajit Singh. The 
lady instituted a suit against the ‘Local 
“Government which was finally decided by 
‘their Lordships of the Privy. Council by 
‘their decision which is reported as T'hukrain 
Sookraj Koowar v. Government (1). As a 
result of this decision the Deotaha grant, 
‘with the exception of one village, was res- 
‘tored to the lady and passed out of the 
“possession of Ajit Singh, Ajit Singh agreed 
‘to surrender the village, which was not 

'` .covered by the decree ts the British Govern- 
‘ment and the British Government to com- 
‘pensate him for the loss of the Deotaha grant 
-granted him other villages and issued a 
‘Supplementary Notification dated 7th 
‘October 1876 correcting in his case List V 
‘ofthe lists prepared under Act I of 1869 
‘by a substitution of Chamiani in the Unao 
‘District, Harauli Qutubnagar in the Hardoi 
District ‘and Aurangabad in the Kheri 


District as the estates granted to him in 


‘place of the estate of Deotaha. This 
motification is quoted in Sykes’ Compendium 
‘of the Laws relating to the ‘Taluqdars of 
‘Oudh at page 417. Ajit Singh who was 
‘subsequently created a Raja, had thus 
‘acquired under his original sanad the estate 
‘of Taraul, which had been confiscated from 
‘Gulab Singh, the three estates already 
‘mentioned, his title to which was confirmed 
‘by the sanad (Ex. A-10) of the 7th May 1841 
and in addition acquired during his lifetime 
other landed property. He had no male 
issue. When the Chief-Commissioner in 
1861 issued to the Talqudars of Oudirthe 
instructions, which are given in the 
‘introduction to Sykes’ Compendium at 
page 97, desiring them to state who were 
their heirs, Ajit Singh as will be seen from 
the deposition which he made in March 1888 
(Ex. A-19) gave as the names of his heirg 
his nephew Sitla Bakhsh Singheand pos- 
sibly some other names, his deposition is not 
very clear on the point. But it is clear that 
at alater period he wasofa mind to make 
Sukhdeo Singh his heir. As he explains 
in his deposition he changed his mind after- 
wards and finally decided that Partab 
Bahadur Singh should ‘succeed him. On 
the 2nd March, 1877, he executed a Will 
(Ex. A-1) in which he nominated Partab 
Bahadur Singh as ‘his heir. He revpked this 
Will by another registered Will (ix. A-2) 
which he exefuted’on the 6th November 
1884: In:thi8 Will he again flominated 
hee got ese .. | 


MB TEM LA, 112; 2 Sar. P, O.J. 705; 20 E. R. 728, 
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Partab B&hadur Singh as his ‘heir. : The 
construction of the termsand the effect of: 


the disposition containedin this Will are the 


‘two main points to be decided “in this 
‘appeal : 


On the 14th August, 1885, Raja Ajit Singh 
applied to the Revenue Authorities for 


‘mutation of names in respect only of the 


Taraul estate in favour of Partab Bahadur 
Singh. Hedeclared in his applitation (Fx. 
A-18) that" he had placed fPartab Bahadur 
Singh in possession of the Taraul estate. 
Notices were issued. ` Sheo Bahadur Singh, 
the eldest son Sf Bhairon Bakhsh, objected. 
Mutation was granted in favour of Partab 
Bahadur Singh by an order of the Deputy 
Commissioner dated 24th September, 1885 
(Ex. A-14). On the 6th’ September, 1887, 
Sukhdeo Singh, the elder brother of Partab 
Bahadur Singh, instituted a suit (Plaint 


Ex. A-16) against Raja Ajit Singh and - 


Partab Bahadur Singh for ‘a declara- 
tion that the rule of succession in the 
family, in the absence of a Will, was by 
lineal primogeniture and for a declaration 
that Raja Ajit Singh had adopted the plaint- 
iff Sukhdeo Singh in 1866. He further 
asked for a declaration that Raja Ajit Singh 
had no right to transfer his property in 


favour of any person other than the plainte. 
‘iff Sukhdeo Singh, and for a declaration 


thatthe Will of the 6th November, 1884, was 
void. Raja Ajit Singh | 
written statement on 19th December 1887, 
(Ex. A-17) and Bartab Bahadur Singh filed 
a written statement dated”17th December, 
1887 (Ex. A-18). The suit was decided by 
Mr. Mohammad Samiullah, District Judge 
on the 9th May 1888. His judgment is 
Ex. A-20. In the course of the proceedings 
Raja Ajit Singh made a deposition to which 
reference has already been made (Ex. A-19). 
Mr. Mohammad Samiullah decided that 
Sukhdeo Singh had not been adopted by 
Raja Ajit Singh and that Raja Ajit Singh 
had theright to. make the Will of the 6th 
November, 1884. Hé dismigsed the suit 
accordingly. An appeal was filed tò the 
Court of the Judicial Commissioner. This 
was decided by a judgment of the 21st Janu- 
ary, 1890 (Ex. A-21). It upheld the decision 
of the District Judge and dismissed the 
appeal. Partab Bahadur’ Singh according- 
jy remained in. possession of the Taraul 
estate until the death of Raja Ajit Singh 
which took place on the 18th December, 
1889. It is to be noticed that thére are some 
serious mistakes in the translation of Raja 


in reply filed a’ 
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Ajit Singh’s deposition (Es. A 19). Heis 
- recorded in the translation as stating that 
he had adopted Partab Bahadur Singa, On 
examining the original we find that he stated 


that he had not adopted Partabd Bahadur- 


Singh, The word ‘adoptee’ which has baen 
inserted in places by the translator has been 
erroneously translated. 

Partal Bahadur Singh who was subsequent- 
ly created a Raja and a C. L B. remained 
in possession of the whole of Raja Ajit 
Singh's property uatil his death on the 18th 
June, 1921. He married more than one 
lady and had male issue, one son Shambu 
Narain Prasad Singh, who died in Decem- 
bər 1915 at the ageof about ior 15. He 
hai no other male issue. He has been 
suceesdéd by his three widows: Rani 
Jageshwar Kuar, Rani Sukhpal Kuar and 
Rani Subhnath Kuar, The estate is under 
the Court of Wards. He had made several 
alienations of the property in his lifetime 
one of which wasin favour of a daughter 
Vidyawati Kumari alias Lallu Sahiba who 
is married toa gentleman called Divakar 
Prakash Singh and another of which was 
an alienation in favour ofa charity known 
as the “Partab Bahadur Charitable Trust” 
which is vested in the Treasurer of the 
Charitable Endowments of the United 
Provinces. 

On the Ist May, 1922 Babu Jagdeo Singh, 
plaintiff appellant, the elder brother of the 
late Raja Partab Bahaduy Singh, instituted 
„the suit out of which this appeal arises against 
the Court of Wards a3 representing the 
estate, the three widows, Divakar Prakash 
Singh and his wife as transferees and the 
Traasurer of the Charitable Endowments 
as representing the “ Partab Bahadur 
Charitable Trust”. His suitis for the posses- 
sion of all the property of Raja Ajit Singh” 
which passed into the possession of Raja 
Partab Bahadur Singh. He took the posi- 
tion that succession was under Act I of 
1869 to the property of Raja Ajit Singh, 
that the estdte being both under the sanads 
and under the custom of the family an 
imopartible estate to which a single heir only 
could succeed, that the succession was with 
him as the eldest representative of the 
senior ling wh» was entitled to succeed, 
whether succession ba considerel to be 
under lineal primogeniture or acsording to 
the provisions of the Hindu Enw. Hs claimed 
gush non-talugdari property a3 was left by 
Raja Ajit Singa under an allegation, that 
thara was a custom in the family, by whioh 


TAGDEO SINGH V. DEPUTY coMMISSfONHR OF PARTABGARH. 


51 

the person who inherited the talugdart 
property also inherited the non-talugdarz 
property. He did not claim the self-acquir- 
ed property of Raja Partab Bahadur Singh, 
He did not set himself up as Raja Partab 
Bahadur Singh's heir. He set himself up to 
be Raja Ajit Singh's heir. He took the posi- 
tion that, on the death of Raja Ajit Singh, 
Sitla Bakhsh Singh succeeded to the estateas 
heir of Raja Ajit Singh, but that his enjoy- 
ment of the estate was postponed to the life 
estate of Raja Partab BahadurSinghcreated 
by the Willof 1884, and claimedas successor 
of Sitla Bakhsh Singh (paras. 10 and 11 of 
the plaint). He contested the alienations of 
Raja Partab Bahadur Singh, After the 
institution of his suit, and while it was in 
progress, Rani Jageshwar Kuar on the au- 
thority ofa Will madeby Raja Partab Baha- 
dur Singh on the 10th May 1916 (Ex. A-3) 
execution of which was admitted by the 
plaintiff, adopted a boy called Ajit Partab 
Singhon the 9th May, 1922, as the adopted 
son of her husband and in her written 
statement para. 48 brought this fact to the 
notice of the Court and requested that this 
boy should be joined as a defendant. On 
the 9th May, 1923, the plaintiff refused to 
join this boy as a defendant and he is not a 
party to thesuit. The learned Subordinate 
Judge who heard the suit dismissed it on 
the 2nd ‘of April, 1924. He held that 
Raja Partab Bahadur Singh had a full pro- 
prietary title to the estage with power of 
alienation. It is to be noted that he had de- 
cided on a preliminary issue to the contrary 
but he agreed to review his finding by an 
order of the 22nd April 1924 and re-decided 
the matter in his final judgment. It is not 
necessary to decide whether*he rightly 
reviewed the orderas the matter must be 
decided now on the merits. He further 
held in respect of Taluka Taraul, that it 
had passed by gift to Raja Partab Bahadur 
Singh when he was placed in possession of 
it in 1885,and that the suit was barred in 
respect of that portion of the property 
claimed. He held further that the suit was 
barred by limitation in respect to the whole 
of the property, because the cause of*ac- 
tion had accrued to the plaintiff when Raja 
Partab Bahadur Singh made his first aliena- 
tion®ot the 20th May, 1890, and that inas- 
much as the suit Mad mot been brought 
withinel2 years of that date it was tim: 
barred. He was ef opinion that the Chami- 
ani, Haraufi Qutabnagar and Aurangabad 
estates could not he teated as descending 
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by. primogeniture to the heir-at-law. He 
found that under the provisions of the 
Charitable Endowments Act VI of 1890 it 
. was not open to.the plaintiff to set aside 
the trust created by Raja Partab Bahadur 
Singh known as the “Partab Bahadur 
Trust.” He found against a custom of 
impartibility of non-talugdari property and 
against the incorporation of non-taluqdart 


property into the taluga. He decided cer- . 


tain points against the defendants, the most 
important of which was a plea raised as to 
succession being by a rule of tanistry. 
The defendants-respondents have not en- 
deavoured to support their case upon any 
of the points decided against them. 

: The main question for determination in 
this appeal is whether the learned Subor- 
dinate Judge arrived at a correct conclu- 
sion when he found that under the terms 
of the Will of 6th November, 1884 (Ex. A-2) 
Raja Ajit Singh conferred on Raja Partab 
Bahadur Singh an absolute estate over the 
property covered by the Will. If this deci- 
sion is correct the appeal must fail. If 
Raja Partab Bahadur Singh had an abso- 
lute estate, his devise under Ex, A-3, his 
own Will of the 10th May 1916 which was 
not contested isa good devise. In any cir- 
cumstances it is to be noted that the plaint- 
iff-appellant does not claim as an heir of 
Raja Partab Bahadur Singh but asan’ heir 
of Raja Ajit Singh. In order to determine 
this question it 1#necessary to construe the 
provisions of Er. A-2 and to arrive at a 
decision as to what was the estate created 
by the terms of that document. There are 
many difficulties in arriving at the cone- 
traction of this Will. The first difficulty is 
that it is written loosely and in peculiar 
language. Thesty.e of the Hindustani is 
in the min colloquial but throvghput the 
Will there is an attempt to use wuat the 
drafter considered to be legal phraseology, 
and the admixture of the two styles has 
resulted in an inartistic production. The 
translation which willbe found in the paper- 
book was made for the first time after the 
appeal was filed. Previous to that there had 
pedn no translation. There is at present no 
editor for the preparation of these paper- 
books, The Court proposes to provide an 
editing and supervising machinery in? the 
future,-but such machihery is not at present 
in.existence. The translation of documents 
in appeals such as thiseisea gonsiderable 
task. The documents translated in this 
appeal cover many htindred printed pages, 
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Thetask of translation is distributed amongst 
certain translators, who are paid perma- 
nent salaries and other translators who 
work on fees; and the checking of the trans- 
lations is left to the Head Translator. In 
a sense these translations ate official but 
it frequently happens, as it happened 
in this case, that the translation leaves 
much to be desired. To get ovér this 
difficulty we. have prepared oursélves a 
translation*® of the important passages of 
Ex. A-2. The main work of preparation of 
this translation has been that of my learned 
brother Mr, Justice Wazir Hasan who in 


.his previous practice at the Bar has had 


peculiar opportunities of studying the exact 
meaning of Arabic, Persian and Urdu 
words which are used in the legal docu- 
ments prepared in Oudh. I have gone 
through this translation with him word by 
word and as far as we can gather the trans- 
lation of the salient passages which are 
given below is correct. 

This is our translation:— 

“I am Raja Ajit Singh Bahadur....... ee 
resident of Fort Partabgarh, Province of - 
Oudh. ` 

“Whereas by means of a permanent sanad 
of the British Government the Taluga of 
Tirol together with the villages appertaining 
thereto is in my possession and milkiat and 
besides that in the Districts of Unao, Kheri 
Lakhimpur, and Hardo, ete. I have received 
in grants, villages from the British Govern- 
ment and there are other villages and. 
shares appertaining to Qila Partabgarh and 
khas lands in the Districts of Partabgarh, 
Benares, Jaunpur and Allahabad, ete., by 
means of purchase, in my milkiat at present 
and are being so acquired by me. And 
whereas I have got no self begotten son, 
therefore, under the power given by the 
British Law and the custom of the country, 
it is incumbent on me to express my heart's 
desire by means of this Will with certain 
conditions and limitations as, hereinafter 
stated, so that according to my wish this 
document be acted upon after my death 
without dispute on the part of any one, 
namely; after my death my entire imlak and 
riasat, moveable and immoveable which 
I have already acquired or may acquire 
hereafter before I die, Lal Partap Bahadur 
Singh son of Sitla Bakhsh Singh (who 
according to nly experience is able and 
competent, and in whom I place confidence 
that he will lead his life according to the 
faith of the Hindu religion and according 
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to the rules of good society) shall get after 
my death all that same imlak and riasat 
(ntoveable and immoveable whether in 
existence at present er acquired in the 
. future) and Lal Partab Bahadur Singh shall 
be my waris and janashin. It will be in- 
cumbent on the said waris, after he has 
become waris, to abide by and carry out 
the conditions hereinafter stated: | 

“lst. The said heir shall remain during 
his lifetime a firm and steady &dhereftt to 
the Hindu religion as it has been observed 
in our family from ancient times. Except 
as remaining the follower of the Hindu 
religion, he shall not be competent to be- 
come a convert to any other religion at any 
time. 

2nd. The said heir shall have no power of 
transferring either the whole or any por- 
tion of the immoveable property hereby 
bequeathed. The bequeathed ilaka in its 
present condition, entire and compact, all 
that I shall leave behind, shall continue to 
descend in an unbroken chain of the future 
heirs of the legatee ad infinitum and sub- 
ject to the same conditions to which the 
legatee is subject. 

3rd. The legatee and his representatives 
thereafter shall have no authority to encum- 
ber my bequeathed property with any debt 
nor shall this property be liable to be sold 
or auctioned or in any other manner trans- 
ferred in lieu of the personal debts of the 
legatee or the represgntatives of: the 
_legates. 4 

4th, 

5th, In case the legatee completes the 
span of his life according to my wishes 
then after his death this estate and 
imlak, «whether it is an estate acquired 
under the sanad or purchased for considera- 


tion or granted by the British Government’ 


shall descend to the future heirs of the 
legatee according to the rule of lineal pri- 
mogeniture and according to the conditions 
stated above, and subject to the limitations 
of the sanag granted by the Government, 
without division and partition, and in ac- 
cordance with the cls, 1, 2,3,6and 11 of 
s. 22, Act I of 1869. But whosever shall be 
the heir he shall also be bound by all 
these conditions whatever be the rule of 
law. 

“Gth. Whatever gozara (maintenance) either 
in the form of cash or in lahds stands fixed 
to-day for my relations, that maintenance 
shall be continued to those relations and 
to their legitimate and Shastric heirs, the 
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legatee and his heirs shall have no power 
of interfering with or otherwise disturbing 
the said allowances and these allowances 
shall be continued solong as they adhere 
to the biradri by observing the rules appli- 
cable to eating and drinking obtaining in 
‘he family and the biradri of the Sombansi 
clan, 

“7th. If at any time the legatee or any of 
the heirs of the legatee thereafter renounces, 
the Hindu religion and adopts a different 
religion orin breach of the conditions of 
this Will transfers either in whole or in part 
the bequeathed property and for that reason 
is suspended, after due inquiry and proof, 
under an order of the Government or under 
a claim of any rightful heir, then the rules 
of inheritance as laid down in the conditions 
embodied in cl. 5 shall at once come inte 
operation, Butifthe future heir is incap- 
able of managing the estate on account of 
minority or idiocy, then the authorities for 
the time being shall out of graciousness 
assume possession and manage the estate 
in the capacity of Court of Wards............ 

8th. In making this Will cls. 4, 5,7, 8, 9 
and 10 ofs. 22 of Act I of 1869 have been 
deliberately omitted, the sincere desire of 
the testator being that this estate may 
remain with his male heirs of the family. 
and of the Sombansiclan, and the afore- 
said clauses are contrary and opposed to 
that desire. 


llth. It shall be lawful for thelegatee and 
his representatives to maintain and uphold 
the dignity, by suitable means, of the palace, 
Fort Partabgarh with the object of giving 
bliss to my soul, but in the event of any 
negligence in this behalf, no responsibility 
or charge of breaking any condition of this 
Will shall be imputed to them. The carry- 
ing out of this wish of mine shall rest on 
their pleasure and competency.” 

I propose first to construe the actual 
words of the translation, and to state what 
appears to me to be the meaning of those 
words in their literal sense as indicating 
the intention of the testator, and subse- 
quently to examine the legal effect of the 
dispogitions that he intended to make. — 

Raja Ajit Singh commenced by reciting 


that he is the owner 8f ihe'Taluga of-Tarauwi 


which “he holds undera ptrmanent sanad, 
of the villages ewleich comprise the grants 
of Chamiani in the Unao District, Auran- 
gabad in the Kheri District (which he calla 


. 
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Kheri Lakhimpur) and Harauli Qutubnagar 
= in the Hardoi District, which he holds under 
\ the grant which formed the subject of the 

sanad of 1881, and of certain villages which 

he had acquired by purchase. He continu- 


ed that, as he has no male issue, he finds it 


incumbent to state what is his desire as tc, 


succession and that this desire is contained 
in the present Will with certain conditions 
and limitations therein. Then come the 
importavt words, He 1ecites his confidence 
inthe capacity, character, and orthodoxy 
of Lal Partab Bahadur Singh, and continues 
that Lal Partab Bahadur Singh, is to get 
after his death the entire property which he 
(the. testator) possesses, and he declares 
that Lal Partab Bahadur Singh is to be his 
heir and successor. The words that he 
uses. to describe his property are signifi- 
eant. He calles it his imlak and riasat. 
The word imlak is an Arabic word of the 
same root as malik and means property. 
That which a man owns as malik is his 
imlak. Riasatis a word which is commonly 
used to represent “estate” and in Oudh is 
almost invariably used to describe a talug- 
dari estate. When Raja Ajit Singh uses 

- the words imlak’and riasat I take him to 
use the word inilak in special reference to 
such of his property asis not included in 
the Taluqa Taraul and the word riasat to 
include the Talugqa Taraul. He states that 
Partab Bahadur Singh will get “ (paway) ” 
this property. ‘The verb pana of which 
“paway” is the aorist is a Hindi verb 
which means to “get, obtain or receive” 
and is commonly used io denote the 
recipient of a gift. There isa well-known 
adage“ Allah de banda pae" which means 
“God is the giver, man is the receiver,” and 
the meaning of the words “ Partab Bahadur 
Singh shall get or receive my property ” 
is exactly the same asthe meaning of the 
words. “I give Partab Bahadur Singh my 
property.” Subsequently he adds that 
Pa tab Bahadur Singh is his heir and 
successor (waris aur janashin) andcontinues 
that having taken that position, Partab 
Bahadur Singh is to comply with the 
conditions of the Will. . 

The first condition is that Partab Bahadur 
Singh is to continue in the orthodox Hjndu 
faith. 

` The rext condifion is that Partab Bahadur 

Singh is to have ‘no power of transftr over 

any portion of the estat®. “Stress is then 

laid upon the fact that the whole estate is 

to remain impartible,and here for the first 
e 
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time is specific mention of succession ; but 
that mention does not carry the case much ° 
further than the original gift of the estate 

to Partab Bahadur Singh. It continues that 

the estate isto descend inan unbroken chain 

of the future heirs of Partab Bahadur Singh 

who willall be subject to the same condi- 

tions to which Partab Bahadur Singh is 

subject. x 

The tigd condition prohibits Partab 
Bahadur Singh and his heirs not only frem 
alienating any portion of the estate, but 
from encumbering it, and endeavours to lay 
down a condition that no portion -of the 
estate is to be liable to sale or transfer in 
satisfaction of the personal debt of Partab 
Bahadur Singh and his heirs. 

The fourth condition (which we have not 
specially translated as the translator's 
translation is sufficient for the purpose) 
is to the effect that Partab Bahadur Singh 
shall have the power to utilise the savings 
out of the income as he may wish. 

The fifth condition attempts to regulate 
the succession to Partab Bahadur Singh. It 
accepts in part the succession laid down by 
s, 22 of Act L of 1869, but endeavours to 
eliminate a portion of that succession, Ac- 
cording to this condition the estate would 
descend in the first place to the eldest son 
of Partab Bahadur Singh and his male 
lineal descendants. In the second place, if 
the eldest son of Partab Bahadur Singh had 
died in his life-time, leaving male lineal 
descendants, then to the eldest and every. 
other son of such eldest son successively, 
according to their respective seniorities and 
their respective male lineal descendants, 
subject as aforesaid. In the next place, if 
such eldest son have died in his father’s 
dife-time without leaving male lineal de- 
scendants, then to the secondand every other 
son successively, according to their respec- 
tive seniorities, and their respective male 
lineal descendants. The succession in 
default of the above would thea be to the 
eldest and every other brother according to 
their respective seniorities and their res- 
pective male lineal descendants. In de- 
fault of any such heirs, the succession would 
then be to such person as would have 
been entitled to succeed to the estate under 
the ordinary law to which Sombansi Rajputs 
are subject. This condition would exclude 
the son of a daughter treated in all respect 
as ason, a person adopted by a writing, 
widows and male lineal descendants who are 
not najib-ul-trafain, 
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The sixth coadition obliges tite holder 
of the estate to continue maintenance to 
certain persons, 

The seventh: condition is a condition of 


| defeasance, Itlays down that, if any holder 


at any time ceases to bé an orthodox Hindu, 
hə is to forfeit his rights to the estate. Ib 
continues that ifsuch a holder at any time 
transfers duy part-of the estate, and iffor 
that reason he is suspended either eby ag 
order.of the Crown, orona claim Taral 
by .a rightful heir, he is to lose his rights 
to the property .and is to bè succeeded by 
the next heir according to the rule of 
succession laid downin the fifth condition, 
Then follows an expression of an intention 
that in the event of the incompetence of an 
heir, the property should be managed by the 
Court of Wards. 

The ninth clause, in which we have not 
thought it necessary to alter the transla- 
tion in the paper book, contains an expres- 
sion of the testator’s desire that there 
shall be no future disputes in the family. 

Tae tenth clause, the translation of which 
wa have also accepted from the paper book, 
lays down power of the holder in respect of 
granting leases, 

The eleventh. clause, directs the holder 
to keep the palace in the Partabgarh Fortin 
good condition. 

. The twelfth clause, the translation of 
which in the paper book we accept, revokes 
all previous dispositions, 

I shall now consider the legal effect of 
the disposition according to the construc- 
tion which I have placed upon the words. 
We have been referred in argument to a 
very large number of authoritative de- 
cisions to show how other Wills have been 
construed, While I propose to examine 
the principles underlying these decisions, I 
shall endeavour to follow the principles 
laid down by Lord Herschell in Bank of 
England v. Vagliano (2) which are quoted 
by their. Lordghips of the Judicial Com- 
mittee in Norendra Nath Sarkar v. Kamal- 
basini Dasi (3) Similar principles were laid 
down by their Lordships in Sasiman 


` Chowdhurain v. Shib Narayan Chowdhury 


(4). In the first decision their Lordships 

(2) (1891) A. C. 107;60 L. J. Q. B. 115; 64 L. T. 353; 
39 W. R. 657; 55 J. P.676. 

(3) 23 I. A. 18 at p. 26; 23 O. 563; 6 Sar. P. C. J. 667; 
6 M. L. J. 71; 12 Ind. Dec, (N. s.) 374 P. C.). 

(4) 66 Ind. Cas. 193; 49 I A. 25 at p. 26; 15 L, W. 
434; 26 ©. W N. 425; 42M. L. J. 492; 30 M. L. T. 242; 
20'A. L. J. 362; 35 C L, J. 427; 2: Bom. L. R. 576; 
(1922).M. W. N. 368; A. I. R. 1922 P. C. 63; 1 Pat. 305; 
$ P L.T. 133 (P. CG). oy 
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have said “To construe one Will by refer 

ence to expressions of more or less doubt- 

full import to be found in other Wills is, 

for the most part, an unprofitable exarcise’” 
and in the latter they say: “It is always 

dangerous to construe the words of one 

Will by the construction of more or less 

similar words in a different Will, which 

was adopted by a Court in another case.” 

Both partiesin this appeal rely upon the 

effect of this Will, though neither of them 
accepts the Willas a whole. The appellant 
is practically precluded from rejecting the 
Will asa whole. If he did so, he would be 
exposed to the reply that if Partab Bahadur 
Singh had not succeeded under the Will, 
he certainly had not succeeded as the near- 
est heir either under the succession laid 
down in Act I of 1869 or under the Hindu 
Law and that thus his position if he did 
not succeed under the Will, was the posi- 
tion of a trespasser whose title had been 
perfected by more than 12 years adverse 
possession. It might have been open to 
the appellant to have accepted the Will as 
a whole and to have claimed under the Will 
as the next heir of Partab Bahadur Singh; 
but he has not taken that position, and his 
learned Counsel has stated to us, that he 
does not propose to take it up. The de- 
fendants on,the other hand, while basing 
their title under the Will, and not endeavour- 
ing toassert that Partab Bahadur Singh 
obtained the estate as a Successful tres- 
passer, have taken the position that the 
Will conferred an absolute estate upon 
Partab Bahadur Singh, and that the cone 
ditions restraining alienation, and laying 
down a line of succession unknown to the 
Hindu Law are void as repugnant. 

; It is quite, clear, that in so far as the Will 
endeavouss to create an estate unknown 
to Hindu Law, it cannot be given effect to, 
under the well-known principle laid down 
in the case that is commonly known as the 
Tagore Will Case: Jatendramohun Tagore 
v. Ganendramohun Tagore (5). The learned 
Counsel for the plaintiff-appellant has laid 
great stress on the principles laid down 
in that case, and would have us interpret 
the Will, as though it was a very similar 
documgnj to the Will in that case, and 

asks us, upon the principles laid down in 

that case, to hold thatthe ofilyflegal effect 

of the. prtsent Will is to conftr a life estate 

on Pariab Bahadur Singh leaving the. 


(5) 18 W. R. 359; 9 B L. R. 347: L A. Sup. Vol, 47: 9 
Suth. P. O. J. 692; 3 Sar. P, O. J. 82 (P. C), : 
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estate vested after his death in the heirs 
of Ajit Singh. I donot find that there is 
„anything to be gained in this case from 
“condsidering the terms of the Willin the 
Tagore case (5) Isee no points of similarly, 


One very noticeable point of difference . 


is that this Will considers no one except 
Partab Bahadur Singh himself, The sub- 
sequent devolution of the estate to Partab 
Bahadur Singh’s heirs carries the matter 
no further than 4 devise to Partab Bahadur 
Singh himself, But the principles of the 
Tagore Law Case and the principles of the 
other cases, which I shall proceed to quote 
are of importance as a guide to decide on 
the construction of the Will whether it 
gives an-estate of inheritance to Partab 
- Bahadur Singh, which will be equivalent 
toan absolute estate to which conditions 
restraining alienation and laying down a 
line of succession are attached, such con- 
ditions being void as repugnant, or whe- 
ther on the other hand the gift to Partab 
Bahadur Singh is on a proper construc- 
tion of the Will inseparable from the con- 
ditions restraining alienation and laying 
down aline of succession contrary to law 
so as to reduce the gift to a gift of some 
thing less than an estate of inheritance 
in law. A 


The principal decisions upon which the 
plaintiff-appellant’s learned Counsel relies 
in support of his argument are the deci- 
sions of their Lordships of the Judicial 
Committee in: Tarokessur Roy v. Soshi 
Shikhuressur Roy (6), Shokmoy Chandra 
Das v. Monoharri Dassi (7), Kristoromont 
Dasi v. Narendro Krishna Bahadur (8) and 
Skinner v. Naunihal Singh (9). 


The learned Counsel for the respondents 
relies on the decisions of their Lord- 
ships of the Judicial Committee in 
Bhoobun Mohini Debia v. Hurrish Chander 
Sowan (10), Ashutosh Dutt v. Doorga 


(6) 9 ©. 952:10 I. A. 51; 13 O.L, R. 62; 7 Ind. Jur, 
827; 4 Sar. P: C.J. 439; 4 Ind. Dee. (N. s.) 1284 (P.O). 

(7) 12 I. A. 103: 110 684: 4 Sar. P. C J. 639; 9 Ind. 
Jur. 234; 5 Ind. Dec. (N. s.) 1214 (P. C.). 

(8) 160. 383; 16 I. A. 29; 13 Ind. oe 40; 5 Sar. P. 
©. J, 285; 8 Ind. Dee. (x. 5) 252 (P. 

woe 19 Ind. Case267: 35 A. 211; apis M. = N. 500; 

3 MUL. T. 488; 11 A. L. J. 494; 17 C. L. J, 555; 15 
. 502; fay G W. N, 853; 25 M. $. J. 111; 40 
LA. TOs. 0J. 
- (10) 40.23; 30. L, R. 339. 51. A. 138; 3Sar. P. C 
J. 815: 3 Suth. P, O. d. 537; 2 hd, Jer. 430; 1 Shome 
L. R. 241; 2 Ind. Dec. (N. s.) 16 (P. O 
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Churn Chatterjee (11) and Raikishori Dasi 
v; Debendranth Sirear (12), Lalit Mahun 
Singh Roy v. Chukkun Lal Roy (13) and 
Lal Ram Singh w. Deputy Commissioner 
of Partabgarh (14). , 

Amongst the important principles laid 
down in the quoted decisions [including 
the Tagore case (5)| are the following. This 
is a quotation from the Tagore case (8). 

“Tfan‘estate were given to a man simply 
without express words of inheritance, it 
would, in the absence ofa conflicting con- 
text, carry bY Hindu Law (as under the 
present state of law it does by Will in 
England) an estate ofinheritance. If there 
were added to such a gift an imperfect 
description of it as a gift of inheritance, 
not excluding the inheritance imposed by 
law, an estate of inheritance would pass, 
I£, again, the gift were in terms of an estate 
inheritable according to law, with superadd- 
ed words, restricting the power of trans- 
fer. which the law annexes to that estate, 
the restriction would be rejected, as being 
repugnant, or, rather, as being an attempt 
to takeaway the power of transfer which 
the law attaches to the estate which the 
giver has sufficiently shown his intention 
to create, though he adds a qualification 
which the law does not recognise.” ° 


In Lalit Mohun Singh Roy v. Chukkun 
Lal Roy (13), there is further a very im- 
portant principle of construction laid down: 
“There are two cardinal principles in the 
construction of Wills, deeds and other docu- 
ments, which their Lordships think are 
applicable to the decision of this case. The 
first is that clear and unambiguous dis- 
positive words are not to be controlled or 
qualified by any general expression of in- 
tention, The second is, to use Lord Den- 
man’s language, that technical words or 
words of known legal import must have 
their legal effect even though the testator 
uses inconsistent words, unless those incon- 
sistent words are of such nature as to 
make it perfectly clear that the testator did 


C. 438; 5 ©. L. R. 296; 6 I. A. 182: 4 Sar. P. 
; 3 Suth. P, O. J. 694; 3 Ind. Jur. 571; 3 Shome 

2, 32; 2 Ind. Dec. (x. 8) 888 1P. C). 

C. 409; 15 I. A. 37; i2 a Jur. 175; 5 Sar. P, 

; 7 Ind. Dee. 6. s.) 857 (P.O 

4 O. 834: 24 I. A. 76; 10 W.N. 387; 7 Sar, 

55; 12 Ind. Dec. (x. s.) 1224 (P. C.). 

Ind. Cas 922; 50 J. A. 265; (1923) M. W.N. 

R. 1923 P. 0. 160;9 0. & A. Ti. R. 746; 21 A. 

77, 26 O.C. 257; 33 M. L. T. 355; 45 A., 596; i 

, J. 513; 47 M.L. 5. 260; 29 0. W, NGGE. O 
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not mean to use the technical terms in their 

Tnow propose to examipe the facts of some 
of.these decisions. In Tarokessur Roy v. 
Soshi Shikburessur Roy (6) the testator had 
given by his Will to three sons of his brother 
certain estates for the payment of the ex- 


-penses of their pious acts. He did not grant 


them any right of alienation and he 
confined the succession to their male héirs 
only. Their Lordships found that, reading 


the Will asa whole, it was a gift to the 
nephews for the defrayment of pious acts. 


and alienation was forbidden and as these 


two conditions formed a portion of the gift 


itself, no absolute estate was conferred inde- 
pendently of the words prescribing the course 
of succession. They found in effect that 
the words could only be construed as mean- 
ing that the nephews were to receive an 
estate for the defrayment of pious acts, that 


“being the purpose of the gift, and that they 


were to have no right to alienate the estate, 
and, this being the case, they found that only 
a life estate had been conferred, 

. In Shookmoy Chandro Das v. Monohari 
Dassi (7).the testator directed that his estate 
should remain intact, providing for religi- 


‘ous services to be kept up by his family 


from the profits of the estate and that his 
heirs should be entitled to enjoy the profits. 
They held this was not a casein which a 
testator, having expressed an intention that 
his estate should pass, hâd added a clause 
against alienation, in which case thse latter 
clause would have been merely void. 

In Kristoromoni Dasi v. Narendro Krishna 
Bahadur (8) a Will which endeavoured to 
institute a coursé of succession unknown to 
the law was set aside and, it not being found 
that an estate of inheritance had passed to 
anybody, a life estate only was granted. A 
similar-decision was arrived atin Skinner v, 
Naunthal Singh (9). 


In Bhoobugs Mohini Debia v. Hurrish 
Chunder Chowdhury (10) where the earlier 
words of the sanad conferred an absolute 
estate, the concluding words, which made 
the absolute estate defeasable in the event 
of failure of issue living at the time of the 
holder’s death and the event not having oc- 
curred, the absolute estate remained 


In Ashutosh Dutt v. Doorga Churn Chatter- 
jee (11) where on a true consruction ofa Will 
an absolute estate passed, a clause forbidding 
alienation was treated as of no effect, as 
being repugnant, 
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In Raikishori Dosi v. Debendranath Sarcar 
(12) where the dispositions of a Will were 
valid and restrictions separable from tHose 
dispositions were super-imposed, the restri¢ 
tions were considered of no effect, 

A similar -decision was arrived at in 
Lalit Mohun Singh Roy v. Chukkun Lal Roy 
(13). . 

In Lal Ram Singh v. Deputy Commission- 
er of Partabgarh (14) it was held that an 
addition ofa clause laying down a line of 
succession unrecognised by the Hindu Law 
to the gift of estate of inheritance, did not 
invalidate the gift, but was itself invalid as 
repugnant. 

The first point to be decided on the con- 
struction of the Will is the nature of the 
estate given by the first paragraph to Partab 
Bahadur Singh. The literal meaning of the 
words of the gift is, on my construction, that 
Partab Bahadur Singh is to receive the 
whole of the property of which Raja Ajit 
Singh is owner from Raja Ajit Singh, that 
is to say, Raja Ajit Singh makes a gift of 
that property to Raja Partab Bahadur Singh. 
Apart from any subsequent reference to 
Raja Partab Bahadur Singh's heirs, these 
words give an estate of inheritance to Raja 
Partab Bahadur Singh, although the testator 
at the beginning lays stress on the fact that 
there ate conditions of the Will which must 
be carried out. The first of these conditions 
is that Raja Partab Bahadur Singh and his 
successors are to be adherents to the ortho- 
dox Hindu religion under penalty of forfei- 
ture, The next condition is that they shall 
have no power to alienate the estate under 
penalty of forfeiture. But as I read the 
Will the condition against alien&tion is not 
an integral part of the gift. I understand 

“Raja Ajit Singh not to say to Partab 
Bahadur Singh that he shall have an in- 
alienable interest in the “estate, but that 
he is to receive the estate, a condition being 
superadded later that he is not to alienate 
it; and I consider the legal effect of this 
to bethat an estate of inheritance, which 
in this case is an absolute estate, is given 
to Partab Bahadur Singh, the testator su- 
peradding a condition that he is not to alien- 
ate theabsolute estate, andthat the condition 
in res@rfint of alienation is void as being 
repugnant. The further attempt to lay down 

_ aà line ofesuccession unknown to Hindu Law 
is alsoan attempten the part of the tes- 
tator to fetter the absolute estate, which he 
has already given, and{s void as repugnant 
in the same manner as the similar condi- 
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tion inthe case decided in Lal Ram Singh 
v, Deputy Commissioner of Partabgarh (14) 
was. held void as repugnant. The conclu- 
sionthat I drawis that Raja Ajit Singh 
` deliberately passed over Sitla Bakhsh Singh 
and Sukhdeo Singh, and created Partab. 
Babadur Singh his heir and successor under 
the Will and put him inthe position in 
which he would have wished to put hisown 
son, had ason been born to him. I donot 
lay great stress upon the words “heir”, 
and “successor as used in the Will for the 


use of those words would be equally con- . 


sistent with the grant of a life estate as 
with the grant of an absolute estate. It 
appears to me, however, that Raja Ajit Singh 
had not in his mind the slightest intention 
of giving Partab Bahadur Singh only a life 
estate. He wished to give him what he con- 
sidered an absolute estate. Beingignorant 
of the fact that he could not legally be per- 
mitted, while giving him an absolute estate 
to restrain him from alienation and restrain 
‘him in other ways, and ofthe fact that he 
could not alter the line of succession in a 
manner unknown to the Hindu Law, Raja 
Ajit, Singh attempted to place restrictions 
of a repugnant nature upon the gift of the 
absolute estate. The result is that these 
restrictions must be declared void as re- 
pugnant. For the above reasons I find that 
under Ex. A-2an absolute estate was con- 
ferred upon Raja Partab Babadur Singh 
and on this finding the appeal must fail, 
I express no opinion on the validity of the 
condition directing the holder to continue in 
. the orthodox Hindu faith. The- slearned 
Counsel for the appellant agreed that, in 
event ofthis Court arriving at this con- 
clusion, the appeal must fail as the plaintiff- 
appellant in no way claimed to bean heirofe 
Raja Partab Bahadur Singh, a 

This concludes the appeal but I consider 
it .adyisable to. arrive shortly at decisions 
upon. other. points raised in the appeal. 
- According to the learned Subordinate Judge 
even, if the estate conferred upon Raja 
Partab Bahadur Singl. had not been an 
absolute estate, the plaintiff-appellant would 
have, failed in whole or in part upon other 
points. I do not agree with the learned 
Subordinate Judge that such woukde have 
been the case. e . 

I_do not find that the suit was inany way 
barred. The transfer of possession of the 
Taraul Taluga by Raja Ajit Singh to Partab 
Bahadur Singh, whieh took place in the year 
1885, with the attendant mutation of pames 
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e 
in therevenue papers did not, in my opinion: 


have the effect ofa gift of that estate to” 


Raja Partab Bahadur Singh which gave 
him a title independent of his title under 
the Will, {Ex. A-2. There was no deed 
of gift executed. The oral evidence as 
to the actions of Raja Ajit Singh is partly 
inconclusive and partly unreliakle. The 
evidence upôn the point fails to eg- 
tablish Amything more than that Raja Ajit 
Singh: put Raja Partab Bahadur Singh in 
present enjoyment of the estate of Taraul 
in 1885 as a matter of convenience. He 


did not intend to give him a title to.the. 


estate other than the title which he would 
have obtained under the Will. Even if he 
had done so, the subsequent possession of 
Raja Partab Kahadur Singh could only be 
considered as possession under the Will, 


and the suit was not barred by limitation. 


in respect of Taraul Taluga. 

The learned Subordinate Judge further 
took the view that as soon as Raja Partab 
Bahadur Singh made his first alienation, a 
cause of action arose to the plaintiff-appel+ 
lant to proceed under the forfeiture clause, 
in order to obtain the estate. I do not 
agree with this view. The Law of England 


was always that in such a matter the right- ` 


ful heir could, if he chose, waive his right 
to proceed under a clause of forfeiture, 
The law was subsequently embodied in a 
Statute. 
the law as it ha$ always been. It is true 


that in India there has been no such statue. 


tory enactment, but the rule appears to be 
the same. Apart from that fact, however, 
there are other considerations. The right 
to proceed against Raja Partab Bahadur 
Singh under the seventh clause of the Will 
was the right of Raja Partab Bahadur 
Singh’s heir, and the case for the plaintiff- 
appellant is that he is not Partab Bahadur 
Singh’s heir; his pleais that his title was 
postponed to the life-estate in favour of 
Raja Partab Bahadur Singh,eand in these 
circumstances his causa of action could not 
arise until the death of Raja Partab Baha- 
dur Singh. 

The learned Subordinate Judge was of 
opinion that the estates of Chamiani, Ha- 
rauli Qutubnagar and Aurangabad were 
nos acquired by Raja-Ajit Singh as estates 
in List V of which succession would. be to 
a single heir under the rule of lineal pri- 
mogeniture but were to be treated as the 
sslf-acquired property of Raja Ajit Singh 
the succession to which would go to his 


The Statute, however, reproduces. 
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heirs under Hindu Law. He based his con- 
clusion upon a remark made by the late 
Mr. Sykes in his Treatise on Taluqdari law 
to which reference has, ben made. The 
remark in question isin no way authorita- 
tive and expresses only the opinion of the 
commentator. The learned Subordinate 
Judge could not quote it asan authority. 
It appears fo. me that the view taken by the 
learned Subordinate Judge is not, correct 
upon this point, -Wherever may be the 
-legal validity of the Notification of the 
Governor-General in Counctl, to which I 
have already made reference, dated the 6th 
of October 1876, which is quoted at page 
417 of Mr. Sykes’ book, there can be no 
doubt as to the value of it as evidence that 
the. properties in question were impartible 
and that succession to them wasto be by 
the rule of lineal primogeniture. The noti- 
fication in itself constitutes a grant of im- 
partible property with succession by the law 
of primogeniture superadded. 

lf Raja Partab Bahadur Singh had only 
held a life estate, the plaintiff-appellant 
would have been entitled to succeed to the 
Taraul Taluqga and the estate of Chamiani, 
Harauli Qutubnagar and Aurangabad in 
entirety, and to one-fourth of this self- 
eacquired property of Raja Ajit Singh. The 
learned Counsel for the plaintiff-appellant 
in argument withdrew claim to all except 
one-fourth of this self-acquired property. 
He stated that on the evideace he was un- 
able to support his origina] plea as to the 
custom of impartibility of the non-talugari 
property with the taluqdari property. 

The learned Subordinate Judge was fur- 
ther of opinion that the suit in respect of 
the property held by “the Partab Bahadur 
Singh Trust” failed under the provisions of 
the Charitable Endowments Act VI of 1890. 
He apparently based his decision on the 
provisions of s. 14 of the Act. It says that 
no suit shall be instituted against a Trea- 
surer of Charitable Endowments except for 
divesting him of property on the ground 
of its not being subject to a trust for a 
charitable purpose, or for making him 
chargeable with or accountable for the loss 
or misapplication of any property vested 
in him, or the income thereof, where the 
loss" or misapplication has been occasioned 
by or through his wilful neglect or default, 
This was, however, asuit for divesting the 
Treasurer of Charitable Endowments of pro- 
perty on the ground of its not being the 
subject ofa trust for charitable purposes, 
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The plaintiff's suit in respect of this pros 
property was based upon the plea that, in- 
asmuch as Raja Partab Bahadur Singh had 
only a life interest in the property vested 
in the Treasurer of Charitable Endowments, 
that property could not be subject to a 
trust for acharitable purpose created by Raja 
Partab Bahadur Singh inasmuch as he had 
no title to dispose of the property after his 
life, and if it had been found that Raja 
Partab Bahadur Singh had only a life in- 
terest in the property, the suit would have 
been rightly instituted against the Treasurer 
of Charitable Endowments. 

As, however, I have already found that 
under the Will, Ex. A-2, Raja Partab Baha- 
dur Singh obtained an absolute estate in all 
the property comprised in the suit with full 
power of disposal and made the Will, Ex. A 
3, dated 10th May 19:6, which was admitted 
by the plaintiff-appellant, and the validity 
of which has not been disputed by him in 
the event of the finding that Raja Partab 
Bahadur Singh had power to dispose of the 
property, and as the plaintiff appellant did. 
not claim as an heir to Raja Partab Baha- 
dur Singh, the plaintiff-appellant’s suit was 
rightly dismissed. I would, therefore, dis- | 
miss this appeal with costs, granting sepa- 
rate set of costs to allthe respondents who 
have had.a separate interest in contesting 
the appeal. 

Hasan, J.—The paramougt question for 
decision in this appeal is the construction 
of the Will of Raja Ajit Singh dated . 
the 6th of November 1884 (A2). Raja Ajit 
Singh died on the 18th of December 1884, 
It is common ground that the estate in suit, 
on the death of Raja Ajit Singh, devolved 
on Raja Partab Bahadur Singh as the first 
taker under the Will of the 6th November 
1884. The ptaintiff’s case, as stated in para, 9 
of the plaint, is that Raja Partab Bahadur - 
Singh acquired merely a life interest in 
the estate of Raj Ajit Singh under the Will 
of the 6th November 1884. If the plaintiff's 
interpretationof the Will of the 6th Novem- 
ber 1884 is correct it was agreed, at the 
hearing of this appeal, that in the event ° 
of the other questions, presently to be 
stated, being decided against the respond- 
ents, thegpdaintiff willbe entitled to succeed 
as a reversioner to the esgate @f Raja Ajit 
Singh through his father Sitla.Bux Singh 
who was the nephew of Raja Ajit Singh. 

On the other hand it is also agreed that 
if Raja Partab Bahadur Sisgh acquired an 
absolute estate under the said Will, the 
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plaintiff is out of Court. Raja Partab 
Bahadur Singh died on the 18th of June 
1921 having admittedly left a Will dated the 
10th of May 1916 which has the effect of 
excluding the plaintiff from inheriting the 
estate of Raja Partab Bahadur Singh, as 
his heir. 
_ The Trial Court on a carefulconsideration 
of the langauge employed in the Will of 
1884 and of the surrounding circumstances, 
has rejected the plaintiff's interpretation of 
the Will and has agreed with the defendants 
-that the Will conveyed an absolute estate in 
favour of Partab Bahadur Singh, In this 
` appeal we are asked to overrule the inter- 
pretation placed by the learned Judge of 
the Trial Court and to hold that Raja 
Partab Bahadur Singh acquired a hare life 
interest in the estate devised to him by 
Raja Ajit Singh. We have come to the 
conclusion that the prayer made in the 
appeal must be rejected. We agree with 
the Trial Judge that there was a bequest of 
absolute estate in favour of Partab Bahadur 
Singh under the provisions of the Will in 
question. 
. In the ordinary course we were presented 
_ -with a translation in English of the Will 
of the 6th of November 1884 made in the 
office for the purpose of construction, The 
original Will is in Urdu and I have pre- 
ferred, in my task of construing the Will, 
to be guided py the language as originally 
- employed by the testator in his Will, I 
have also made a translation of such por- 
tions of the Will as were referred to at the 
hearing of the appeal, and also of such 
portions as I consider have a bearing on the 
question of interpretation for the purposes 
of my judgment. 

On behalf of the appellant it was not 
contended that the Will contains any specific 
words having-the effect of conveying merely 
a life estate. The gravamen of the argu- 
ment in support of the appeal is that the 
Will deprives the donee and his successors 
of the power ofalienation and that it pre- 
scribes a course of inheritance opposed to 

ethe law to which Ajit Singh’s estate was 


subject. In face of these two dominating 


features of the Will, the argument proceeds, 
- it cannot be held that the testatoes inten- 
tiop was to,confar an absolute estate on 
Partab Bahadur Singh, the reasonable con- 
struction was that the testator’ created a 
succession of life estates aœ infinitum with 
Partab Bahadureas the first taker of such 
an estate, In support of this argument reli- 
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ance was placed on the leading case of | 
Jotendromohun Tagore v. Govendramohun 
Tagore (5) and the subsequent decisions 
of the Privy Concil in the cases of Tarokes- 
sur Roy v. Sosht Shikhuressur Roy (6) 
and Kristoromoni Jasi v. Narendro Krishna 
Bahadur (8). 

The argument on the side of the respond- 
ents is that that Will uses language un- 


eequivogally indicative of the testator's in- 


tention to confer an absolute estate on 
Partab Bahadur Singh, and that being so 
the condition$ prohibiting alienation and 
prescribing a particular mode of descent by 
inheritance must be rejected as void in law. 
In support of this argument the decisions 
of the Privy Council in the cases af Lalit 
Mohun Singh Roy v. Chakkun Lal Roy (18) 
and Lal Ram Singh v. Deputy Commissioner 
of Partabgarh (14) were quoted. It was 
admitted by the learned Advocate for the 
appellant that if the first part of the argu- 
ment advanced on behalf of the respondents 
is correct, then the second part is also 
correct. é . 

Now it is perfectly clear to my mind that 
the words of gift are to be found in that 
part of the Will which precedes the first 
clause. Olauses lst to 12th purport to 
specify the conditions and limitations to” 
which reference is made in the portion 
preceding the firstclause. The clauses, 
therefore, were not intended to express the 
nature of the estate conferred but merely 
to specify the conditions with which .the 
testator desired to fetter the estate, al- 
ready created by him in the first part of 
the Will. Ifthe nature of that estate is ab- . 
solute, such of the conditions as are repug- 
nant to that estate must be rejected as sur- 
plusage. 

The first condition placed by the testator 
in the forefront of the Will is that the 
legatee shall not change his Hindu religion. 
The second condition is that the bequeath-. 
ed property shall not be alienated either 
in whole or in part nor shall it be parti- 
tioned at any time. The third condition as 
stated in cl. 5of the Will is the special 
course of inheritance. Clause 7 throws a 
flood of light on the question of construc- 
tion. Indeed, to my mind, it is conclusive 
of the interpretation that the conditions as 
laid down in the several clauses of the Will 
do not define the quality of the estate but 
are conditions of defeasance of that estate 
which were intended to have the effect of 
divesting the estate conferred by the Wil,- 
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on the happening of one or other of the con- 
tingencies stated in the clauses. A gift may 
be absolute in the first instance but liable 
to be defeated on the happening or not 
happening of some future event, and this, 
according to my judgment, is the case 
here. 

Now what are the dispositive words used 
in the first part ofthe Will? They are as 
follows : 
sive pan an a giae shall get, after my death, all 
that same imlak and riasat............... and 
Lal Partab Bahadur Singh Shall be my 
“waris and janashin.” These words, to my 
mind, convey an absolute estate. There are 


three words of special significance in the ` 


quotation just now given, They are wmlak 
“waris, and janashin. The word imlak is 
only a grammatical variation of the word 
milkiat, the last word connoting ownership 
in the subjective sense. Malik denotes 
possessive case; that is one possessed of 
ownership; imlak is the plural objective 
case; that is the things in which ownership 
is possessed, milk is the singular. As 
already stated there is nothing in the cls, 1 
to 12 which qualifies the primary meaning 
of those words. They are words of known 
legal import and must have their legal 
effect.. In this connection Imay quote the 
recent decision of their Lordships of the 
Privy Council in the case of Sosiman 
Chowdhurain v. Shib Narayan Chowdhury 
4 3 


4). e 

; The Will opens with the description of 
the property of the testator and in describ- 
ing the nature of his interest in those pro- 
perties, he uses the word “milkiat’ twice: 
in the first instance he uses it in juxta post- 
tion to “possession”. Then he describes all 
the properties as “my entire imlak and 
riasat.” Thus the testator clearly lays 
stress on “ownership” as a necessary element 
of the nature of the property of which he 
wishes to make a devise in favour of Partab 
Bahadur Singh; nally, he uses the same 
word “imlak” in the dispositive portion of 
the Willas definitive ofthe things bequeath- 
ed. The word “same” immediately preced- 
ing the word “imlak” in the quotation given 
above clearly refers: to the quality of the 
property as already defined by the testator 
in relation to himself. The words “waris” 
and “janashin” are well known words of 
limitation denoting an estate of inheritance, 
but this natural meaning may of course be 
displaced by the context as showing a differ- 
ent meaning. According tomy judgment, 


freee nee 
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Lal Partab Bahadur Singh,........ š 
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however, there is nothing in the context to 
alter the natural and original meaning of 
these words. The literal translation of the 
word “waris” is “heir” and of “janashin” 
locum tenens. Ordinarily a person docs 
not take an estate in the character of an 
heir without possessing the quality of trans- 
mitting the inheritance to his future heirs 
according to law. Of course a person made 
an heir under a devise may be divested of 
that quality by the provisions of the Will 
but such is not the case here. 


Clause 2 of the Willin laying down the 
condition against alienation clearly estab- 
lishes, to my mind, the interpretation that 
the estate conferred by the first part of the 
Will is an estate of inheritance: “all that I 
shall leave behind shall continue to descend 
in any unbroken chain to the future, heirs 
of the legatee ad injinitum.” The words 
“the legatee and his representatives” incls. 3 
and 11 and the words “heirs of the legatee” 
or “legatee and his heirs,” in cls. 5, 6and 7 
of the Will also point to the conclusion that 
the estate intended to be created was one of 
inheritance. 


Another important circumstance pointing 
to the same conclusion is that the sole object 
of the bounty in the Willis Partab Bahadur 


‘Singh. Nobody else isa donee under the 


Will. There is no gift over. It is wholly 
impossible to say of this Will that it creates 
successive life interests, There is no trace 
of asingle life estate, not to say of sueces- 
sive life estates. The words “after his death, 
this estate and imiak.......... shall descend 
to the future heirs of the legatee” in cl. 5 of 
the Will are words of limitation and.not of 
purchase and merely confirm the devise of 
an absolute estate previously made in the 
first part of the Will. Thesubsequent words 
in the same clause prescribing a special 
mode of descent altogether exclude, accord- 
ing to my judgment, the possibility of con- 
struing this Will as creating a single life 
estate. These words “may be regarded”, to 
use the expression of Lord Phillimore in 
Lal Ram Singh v. Deputy Commissioner of 
Partabgarh (14), “either es an idle attempt 
to derogate from the grant previously made 
and, thergfgre, to be rejected, or as words of 
description only, stating the legal incidents 
which the grantor conceived to belong to 
the estate Which he had granted, In this 
case, his mistake as i tHe legal consequences 
does not affect the grante which he has 
made,” 
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“The Court is éntitled-to put itself into 
the testator’s armchair” [quoted by Lord 
Moulton in Venkata Narasimha Appa Row 
v. Parthasarathy Appa Row (15)|. I must 
presume that when Raja Ajit Singh sat in 
his armchair to make his Will he intended 
to make a valid Will and believed that he 
could devise an absolute estate and could 
also put fetters on it. The law however 
intervenes and thwarts his desire in respect 
of the fetters. This intervention, however, 
cannot and does not affect the main bequest. 

The second question argued at the hear- 
ing of the appeal and which requires deci- 
sion is the plea of limitation raised in 
defence. This plea is put in two ways. 
First, it.was alleged that in August 1885 a 
gift in presenti of the estate of Tirol was 
made by Raja Ajit Singh in favour of 
Partab Bahadur Singh and that Partab 
Bahadur Singh was put in possession of 
the estate in consequence of that gift. 
Thus Partab Babadur Singh’s possession 
since August 1885 was adverse to Raja Ajit 
Singh and, therefore, also tohis reversionary 
heir, the present plaintiff, and as that pos- 
session had continued for more than 12 
years, the suit is barred by Art. 144 of 
the First Schedule of the Indian Limitation 
Act. On the same facts it was argued that 


‘the suit was barred by Art. 142 of the same 


Schedule. It would appear that the plea of 


‘limitation in this aspect of the case affects 


the plaintiff'¢claim with regard to the estate 
of Tirol alone. : 

Secondly, it was contended that the condi- 
tion: of defeasance as embodied in cl. 7 of 
the Will having come into operation on the 
first alienation made by Partab Bahadur 
Singh in the year 1890 (Ex. A201) and the 
plaintiff and his predecessor-in-interest not 
having availed themselves of their right to 
enterinto possession of the devised estate 
within twelve years from the date of defeas- 
ance, the present suit was barred by 
Art. 143 of the First Schedule of the Indian 
Limitation Act. 

Now the substance of the plaintiff's case 
is that under the Will ofthe 6th of Novem- 
ber 1884 Partab Bahadur Singh had only a 
life estate in the property bequeathed to 
him by Raja Ajit Singh, and that there was 
intestacy thereafter in respect of the rever- 
sion which all along vested in the heir at 


“Jaw, that is Sitla Bux Singh, te plaintifs 


- (15) 21 Ind. Cas 339; 41 I. A*5Lat p. 71;17 0. W. 
N, 1221; 14 M. L. T. 259; (1913) M. W.N 791; 25 M. 
J, J. 386; 18 O. L, J. 303; 15 Bom, L R, 1010 (P, O.). 
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father. Sitla Bux Singh died on the 28th of 
April 1908 and plaintif claims possession in 
the right of his father. To such a case, ib 
seems to me perfectly clear that the only 
appropriate Article is Art. 140 of the First 
Schedule of the Indian Limitation Act. 
Under that Article the time from which 
period begins to run isthe moment when 
the revarsioner’s estate falls into possession. 
In the present case the estate of reversion 
ellinto possession on the determination 
of the particular estate created by the Will 
in favour of Raja Partab Bahadur Singh. 
Raja Partab Bahadur Singh died on the 
18th of June 1921 and the present suit is 
well within time from that date. ` 

On the question of gift it 19 agreed on the 
side of the respondents that it was an oral 
gift, and itis also agreed that as such it 
was invalid inlaw, the requirements of the 
law being that it should have been in writ- 
ing. Andas it was not in writing, it is 
argued that the possession taken thereunder 
was adverse. Tothis extent the argument 
is perfectly sound. Lagree with the Chief 
Judge that the evidence produced in the 
case in support of the plea of gift is insuffi- | 
cient to establish it, but assuming that 
there was sucha gift as is put forth on 
behalf of the respondents, the plea of, 
limitation based on it has no substance 
whatsoever. The oral gift admittedly had 
not the effect of validly transferring the title 
in respect of the estate of Tirol from Raja 
Ajit Singh to Partab Bahadur Singh, and 
it is equally clear to me. that it had not the 
effect of revoking the Will of the 6th of 
November 1884 in respect of the same 
estate and for the same reason. Indeed, in 
the documentary evidence on which reliance 
is placed in support of this part of the case 
by therespondents, Raja Ajit Singhis shown 
to have always adhered to the Will of the 
6th of November 1884. The Will came into 
effect immediately on the demise of the 
said Raja. The possession held by Raja 
Partab Bahadur Singh it the lifetime of 
Raja Ajit Singh under the alleged invalid 
gift at once changed its character as soon 
as the title to the estate of Tirol came to 
be vested in the former under the Will 
of the latter. Article 144 has, therefore, no 
application to the present case nor has 
Art. 142, for the simple reason that the ` 
plaintiff of his predecessor-in-interest had 
no title to the possession of the estate 
during the continuance of the life of Raja 
Ajit Singh and after his death, of the 
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The exemptions from such power are 
stated in sub-cls. (f), (g) and (h), and they 
do not concern us except (k) which forbids 
the making of any order which is otherwise 
expressly excluded by any law for the time 
being in force. - b ` 

Unders. 18 of the Land Acquisition Act, 


‘the party interested who was present when 


the Collector made his awardeif desirous 
of moving the Collector torefer the matte 
to the Court, must do so by a written appli- 
cation within six weeks of the award. If the 
application was madeafter this period, it 
was time-barred and the applicant had no 
remedy. h 

On the 5th March, 1922, Act X of 1922 
passed by the Indian Legislature (The 
Indian Limitation Amendment Act 1922) 
received the assent of the Governor-General. 
Under s. 3-A (2) of the amended Act “where 
any special or local law prescribes for any 
suit, appeal or application a period of limi- 
tation different from the period prescribed 
therefor by the First Schedule, the provisions 
of s, 3 shall apply, as if such period were 
prescribed therefor in that schedule, and 
for the purpose of determining any period 
of limitation prescribed for any suit, ap- 
peal or application by any special or local 
law—(a) the provisions contained in ss. 4, 9 
to 18, and s. 22 shall apply only in so far 
as, and not to the extent to which, they are 
not expressly excluded by such special or 
local law.” Under Art. 14 of Sch. I of the 
Limitation Act the period of limitation 
for setting aside any act or order ofan 
officer of Government in his official capacity 
not otherwise expressly provided for in 
the Limitation-Act, is one year. But this 
has been curtailed into 6 weeks by the 
Land Acquisition Act. As the amended 
Limitation Act came into force on the 5th 
March 1922, s. 4, ss. 9 to 18, ands. 22 apply to 
the Land Acquisition Act which is a Special 
Law. Part 3of the Limitation Act (ss. 12 
to 25) deals with the computation of the 
Section 12 deals with 
the exclusion of timein legal proceedings. 
Sub-section 4 reads: “In computing the 
period of limitation prescribed for an appli- 
cation to set aside an -award, the time 
requisite for obtaining a copy of the award 
shall be excluded.” 

It is contended that s. 12 (4) applies only 
to awards made under the O.°P. O. But 
the preamble tothe Limitation Act runs: 
“ Whereas it is expedient to consolidate and 
amend the law relating to the limitation of 
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suits, appeals and certain applications to 
Courts :" it may be argued that an appli- 
cation to the Collector to refer the matter 
to the Court is not an application to Court. 
The Land Acquisition Act does not lay 
down any direction by which the party in- 
terested in the land aequired can apply 
direct to the Court. And once the applica- 
tion is made to the Collector to refer 
the matter to Court, he has no discre- 
tion in the matter and must make the 
reference. To me, it appears that this 
is only a round about way of enabling 
the party interested to make application to 
the Court; and that the Collector for the 
purposes of the Act is only a conduit pipe. 
An application to the Collector to refer to 
Court must be taken as equivalent to an 
application to Court. I do not think it 
was the intention of.the Legislature 
to deprive any owner of land or party 
interested in it, which has been acquired, 
of his right to apply to the Court againt 
the award of an administrative officer, 
the Land Acquisition Collector. On the 
Collector refusing to make the reference, 
the petitioner has no right of action against 
the Special Collector and no other remedy 
Leslie v. Collector of Mergui (1), and the 
relief given by this Court will be adequate 
and complete. Ifmy view is correct, then 
it follows that the time taken in applying 
for copies must be added tg the 6 weeks 
statutory period. Before the 5th March, 
1922, this would have been impossible. But 
as the amended Limitation Act applies 
since that date, and as it is not disputed 
that had the time for copying been allowed, 
the petitioner’s application to refer tp Court 
on the 10th October, 1925, would have been 
in time, I hold that the petitioner’s appli- 
cation was evithin time. I accordingly direct 
that the Spacial Land Acquisition Collector, 
Rangoon, do refer the petitioner's applica- 
tion to the District Court of Insein, Costs 
(Advocate’s fees) five gold mohurs. 


Z. K. Application allowed, 
(t) 12B. R, 132, 
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MADRAS HIGH COURT. 
APPRAL AGAINST OrpER No. 144 or 1923. 
November 13, 1925. 

Present :—Mr. Justice Devadoss and 
Mr, Justice Waller. 

Tan SECRETARY or STATE ror 
INDIA in COUNCIL—APpPELLANT 


VETSUS 
TIRUPURA SUNDARAMMAL AND 
. ANOTHER— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 0. XXXIII, 
rr. 10, 12—-Pauper suit—Court-fees payable—Fecs 
payable as on date of suit or decree—Decres for 
lesser amount-—Plaintiff, liability of—Government, 
appeal by 

Under O. XXXII, r. 10, C. P. G., the amount of 
Court-fee payable on the plaint by a pauper plaint- 
iff must be calculated aecording tothe law prevail- 
ing on the date of plaint and not on tho date of 
decree. 

A pauper plaintiff is bound to pay the diference 
between the Court-fee payable on his plaint and 
the amount decreed to be recoverable from the de- 
fendant. 

Chandrareka v. Secretary of Stale for India, l4 M. 
163; 5 Ind. Dec. (N. s ) 116, followed, 

Itis not necessary that an application should be 
made to the lower Court under O. XXXII, r. 12, 
O. P. O., before the Government can appeal against 
any ofthe terms of the decree. 


Appeal against an order of the District 
Court of South Arcot, dated the 7th October 
1922, in O. S. No. 42 of 1921. 

The Government Pleader, for the Appel- 
lants. . 7 : 

Messrs. K. Balasubramania Iyer and M.S. 
Venkataramg Aiyar, for the Respondents, 

JUDGMENT.—The Ist respondent 
brought a suit in forma pauperis against 
the 2nd respondent for maintenance, 
The suit was compromised by the parties 
and a decree in terms of compromise was 
passed. The District Judge held that the 
Court-fee payable by the lst respondent 
was that which was made payable by .the 
recent amendment of the Court Fees Act. 
Against that order the Government have 
preferred this appeal. The order of the 
learned District Judge in calculating the 
Court-fee payable on the plaint according 
to the rate prevailing on the date of the 
decree is bad. Under O. XXXIII, r. 10 the 
amount of Court-fee payable is that which 
is payable on the date of the-plaint. Order 
XXXII, r. 10 says that “the Court shall 
calculate the amount of Couré-fees which 
would -have been paid by the plaintiff if he 
had not been permitted to sue as a pauper.” 
When a person brings a suit, he pays Court- 
fees on the amount of relief claimed in the 
plaint, or on tke valuation in the plaint, and 
the Court-fee is paid before the plaint. 
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is admified and filed asa suit. Therefore 
the amount payable by the lst respondent 
in this appeal is the amount which was 
payable on the date when she filed her 
plaint, 

The next question is whether this Court 
should vary the decree of the District 
Judge by directing the plaintiff to pay the 
difference between the amount decreed and 
the amount payable. Following the prin- 


$ 
ciple of the decision in Chandrareka v. 


Secretary of State for India (1) we hold that 
the plaintiff is bound to pay the difference 
between the Court fee payable by her .and 
the amount which is ordered to be recover- 
ed from the defendant, for, ib is for the 
plaintiff to pay the Court-fee on her plaint 
and the defendant is only bound to pay on 
the amount which is decreed against him. 
Mr. Venkatarama Iyer's contention is that the 
Government Pleader should ‘apply to the 
lower Courtfor an order under r. 10. Rule 12, 
no doubt, gives the right to the Government 
to apply to the Court to make an order for 
the payment of Court-fees under r. 10 or 
r. 11. But it is not necessary that an appli- 
cation should be made to the lower Court 
before the Government can appeal against 
any of the terms of the decree. Under r. 
13 any order passed under r, 10, r. 11 or 
r. 12 shall be deemed to be a question 
arising between the parties to the suit 
within the meaning of s. 47. There being 
a decree in which a certain amount is men- 
tioned as due to the Government, ib is open 
to the Government to appeal against that 
portion of the decree, and; therefore, it is 
not necessary that an application should 
previously have been made to the lower 
Court for what the Government considers 
as the proper Court-fee.” The Court-fee 
payable by the Ist respondent will be 
Rs. 315-minus Rs. 20-3-6. It is agreed that 
the Ist and žnd respondents will pay 
in proportion of 5 to 2, As the Govern- 
ment Pleader has appegled against the 
order of the lower Court as a matter of 
principle is involved, we leave it to the 
Government to consider whether in a case 
like this it would be necessary to get the 
full amount from the Ist respondent who 
isa widow and who‘brought the suit for 
maintenance. There will be no order as to 
cost of the appeal. 

Y. N. V. if 

N. E. Appeal allowed, 

(1) 14 M. 163; 5 Ind, Dec. (xN. 8.) 116, 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
FULL BENCH. 
CRIMINAL REFERENCE No, 280 or 1925. 
March 15, 1926. 
Present:—Mr. Kennedy, A. J. O., Mr. 
Rupechand Bilaram, A. J. C. and 
Mr. Lobo, A. J. ©. l 
EMPEROR—PRrosECUTOR 


VETSUS 


AHMED —<Accusep. bi 


Criminal Procedure Code (Act V of 1898), ss. 118, 
120, cl. (li)—Security—Time given to furnish security 
—Conviction of suspect during that time—Security, 
whether runsfrom expiry of sentence—-Interpretation of 
Statutes—Construction mitigating penaliy preferred. 

Where during the time allowed to a suspect to 
furnish the security as required by an order passed 
under 8.118, Cr. P. ©., he is sentenced to imprison- 
ment for an offence committed by him prior to the 
date of such order, it is not competent to the Magis- 
trate to fix the date of the expiry of such sentence as 
the date for computing the period from which such 
security is to be furnished. [p.113, col. 2.] à 

Queen-Empress v. Pandu Khandu, Rat. Un. Or, C. 
714; Cr. Rg. 38 of 1895, and Hildesheimer v. W. and F. 
Faulkner Ltd., (1901) 2 Ch. 552 at p. 561; 70 L. J. 
Ch. 800; 49 W. R. 703; 85 L. T, 322; 17 T. L. R. 737, 
referred to. 

Where the term of a clause is susceptible of two 
interpretations, one mitigating the penalty and the 
other aggravating it, it is the former that would pre- 
vail. [p. 115, col. 2.] ` 

Hildesheimer v. W. and F. Faulkner Ltd., (1901) 2 

. Ch, 552 at R: 561; 70 L. J. Ch. 800; 49 W. R. 708; 85 L. 
T., 322; 17 T. L. R. 737, relied upon. 


Criminal reference made by the Sessions 
Judge, Larkana, for cancellation of an order 
of the Sub-Divisional Magistrate, Sehwan. . 
Mr, T. G. Hlphinston, Public Prosecutor, 
for the Crown. 


; JUDGMENT. 

Rupchand, A.J. C.—The facts giving 
rise to this-reference are that on December 
5, 1924, the Sub-Divisional Magistrate, 
Larkana, passed an order under s. 118, Cr. 
P. C., requiring the suspect Ahmed to fui- 
nish security that he would þe of good 
behaviour for a period of twelve months 
and on that date, at his request, allowed 
him 12 days’ tine to furnish the required 
security, On December 10, he was convict- 
ed and sentenced by the First Class Magis- 
trate, Dadu, to eighteen months’ rigorous 
imprisonment for theft, which he is said to 
have committed prior to the date of the 
order under s. 118, Cr. P. ©. On Decem- 
ber 17, he failed to furnish the security and 
in view of his conviction, the Swb-Divisional 
Magistrate, Larkana, passed an order sus- 
pending ihe proceedings under s. 123 of 
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the Code until the expiry of his substantive 
sentence of imprisonment. The learned 
Sessions Judge, Larkana, was of the opin- 
ion that the order suspending the pro- 
ceedings under s. 123 was illegal, and that 
as the substantive sentence of imprison- 
ment awarded to the suspect was in excess 
of the period for which he could be detained 
in prison under that section, he referred 
the case to this Court with a recommend- 
ation that the orderunder s. 118 of the Code 
should be vacated. 

The opinion of the learned Sessions 
Judge as to the illegality of the order of 
abeyance of proceedings was based on two 
Divisional Bench decisions of this Court 
in (1) Crown v, Silliman, Criminal Refer- 
ence No. 86 of 1925 and (2) Crown v. bra- 
him, Criminal Reference No. 130 of 1925. In . 
both these cases the suspects had been sen- 
tenced to three months’ rigorous imprison- 
ment for theft during the period which 
intervened between the date of the order 
under s. 118 and the date fixed for their 
furnishing the required security, and this 
Court held that the date for computing 
the period for which they were required 
to give security was the dateupto which 
they were granted time and notthe date 
of the expiry of their respective sen- 
tences. 

At the hearing which came on before the 
Jadicial Commissioner and myself, the 
learned Public Prosecutor challenged the 
correctness of the two decisions and as we 
were inclined to his view, the case was refer- 
red to the Full Bench. 

The question for our consideration may 
be formulated somewhat as follows :— 

Where during the time allowed toa sus- 
pect to furnish the security as réquired 
by the order passed under s. 118 of the 
Còde, he is sentenced to imprisonment for 
an offence tommitted by him prior to the 
date of such order, is it competent to the 
Magistrate to fix the date of the expiry of 
such sentence asthe date for computing 
the period from which such security is to be 
furnished ? 

Section 120 deals with the computation 
of the period of security and is as fol-° 
lows:— 

“(i) If any person, in respect of whom 
an orde@ *requiring security is made under 
s. 106 or 118, is, at the tinte such order 
is made, esentenced to, or undergoing a 
sentence of imprisonment, the period 
for which such security, is required shall 
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commence on the expiration of such sen- 
t nce. 

(it) In other casessuch period shall com- 
mence on the date of such order unless the 
Magistrate, for sufficient reason, fixes a 
later date.” f 

Clause (4) of this section has undoubtedly 
no application to the present case and the 
answer to the question atissue depends 
on the true meaning to beattachedto cl. 


t). 

Zhe learned Public Proseeutor has urged 
that the expression “unless the Magistrate 
for sufficient reason fixed a later date” is 
wide enough to cover the case of a suspect 
sentenced to imprisonment at any time 
prior to the passing of the order of deten- 
tion under 5. 123. There is a good deal 
to be said in favour of this contention. At 
first sight it would appear that the section 


. provides no limitation as to the exercise 


of the discretionary power vested in the 
Magistrate, and if he is competent to fix 
a later date for the computation of the 
period of security to suit the convenience of 
the suspect, andmay for alike reason extend 
such date, he may likewise extend the date 
where the suspect has in the interval been 
sentenced to imprisonment. In Queen-Em- 
press v. Pandu Khandu (1) it was held that 
where asuspect was undergoing imprison- 
ment at the date of the order under s. 118, 
it-was not only premature and illegal to 
pass against himan order under s. 123 
while such imprisonment lasted, but if in 
the meantime, he was convicted of another 
offence and sentenced to a fresh term of 
imprisonment, it would likewise be illegal 
to pass an order under s, 123 until the ex- 
piry of both imprisonments. 

This case was decided before the Act of 
1898 which amended the existing provi- 
sions ofe, 120 by the addition of the words 
“unless the Magistrate for suffictent reason 
fixes a later date” in cl. (ii), 
open to the suggestion that the object of 
the Legislature in amending cl. (ii) of the 
section by empowering the Magistrate to 
fix alater date was not only intended to 
afford an opportunity to the suspect of 
finding the required security and thereby 
benefiting him but was also intended io 
provide for other cases where the fixing 
of a later date was prejudicial $œ the svs- 
pect such as the, onein Pandu Khandu's 
gase which did not strictly fall, within the 
purview of cl (i) of 8.120, asin that case 

(1) Rat, Ya, Cr. 0.774; Or. Re. 38 of 1895, 
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the ina ae was sentenced toe the second 
term ofimprisonment subsequent to thé 
date of the order under s. llë. It has 
also been urged that if the period of secur- 
ity is extended by cl. (i) where the suspect 
is undergoing iniprisonment at the date 
of the order under -s, 118, there is no reasch 
why such period should not be extended 
where the suspect is undergoing a trial 
on that date which ultimately results in 
his convittion or again as a matter of thet 
“why the period of security should not ke 
extended likewise where the suspect who is 
allowed time to find the required securily 
abuses the confidence reposed in him that 
he should not misbehave meanwhile, com- 
mitsan offence which results in his immedi- 
ate conviction and sentence. 

However, there are certain difficulties in 
the way of accepting the interpretation 
which has been sought to be put upon the 
section by the Public Prosecutor. This 
section does not stand by itself, and if it 
is read in the light of the provisions of 
s. 128 which follows, cl. (ii) of this section 
is in my opinion equally susceptible of the 
interpretation that ‘sufficient cause” which 
confers jurisdiction on the Magistrate to 
fix a date for the computation of the period 
of the security later than the date of the 
order under s. 118 should exist on the date. 
of such order, and that any reason which 
comes into existence on a subsequent date 
does not fall within the purview of this 
clause. A 

Subject to certain exceptions, s. 123 
makes it incumbent on “the Magistrate to 
order the immediate detention in prison of 
a suspect who has failed to furnish secur- 
ity “on or before the date on which the 
period for which such security is to be 
given, commences.” If, therefore, on the 
date of the order under s. 118, the suspect 
is not undergoing imprisonment, the pro- 
visions of cel. (ii) of s. 120 come into oper- 
ation, and the period commences from that 
date, And unless sufficient reasons exist 
on that date for the exerfise of the juris- 
diction of the Magistrate to fixa later date 
for the computation of such period, the 
Magistrate is bound to proceed at once 
under s, 123. If this beso, then the only 
reason which existed on December 5, was | 
the request of the suspect for time to fur- 
nish security. His subsequent imprisor- 
ment would, therefore, not bea sufficient 
cause for the exercise of the jurisdicticn 
under cl. (it) ofa, 120, 
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_It is in my opinion somewhat difficult to 
ascertain precisely the intention of the 
Legislature in enacting cl. (ii) of s. 120, 


On the one hand, cl. (i) of this section leads . 


to the obvious inference that the intention 
of the Legislature is not to let off lightly 
a suspect, and to require a suspect who is 
undergoing imprisonment on the date of 


‘the order unders. 118 to furnish security. 


for his good behaviour after the expiry of 
the term of his imprisonment and on,is 
failure to do so, to order his detention in 
prison for the full period for which he 
was required to give security. On the 
other hand, again, it would appear that s. 
126 A ands. 397 as recently amended by 
Act XVIII of 1923 are intended to benefit 
the suspect when he is not actually under- 
going imprisonment on that date. 4 

Section 126 A deals with the order passed 
by a Magistrate on an application by a 
surety for his discharge and provides inter 
alia that an order passed under that sec- 
tion shall for the purposes of ss. 121, 122, 
123 and 124 be deemed to be an order under 
s. 118. It, however, makes nomention of 
s. 120. 

Now, during the term of his security 
bond, a suspect may be convicted of an 
offence committed by him either before or 
after the date of his bond. Where he is 
convicted of a subsequent offence, his bond 
is liable to be forfeited and no question 
relating to the discharge of his surety would 
arise under s. 126-A. But where he is 
> convicted of a prior offence and on his 
conviction his surety applies for a dis- 
charge, the order requiring him to furnish 
fresh security for the unexpired portion cf 
the term of his bond cannot be treated as 
an order under s. 118 for the purposes of 
‘8.120 and, therefore, it would seem to fol- 
low that the computation of the unexpired 
period of his bond cannot be deferred 
till he has served out such subsequent sen- 
tence. 

Again 8. 497 as recently amended pro- 
vides that where the suspect has been 
sentenced to imprisonment in respect of 
an offence committed by him before the 
order passed under s: 123 for his detention, 
the sentence of imprisonment shall take 
effect immediately. It is, therefore, open 
to asuspect to take advantage of the pro- 
visions of s. 397 and to hayehis sentence 
of imprisonment run concurrently with 
his detention under s. 123 even though 
he has been convicted of an offence 
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committed by him during the time allowed 
to him by the Magistrate to furnish secur- 
ity. 

In the present case the subsequent sen- 
tence is in respectof an offence committed 
by the suspect prior to the order under s. 
118, and it is somewhat difficult to see why 
he should be prejudiced by the indulgence 
shown to him of being allowed time to fur- 
nish security. 

On a fuller consideration of the matter, 

I am not preparedto hold that el. (i) of 
s,120 is unambiguous and as there are 
two possible interpretations, one of which 
would mitigate the penalty, and the other 
which would aggravate it, the former should, 
I think, prevail; Hildesheimer v. W. & F. 
Faulkner Ltd. (2). 
- I would, therefore, answer the question 
propounded by me in the negative, I 
would accept the reference and order that 
in the circumstances of this case, the 
order under s, 118 should be vacated. 

Kennedy, A. J. C.—Rupchand, Addi- 
tional Judicial Commissioner, has shown that 
there is a doubt in the interpretation of the 
somewhat loosely worded clause in s. 120 
and I think the benefit of that doubt ought 
to be given to the accused person, it being 
remembered that the object of Chapter 
Hight is to prevent the commission of 
crimes and that a man who is in Jail for 
a substantive offence cannot commit crimes 
‘and would, therefore, prima facie not ap- 
pear bound to give security that he would 
not commit them. I would, therefore, agree 
“wih Rupchand, Additional Judicial Com- 
missioner. : 

Lobo, A. J. C.—I agree. 

R. L. Order ascqrdingly. 


(2) 1901) 2 Oh. 552 at p. 561; 70 L.J, Ch. 800; 49 
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PATNA HIGH COURT. 

CriminaL Revision No. 317 or i925. ° 
August 24, 1925. 

Present:—Mr. Justice Macpherson. 

© °FAGU TANTI—Parimoner 

versus ° 

CHOTELAL TANTI AND OTa ERS— 

OPPOSITE PARTY. 
Penal Code (Act XLV of 1860), 3. 494, offence under 
—Crstom permitting re-marriage—Proof, nature of, 
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Assuming that the custom of sagai during the 
lifetime of the first husband is a valid defence under 
s. 494, Penal Code, a strict proof isrequired of such 
-a custom in respect of the particular caste, in the 
particular area, and in respect of the conditions in 
which the custom operates. 


Jukni v. Queen-Empress, 19 C. 627; 9Ind. Dec. (N. s.) 
860, distinguished. 

Application against an order of the Ses- 
sions Judge, Monghyr, dated the #7th April, 
1925, affirming that of the Sub-Divisional 
T PISANG, Monghyr, dated the 18th March, 
1925. 

Mr. Mihir’ Kumar Mukharjt, for Mr, Fazle 
Ali, for the Petitioner. 

Mr. Niamatullah, for the Opposite Party. 


JUDGMENT.—The petitioner in this 
case asks that a further inquiry should be 
ordered into a complaint under es. 494 and 

498 of the Indian Penal Code against his 
wife Badia, Chotelal, a manto whom she 
has admittedly been given in sagai, and 
others, which he made on the 16th March, 
before the Sub-Divisional Magistrate, Mon- 
ghyr, and which was dismissed by the 
Magistrate, an application for further in- 
quiry into the complaint being also dis- 
missed by the Sessions Judge. 

It is admitted that Badia was married 
to the petitioner some six years ago. In 
the middle of February, 1925, the petitioner 
applied to the District Magistrate under 
s. 552 of the Cr. P. O. for the restoration 
of his wife to, bim from the custody of 
Chotelal. The Police inquired into the 
matter and reported that “her father 
made sagai of Badia with Chotelal” because 
petitioner had not taken care of her for 
six years. The Police also reported that 
her father had stated that there is a custom 
in the Tanti caste to which they belong 
that ifa husband does not take care of hig 
wife, she is given in sagai to anoth@r person. 

The Magistrate on receiving the peti- 

tioner’s complaint sent for that Police.re- 
„port and on a consideration of it dismissed 
the complaint. The Sessions Judge dec- 
lined to interfere on the ground that he 
was not prepared to hold that the Sub- 
Divisional Magistrate had exercised his dis- 
cretion wrongly. 

In my opinion a further inquiry must be 
ordered. In the first place, itis ctear that 

` there is nothing except the statement of 
the father of Badia to show that there is 
in the Tanti caste a custom of sagai of the 
nature alleged. It is, of course, well known 
that sagai in the form of re-marriage of 
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widows is the normal condition in all'ex- 
cept the five or six highest castes of Hindus 
in Bihar which as the Census figures show 
have the highest proportion of widows, and 
a few aspiring sub-castes. But a custom 
of sagai, while the first husband is still 
alive is, even assuming the custom to be 
a valid defence under s. 494, something 
which would require strict proof in respect 
of the partfeular caste in the particular 
ata, and in respect of the conditions in 
which the custom operates. No doubt in 
the case of Jukni v. Queen-Empress (1) the 
High Court upheld such a custom as an 
answer to a charge under s. 494; but it is 
clear that in that case it was proved that 
the first husband had relinquished the ac- 
cused and that the custom of the caste 
sanctioned the marriage during the life- 
time of the husband of the relinquished 
wife. The actions of the petitioner would 
go te show that he had not, at least will- 
ingly, relinquished his wife. Again it is 
remarkable that in the Police report or 
even in Mr. Niamatullah’s argument for 
the opposite party, there isno mention of 
a caste panchayat sanctioning the marriage 
of Badia and Chotelal: ordinarily the ope- 
ration of such a custom would be contin- 
gent on the sanction of a caste panchayat. 
Accordingly it is clear that it cannot be - 
said on the present materials that no 
offence has been. committed under s. 494 or 
s. 498. Itis therefore directed that further 
enquiry be made into this case by the 
Sub-Divisional Magistrate or any other 
Magistrate of the First Class to which h 
may make it over for disposal, 
N. H. Order accordingly. 
(1) 190. 627; 9 Ind. Dec. in. s.) 860. 





SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL APPEAL No. 244 or 1925. 
April 19, 1926. 
Present:—Mr. Kincaid, J. O. 
BHIKHCHAND— APPELLANT 
versus 
EMPEROR—RESPONDENT. 

Penal Code (Act XLV of 1860), s. 499—Defamation 
—Proof of actual harm, if necessary. 

In a case unger s. 499, Penal Code, it is not 
necessary to prove that the complainant has been 
injuriously affected by the alleged defamation. The 
law merely requires that the person who makes or 
publishes any imputation should do so intending to 
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harm, or knowing or having reason toe believe that 
such imputation will harm the reputation of such 
person. [p. 117, col. 2.] 

Anandrao Balkrishna vy. Emperor, 27 Ind. Uas. 657; 


17 Bom. L. R. 82 at p. 92; 16 Or. L. J. 177, not - 


followed. 

Alex Pimento v. Emperor, 59 Ind. Cas. 202; 22 Bom. 
L. R. 1224 at p. 1228; 22 Or. L. J. 58 and Gobinda Per- 
shad Pandey v. Garth, 28 C. 63 50. W. N. 819, 
cited with approval. 

Queen-Empress v, MeCarthy, 9 A. 420; A. W. N. 
(1887) 39; 5 Ind. Dec. (N. 8.) 715, followed. h 

Appeal against the judgment of the Ciey 
Cr ea Karachi, dated the 19th October 

25. f f 
i Mr. Tahilram Maniram, for the Appel- 
ant. . 
© Mr. T.G. Elphinsion, Public Prosecutor, 
for the Crown. 


- JUDGMENT .—The facts of this inter- 


esting appeal are not disputed and are short- 


ly as follows:— 

. One Khanchand Jeramdas was a Karachi 
merchant and did a large business in khopra 
or cocoanut. | 
three partners (1) Lunidbaram, (2) Duni- 
chand, (3) Pahlumal He also took into part- 
nership, his two nephews.Bhikhchand and 
Tikamdas. In 1919 Khanchand died. The 
firm continued for some time under the 
management of Bhikhchand, Then disputes 

| arose between the nephews and Khanchand’s 
widow Isribai on the one hand, and the three 
partners on the other. Isribai applied for 
a receivership and Mr. Rupchand, A. J. C,, 
ordered a Receiver to be appointed, or in 
the alternative he ordered the three partners 
to deposit in Court the sum claimed by 
Isribai. A certain Pevibai who described 
herself as the younger widow of Khanchand 
then applied for the guardianship of Khan- 
chand’s minor sons; but this application 
was dismissed by Mr. Kennedy, A. J. O., on 
15th February, 1925. 

Thereafter the three partners and Mengh- 
raj the father of Pevibai moved the Com- 
missioner in Sind, to take the estate under 
the Court of Wards. Bhikhchand on the 
llth May filed a counter-petition. In para. 
7 were the words:— 

“Menghraj ` Gangaram is the father of 
Pevibai. He has put up his daughter as a 
‘junior widow’ of the petitioner's deceased 
husband. He-is a discharged insolvent and 
has been more than once convicted of 
gambling.” Thereupon, Menghraj prosecut- 
ed Bhikhchand. The cass “was tried by 
the learned City Magistrate. He. found 
Bhikhehand guilty under s. 500, Indian 
Penal Code, and sentenced him to pay a fine 
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of Rs. 300, in default to suffer simple im- 
prisonment for three months. Against this 
conviction and sentence Bhikhchand has 
appealed. 

The questions that arise for my decision 
are:— 

(1) Did the accused Bhikhchand publish 
any imputation concerning Menghraj in- 
tending to harm, or knowing or having 
reason to belisve that such imputation 
would harm the reputation of Menghraj ? 

(2) Ifso, is the accused entitled to the 
benefit of Exception 7, 8, or 9 to s. 499? 

I have had the advantage of a very in- 
teresting legal argument from the learned 
Pleader and the learned Counsel engaged in 
this case. The former has argued that his 
client should he acquitted in the absence 
of proof that Menghraj's reputation has 
suffered. He has relied on the following 
passage in Davar, J.'s judgment in Anand- 
rao Balkrishna v. Emperor (1): “It is not, 
therefore, sufficient for a complainant 
merely to say that the allegations he com- 
plains of, have harmed or are likely to 
harm his reputation in the estimation of 
others. He must prove this before he can 
obtain a conviction,” . 

With all deference to the emirent Judge 
wholetfall these observations, I am of opin- 
ion, that he directed his intention too closely 
to Expl. 40fs 499 and not closely enough 
to the wording of the section itself. That 
section runs as follows: — e 

“Whoever, by words either spoken or in- 
tended to be read, or by sigas, or by visi- 
ble representations, makes or publishes any 
imputation concerning any person, intend- 
ing to harm, or knowing or having reason 
to believe that such imputation will harm, 
the reputation of such person, is said, ex- 
*cept in the cases hereafter excepted, to de- 
fame that person.” 

The comment of Mr. Justice Prinsep on 
this section was [Gobinda Pershad Pandey 
v. Garth (2)] as follows :— 

“He (The Sessions Judge) seems, however, 
to have followed the Magistrate into an 
error regarding the evidenc3; necessary to 
prove the offence of defamation, for He 
points out that there is no evidence to show 
that the complainant has been injuriously 
‘affect@d*by such alleged defamation. That, 
however, is not necessary to constitute an 
offence of defamation as defined in s, 499, 


(1) 27 Ind. Cas. 657; 17 Bom. L. R. 82 atp. 92; 16 


Or. L. J. 177, ` 
(2) 28 C. 63; 5 O. W. N. 819. 
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Indian Penal Code. The law requires 
merely that there should be an intent that 
the person who makes or publishes any 
imputation, should do so intending to 
harm, or knowing or having reason to. 
believe that such imputation will harm, the 
reputation of such person. Itis true that the 
Expl. 4 from which Davar, J., sought 
support is worded, so as to lend at first sight 
colour to his view. 
` “No imputation is said to harm a person's 
reputation, unless that imputation directly 
or indirectly, in the estimation of others, 
lowers the moral or intellectual character of 
that person, or lowers the character of that 
person in.respect of his caste or of his 
calling, or lowers the credit of that person, 
or causes it to be believed that the body of 
that person isin a loathsome’ state, or ina 
state generally considered as disgraceful.” 
Relying on this explanation, Davar, J., 
remarked “It is most essential to remember 
that the word used by the Legislature is 
owers’ and not ‘would lower’ or ‘is 
likely to lower’, or tending to or intended 
to lower". This apparent verbal conflict 
however was admittedly reconciled by 
Crump, J. in Alex Pimento v. Emperor (3): 
“So far as concerns the interpretation of 
s. 499 of the Indian Penal Code, it appears to 
me that the interpretation contended for in 
this case leads to a contradiction between the 
body of the sectien and the 4th Explanation 
appended thereto. According to the body 
of the section an imputation made with the 
intention to cause harm amounts to defama- 
tion, but if Expl. 4 is to be given the 
force which has been given to it in the 
decision relied upon, the result would be 
that it would be necessary to prove that 
harm was actually caused, whereas the in- 
tention to cause harm is sufficienf under 
the first portion of the section. It isa 
cardinal principle of statutory interpreta- 
tion that a section should be read as a whole 
and that contradicticns between portions of 
it should be avoided if possible. [t seems to 
me that the meaning is really plain and that 
Efpl. 4 is, what its name implies, an Expla- 
nation and nothing more, being intended to 
define within certain limits the meaning of 
the words“an imputation intended tobarm”, 
Therefore, I agree with the judgment of 
Heaton, J. in Anandrao Balkrishna.v. Em- 
peror (1) and also with the decision of the 
Allababad High Court in Queen-Empress v, 
(3) 59 Ind. Cas. 202; 22Bom, L, R. 1224 at p. 1228; 
92 Or. L, J. 58. 
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McCarthy (4). It follows that the first point 
which is based upon the fact that no evi- 
dence has been adduced to prove actual 
harm, must necessarily fail.” 

Now here itis certain that any one who 
publishes the imputation that another is a 
discharged insolvent and a convicted gam- 
bler must intend to harm the other's reputa- 
tion. Thisis particularly the case here, where 
thè accused inserted the passage complained 
in a petition to the Commissionerin Sind. 
The learned Pleader has contended that 
there is nothing in: the phrase “a discharged 
insolvent ” to harm any one. That -is not 
correct. 

An insolvent, even if discharged, is a 
person who has failed to pay his creditors 
and, therefore, not as a rule an honourable 
man. To calla mana convicted gambler 
is certainly a grave imputation to make. | 
The accused thus did publish an imputa- 
tion against the complainant intending to 
harm, and knowing and having reason to 
believe that such imputation would haim 
the complainant’s reputation. I have shown 
that it isnot necessary to prove that zc- 
tual harm ensued. J, therefore, find the 
first point against the accused. 

The learned Pleader has argued in the 
alternative that in any case his client cculd: 
avail himself of Exceptions 8,9 and10. I 
shall examine each of these Excepticns. 
Exception 8 rung as follows :— 

“Tt is not defamation to prefer in gcod 
faith an accusation against any perecn to 
any of those who have lawful authority 
overthat person with respect to the subject- 
matter of accusation.” 

The learned Pleader has argued that the 
accused was entilled to say what be did to 


“the Commissioner in Sind, because, the 


latter had lawful authority over the com- 
plainant. I doubt the correciness of his 
argument. The Commissioner in Sind is 
certainly the head of the Sind Adminisira- 
tion, but I question whether itean be eaid 
that he had any lawful authority over the 
complainant. In apy case, the real question 
is whether the accused acted in gcod faith. 
The learned Pleader has contended that‘ 
there are several decrees against the ccm- 
plainant. In Case No. 734 of 192], he gave 
recurity that be would apply for insolvency. 
Knowing this, the accused assumed that the- 
complainant had applied for insolvency and 
that in view ofthe lapse of time, he had’ 


an 9 A. 420; A. W N. (1887) 89; 5Ind. Dee. (x. g.) 
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been discharged, This is an ingenious 
argument but I fancy that it emanated from 
the learned Pleader and not from his client. 
In any case as observed by Hayward, J. O. 
in Bulchand Ramchand v. Emperor (5), 
“People must learn to endeavour not to go 
beyond the law.” It is no real defence toa 
defamatory statement, to say that it was 
based on a priori reasoning, if thea priori, 
reasoning proved incorrect. Before saying 
that the complainant: was a “discharged 
insolvent” the accused should have taken 
pains to find out really whether he was or 
not. In other words, he should have acted _ 
with due care and attention. 

As regards the allegation that the com- 
plainant was a convicted gambler, Mr. 

‘Tahilram has tried to show that the accus- 
ed really was a convicted gambler. But he 
has entirely failed. The Magistrate has 
rightly disbelieved the evidence led on 
this point. The witnesses are quite unreli- 
able and even if Mengho Rocho in Ex. 11 
be the same as Menghraj Gangaram, a very 
unlikely supposition, that does not help the 
accused. For Mengho Rocho was acquitted 
and not convicted of gambling. Thus here, 
too, the accused acted without due care and 
*attention. 

I next come to the 9th Explanation, It 
runs as follows :— 

“Tt isnot defamation to make an imputa- 
tion on the character of anosher, provided 
that the imputation be made in good faith 
for the protection of the interests of the 
person making it, orof any other person, 
or for the public good.” 

Mr. Tahilram has argued that his client 
made the imputations for the protection of 
the minor children’s an4 Isarbai’s interests. 
Unfortunately, as I have shown, he did 
not makethem in good faith. 


The 10th Exception runs as follows :— 

“Tt isnot defamation to convey a cau- 
tionin good faifh to one person against an- 
othar, provided that such caution be intend- 
ed for the good of the person to whom it 
is conveyed or of some parson in whom that 
person is interested or for the public good.” 

In the absence of the accused's good faith, 
this exception also cannot apply to him. 

I find onthe 2a1 qusstioa aginst the 
accused: . 
. Lastly, the learned Plzader has contended 
tha, at most a nominal fire shouill have 
bəen inflisted on his client, Bat Rs. 390 


(5) 25 Ind, Cas. 1003; 8S. L. R. 55; 15 Or. L. J, 675, 


e HARA MOHANDAS V, BMPHROR, 


119 


is a very petty sum. The appellant is 
a well-to-do man and Rs. 300 is but little 
to him. Ia any event his conduct through- 
out the case has aggravated his original 
offence. Ifat any stage inthe proceedings 
he had expressed regret for the mistake, 
I might have listened to this argument with 
more sympathy. Throughout, he has tried 
to show that the complainant has been 
convicted of gambling. Indeed the learned 
Pleader hasinsinuated that City Magistrate's 
records ware tampered with in the com- 
plainant’s interests; and that but for the 
complicity of the learned Magistrate's clerks, 
his client could have produced ample proof 
that the complainant was a convicted 
gambler. 

I can sae no reason to interfere with the 
lower Court’s finding and sentence. 

I dismiss the appeal. 


P. B. A. Appeal dismissed. 


CALCUTTA HIGH COURT. 
CRIMINAL Revisron No. 6 or 1926, 
February 19, 1926. 
Present:—Justice Sir C. C. Ghose, Kr., 
and Mr. Justice Duval. 

HARA MOHAN DAS—AccgsEp ~ 
PETITIONER 


versus 
EMPEROR—ObppositE PARTY. 

Penal Code (Act XLV of 1869), ss. 196, 471—Offence 
established under s. 471—Conviction under s. 196, 
legality of —Procedure : 

Where the facts found show that the offence com- 
mitted by the accused falls under s. 471 of the 
Peal Code, tha Magistrate should not convict the 
accused uude®s. 196, Penal Code, but should commit 
him to Sessions for trial unders. 471. 

Babus Suresh Chandra Talukdar and 
Jatis Chandra Guha, for the Patitioner. 

JUDGMENT .—In this case the aceus- 
el has been convicted uader s. 196, Indian 
Penal Code. A perusal of the judgment 
of the learned Magistrate shows that there , 
should not have basen a conviction under 
s. 196 having regard to the facts found 
(saa in thig connection Empress v. Kherode 
Chunder Mozumdar (1)]. The facts found 
show that the section of the Ifdian Penal 
Code under" which the accused should uave 
been charged is s. +71, Indian Penal Code. 
An offenea under s. 471 is,exclusively tri- 

(1) 5 G. 717;6 C. L. R. 118; 3 Shoma L. R. Ur. R. 20 
2 Ind. Dec. (N. s.) 1063. 
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able by a Court of Session, and on the 
findings arrived at by the Magistrate, it 
would appear that there isa prima facie 
case against the accused under s. 471, Indian 
Penal Code. 

We, therefore, set aside the conviction 
and sentence under s. 196, Indian Penal 
Code, and direct the Magistrate to commit 
the accused to the Court of Session to 
stand his trial under s. 471, Indian Penal 
Code. With these remarks let the record 
be sent down to the lower Court as early 
as possible. 

The petitioner who is on bail will remain 
on the same bail as he is now, pending fur- 
ther orders of the Magistrate. 

R. L. Rule made absolute. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL REVISION APPLICATIONS Nos. 167 

AND 168 or 1923. 4 
December 21, 1923. 
Present:—Mr. Kincaid, J.C. and 
Mr. Kennedy, A. J. C. 
GHULAMO— APPLICANT 


VETSUS i 
TIMPEROR-—-OPPOSITE PARTY. 

Penal Code (Act XLV of 1800), s. 411—Separate 
convictions in respect of property stolen at different 
places, legality of—Evidence Act (I of 1872), s. 106— 
Presumption-—-Burden of proof. 

When an accused produces property known to 
have been stolen at different places, he can be con- 
victed separately of each offence of receiving stolen 
property. [p. 121, col. 1.) 

Where it has’been proved that the thefts occurred 
on different dates, the presumption is that the stolen 
property passed from the hands of the thief to she 
receiver at different dates also. 
shifts from the Crown to the accused under s. 106 
of the Evidence Act to show that although the 


“property was stolen at different times, the accused 


received it at one time only. [ibid.] 

Ishan Muchi v. Queen-lempress, 15 O. 511; 7 Ind. 
Dec.(x. 8.) 925 and Queen-Empress v. Makhan, 15 A. 
317; A. W. N. (1893) 101; 7 Ind. Dec. (x. s.) 919, dis- 
sented from. | é 

Applications to revise orders. ofthe Ses- 
sions Judge, Hyderabad, Sind, dated the 


- 12th October 1923. 


Mr, U. B. Shivdasani, for the Applicant. 

Mr. T. G.eElphinston, Public Prosecutor 
for Sind, for the Crown. : 
` JUDGMENT.—The facts of these two 
appeals are extremely simple and are short- 
ly as follows:— ° 

In November, 1922 


the house of one 
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e 
Hassan was broken into and property worth 
Rs. 300 or 400 was stolen. On the 26th of 
December, 1922 the house of one Ladho 
was broken into and property worth 
Rs. 989 was stolen. On the 10th of March 
1923 the Police searched the house of one 
Gulamo on information received by them 
and found in it Rs. 48 in cash. Subse- 
quently, Gulamo took the Police to his, 
*cattle-shed and dug a pit and produced from. 
it cloth and ornaments and this property 
was taken to the Police thana. Of this pro- 
perty, Ladho identified some cloth to be 
his and Hassan identified some ornaments 
-and cloth to be his. The accused was sent 
before the Magistrate and on the 31st of 
July 1923, Mr. 8. H. Hassanali, First Class 
Magistrate, convicted the accused for receiv- . 
ing property stolen from Ladho and sen- 
tenced him to undergo rigorous imprison- 
ment for six months. And on the same 
day, at aseparate trial, the learned Magis- 
trate convicted Gulamo under s. 411 of 
receiving property stolen from the house of 
Hassan and sentenced him to undergo 
rigorous imprisonment for four months. 
Against these convictions and sentences 
the convict appealed io the Sessions Judge 
of Hyderabad. The learned Judge found, 
on the facts that the property stolen from 
the houses of Ladho and Hassan was found 
in the possession of Gulamo in circumstan~ 
ces which supported the contention that he 
had received’ or retained the property. 
known to have been stolen. He confirmed 
the convictions and sentences in both the 
cases, 


The convict has come to this Court in 
revision. 

Thelearned Counsel, Mr. U. B. Shivdasani, 
has pressed two points before us. The 
first is that the cattle-shed from which the 
accused produced the stolen property was 
net in his exclusivepossession. We do not, 
however, consider that fhis is a point . 
which would justify usin setting aside the 
lower Court's findings. The learned Coun- 
sel relied on the case of Emperor v. Umar 
(1). But there the facts were different. 
The accused produced stolen property from 
a patch of jungle on one occasion and pro- 
duced a tin of coal tar on another occasion. 
Here the accused produced stolen property 
frcm his own cattleshed. Had some one 
else put the properly there, it is most un- 
likely that the accused wculd have been 


(1) 4 Ind. Cas, 481; 3 8. L; R. 136; 11 Cr. L. J. 4, 


(96 I. O: 1926] 
able to point out the hiding place. The 


circumstance that the accused knew ofthe. 


hiding place and that the hiding place was 

in acattle-shed of whtch he had possession, 

although not exclusive possession, seems to 

us to fortify the conclusion arrived at by the 
‘ lower Court. 

The only matter which really deserves a 
further consideration is the légal question 
whether, when the accused person prodfc- 
ed property known to have been stolen at 
different places, he could be convicted sepa- 
rately of receiving stolen property. There 
are two cases which the learned Sessions 
Judge has pointed out, which take the 
contrary view. One is reported as Ishan 
Muchi v, Queen-E'mpress (2) and a second is 
reportedas Queen-Empress v. Makhan (3). 


The second case, however, merely follows: 


that reported as [shan Muchi v, Queen-Em- 
press (2) without giving any separate rea- 
sons for the conclusion arrived at. With 
every deference to the learned Judges who 
decided the case of Ishan Muchi v. Queen- 
Empress (2) we feel constrained to differ from 
their finding. When it has been proved 
that the thefts occurred at quite different 
dates, the presumption is that the stolen 
property passed from the hands of the thief 
- to the receiver at different dates also. The 
burden, in our opinion, is then shifted from 
the. Crown to the accused unders. 106 of the 
Indian Evidence Act. 
within the knowledge of “the accused and 
. it wasfor him to show that although the 
property was stolen at different times, he 
received it at one time only. Thecase of 
Rajbat’s case (4) relied on by the learned 
Counsel and reported in the Sind Criminal 
Digest at Col. 544 can be distinguished from 
the present case, for there the finding of 
the Court .was thatthe accused did receive 
property stolen at different times on one 
single occasion. 

We have considered the further question 
whether we slfould reduce the sentences of 
imprisonment passed on the accused. But 
they only amount in all to ten months. We 
see no necessity for interference. 

We confirm the convictions and senten- 
ces passed by the lower Court and wa dis- 
miss the applications. 

P. B. A. Applications dismissed. . 


R. D. 2 
(2) 15 0. 511; 7 Ind. Dee. (N. s.) 925. 
(3) 15 A. 317; A. W. N. (1893) 101; 7 Ind. Dee. (x. s.) 


919. 
(4) Sind Cr. Dig. Col, 544; Varialsining 1898, p. 56. 
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BOMBAY HIGH COURT. 
CRIMINAL APPLICATION FoR Revision No, 29 
or 1926. 

April 1, 1926. 

Present:—Sir Norman Macleod, Kr., 
Chief Justice, and Justice Sir Lallubhai 
Shah, Kr. 

MADHAV RAGHVENDRA KULKARNI 
—APPLICANT 


: VvETSUS 
EMPEROR—Oppostre Party, 

Criminal Procedure Code (Act V of 1898), ss. 408 
418, 562—Order to keep peace and be of good behaviour 
pe ade a D 

An order under s. , Or. P. C., is appealabl 
under s. 408, Or. P. C., and is not restricted by ine 
provisions of s. 413 of the same Act. fp. 122, col, 1] 

Bahadur Molla v. Emperor, 85 Ind. Cas. 135; 52 0, 
463; 29 C. W. N. 151; 41 0. L. J. 45; A. I. R. 1925 Cal, 
329; 26 Or. L. J 455, followed. 


` Oriminal application against an order of 
the Sessions Judge at Bijapur. 
- Mr. R. A. Jahagirdar, for the Accused. 

Mr. S. S. Patkar, Government Pleader, 
for the Crown. 

JUDGMENT. —The three accused were 
convicted by the First Class Magistrate of 
Bagevadi of an offence under s. 352, Indian 
Penal Code. Accused No. 1 was sentenced 
to pay a fine of Rs.30. Accused Nos. 2 and 
3 were ordered, under s. 562, Or. P.C., to 
enter into a bond of Rs, 50 each to appear 
and receive sentence when called upon 
during 6 months, and in the meantime to 
keep the peace and be of good behaviour, 

All the three accused ‘appealed to the 
Court of Session. As the sentence on ac- 
cused No, 1 was not originally appealable, 
it became appealable under s 415A, Or, P. 
C., ifthe order against accused Nos. 2 and 
3 was appealable. 

e The Sessions Judge raised the following 
issue :—° 

“Does an appeal lie against the convic- 
tion under s. 352, Indian Penal Code, and 
the order under s, 562, Cr. P. O., passed 
against accused Nos. 2 and 3?” 

He held that no appeal lay. He referred 
to s. 413, Cr. P. O., which states :— 

“ Notwithstanding anything hereinbefore 
contained, there shall be no appeal by a 
‘convicted person in cases in which a Court 
of Sessien passes a sentence of imprison- 
ment not exceeding one menth only or in 
which a Gourt of Session or District Magis- 
trate or other Magistrate of the First Class 
passes a sentence of fine not exceeding fifty 
rupees only.” K 

The learned Judge considered that it 
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would be in the highest degree illogical 
that a sentence of security in Rs, 50 should 
be appealable when a substantive sentence 
of fine of Rs. 50 was not appealable. We 
are not concerned with the question whe- 
ther the Acts of the Legislature are logical 
or not. We have only got to consider the 
proper construction to be put upon the 
relevant sections of the Or. P. C. 

Section 408, Cr. P. C., states: — 

“Any person convicted on a trial held by 
an Assistant Sessions Judge, a District 
Magistrate or other Magistrate of the First 
Class, or any person sentenced under s. 349 
orin respect of whom an order has been 
made or a sentence has been passed under 


s. 380 by a Magistrate of the First Class, 


may appeal to the Court of Session.” 

Accused Nos, 2 and 3 had been convicted 
by the First Class Magistrate. According- 
ly, they might appeal to the Court of Ses- 
sion. But, if they had been sentenced toa 
fine not exceeding Rs. 50, their right of 
appeal would .have been taken away by 
s. 413, Cr. P. ©. They have not been sen- 
tenced to afine at all. An order has been 
made against them that they should be re- 

- leased on their entering intoa bond to be of 
good behaviour. f 

We have been referred to the marginal 
note, to s. 408, Or. P. C., which is as fol- 
lows:— ° - 

“ Appeal from sentence of Assistant Ses- 
sions Judge or Magistrate of the First 
Class.” 

Buta marginal note is not part of the 
section, and one cannot correct an obvious 
reading ofthe section by referring to the 
marginal note. 

Ordinarily then, the accused would be 
entitled to appeal against their corfviction. 
In Bahadur Molla v. Emperor (1), it was held 
that an appeal lay under ss. 407 and 408, 
Or. P. O., from an order passed under s. 562 
(1). We agree with that decision. We 
must remand the case to the Sessions Judge 
to hear the appeal. 

È. L. Case remanded. 


(1) 85 Ind. Cas. 135; 52 ©. 463; 29 ©. W. N. 151; 41 
O L. J.45; A. L R. 1925 Cal. 329; 26 Cr. L. J. 455, 
ce 


SHEORAJ SINGH V. EMPEROR. 6 


4 . 
(96 I. O. 1926] 


ALLAHABAD HIGH COURT. 
CRIMINAL ÅPPEAL, No. 955 or 1925. 
February 2, 1926. 
Present:—Mr. Justice Walsh and 
Mr. Justice Dalal. 

SHEORAJ SINGH alias KANHAIYA 
LAL-— APPELLANT 

vETSUS t 
EMPEROR—RESPONDENT, 

Criminal Procedure Code (Act V of 1898), s. 812, 
deposition not taken under—lIix post facto conversion 
—General principles, 3 f 

Evidence given aba trial for another purpose can- 
not be byan ca post facto operation converted into 
an equivalent of what is called a deposition taken. 
under s. 512, Cr. P. C., when as a matter of fact every- 
body knows it was nothing of the kind, and at the 
time the witnesses gave their evidence the question 
of recordinga deposition under s. 512, Or. P. C., was 
never intended. [p. 123, col. 1.] 

‘When two witnesses, who have given evidence at 
a previous trial against persons thenon their trial, 
happen to have referred in the course of their evi- 
dence atthe trial to a person whois absconding 
and is subsequently tried, their statements cannot be 
read at the subsequent trial of the accused who was 
thén absconding, merely because they happen to be 
absent and cannot give evidence. |p. 123, cols. 1 &2] 

The fundamental rule is that statements made 
against a person in his absence cannot be used as 
evidence against him in a criminal trial. Exceptions 
to that fundamental rule can only be created by 
Statute and when a Statute permits something to be 
done which a fundamental rule prohibits, that some- 
thing can only be done by strict compliance of the 
Statute which creates the exception. [ibid.] 

Criminal appeal from an order of the 
Additional Sessions Judge, Moradabad, 
dated the 9th of November, 1925. 

Mr. F. Owen O'Neill, for the Appellant. 

The Assistant Government Advocate, for . 


the Crown. 


JUDGMENT.—In this appeal the first 
question which we havé to decide is the. 
admissibility of the evidence of two wit- 
nesses who are absent. It is necessary to 
dispose of this question first because their. 
evidence has formed part of the material on 
which the case has been decided and if we 
agree with the appellant that it ought’ not 
to have been considered at all, we ought 
not to include their evidence as part ofthe 
relevant subject-matter for the appeal. 
The learned Judge in the Court below has 
treated the evidence as though given under 
s, 512 and his mind has been diverted from 
the real difficulty by reason of the fact 
that the defence objected under s. 512 that 
it was not shown that the accused was. 
absconding at the time when the state- 
ments of the witnesses were taken and the 
Judge decided against that objection on 


s 
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the ground that although the declaration 
that the accused was absconding was sub- 
sequent, the fact that he absconded was 
prior to the taking ofthe evidence. We do 
not disagree with him. It is not necessary 
to decide the point to-day, whether if evi- 
dence is taken under s. 512, the fact of the 
accused having absconded may beeestablish- 
ed by any means or proof known to the law, 
even although the formal declaration of 
his having absconded is not made until 
later. But we may, at any rate, add as a 
general ruleitis better that the finding 
that the accused has absconded should be 
recorded as a condition precedent by the 
Magistrate who takes the evidence under 
s. 512, as was done in the case cited, Bhagwatt 
v. Emperor (1). But the real point before us 
is this. The statements of these two 
witnesses were not recorded under s. 512 at 


‘ all. They were called inthe ordinary course 


of the case before the Committing Magistrate 


. and before the Sessions as part of the case 


a 


against four men who were then under 
trial, They may have mentioned—no doubt 


they did mention the name of the present . 


appellant who is said to have been abscond- 
ing at the time—but the attention of the 
Court was not directed to the case against 
that absconding person, nor was the evi- 
dence given in any sense asevidenceagainst 
that absconding person. 

The question of law, therefore, is this. 
When two witnesses, who have given evi- 
dence ata previous trial against persons 
then on their trial, happen to have referred 
inthe course of their evidence at the trial 
to a person who is absconding and is sub- 
sequently tried, can their statements be 
read at the subsequent trial of the accused 
who was then absconding, merely because 
they happen to be absentand cannot give 
evidence? In other words, can evidence 
given ata trial for another purpose be by 
an ex post facto @peration converted into 
an equivalent of what is called a deposi- 
tion taken under s. 512, when as a matter 
of fact everybody knows it was nothing 
of the kind, and at the time they gave their 
evidence the question of recording a dsposi- 
tion under s. 512 was never intended. 

We think clearly not. The provisions of 
the Statute forbid it. The objectjon to the 
evidence is the fundamental objection that 
statements made against a person in his 
absence cannot be used a3 evidence against 


Lo 48 Ind. Cas, 481; 41 A. 60; 16 A. L. J, 902; 20 Cr. 
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him in a criminal trial. Exceptions to that 
fundamental rule can only be created by 
Statute and when a Statute permits some- 
thing to be done which a fundamental rule 
prohibits, that thing can only be done by 
strict compliance of theStatute which creates 
the exception. On grounds of ordinary 
justice there would be great objection to 
the practice. As my brother has pointed 
out, the mind of the Court and of the 
Counsel for the prosecution at the time when 
such witnesses would be giving their 
evidence in the box would not be directed 
at all to the question of the guilt or other- 
wise ofthe absconding person and many 
things which ought to be asked might be 
omitted and a fortiori questions in cross- 
examination asked by the four persons who 
are on their trial or by the lawyer with the 
express purpose of throwing guilt upon the 
absent party might extract from such wit- 
nesses’ statements very prejudicial to the 
absent party which could not be permitted 
if the witnesses were being properly ex- 
amined under s. 512, 

We, therefore, hold asa question of law 
that the evidence of these two witnesses 
ought to have been excluded from the trial 
and we must. consider it without that 
evidence. 

On the merits, the case has given us somé 
difficulty. There is no doubt that the accus- 
ed was present. There is no doubt thathe 
was not only the brother of the principal 
offender, but a sympathiser with the attack- 
ing party, and although we have nothing to 
do with the former cases, which have been 
decided, we do not feel called upon to say 
anything to cut down the provisions of s, 
149~Indian Penal Code. Section 149 merely 
enacts the general principle that if parties 
are shown to have taken part in general 
assault with a common object, they may be 
held guilty of acts committed even in 
excess of that common intention. It is 
the natural result but cireumstances alter 
cases, and in this particular case it so 
happens that ther> are upon the evidence 
facts favourable to the present appellant. 
He absconded and went to Afriza and only 
came back-apparently when the Police 
pressure made his position there uncom- 
fortable. It seems that extradition proceed- 
ings were in contemplation and he decided 
to return to India. In this particular case 
the evidence oftwo witnessts, whose tes- 
timony was admitted in the previous trials 
without objection, has been excluded by us, 
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On the balance the following appears. The 
evidence of the actual participation by the 
use of the lathi on the part of Sheoraj 
Singh, the present appellant, is vague and 
general. Ib is there no doubt. Debi Singh 
included him in the common indictment in 
his dying declaration, although he had not 
gone so far in the first report. Naubat 
Singh, whom the Judge regards as an 
honest witness, puts it in the most general 
way. He did not see any beating himself. 
He only heard what was going on after 
Debi Singh had been dragged outside. He 
says “those six dragged Debi out” and 
although he like Debi includes Sheoraj 
Singh in the common indictment, he does 
not add anything more which specifically 
fixes Sheoraj Singh with a definite share in 
the subsequent crime. . 
The next consideration in logical sequence 
ig the result of the medical examination. 
Undoubtedly there were more than one 
“lathi used, if one may legitimately infer it, 


because there were five marks of what were’ 


probably lathi blows on different parts 
of the deceased’s body. But as was observ- 
ed from the Bench in argument, none of 
them were aimed at the head as they 
undoubtedly would have been if the lathi 
users had intended to kill.the man, and 
they are of a superficial and unimportant 
character on the ‘hip, knee cap, and possi- 
bly, though got certainly, on the foot. It 
may, therefore, -be legitimately concluded 
that those who used the Jathis did not 
intend to inflict any grievous injuries but 
merely punishment upon the deceased. As 
against this general body of evidence the 
appellant relies on one item which is very 
much in his favour. The witness Ronak 
Shah, although it is true that he says all 
six beat Debi, thereby repeating the general 
allegation made by the other witness, states 
that Sheoraj Singh was actually kicking 
the principal offender saying “let him off, 
he willdie’. If this is true, this particular 
offender. is clearly excluded by positive 
evidence from the general liability which 
may otherwise be imposed upon him by 
the application of s. 149. We cannot say 
under these circumstances that he was not 
a participant at any rate in ghat was 
technically ea riot and undoubtedly an 
assault; On the other hand, we think his 
case is clearly different from that of those 
who have already been dealt with. 

There is. another point upon which the 
learned Judge thinks the appellant is 
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entitled fo receive credit, that is to say, 
he suggested that, even although he was 
‘finding him guilty under s. 302, the exe- 
cutive might well reduce the sentence to 
a comparatively short term under that 
section, partly it appears upon the ground 
thatthe learned Judge regarded the tem- 
porary visit of the appellant to Africa- as 
a sentenœ of transportation voluntarily 
einflicted upon himself. So that in a sort 
of manner of speaking the learned Judge 
seemed to think that the appellant had 
already suffered the equivalent of 5 years’ 
transportation. 

On the whole we think the appeal suc- 
ceeds, and although we ‘cannotentirely ac- 
quit the appellant, we alter the conviction 
to one under ss. 147 and 323 of the Indian 
Penal Code and sentence him under each 
of these sections to three months’ rigorous 
imprisonment, such period to date from 
the 9th’ of November, 1925. The two sen- 
tences will run concurrently. 

N. E. Appeal partly allowed. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. - 
CRIMINAL REVISION APPLICATION No, 25 
or 1926. 

March 24, 1926. 
Present:—Mr, Kincaid, J. C., and 
Mr. Lobo, A. J. G. 

ALI MAHOMED—Appricant 
VETEUS 
EMPEROR—Opposi15 PARTY. 

Criminal Procedure Code (Act V of 1898 as amend- 
ed), ss. 488, 489 (2)—Order for maintenance—Decree 
for restitution of conjugal righis—ljfect on wife's 
claim for separate maintenance. 

Under the present Cr. P. C., a decree for 
restitution of conjugal rights does not necessarily 
debar a wife from claiming separate maintenance and 
the matter is within the Court’s discretion which, 
however, must be judicially exercised. [p. 125, col. 2 } 

Where Civil Court has giveh to the husband a 
decree for restitution and the husband bona fide 
wishes to execute that decree and the wife refuses 
to obey it, that would be a good ground for cancelling 
the order of maintenance under s. 488 of the Code. 
fp. 126, col. 1.) 

Pavakkal v. Athappa Goundan, 91 Ind. Cas. 62; 49 
M. L. J. 269; (1925) M. W. N. 645; 22 L. W 479; A.I. 
R. 1925 Mad. 1218; 27 Or. L. J. 30, relied upon. 

Bai Parvati v. Mansukh Jetha, 59 Ind. Cas. 361; 44 

. B. 972; 22 Bm. L. R. 1097, referred to. 


Application to revise an order of the 
Special First Class -Magistrate, Karachi, 
dated the llth January, 1926. . T 
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Mr. Khanchand Gopaldas, for the Appli- 
cant. 
Mr. T. G. Elphinston, Public Prosecutor, 
for the Crown. 
JUDGMENT.—The'facts of this case 
are unusual and interesting. | 
On the 25th of August 1922 the Court of 
the Special First Class Magistrate of Karachi 
passed an order under s. 488 of the Cr. P. C. 
By that order.the learned Magistrate 
awarded to Fatma the wife of Ali Mahomed ° 
Rs. 12-8-0a month. Later, Fatma obtained 
an appointment as a School Mistress under 
the Karachi Municipality. Thereupon Ali 
Mahomed who is a tailor by profession, 
successfully applied to have the maintenance 
reduced.. From Rs. 12-8-0 the maintenance 
was lowered to Rs. 10-0-0a month. Hav- 
ing obtained this reduction, Ali Mahomed 
filed a suit in the Court of the Additional 
Judicial Commissioner, Mr. Raymond, for 
restitution of conjugal rights. The wife 
Fatma made various allegations against her 
husband, alleging that he was addicted to 
opiumand bhang and that he would not 
support her. The learned Judge, however, 
considered these objections and overruled 
them and. on the 9th of July, 1925 gave the 
- plaintiff a decree for restitution of conjugal 
rights. Onthe strength of this judgment 
of the Civil Court, Ali Mahomed again 
approached the Special First Class Magis- 
trate, Karachi, and asked that the order of 
maintenanceshould be cancelled. Thelearned 
Special First Class Magistrafe, after con- 
sidering carefully the circumstances decided 
that he had a discretion under the law and 
that he was not justified in exercising that 
discretion in favour of the applicant. He 
declined to interfere with the maintenance. 
The applicant Ali Mahomed has now 
approached this Court in its revisional 
jurisdiction. We have had the benefit of 
hearing careful arguments from the learned 
Pleaders engaged in this case and we are 
also much obliged for the help given us by 
the Public Pros@eutor. Before the recent 
revision of the Code, it seems to have been 
settled law that a decree for restitution of 
‘conjugal rights debarred the wife from any 
claim to separate maintenance. This is 
clear from the recent case of Bai Parvati 
v. Mansukh Jetha (1), 


The learned Chief Justice observed as 
follows :— = 


“If the Court passes an order against the 
(1) 59 Ind. Cas, 361; 44 B. 972; 22 Bom. L. R. 1097. 
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wife to go and live with her husband, and 
she refuses to do so, then she is debarred 
herself from making any claim to main- 
tenance. For, a wife is only entitled to 
separate maintenance if she has some good 
reason for living apart from her husband. 
In my opinion it is a sufficient consequence 
for the refusal to obey a decree for restitu- 
tion if she bas to maintain herself, and can 
not make any claim against her husband 
for maintenance”. 

In the recent changes made in the Or. P. 
C. a paragraph was added to s. 489 (2) 
It runs as follows :— 

“Where it appears to the Magistrate that, 
in consequence of any decision of a com- 
petent Civil Court, any order made under 
s. 448 should be cancelled or varied, he shall 
cancel the orderor, as the case may be, 
vary the same accordingly.” 

The learned Pleader Mr. Khanchand has 
conteuded that this proviso gives no discre- 
tion to the learned Magistrate but merely 
conforms with the previous decisions of the 
various Judges of the High Courts. But as 
the learned Public Prosecutor has well 
observed, had that been the intention of the 
Legislature, the wording of the new clause 
would have been different. Instead of the 
words “it appears to the Magistrate” 
we should have had words of a far more 
drastic character. We are thus of the 
opinion that s. 4&9(2) does give a certain 
discretion to the learned Magistrate of the 
Court below, 

The next question is whether we should 
interfere in revision with the exercise of 
his discretion. 

We have repeatedly held in this Court 
that it is only on rare occasions that we do 
interfere in revision with the decisions of 
the lower Courts. Nevertheless, we have 
revisional powers and in certain cases we 
must exercise them. 

-We are of opinion that this is one of those 
cases and that the learned Magistrate has not 
exercised the discretion vested in him 
judicially. In the present case, the learned 
Judge of this Court went fully into the 
position of the various parties and decided 
that there was no reason why the wife 
should not live with her husband. The 
latter wat ‘not a person of dangerous or 
vicious habits and the Judg& gave him 
the decree for restitution of conjugal rights 
which he desired. After the husband had 
obtained the decree, he made an effort to 
live with his wife. She has admitted that 
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he lived with her and her mother but only 
for 5 or 6days. Her witness Muso has 
admitted that he lived with them for at 
least a month. Ali Mahomed has stated 
that he lived with them for three months, 
but that the wife and her mother made no 
efforts whatsoever to make his life with 

“them possible. It appears that he was put 
in a room by himself ‘and no one in the 
house would speak to him. The wife has 
conceded further that when notice of this 
Court was served on her, she made no 
effort to read it. She threw it in the street, 
where it was devoured by a passing goat. 
It is quite clear in our minds that the woman 

Fatma has not the smallest wish or inten- 
tion tolive with her husband, if she can 
possibly avoid doing so. She is earning an 
independent income. We do not know how 
much itis. The learned Additional Judicial 
Commissioner seems to have thought that 
her earnings exceeded those of her husband. 
Reliance has been, placed upon the case 
quoted in Pavakkal v. Athappa Goundan (2). 
This judgment at any rate, supports us in 
our view that in cases where the learned 

. Magistrate has passed a wrong order under 
s. 489 sub-e. (2), itis right and proper that 
it should be corrected by the High Oourt. 
In no other way, soit seems to us, does it 
support the view of the wife’s Pleader that 
she is entitled to maintenance in spite of 
her refusal to live with her husband. In 
the Madras ease, the learned Judge, Phillips, 

J. observed: 

“Undoubtedly if Civil Court had given 
to the husband a decree for restitution and 
the husband bona fide wished to execute 
that decree and the wife refused, that 
would bea good ground for cancelling the 
order of maintenance under s. 488”, 

The possibility indicated by the learned 
Judgeis just the possibility tiat has arisen 
here. The husband does seem to have made 
a bona fide attempt to live with his wife, 
but she has refused flatly to live with him, 
We have, therefore, the authority of the 
Madras High Court to justify our view 
that when a husband has obtained a decree 
for restitution of conjugal rights and bona 
fide wishes to execute it and the wife 
refuses to obey it, she is not entitled to 
claim from the husband maintenance under 


s. 488. 
We think the wife’s conduct in this case 


" (2) 91 Ind. Oas. 62; 49 M, L. J. 269; (1925) M, W. N. 
645; 22 L, W, 479A, I, Ry 1625 Mad, 1218; 27° Cr, L, 
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is partigularly flagrant. We, therefore, feel 
that we must revise the finding of the 
learned Magistrate and cancel the order of 
maintenance passed under s. 488 against 
Ali Mahomed. ° 

We make no order as to costs. 

P, B. A. Order revised. 


CALCUTTA HIGH COURT. 
CRIMINAL Revision No. 775 or 1924. 
November 7, 1924. 
Present:—Mr. Justice Suhrawardy and 

Mr. Justice Mukerji. | 
RAHANADDY PATWARY AND OTHERS— 
PETITIONERS 

versus < 
HASAN ALI JAMADAR-—OPPOSITE PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 188, 
187, 188, 189-A—Obdstruction to public raght—Denial of 
public right—Procedure. 

In a proceeding under s, 133 of the Cr. P.C. 
when there is a denial of the existence of the public 
right, it is the duty of the Magistrate to enquire into 
this matter and to come to a conclusion under the 
provisions of s. 139-A of the Code and onthe result 
of this conclusion must depend the question whether 
to stay proceedings or to proceed under s, 137 or 138 
of the Code. [p. 127, col. 2; p. 128, col. 1.) 

Rule against an order of the Deputy 
oe Noakhali, dated the .27th June, 
1924. l 

Babus Suresh Chandra Talukdar anā 
Mohendra Kumar Ghose, for the Petitioners. 

Babu Gunada Charan Sen and Prosanta 
Bhusan Gupta, for the Opposite Party. 

JUDGMENT. —This Rule has been 
issued upon grounds Nos. 2 and 3of the 
petition. Sofaras ground No. 2 is con- 
cerned, there is no substance init, as the 
learned District Magistrate did not pass 
the order instituting proceedings in the 
exercise of his Revisional Jurisdiction. He 
has made it perfectly plain that the order 
was passed after he took cognizance of the 
matter asa Court of Original Jurisdiction 
and that he did not revise the order of the 
other Magistrate but ordered the drawing 
up of proceedings underes, 133, Cr. P.O. 
asa Court of Original Jurisdiction. ; 

The other ground is clearly well-founded. 
The procedure adopted in this case was 
notin conformity with what is laid down 
in s. 139-A, Cr. P. C., and ss. 137 and 138, 
Or. P.C. Itisquite clear that when there 
is a denial of the existence of the publie 
right, it ds the duty of the Magistrate to 
inquire into this matter and come to a 
conclusion under the provisions of s. 139-A 
and on the result of this conclusion would 
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depend the question whether, he should 
stay procéedings or should proceed under 
s. 137 or 138 Cr, P. O. This procedure has 
not been followedin this case. We think 
therefore, that the erder passed by the 
Magistrate should be set aside and we do 
set it asideand direct that the proceedings 
be re-opened. The order passed by the 
Magistrate will be treated as one under the 
last part of s. 139-A (2), Cr. P. C., and he 
will now proceed as laid down either under 
s. 137 or s. 138 as the petitioners desire him 
to do, 

The Rule is made absolute. 

in Rule made absolute, 


ALLAHABAD HIGH COURT.. 
CRIMINAL APPEAL No. 175 or 1926. 
May 12, 1926. 
Present:—Justice Sir Cecil Henry Walsh, 
Kr., and Mr. Justice Pullan. 
PARTAB SINGH AND oTHERs—Accuszp— 
APPELLANTS 
VveETSUs 
EMPEROR— RESPONDENT, 

Evidence Act (I of 1872), ss.80, 114, 188—Approver 
—Confession of co-accused—Corroboration—Practice. 

There is no statutory prohibition against accepting 
the evidence of an approver and condemning to death 
another person upon his uncorroborated testimony. 
But as a rule of practice it is extremely dangerous to 
do so, especially where such evidence, when examined, 
is obviously open to criticisr’ from the point of 
view of possible mistake or intentional concealment 
or misrepresentation. The confession of a criminal 
who has confessed his guilt in so far as it implicates 
other persons besides himself, must be treated as 
very little, ifat all, superior in value to that ofan 
accomplice who has received a pardon, and, therefore 
where the Court has a witness belonging to each of 
these classes, the testimony of one cannot be treated 
as a corroboration of the testimony of the other 
unless both of them survive the test which can 
reasonably and ought properly to be applied to 
witnesses, so that in the result the Court can say 
with confidence that neither of them has swerved in 
substance from the truth. 

Criminal appeal from an order of the 
Sessions Judge, Pilibhit, dated the 10th 
March, 1926. 

Cap. K. D. Carleton and Mr, Majid Ali, 
for the Appellants. 

The Government Advocate, for the Crown. 

JUDGMENT.—In substance, this ap- 
peal succeeds upon a well-known rule of 
jaw, or perhapsit would be more accurate 
to say,a rule of practice, from which we 
_ find ourselves unable to depart, We shall 
probably be doing no injustice to any of 
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the appellants if we say with regard to 
those, who, as the result of our judgment, 
will step out of the Court as free citizens, 
that they have had a narrow escape, and 
that probably some, if not all of them, 
were in the undoubted combination of the 
biradari which wreaked their vengeance 
upon this woman, her lover and his son, 
In one sense the result may be regarded 
as a miscarriage of justice. In another 
sense it may be said to be the result of 
an immemorial tradition or custom, lawless 
but not unintelligible, in a village com- 
munity wherea husband and a son are dis- 
graced by the conduct of a faithless and 
reckless woman, and it is possibly one of 
the fundamental difficulties in all such 
cases in India, and that is why there is 
not some independent evidence forthcom- 
ing, as there must undoubtedly be in exist- 
ence in the village, in support of the 
story, or a portion of the story, told by 
the approver. But we have, as has so 
often beensaid by us sitting here in a Court 
of Appeal, not merely to apply the law in 
the case with which we are called upon to 
deal, but to consider the example to be 
set and the implications arising from the 
law which we apply in future cases which 
may arise, of difficulty, which have to be 
dealt with by other Courts, and possibly 
by Courts of less experience than our- 
selves, 

There is no doubt about*the law. There 
is no statutory prohibition against accept- 
ing the evidence of an approver, who is 
confessedly a shameless law-breaker, and 
who is prepared to purchase his owh free- 
dom by adding to his previous crimes one 
of the meanest acts a man can be capable 
of, and condemning to death another per- 
*son upon his uncorroborated testimony, 
But for excellent reasons, which it would 
be wearisome to repeat, and from time 
immemorial both in India and in England, 
upon which it would be idle to enlarge, 
‘Judges have warned themselves, and 
Juries have been solemnly warned, that it 
is extremely dangerous, especially where 
such evidence, when examined, is obvi- 
ously open to criticism from the point of 
view of possible mistake, or intentional 
concea¥ment, or misrepresentation. In 
another branch of the ‘same subject, it has 
been recognised with thesame consistency, 
that the confession of a criminal who has 
confessed his guilt, in sp far as it impli- 
cates other persons besides himself, must 
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be treated as very little, if at all, superior 
in value to that of an accomplice who has 
received a pardon, and, therefore, where 
the Courthas a witness belonging to each 
of these classes, the question necessarily 
arises, asa matterof logic, whether, un- 
less both these witnesses survive every 
test which can reasonably, and ought pro- 
perly to be applied to witmesses, so that 
in the result one can say with confidence 
that neither of them has swerved in sub- 
stance from the truth, the problem re- 
remains the same, or whether as has been 
said in-more than one decided case, tainted 
evidence is made better in quality by being 
doubled in quantity. That isthe position 
here, andit cannot be denied, and really 
the Government Advocate did not attempt 
to deny it, that whereas there is none 
except motive, whichis not corroboration, 
which one can add from an independent 
source to the evidence of these two per- 
sons, on the other hand when their various 
statements are contrasted, there are matters 
of substance as’ well as matters of detail 
upon which they vary, and a Court scru- 
pulously applying the rule, to which we 
have referred, and which Courts are en- 
joined to apply in such cases, cannot fail 
to ask itself whether there is not the pos- 
sibility, if one of the tainted witnesses has 
made a mistake about a substantial fact, 
he may not alsọ have made a mistake 
about the idegtity, or presence, of one of 
the accused. There are indications in the 
judgment that the learned Judge was con- 
scious, more than once, of the pressure of 
this rule upon the mental process through 
which he passed before he arrived at his 
ultimate conclusion. The only explanation 
js that he shrank from the consequence of 
applying the rule inall its vigour. We 
feel no such compunction, and, *therefore, 
we have no alternative, holding as we do, 
that with one exception there is no corro- 
poration from an independent source out- 
side these two witnesses with regard to 
any of the appellants, that is to say, all 
the appellants except Mohar Singh, and 
‘that we must, therefore, allow their ap- 
peals. . 

We ought to add that the Government 
Advocate agrees, as he was boung to do, 
that there was a special reason for applying 
the rule in this case. The first of the 
two men to whom we have referred, namely, 
Mohar Singh, who confessed and then re- 
tracted; made his confession after remain- 
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ing in Police custody for quite astibstantial 
period, sonfething like 48 hours, but obvi- 

ously kept back a portion of the truth. No 

investigating officer could possibly be satis- 

fied that that confession disclosed the 

whole truth even though it was true, to 

quote the learned Judge's expression, as 

far as it went, and the fact that after an 

interval of another 48 hours or so, one of. 
the persons, implicated bythe unsatisfactory 

confession, followed it by a confession” 
which must have been regarded as far - 
more satisfactory, and that this double ' 

process came from the said source, namely 
the investigating officer, makes one feel a 
little sceptical about the inducements 
which had been’ held out to procure the 
second confession, and whether the details 
were entirely in accordance with the truth, 
and not as Mr. Carleton said in his argu- 
ment, to some extent the work of imagina- 
tion or persuasion. 

In regard to Mohar Singh, the case pre- 
sents no difficulty. It is quite true that 
in detail his story does not correspond 
entirely with Bindraban. But so far as 
his own share in the crime is concerned, 
that is quite a subordinate consideration. 
Whether one looks at it from the point of 
view of common sense, and reasonable . in- 
ferences from evidence which must be ac- 
cepted as true or whether one looks at it 
from the point of view of the strict appli- 
cation of the rule to which we have referred, 
the result isthe same. In Mohar Singh's 
case the evidence of the approver against 
him is certainly corroborated by something 
more, as Mr. Majid Ali agreed, than an in- 
dependent source, namely, the source most 
unlikely to be provided unless guilt were 
there, and as regards Mohar Singh it is 
impossible to say that the evidence of the 
approver is not fully supported as required 
by law. Asa matter of fact, there is the 
weighty circumstance that in this case the 
motive likely to influence Mohar Singh was 
as strong as such: a motive could be to 
anybody. . 

The-result is that we allow the appeals 
of Partab Singh, Kidar Singh, Charan 
Singh, Karan Singh, Dal Singh, Dip Singh 
Jila Singh, Balwant Singh, Cheta alias 
Chunniand Shib Singh. 

With regard to Mohar Singh, we dismiss 
his appeal, confirm the conviction and sent- 
ence and difect that the latter be carried 
out aceording to law. 


Z. K Order accordingly. 


(961. 0. 1996] 
MADRAS.HIGH COURT. 
CIL Revision Petition No. 973 oF 
1925. 
: January 25, 1926. 
Present:—Mr. Justice Venkatasubba Rao. | 
KARUPPANA THEVAR—PETITIONER 
— PLAINTIFF 
| versus 
ANGAMMAL AND OTAERS—DEPENDANTS 


—RESPONDENTS. 

Court Fees Act (VII of 1870), s.? (iv) (c), Sek. IT, 
Aft. 17 (1) (a), (b)—Civil Procedure Code (Act V of 
1908), s. 113—Hindu Law—Alienation by widow— 
Reversioner, suit by, challenging alienation -Receiver 
appointment of, prayer for—Court-fee, payable— 
Order directing payment of deficient Court-fees— 
Revision, whether lies. 

For the purpose of ascertaining the Court-fees 
payable in respect of a plaint regard must be had 
to the allegations in the plaint. Whether they have or 
have not been denied in the written statement is not 
a matter which signifies. [p. 129, col. 2.] 

In a suit by the plaintiff claiming to be the 
reversionary heir of a deceased Hindu, challenging an 
alienation made by the widow of the deceased and 


making various charges regarding alleged waste by. 


her of the property of the deceased, the plaintiff asked 
for a declaration that the alienation specifically 
mentioned in the plaint was not binding upon him 
and forthe appointment ofa Receiver to take pos- 
session of the estate and to manage it during the 
life time of the widow: 

Held, that the reliefs claimed by the plaintiff 
were distinct and independent of each other and 
that the prayer for the appointment of a Receiver 
was not consequential upon the declaration within 
the meaning of s. 7 (iv) (e) of the Court Mees Act 
and that Clourt-fees were payable upon the plaint 
under Art. 17 (1) (a) and (6) of Sch. II to the Court 
Fees Act. [ibid.! ° - 

The. High Court has power to interfere in revision 


with an erroneous interlocutory order {directing the. 


“payment of deficient Court-fees. [p. 130, col. 1.] 

Petition under s. 115 of Act V of 1908 
and s. 107 of the Government of India Act, 
praying the High Court to revise an order 
of the Court of the Subordinate Judge of 
Tuticorin, dated the 21st September, 1925, 
in O; B. No. 15 of 1925. 

Mr. T. Krishna Kurup, for the Petitioner. 


Mr. R. Krishnaswami Iyengar, for the Re- ` 


spondenis. | 


® 
JUDGMENT.— The question to be: 


. decided in this case is, what is the Court- 
fee payable? Iss. 7 (iv) (c) of the Court 
Fees Act or Art, 17 (b) of Sch. II appli- 
cable? The plaintiff who claims to be the 
reversionary heir of a certain deceased 
Hindu, has filed the suit questioning an 
alienation made by the lst defegdant, the 
latter's widow, and making various charges 
regarding alleged waste by her of the pro- 
perty. ‘The plaintiff asks substantially for 


two reliefs (1) for a declaration that an. 
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alienation specifically mentioned in the 

plaint is not binding upon him and (2) 
for the appointment of a Receiver to take 
possession of the estate from the widow 
and manage it during her lifetime. The 
short question to be decided is, is the relief 
for the appointment of a Receiver a ‘‘con- 
sequential relief” within the meaning of 
3 7, (iv) (c). The words used in that sec- 
tion are “to obtaina declaratory decree or 
order, where consequential relief isprayed.” 
Does the second relief follow as a conse- 
quence from the first? I must now turn 
to the plaint to examine the allegations 
made in this respect. The plaintiff first 
states that the widow made a certain alie- 
nation and he impeaches it. He then 
proceeds to say that the widow has been 
wasting the estate in the following manner, 
by allowing debts to become barred by 
limitation, by making gifts of certain items 
of property and by executing fraudulent 
receipts in respect of payments not really 
made to her. For the purpose of ascertain- 
ing the Oourt-fee payable, we must have 
regard to the allegations in the plaint. 

Whether they have or have not been denied 
in the .written statement, is not a matter 
which signifies. In order to determine 
whether the second relief is consequential 
upon the first, let me see how the position 
stands, Supposing the first relief is not 
granted, does it follow that ghe plaintiff 
cannot obtain the second relief? The 
Court may hold that the alienation im- 
peached is good, but if it comes to the 
conclusion that the widow has been guilty 
of the other acts alleged, it may appoint a 
Receiver. Then again, take the converse 
case. Supposing the Court comes to tbe 
conglusion that the alienation is not 
binding one the estate, does it follow 
that the second relief will be granted? 
It clearly does not, because the Court” 
may find that the particular alienation 
is bad but that there has not been such 
waste as to justify the appointment of a 


. Receiver. As a matter of fact there is no ne- 


cessary connection between the two reliefs, 
It is quite conceivable of course that the 
plaint may be so drafted that both the 
reliefs may be claimed on the strength of 
the same set of facts. dn that ease the 
second relief may properly be said to be 
consequential upon the first. In the present 
case, however, the facts are entirely differ- 
ent and as I have shown, the two reliefs 


‘asked for are independent of each other 
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No case binding upon me which takes a 
different view has been cited and I hold 


_that the proper Court-fee is the aggregate 


of two.sums of Rs. 100 madeup thus: - 

(1) Under Sch. II (17) (a) (1) Rs. 100 for 
declaration and 

(2) Under Geh, II (17) (b) Rs. 100 for 
Receiver. 

. The plaintiff has paid Rs. 200 and 1 
declare that the proper Court-fee ‘has been 
paid upon the plaint. 

A preliminary objection has been taken 
that the order before me is in the nature of 
an interlocutory order and no revision 
petition will, therefore, lie. This conten- 
tion is unsound, and this Court has often 
(and I have myself) interfered in revision 
with orders of this kind. If authority is 
needed,.I may refer to Ramrup Das v. 
Mohunt Surjaram Das(1) and on this point 
I am prepared to follow also the decision in 
Dodda Sannekappa v. Sakravva (2). 

-The civil revision petition is allowed 
with costs, 

V. N. V. Petition allowed. 


Z. K. 
(1) 7 Ind. Cas. 92; 14 C, W. N. 932; 120. L. J. 211. 
(2) 36 Ind, Cas, 831, 


— 
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ALLAHABAD HIGH CCURT. 
Seconp CIVIL APPEAL No. 1395 oF 1923. 
` May 12, 1926. 
Present :—Mr. Justice Daniels and 
Mr. Justice. King. 
DEO RAJ AND aNoTHER—DEFENDANTS 
—-APPHLLANTS 
versus . > 
MUNSHI RAM AND ANOTHER—RLAINTIFFS— 
RESPONDENTS. 
+ Contract Act LX of 1872), s., 83-—Sale of goods— 
Delivery to carrier—Shortage—Damayes, suit for— 
Liability of vendor. k 
Defendants, who were commission agents, pur- 
chased for the plaintiffs a certain quantity of sugar 
and despatched it to the plaintiffs according to the 
latter's instructions by Railway. The plaintitis had not 


-* paid the full price of the sugar and the defendants, 


therefore, sent the Railway receipt to their own 
agent with instructions to make it over to the plain- 
tiffs on payment of the balance of the price due, 
The plaintiffs obtained the Railway recei$t from the 
defendants’ agent on such payment and took delivery 
of the consignment in which there was found to be 
a shortage. Thereupon the plaintiffs sued the defend- 
ants for damages in respect of the shortage: 

Held, that es scon as the sugar was delivered to 
the Railway Company for despatch, the sale in 
gayour of the plaintifs was complete under s, §3 of 
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the Contract Act and that the defendants were not 
theretore; liable for any shortage in the goods. [p. 131, 
Coi. det 

Second appeal. from a decree of the Dis- 
trict Judge, Saharanpur, dated the Ist of 
August, 1923. 

Dr. M. L. Agarwala, for the Appellants. 

Mr. Durga Charan Banerji, for the Re- 
spondents. 


e JUDGMENT.—tThe facts of the case 


arethat the defendants who are commission 
agents purchased for the plaintiffs 25 tons 
of Java sugar in Calcutta. The defendants 
despatched 124 tons of sugar to the plaint- 
iffs, aecording to their subsequent instruc- 
tions,to Dehra Dun. The defendants had 
not been paid the full price of the sugar, 
therefore, they sent the Railway receipt to 
their own agents in Dehra Dun with instruc- 
tions to make it over to the plaintiffs on 
payment of Rs. 5,000, which was thé balance 
of the price due. The plaintiffs obtain- 
ed the Railway receipt from the defendants’ 
agent on payment of Rs. 5,000, and took 
delivery of the consignment. It was found 
that there was a shortage of 55 maunds and 
33 seersin this consignment. The whole 
question which we have to consider in 
second appeal is whether the plaintiffs, or 
the defendants, are to be held responsible: 
for this loss of 55 maunds and -33 seers’ 
which occurred during trabsit. 

The first Court found that the defend- 


| ants.were notediable for the shortage. 


The lower Appellate Court took the con- 


. trary view, finding that the defendants re- . 


mained the owners of the sugar during its 
despatch by rail to Dehra Dun, and so they. 
were liable for the loss in transit. The 
Court held that they acted as principals in 
selling the sugar to the plaintiffs and they 
reserved the right of disposal of the con- 
signment during the transit, since it was 
consigned to their own agents and not to the 
plaintiffs at Dehra Dun. The first question : 
to be considered is whetheg the defendants 
were acting merely as the plaintiffs’ agents 
in despatching the sugar, or whether they. 
should be regarded as sellers of the sugar 
to the plaintiffs. ‘ 

. The plaintiffs’ own case as shownin the 
plaint was that the defendants purchased 
the sugar for the plaintiffs and they held 
the defendants liable for the loss because 
they had not sent the goods at “Railway 
risk” in spite of instructions. The plaint- 
iffs did notset up the case thatthe defend- 
ants were acting as principals who sold the | 
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sugar to them. On the contrary, it is clear- price of goods which did not reach them, 


ly stated that the defendants *purchased 
the sugar for them. It has been found by 
both the Courts below that it has not been 
proved that the plaintiffs instructed the de- 
fendants to send the goods at “Railway 
risk ” or thatthey were negligent in the 
manner of sending the consignment. It 
appears tous, therefore, that as soon as the 
defendants delivered the sugaxto the Rail- 
way Company for despatch to the plaintiffs, 
the defendants could not be held liable for 
any loss during transit, because the sugar 
did not belong to the defendants and had 
only baen purchased by them for the plaint- 
iffs. 

Even if it be held that the defendants 
were not acting merely as agents for the 
purpose of buying and despatching the 
sugar, but were in the position of sellers, 
we think, they were still not liable for the 
shortage. 

It has been argued for the respondents 
that the lower Appellate Court has found as 
a fact that the defendants were not acting as 
mere commission agents, but were acting as 
principals, It is true that the lower Ap- 
pellate Court stated in the judgment that 
it appeared from a certain fact that the de- 
fendants were acting as principals as far as 
the plaintiffs were concerned, but this is 
a legal inference and it cannot be taken as 
a clear finding that the defendants stood in 
relation to the plaintiffs as sellers to buyers, 
and not as agents to their principals. 

Regarding the defendants, for the sake 
of argument as principals, 7. e., as sellers, 
we think that the property in the consign- 


ment passed to the plaintiffs as soon as the 


sugar was delivered to the Railway Company 
for despatch to the plaintiffs. Under s. 83 
of the Contract Act, when the goods were 
appropriated by the defendants for the pur- 


‘pose of the agreement and the appropriation 


was assented to by the plaintiffs, then the 
goods had been ascertained and the sale 
was complets. e The delivery of the goods 
for despatch was appropriation for the pur- 
pose of the agreement and as the goods 
were delivered for despatch in accordance 
with the plaintiffs’ instructions, it must be 
held that the appropriation was assented to 
by the plaintiffs. The sale was complete, 
therefore, before the plaintiffs actually took 
delivery. . i 

The respondents relyon s. 91 as show- 
ing that delivery to the Railway Company 
does not render the plaintiffs liable for the 


since the delivery to the Railway Company 
was notso made as to enable the plaintiffs 
to hold the Railway Company responsible 
for the safe custody or delivery of the goods, 
The goods were not despatched at “Railway 
risk”, but at “owners risk”. In the present 
case, however, it appears that delivery was 
not necessary to the completion of thesale, 
and we consider that the sale was complete, 
in accordance with the provisions of s. 83 

as soon as the goods had been delivered to 
the Railway Company for despatch. The 
lower Appellate Court considers that the 

goods werenot appropriated for the pur- 
pose of the agreement so long as the de- 
fendants retained a right of disposal which 
they did in the present case. The learned 
Distrizt Judge has applied rules of English 
law regarding the right of disposal which 
have no application in India where the case 
has to be decided in accordance with the 
provisions of the Indian Contract Act, 

On these findings, we accept the appeal 
and restore the decree of the Court of first 
instance. The appeal is allowed with costs 
ino uding fees in this Court on the higher 
scale. 


Z. K. Appeal allowed, 


CALCUTTA HIGH COURT. 
Civit Rote No. 137 or 1926. 
April 30,1926. | 
Present:—Mr Justice Cuming and’ Mr, 
Justice Page. ` 
JEWRAJ KHARI-WALLAH— 
APPLICANT—Pa&rTITIONER 
è versus 
KANAI LAL PHOPLIA—Derenpant 
` — OPPOSITE PARTY. 
Provincial Insolvency Act (V of 1920), 8. 5—Petition 


for insolvency—Protection order, ad interim, whether 
can be passed. 


- There is no provision in the Provincial Insolvency 


Act under which ad interim protection can be granted 
to a petitioner pending his adjudication ag an ina 
solvent, against arrest in execution of a decree. 
{p. 132, col. 1.] 


Rule against an order of the Court of 
the Disgrict Judge of the 24-Parganas (Ali. 
pur) in Insolvency OasesNo. 40 of 1926, 

Babus Rajendra Chandra Guha and 
Kamini Kumar Sarkar, for the Petitioner 

Mr. J. N. Majumdar and Babu Romesh 
Chandra Pal, for the Opposite Party, 
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f JUDGMENT. 

Cuming, J.—This is a Rule issued by 
my learned brothers Mr. Justice B. B. Ghose 
and Mr. Justice Panton against- -an order 
of the learned District Judge of Alipur 
refusing to grant ad interim protection to 
the petitioner pending his adjudication as 
an insolvent. It would appear that the 
Petitioner applied to the District Judge to 
be declared an insolvent and asked the Dis- 
trict Judge that pending the decision of 


his application to be adjudicated an insol-. 


vent, he should be protected against arrest 
at the instance of his creditors Nos. 1, 2 
and3. The learned District Judge reject- 
“ed that application on the ground that the 
Provincial Insolvency Act made no provi- 
sions for such ad interim protection, nor 
was there any law under which an ad 
interim protection could be granted. 
“This Rule must obviously be discharged, 
for’ the learned District Judge is clearly 
- quite right in the view he has taken. The 
learned Vakil who. has appeared for the 
petitioner has been unable to point out to 
us any section of the Provincial Insolvency 
Act under which this ad interim protection 
could be granted to the petitioner. The 


learned Vakil has drawn our attention to. 


‘sg, 5 of the Act. He seems to argue, if I 
understand him rightly, thats. 5 gives the 
Court power to grant a petitioner ad in- 
terim protection. He has not been able to 
satisfy me hows. 5 does grant the Court 
power to grant ad interim protection.. He 
would seem to argue that possibly the 
Court had.in its inherent powers, the power 
to .grant ad interim protection, Without 
discussing whether or not a Court has in 
its inherent powers, the power to grant ad 
interim protection, it is quite clear that the 
Provincial Insolvency Act has specifically 
laid down that in such a case as the pre- 
sent one, protection cannot be granted. As 
the order‘of the learned District Judge is 


perfectly legal and right and he was quite. 


correct in holding that he had no power 
under the law to grant ad interim protec- 
gion, no case arises for our revision under 
g. 115, C. P. C. l 

The Rule must, therefore, be discharged 
` with coste. Hearing-fee, two gold mohurs. 
Page, J.-ṣl agxee that the Rule should 
- be discharged. There is no provision in 
the Provincial Insolvency Act in respect of 
orders to prevent the arrest of a debtor 
pending the hearing of a petition for in- 
solvency. liven ifthe Qourt has jurisdic- 
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tion to make an order of this description 
in the exercise of its inherent powers, bav- 
ing regard to the express provisions with 
relation to protection orders and release 
from arrest set out in the Provincial Insol- 
vency Act, (as to which I desire to reserve 
my opinion), the fact that the lower Court 
has not passed an “ad interim protection 
order” in exercise of its inherent powers, in 
my opinion, does not bring the order in 
question within the ambit of s. 115, C. 
P. ©. 


Z, K. Rule discharged. 


MADRAS HIGH COURT. 
SECONp Crvin APPEAL No. 814 oF 1923. 
November 7, 1925. 
Present:—Mr, Justice Ramesam. 
GUTHA VIRARAGHAVAYYA— 
DEFENDANT No. 2— APPELLANT 


VETSUS 

VEMULAPALLI RAMAKOTAYYA— 

PLaINTIFF—RESPONDENT. 

Hindu Law—Widow, alienation by—Suit for decla- 
ration by consenting reversioner—LEstoppel—Decree, 
form of. 

A reversioner who has consented to an alienation 
bya Hindu widow is himself estopped. from after- 
wards questioning it. [p. 133, col. 2.] 

Fateh Singh v, Thakur Runkmini Rawanji Maharaj 
72 Ind. Oas. 8; 45 A. 339; 21 A. L. J. 235; A. I. R.1923 
AlL 387 and Basappa v. Fakirappa, 64 Ind. Cas. 214; 
46 B. 292; 23 Bom. L. R. 1040; A. I. R. 1922 Bom. 102, 
followed. 

A suit bya rever8ioner for a declaration that an 
alienation by a widow of her husband's properties 
is not binding on him is really one on behalf of all 
the reversioners. [p. 133, cols. 1 & 2.] 

Where a declaratory suit in respect of an alienation 
bya Hindu widow is brought by a reversioner who 
has consented to the alienation, “the proper decree to 
pass is that the alienation would not be binding on 
the reversioners, but that if the plaintiff himself 
happens to be the nearest reversioner when the 
ae Tae opens, it would be binding on him. [p. 133,. 
col. 2. 

Second appeal against a decree of the 
District Court, Guntur, in A. S. No. 92 of. 
1922, presented against that, of the Court 
of the District Munsif, Repalle at Tenali, 
in O. 8. No. 147 of 1919, 

Mr. Raghava Rao, for the Appellant. 

Dr. Swaminadhan, for the Respondent. 

JUDGMENT.—The facts out of which 
this second appeal arises may be thus. 
briefly stated. One Vemulapalli Subbiah, 
died about 1909 leaving his widow Sitamma. 
the Ist deféndant and his mother Ba- 
pamma, the 3rd defendant. On 2nd 
October, 1918, the Ist defendant executed 


a deed of gift in respect of some of the 


Raghava Rao who appears 
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properties ‘she inherited from her husband 
in favour of the 2nd defendant, Virara- 
ghavayya who is ler brother. This deed of 
gift is Ex. I. The transaction was con- 
‘sented to by the plaintiff who was a cousin 
of the deceased Subbiah, by a letter of con- 
sent Ex. IL The present suit ‘is brought 
by the plaintiff for’ a declaration that the 
‘deed of gift, Ex. I, is a forgery and dges 
not bind the plaintiff and that the letter 
of consent executed by the plaintiff is also 
a forgery and does not bind him. Both 
the Gourts below found that the allega- 
tions of the plaintiff as to the circum- 
stances under which Exs. I and 11 were 
executed were not made out. But the 
lower Appellate Court also finds that no 
consideration was received by the plaint- 
iff for giving his consent under Ex. IL. 
Before the present suit came on for trial, 
the Ist defendant died and the 3rd defend- 
ant in this suit became the reversioner, She 
filed a suit for possession against the 2nd 
defendant and that suit and this suit both 
came on for trial together and in that other 
suit it was held that the deed of gift was 
not binding on Bapamma and Bapamma 
got a decree for possession. Having dis- 
posed cf that suit, the District. Munsif held 
that though the plaintiff's allegations as 
to the circumstances under which Ex. 
was executed were not made out, the plaint- 
iff is entitled to the declarations he sought 
in this case, because so far as Bapamma 
is concerned, the deed of gift was found not 
valid and binding in the other suit. On 
appeal to the District Judge, he practi- 
cally agreed -with this view and dismissed 
the appeal. The 2nd defendant files this 
second appeal. 

It has been contended before me by Mr. 
for the appel- 
lant that, however much Ex. I may not be 
binding on Bapamma or on all the re- 
versioners othr than the plaintiff, Rama- 
kotayya, it is certainly binding on the 
‘plaintiff himself on the other findings of 
the Courts below and an unqualified decree 
declaring that the deed of giftis not. binding 
on all the reversioners cannot be sustained. 
1 may here observe that the actual prayer 
in the plaint is for a declaration that Ex. I 
is not binding on the plaintiff and for a de- 
claration that the letter of consent is not 
‘binding and valid on the plaintiff. But as 
has been pointed out by Dr. Swarminadhan 
who appears for the respondents, a suit of 
this kind is really a suit on behalf of all 
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this case is unhappily worded, one may 
perhaps read it as a plaint filed on behalf 
of the whole body of reversioners, But 


“even then as we donot now know who the 


reversioners will be at thetime when Bapam- 
ma dies, the question has to be considered 
as to how far the plaintiff can get any decree 
if it happens that he will be the rever- 
sioner. 

In Rangasami Goundan v. Nachiappa 
Goundan (1) Lord Dunedin observed at 
page539 “of course something might be done 
even before that time which amounted to 
an actual election to hold the deed good”. 
We have not got any further indications in 
that judgment as to what such a something 
might be. 

In Fateh Singh v. Thakur Rukmini 
Rawanji Maharaj (2) it was held that a re- 
versioner who consented to an alienation 
by a widow was himself estopped from 
questioning it, for it was found in that case 
that he did not receive any consideration 
for giving his consent and there was a prior 
declaratory decree obtained by another re- 
versjoner that the alienation was not bind- ` 
ing on the reversioner. That case follows 
a decision of the Bombay High Court in 
Basappa v. Fakirappa (3). These two de- 
cisions have been concurred in by me and 
Reilly, J., in A.S. No. 368 of 1921 which was 
followed by me in another second appeal. 

The result will be that the decree given 
by the Courts below will be vacated and 
a fresh decree granted by declaring that 
Ex. I will not be binding upon all the 
reversioners other than the plaintiff, if 
they happen to be the reversioners at the 
time when Bapamma dies, but so far 
4s the present plaintiff is concerned, if 
he happens to be the reversioner when the 
succession opens, it will be binding upon 
him. Ineed hardly observe that I do not 
decide any question of limitation in this 
case, that is, what the effect of long en- 
joyment on the part of Bapamma adverse 
to the deed of gift, Ex. I, would be and how 
fara declaration of this kind will enable 
the 2nd defendant to recover the pro- 


(1) 50 Ind. Cas. 498; 42 M. 523; 36 M. L. J. 493; 17 
ALL, J. 536; 29 0. L. J. 539; 21 Bom. L. R. 640; 23 
O W.N. 777; (1919) M. W. N. 262, 26 M.L. T. 5; 10 
LW. 105; 461 A. 72,1 U.P. L. R. (P.O) 66 


(P. G). 
(2) 72 Ind. Cas. 8; 45 A. 339; 21 A. L. J. 235; A. L R. 


1923 All. 387. > 
(3) 64 Ind. Cas. 214; 46 B. 292; 23 Bom. L. R. 1040; 


A. I. R. 1922 Bom. 102. 
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perty after Bapamma‘s death. I leave all 
these questions open. 

Each party will bear its own costs in 
the first Court.. The respondent will pay 
the cosis of the appellant here and in the 
lower Appellate Court. 

VON. V. ` 

N. L 


Decree modified. 


—— 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No. 1255 oF 1923. 
f April 27, 1926. 
Present:—Mr. Justice Kanhaiya Lal and 
Mr. Justice Ashworth. 
PARTAB AND OTHERS— DEFENDANTS — 
| APPELLANTS 
versus : 
NEHAL SINGH—PLAINTIFF—RESPONDENT. 
Transfer of Property Act (IV of 1882), s. 45—- 
Mortgage—Mortgagees, several—Payment accepted by 
some mortgagees, effect of—Suit by other mortgagees, 
scope of. : . pees oe a 
Ordinarily à mortgage is treated as indivisible as 
between a mortgagor and a mortgagee or persons 
who represent their rights, but as between the co- 
mortgagees themselves or their successors-in-interest, 
their rights are determined by and correspond to such 
specification of interests as may be contained in the 
mortgage-deed. [p. 135, col. 1.] f 
Where some of the mortgagees accept their shares 
of the mortgage-money from the mortgagor and 
permit a redemption of their interest in the mort- 
gage, asuit by the remaining mortgagee or mort- 
gagees for the recovery of his or their share of the 
mortgage’ money must be restricted to a cor- 
responding portion of the mortgaged property. [ibid.] 
Second apréal from a decree of the Dis- 
trict Judge of Meerut, dated the 19th of 
April 1923. 
Mr. P. L. Banerji, for the Appellants, 
Messrs. M. L. Sandal and G- N. Kunzru, 
for the Respondent. - 
JUDGMENT. | 
Kanhaiya Lal, J.—The suit out of 
which this appeal arises was brought by 
the plaintifi-respondent for the recovery of 
a one-fourth share of the mortgage money 
due under a mortgage effected by Hira, 
.Naubat and Bakhtawar, sons of Jawahir and 
by Makhan, Manphul and Tohi Ram sons of 
Nathu, in favour of Sandal Khan, Phul Khan, 
Azam Ali and Chandi on the 10th February, 
1909. The mortgage was effected fôr a sum 
of Rs. 3,000, Sut of which according to the 
specification contained in the mortgage: 
deed, three-fourths was advanced by Sandal 
Khan, Phul Khan and Azam Ali and the 
remaining one-fourth by Chandi. The 
mortgagors had agreed to deliver posses- 
e 
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sion of the mortgaged property, but it is 
admitted that they did not do so. The 
mortgage-deed contained a condition that 
if the mortgagees were not given posses- 
sion over the mortgaged property, they 
would be entitled to recover the mortgage 
money with interest thereon at 12 per cent. 
per annum by the sale of the mortgaged pro- 
perty. There was a further condition that 
the mortgagees would have a right to re- 
cover the mortgage money at any time they 
liked irrespective of that condition. 

The mortgagors subsequently sold the 
entire mortgaged property to the defend- 
ants-appellants who paid three-fourths of 
the mortgage money to three. of the 
mortgagees. The plaintiff is the purchaser 
of the right of Chandi, the remaining mort- 
gagee. He sued for the recovery of his one- 
fourth share of the mortgage money from 
the entire property mortgaged, and he was 
met by the plea that he could recover it 
only from a corresponding share of the 
mortgaged property. 

The trial Court found that the plaintiff 
could only recover his share of the mort- 
gage money froma corresponding portion 
of the mortgaged property, namely, a one- 
fourth share; but the lower Appellate Court 
held that the burden of the entire debt was 
on every part of the mortgaged property 
given as security, and the mere fact that 
three of the mertgagees had taken their 
proportionate share of the mortgage money 
without obtaining the consent of the fourth 
did not operate to destroy the integrity 


‘of the mortgage or deprive the remaining 


mortgagee of his right to proceed against 
the entire property. 

The lower Appellate Court seems, how- 
ever, to have omitted to consider that the 
defendants-appellants had after their pur-' 
chase of the equity of redemption from the 
original mortgagor, redeemed a three-fourths 
share of thesame from thrge of the mort-' 
gagees, and had thus acquired the rights of 
those mortgagees as against the remaining 
co-mortgageé, who is now represented by 
the plaintiff. The mortgage-deed specifi- 
cally provided that the three mortgagees, 
to whose rights they were subrogated were 
entitled to a three-fourth share of the mort- 
gaged money and the predecessor-in-interest 
of the plaintiff was entitled to the remaining’ 
one-fourth share. Section 45 of the Transfer 
of Property Act provides that where im- 
moveable property is transferred for con- 
sideration to two or more persons, the 
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persons in whose favour the transfet is made, 
are, in the absence of a contract to the con- 
trary, respectively entitled to interests in 
such property identical, as nearly as may 
be, with the interests to which they were 
respectively entitled in the funds out of 
which the consideration was paid. Where 
such consideration is paid out of separate 
funds belonging to them separately, they 
are, in the absence of a contract to the con, 
trary, respectively entitled to interest in 
such property in proportion to the shares of 
the consideration which they respectively 
advanced. Ordinarily a mortgage is treat- 
ed as indivisible as between a mortgagor 
and a mortgagee or the persons who repre- 
sent their rights, but as between the co- 
mortgagees themselves or their successors- 
in-interest, their rights are determined by 
and corresponding to such specification 
of interest as may be contained in the mort- 
gage-deed, Here the interests of Chandi 
were specified in the mortgage-deed; and as 
between him and his co-mortgagees his 
interest in the property mortgaged must 
follow the specification and be identical 
with the interest possessed by him in the 
consideration money. The defendants-appel- 
lants possessed both the rights of the mort- 
gagors and of the mortgagees to whom they 
had paid three-fourths of the mortgage 
money. The plaintiff admitted in the plaint 
that the mortgage had been split up by 
reason of three of the mortgagees having 
separately realised the amount of their 
share. Ifthe mortgage was split up, the 
plaintiff cannot recover his remaining share 


of the mortgage money except from a pro- ` 


portionate part of the mortgaged property. 
The decisions, to which the learned Counsel 
for the plaintiff-respondent has referred, are 
not applicable, because no question of any 
right between the mortgagor and mortgagee 
is here in question, The appeal is, there- 
fore, allowed, the decree of the lower Appel- 
late Oourt set aside and that of the Court 
of first instance restored with costs here 
and in the lower Appellate Court including 
fees in this Court on the higher scale. 
Ashworth, d.—I concur in allowing 
this appeal. There were four co-mort- 
gagees. Three of them accepted from the 
mortgagor their share of the mortgage 
money. This is a suit by the fourth mort- 
gagee for his share. He was entitled to 
sue for the whole mortgage money on the 
ground that the mortgagor could not re- 


-deem a portion only of the mortgage. But 
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if he had done so, his co-mortgagees would © 
have been entitled to recover from him 
their share of the mortgage money. He 
only claims, however, his share of the.mort- 
gage moner. This being so he can only 
sue for recovery of his share out of the pro- 
portionate share of the mortgaged property. 
Once he ratifies the payment of three- 
fourths of the mortgage money to his co- 
mortgagees, he must be deemed to have 
assented toa pro tanto redemption of the 
property. Apart from this, the present 
mortgagors by their payment to the co- 
mortgagees of the plaintiff of their share 
of the mortgage money, have acquired the 
rights of those co-mortgagees against the 
present plaintiff. Consequently under s. 45 
of the Transfer of Property Act, they can 
maintain that the interest of the plaintiff is 
restricted to one-fourth only of the mort- 
gaged property. 

Z. K. Appeal allowed. 


LAHORE HIGH COURT. 
First OrvıL APPHAL No. 25 or 1922. 
May 15, 1926. hv 
Present :—Sir Shadi Lal, Kr., Chief 
Justice, and Mr. Justice Coldstream. 
Fram NIHAL CHAND-ATMA RAM— 
PLAINTIFFS—A PPELLANTS 
Versus 
SARDARI MAL AND orpers—DEFENDANTS— 
RESPONDENTS, 

Court Fees Act (VII of 1870), s. 28, Sch. I, Art. 1 
—Appeal in money suit—Court fee deficient —Gon- 
sequence—Interest, when can be claimed, 

Where an appeal ina money suit is not properly 
sfamped, it cannot be dismissed in toto, but it will not 
admit the passing ofa decree in excess of the sum 
for which the Court-fee has heen paid. 

No decree for interest for the period prior to the 
suit can be passed unless some agreement or custom, 
by which such interest is claimable, is proved, 

First appeal from a decree of the Sub- 
ordinate Judge, First Class, Lahore, dated 
the 29th July, 1921. 

Mr. Harish Chandra for Mr, Amar Nath’ 
Monga, for the Appellants. 

Messrs. Devi Das and Tulsi Das, for the 
Responéents. 

JUDGMENT.—Thé  pfaintifis-appel- 
lants Nihal Chand-Atma Ram, as proprietors 
ef the firm “Nihal Chand-Atma Ram“ 
brought a suit for the recovery of 
Rs. 4,969 0-6, principal and Rs. 1,631-100 
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“interest, due on bahi accounts, against 
“Sardari Mal and Girdhari Mal alleging that 
the defendants were the proprietors of a 
firm styled as ‘Sardari Mal-Atma Ram’. 
The defendants denied the debt and their 
liability, and pleaded that Atma Ram one 
of the plaintiffs was himself a member of 
the firm ‘Sardari Mal-Atma Ram’ and that 
“ consequently the present suit would not lie 
‘until the defendant firm had been dissolv- 
‘ed, that Hazari Mal, brother-in-law of Atma, 
plaintiff, was also a partner of the defend- 
ant firm, that the books of accounts of the 
business of the firm ‘Sardari Mal-Atma Ram 
which business had ceased on the 20th 
Har, Sambat 1977, had been taken away by 
this Hazari Mal, and that Sardari Mal 
was not personally accountable for the 
“ balance claimed, as his work as a partner 
had been merely to make purchases for the 
business. The Subordinate Judge found 
that Atma Ram, the plaintiff, had not been 
proved to be a partner of defendant firm, 
that the defendants had not proved that 
the plaintiffs were in possession of the 
account books and that Girdhari Mal had not 
been proved to. be a partner of the firm 
Sardari Mal-Atma Ram’. As regards the 
alleged debt, he found that the amount due 
from the defendant firm to the plaintiff 
firm was Rs. 3,385-11-6. He held the de- 
fendants not liable to pay any interest on 
the debt for the period before suit but 
allowed to th8 plaintiffs’ interest from the 
date of the decree at 6 per cent. per annum. 
Against this decree the plaintifis have 
‘appealed asking for the full amount claim- 
ed Rs. 6,600-11-0 against Girdhari Mal as 
well as against Sardari Mal and also for 
interest at 12 per cent. per annum. 
_ A preliminary objectionis taken by Mr. 
Tulsi Das for the respondents ‘tq the effect 
that the appeal having not been properly 
stamped must now be dismissed on the 
ground of limitation. He points out that 
the stamp covers a demand of Rs. 3,215 only 
and not of Rs. 6600-110. We find in this 
contention force to this extent only that the 
stamp will not admit the passing of a decree 
“in excess of Rs. 3,215 against Girdhari Mal. 
Coming to the merits we do not find 
‘sufficient grounds for setting aside the 
lower Court’s finding as to the ambuné due 
from the defendant to the plaintiff firm. 
Mr. Harish Chandra points to various items 
‘in. the accounts filed by the plaintiffs which 
he says have been proved, but for which 
„credit has not been allowed by the Court, 
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The entrées to which he refers are unreli- 
able and vague and contain no clear ex- 
planation of the real nature of the transac- 
tions entered. We are no better impressed 
by Mr. Harish Chandra’s arguments in 
support of his contention that Girdhari 
Mal is proved to be a partner of the defend- 
ant firm. He appears to rely, so far as 
direct evidence is concerned, mainly if not 
gvholly, on an entry in the accounts of the 
plaintiffs, which will be found at Item 
No. 3 on the debit side on page 5 of the 
printed book. Theentryis signed by Girdhari 
Mal. The form of the other entries in this 
account do not support the conclusion which 
Mr, Harish Chandra would draw from ‘the 
signature of Girdhari Mal in this particular 
entry, for in many of these we find amounts 
credited or debited tothe firm Sardari Mal- 
Atma Ram. The mere signature of Gir- 
dhari Mal of one entry is, therefore, not a 
safe basis for the finding demanded by Mr. 
Harish Chandra. As regards interest we 
are unable to find that the plaintiff has 
-proved any legal ground on which heis 
entitled to a decree for this. No agreement 
and no custom by which interestis claim- 
able for the period prior to the suit has been 
proved. We are at the same time of opinion 
that the Court would have acted reasonably ° 
in allowing further interest from the date 
of the suit and not merely from the date of 
decree. 

The result isthat the appeal is dismissed 
as against Girdhari Mal and Hazari Mal. 
Girdhari Mal will get his costs in the appeal. 
As against Sardari Mal we accept the appeal 
to the extent that we modify the decree so 
that it will include interest at6 per cent. 
per annum from the date of the filing of the 
suit. The defendants Sardari Mal and 
Hazari Mal will pay their own costs in the 
appeal, i 


R. L. Appeal dismissed. 





CALCUTTA HICH COURT. 
Civin Rote No. 28 of 1926. 
March 12, 1926. 
Present:--Mr Justice Cuming 
and Mr. Justice B. B. Ghose. ~ ' 
HARIDASI DEVI—Patrriongr. 
versus 
GADAGHAR ROY AND ANOTHER— 
Opposite Parry. 
Civil Procedure Code (Act V of 1908), 0, XLI, rr. 11, 


£96 1. 0, 1928) 
8i—Appeal, summary dismissal of}—Judgment,, con- 


tents of. 

4 Judge in dismissing an appeal under r. 11 of 
©. XLl of the C. P. C., is not relieved of the neces- 
sity of writing a judgment as prescribed by r. 31 of 
the Order. The judgment need not necessarily bea 
very full one but it must satisfy the provisions of 
r. 31. : 


Rule against an order of the Court of the 
District Judge, Nadia, dated the 24th 
November, 1925, in Miscellaneous Appeal 
No.’ 88 of 1925, 
` Dr. Radha Binode Pal and Babu Jitendra 
Nath Banerjee, for the Petitioner. 

Babu Girija Prosonna Roy Choudhury, 
for the Opposite Party. 

s JUDGMENT. 

Cuming, J.—This Rule has been issued 

agaiust an order of the learned District 
` Judge of Nadia summarily dismissing the 
petitioner's appeal. 

It would appear that the petitioner filed 
an appeal before the learned District Judge 
against an orderon an application under 
O. XXI, r. 90. The learned District Judge 
passed the following order: “Record seen. 
Petitioner's Pleader fully heard. I sum- 
marily dismiss this appeal”. Dr, Pal, who 
has appeared for the petitioner, contends 
that O. XLI, r. 11 is governed by O. XLI, 
T. 3l and that the learned District Judge, 
in dismissing the appeal under O. XLI, 
r. 1l, is bound to observe the procedure 
described in rule 31, that is to say he must 
‘write a judgment which will contain the 
points. for decision, the decision thereon, 
the reasons for the decision and where the 
decree appealed from is reversed or varied, 
the relief to which the appellant is en- 
titled, Now, as far as I can see, a Judge in 
dismissing an appeal under r, 11 is not 
‘relieved of the necessity of writing a judg- 
ment as prescribed by r, 31. It need not 
necessarily bea very full one but it must 
‘satisfy the provisions of rule 31. Clearly 
the judgment ororder of the learned Dis- 
rict Judge, whichever it may be regarded, 
does not satisfy those requirements. 

His order, therefore, summarily dismiss- 
ing the appeal must be set aside and the 
appeal sent back to him to be dispesed of 
according to law. 

The petitioner is entitled to the- costs 
of this Rule. Hearing-fee one gold mohur. 

Ghose, J,—I agree. 


a. K. 


Rule made abggliite. 
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ALLAHABAD HIGH COURT, 
First AppsaL FROM Orper No. 197 
oF 1924, 
March 25, 1926. 
Present:—Mr. Justice Kanhaiya Lal and 
Mr, Justice Boys. 
SAHU NAND KISHORE—Jopement- 
DEBTOR— APPELLANT 
: versus 
Lala SHADI RAM AND OTHERS— 


DecreE-HoLpers—RESPoNDENTS, 

Civil Procediure Code (Act V of 1908), s. 47, 0. XXI, 
r. 90, O. XLI, r. 5—Legality ‘of sale, question of, 
between judgment-debtor and auction-purchaser, whe- 
ther one under s. 47, ©. P. C.—Stay of execution, 
order of—Sale in ignorance of such order, whether 
legal—Sale, irregularities in conducting and publishing 
of, effect of. 

A question arising out of an execution proceeding 
relating to the legality of a sale between the judg- 
ment-debtor on the one hand, and the decree-holder 
or the auction-purchaser on the other, is a question 
relating to the execution, satisfaction or discharge of a 
decree within the meaning of s. 47, C. P. ©. [p. 140, 
col. 1 

Ee Ram v. Janki Ram, 65 Ind. Cas. 813; 44 A. 266; 
20 A. L. J. 105; A. I. R.1922 Al. 200, Bindeshri 
Prasad Tewari v. Badal Singh, 74 Ind. Gas, 873; 45 
A. 369; 21A. L. J. 228; A. I. R.1923 AlL 394 and 
Veyindramuthu Pillai v. Maya Nadan, 54 Ind. Cas. 
209; 43 M. 107; (1919) M. W. N. 881; 26 M. L. T. 391; 
38 M. L. J. 32, referred to. 

An order of an Appellate Court staying execution 
in the lower Court takes effect from the moment it is 
pronounced and not from the time it is communicated 
to the lower Court. Consequently, a sale held con- 
trary to such an order, whether with or without the 
knowledge of it, is liable to be-sêk aside as having 
been held without jurisdiction. [p. 139, col. 1.] 


Hukumchand Boid v. Kamalanand Singh, 33 C. 927; 
3 C. L. J. 67, Sati Nath Sikdar v. Ratanmani Naskar, 
14 Ind. Cas. 808; 15 C. L. J. 335, Ramanathan Chetty 
v. Arunachalam Chetty, 22 Ind. Cas, 99; 38 M. 766; 
(1914) M. W. N. 46: 15 M. L. T.151; 26 M.L. J. 275; 
1 L. W. 22, Malkarjun v. Narhari, 25 B. 337 at p. 
348; 27 I. A. 216; 5 C. W.N. 10:10 M. L. J. 368; 2 
Bom. L. R. 927; 7 Sar. P. O. J. 739 (P. C.), In re Risca 
Coal and Ifon Co., Ex parte Hookey, (1862) 31 L. J. 
Ch. 429; § Jur. (N. s.) 900; 6 L. T. (x. s.) 567; 10 W. R. 
701, Matjha Singh v. Jhow Lal, 6 N. W. P.B. C.R. 
354, Nonidh Singh v. Sohun Kooer,4 N. W. P. B.C. 
R. 135, Wianjan v. Man Singh, 2 A. 686; 5 Ind. Jur, 
323; 1 Ind. Dec. (x. s.) 1017 and Sant Lal v. Umrao-un- 
nissa, 12 A. 96; A. W. N., (1889) 20]; 6 Ind. Dec. (x. s) 
811, referred to. 

Muthu Kumaraswami Rowthan v. Kuppuswami 
Aiyangar, 3 Ind. Cas. 82; 33 M. 74; 6 M. L. T 159, 
Kasaribada v. Maddipatla, 43 Ind. Cas. 214; 41 M. 
191: 22 M. L. T. 330; 33 M. L. J. 515; 6 L. W. 617; 
(1917) M. W. N. 785, Ponnuswamy Aiyar v. Gana- 
pathi Iyêr, 81 Ind. Cas. 241; 18 L. W. 809; 45 M. L. 
J. 742; 33 M. L. T. 130; (1923 M. V°. N. 919; A.I. R. 
1924 Aad. 393; 25 Cr. L. J. 753 and Ganges Flour Mills 
Co. Ltd. v. Shadi Ram, 43 Ind. Cas. 656; 16 A. L. J. 46, 
distinguished. - 

Where irregularities in publishing and conducting 
an execution sale have resulted in material injury to 
the judgment-debtor, the sale would be set aside, 
[p. 141, col. 1.] 
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First appeal from an order of the Subordi- 
nate Judge, Moradabad, dated the Ist De- 
cember 1924. 

Messrs. N, P. Asthana and N. Upadhiya, 
for the Appellant. 

Sir T. B. Sapru and Mr. K. Verma, for 
- the Respondents. 


JUDGMENT. 

Kanhaiya Lal, J.—This is an appeal 
by the judgment-debtor from an order re- 
fusing to set aside a sale, held in execution 
ef a decree, and the questions for considera- 
tion are, whether the sale officer had any 
jurisdiction to proceed with the sale after 
an order for stay had been passed by this 
Court in an appeal pending from the decree, 
then under execution, and, whether there 
had been any material irregularity in pub- 
lishing or conducting the sale and had any 
material injury resulted therefrom. 

In execition of a certain decree, from 
which an appealis pending in this Court, 


the villages of Miranpur and Shekhupur . 


Chuhar were directed to be sold; and the 
sale officer had fixed the 20th June 1923 
for their sale by auction at Bijnor. On 
the 18th June 1923 an order for stay was 
passed by this Court; and a copy of it was 
sent by post to the Subordinate Judge of 
Bijnor, sitting at Moradabad. The Sub- 
ordinate Judge or his office is stated to have 
received that ðrderon the 20th June 1923 
at 1r. m. and a telegram was immediately 
sent tothe sale officer at Bijnor to post- 
pone the salein pursuance of that order. 
But before the telegram could reach the 
gale officer, the sale had been completed 
and one of the villages described by the 
decree-holder as worth Rs. 20,000 in execu- 
tion proceeding was purchased by the de- 
cree-holder himself for Rs. 25,500, and the 
other, similarly deseribed by the decree- 
holder as worth Rs. 8,000 was purchased by 
‘certain other persons for Rs. 13,400, 


. The allegation of the judgment-debtor 
was that the sale was irregular and illegal 
‘inasmuch as no proclamation of sale had 
been actually affixed in the villages in ques- 
tion, and the properties were sold in spite 
of the order for stay issued by this Court; 
and it was further alleged that fnaterial 
injury had resulted to the judgment-debtor 
in consequence. The Court below found 
that there was no material irregularity in 
conducting or publishing the sale, that 
the sale was held in ignorance of the 
order for stay, and that no material injury 
e 


kaa 
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had inany case been caused to the judg- 
menfé-debtor. 

A Court has jurisdiction to proceed with 
the sale of the property directed to ke sold 
so long as no order for stay of the same 
has been passed by a superior Court having 
jurisdiction to suspend the execution pro- 
ceeding. Order XLI, r. 5 of the O. P. O; 
pyovides that an appeal shall not operate 
as stay ofa proceeding under a decree or 
order appealed from, “except so far as the 
Appellate Court may order ' otherwise. It 
also empowers an Appellate Court to pass 
an ex parte order for stay of execution, 
pending the hearing of the application. In 
Hukum Chand Boid v. Kamalanand Singh 
(1) it was held that where an Appellate 
Court had made an unconditional order 
for the stay of execution, the operation of 
the order was not postponed untilit was 
communicated to the subordinate Court or 
the party intended to be affected by it. The 
order becomes operative-under O., XLI, r. 5 
the moment itis made and suspends the 
power of the subordinate Court to carry 
on further execution proceedings. Lt 

An order to stay passed by an Appellate - 
Court isan order to a Subordinate Court. 
to stay its hand, and in that sense it bears 
no analogy to an injunction, whichis an : 
order to a party to refrain from doing a 
certain act. The former takes effect from 
the time of itg pronouncement, and its 
communication isonly needed to make it. 
known to the Court which is directed to 
carry it out. Its force is not suspended 
till it is formally communicated to the 
Court concerned. An injunction is, how- 
ever, binding on the party to whom it is 
issued from the time itis communicated, 
for, there can be no contempt unless the . 
party concerned knows what he is required 
to do, or to abstain from doing, and a Court 
cannot punish a man for doing what he did 
not know he was forbidden, to do. 


No such consideration arises, where the 


‘jurisdiction of a Court to proceed with an 


execution proceeding is suspended by an 
order passed by an Appellate Court to stay 
that proceeding, and the operation of such 
an order cannot be deemed to be contin- 
gent upon the due performance of its 
duties by the office of the Appellate Court, 
or that of the Court before which the exe- 
cution proceeding is pending, or upon the ' 
timely performance by the Post Office of 


(1) 33 0. 927; 3 C. L. J. 67, 
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its duties in the matter. When the Appel- 
late Court has said that the execution of a 
decree is not to take place, from that moment 
the Court subordinate to it has to stay 
its hand, If the order does not reach in 
time, it cannot be charged with disobedi- 
ence of that order, but the jurisdiction of 
that Court to proceed with thes execution 
is all the same suspended, and any aœ 
done by it to the prejudice of the party, 
at whose instance the stay was granted in 
ignorance of that order must, if so required 
be discharged. - 

In Sati Nath Sikdar v. Ratanmani Nas- 
kar (2) an order passed by a subordinate 
Court determining the amount of the mesne 
profits to which a party was entitled after 
an order for stay was passed on appeal, 
was similarly held to be without jurisdic- 
tion. In Ramanathan Chetty v. Arunacha- 
lam Chetty (3) it was held that an order of 
an Appellate Court staying further proceed- 
ings inthe lower Court took effect from 
the time it was pronounced and not from 
the time it was officially communicated to 
the lower Court, and that a sale held con- 
trary tosuch an order, whether with or 
without the knowledge of it, was liable to 
be set aside as having been held without 
jurisdiction. In fact a sale held under 
such circumstances is so gravely irregular 
that to use the words of their Lordships 
of the Privy Council in*Malkarjun v. 
Narhari (4) itis sufficient by itself to 
oo the judgment-debtor to vacate the 
sale. 4 


If an execution is’proceeded with after 
an order for the stay. thereof has been 
passed by the Oourt before which the 


. execution proceeding is pending, or by a 


higher Court in the exercise of its appel- 
late authority, it can be quashed on the 
motion of the party prejudiced by it. But 
as pointed out by Freeman it may happen 
that for want of such motion the execution 
may never be arrested and property seized 
may be sold. But where there is such a 
motion, the writ of execution has to be 
discharged, for a prohibition emanating 
from a Court against the execution of the 
writ operates from the time of the comple- 
tion of those acts; which are requisite to 


kd 
(2) 14 Ind. Cas. 808; 15 O. L. J. 335. 
( (1914) M. W. N. 46; 
15 M. L. T. 151; 26 M. L. J. 275; 1 L. W. 22. 
337 at p. 348; 27 T. A. 216:5 C. W. N. 10; 
u 7 368; 2 Bom. L, R. 927; 7 Sar. P. C. J. 739 
(P, OX 
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call the prohibition into existence. (Frees 
man on Execution, Arts. 32 and 33). 

There may, however, be orders, the ope- 
ration of which may be dependent upon 
their being .communicated to the Court 
concerned for their execution; there may 
be other orders, the operation of which 
may commence at once, and mere delay 
in communicating them would not prevent 
the parties affected by them in demanding 
that the status quo ante should be restored. 
As stated by Lord Chancellor Westbury 
in In re Risca Coal and Iron Co, 
Ex parte Hookey (5) convenience lies in 
certainty and certainty can be attained 
only by abiding by the date of the order, 
and great laxity of practice may be intro- 
duced and - encouraged by a departure 
from that date. In Maijha Singh v, Jhow 
Lal (6), Nonidh v. Sohun Kooer (7) and 
Mianjan v. Man Singh (8) sales held in 
ignorance of orders for their stay were 
set aside, and in Sant Lal v. Umrao-un-nissa 
(9) it was similarly held that the effect of an 
order passed by a Courtfor the postpone- 
ment of a sale was to deprive the officer 
of all legal authority to hold it on the date 
previously fixed, and the fact that the 
latter was not aware of the order was not 
material. 


On behalf of the auction-purchasers, 
reliance is placed on the” decisions in 
Muthu Kumaraswami Rowthan v, Kup- 
puswami Aiyangar (10) and Kasaribada v 
Maddipatla (11). But the grounds on which 
those cases proceed seem hardly convine- 
ing. Jt is obvious that despite the filing 
of an appeal, the Court which passed the 
decree or order appealed from has power 
tő execute, it; but the power is not 
absolute. It can be suspended if the Ap- 
pellate Court so orders; and the order for 
stay so passed does not remain in suspense, 
till it is communicated; for the delay may 
defeat its object. The delay may in some 


cases influence the party concerned to 


waive the benefit of that order in respect 
of any act done before it was communicat- 


(5) (1862) 31 L. J, Oh. 429; 8 Tur. (x. s.) 900; 6 L. T. 
(x s.) 567;610 W. R. 701. 
(6) 6 N. W. P. H. C. R. 354. , 
(7) 4 N. W. P. H. ©. R. 135. 
(8) 2 A. 686; 5 Ind. Jur. 323; 1 Ind, Dec. (N. B.) 


1017. 
JM 12A. 96; A. W. N. (1889) 201; 6 Ind. Deo. (x. s.) 
gil. . i 
(10) 3 Ind. Oas. 82; 33 M. 74; 6 M. L. T. 159 


(11) 43 Ind. Cas. 214; 41 M. 151; 22 M. L. T. 330; 33 
M. L. J, 515; 6 L. W. 617; (1917) M. W. N, 785., 
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ed, or lead the Court which passed the 
i to vary -it with retrospective effect; 
_but no stich thing has happened in this case, 
‘In Ponnuswamy’ ~ Aiyar v. Ganapathi Tyer 
(19), an order for the stay of a ‘criminal 
proceeding was held to be binding, though 
a noticeof the order was received other- 
„wise than’ by an official communication. In 
‘the Ganges Flour Mills Co. Ltd. v. Shadi 
Ram. (13)... an.ex parte order for stay of an 
auction’ “sale, ‘which was obtained by fraud, 
Was “diseharged. ‘by ‘the Judge who had 
passed it, and it was held that in those cir- 
‘cumstances the sale held in contravention 
of the order before it was discharged, was 
“not “necessarily void. But no question of 
fraud arises in this case. The sale of the 
“properties in question, therefore, cannot be 
“upheld. 

It is argued, however, on behalf of the 
‘auction-purchasers that an objection of 
that nature cannot be maintained under 
‘O: XXI, r. 90 of the ©. P. C., and that s. 47 
of the G. P. ©. has no application to the 
case, even as against the decree-holder, who 
has purchased one of the properties, - An 
. auction-purchaser is, however, a representa- 
‘tive of the judgment-debtor so far as he 
‘purchases the ‘rights of the mortgagor as 
‘they existed on the date of the mortgage, 
and he is also a representative of the mort- 
‘gagee so far as the rights or equities, 
‘which ‘the mortgagee was entitled to en- 
-force against the mortgagor, are concern- 
ed. A quéstion arising out of an execu- 


‘ition proceeding relating to the legality of 


‘the sale between the judgment-debtor on 
“the one hand, and the decree-holder or the 
-auction-purchaser on the other, is a question 
‘relating to the execution, | satisfaction, or 
discharge of a decree, and as keld in Sita 


“Ram v. Janki Ram (14) and Bindeshri 


‘Prasad Tewari v. Badal Singh (15) and 


--Veyindramuthu Pillai v. Maya Nadan (16), 


a judgment-debtor is entitled to have any 
question, relating to the execution, dis- 


charge, or satisfaction of a decree under, 


execution, decided under s. 47 of the O. 
-P. O., as much against the decree-holder as 


(12) 81 Ind. Cas. 241; 18 L. W 809; 45 M. L. J. 742; 


33 M. L. T. 130; (1923) M W.N. 919; @ I. R. 1924 


Mad. 392; 25 Ore L. J. 153. 
(13) 43 Ind. Cas. 656; 16 A. L. J. 46. 
(14) 65 Ind. Cas. 813; 44 A, 266; 20 A. L. J. 105; A. 


wads KO Ge AL 200. 


(15) 74 Ind. Cas, 873; 45 A. 369; 21 A. L. J. 2285; A. 


L R. 1923 All. 394. 
(16) 5a Tnd. Cas 209; 43 M, 107; (1919) M, W. N. 


“gel; 26 M. L. T, 391; 38 M, L. J, 3 
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against an auction-purchaser of the pro- 
perty, who is regarded as a representative 
of the decree-holder for the purpose of en- 
quiring into that question. 

The next question for consideration is 
whether the sale in this case was effected 
with material irregularity, or in other 
words, whether the proclamations of sale 
sere duly affixed ‘in the villages in ques- 
“tion as stated by the process-server in his 
The same. villages were. proclaimed 
for sale in execution of two different 
decrees. In execution of the present decree 
the proclamations for sale were issued on 
the 17th May 1923. In the other, they were 
issued on a day earlier. Both were issued 
to the same process-server. The Civil Courts 
were closed for the vacation from the 
18th May 1923 to the 19th June 1923, In. 
the present case the proclamation of sale 
is said to have been affixed in each of the 
villages concerned on the 19th May 1923 
but the report relating thereto was not 
received till the 26th June, 1923; and in 
the other case it is said to have been affix- 
ed on the 19th June 1923 and the report 
was-received on the next day. As the 
villages were the sameand the same pro- 
cess-server was deputed to affix the pro-. 
clamations of sale in respect of those vil- 
lages at about the same time, that is, at 
an interval of only one day, it is hardly like- 
ly that they aould have been affixed in the 
one case on the 19th May 1923, and in the 
other not till a month later. The entry 
relating to the service in the present case 


forms the last entry in the register of pro- 


cesses and has a suspicious appearance. In 
the column provided for the date of service, 
the date of the service in the present case 
was first entered as the 19th June 1923 and 
then altered into the 19th May 1923; and 
the report of the process-server does not 
purport to have been verified on cath 
before the Munsarim, as yas the case in 
the other proceeding in which the service 
by affixation was reported to have been 
effected in the same villages on the 19th 
June 1923, The villages in question are 
stated to lie at a distance of about 20 miles 
from the Court house at Bijnor, and even 
if it were possible to go direct, without 
serving any intermediate processes in the 
way, it is extremely unlikely that the pro- 
cess-server would have chosen to go twice 
over tothe same place, first on the 19th 
May 1923 and. again on the 19th June 
1923, and affixed the proclamation of sale 
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in the case first mentioned on the 19th May, 
1923 and in the other case not till a month 
later. 

There has been an obvious injury to the 
judgment-debtor by the manner in which 
the sales of the two villages weie effected. 
One of the villages was described by the 
decree-holder as worth Rs. 20,000 and the 
other was described as worth Rs. 3,000. The 
recorded rentals of those villages as given 


in the khataunis produced, however, show ° 


that the gross rental of one of these villages 
exceeded Rs. 4,000 and of the other Rs. 2,000 
in 1328 and 1329F, and.the net profits 
must have been sufficiently large to suggest 
that the market values described in the 
proclamation of sale, or the prices fetched 
at the auction sale, were far from adequate. 
The judgment-debtor has clearly suffered 
material injury in consequence of the afore- 
said irregularities in publishing and con- 
ducting the sale of the villages in question. 

The appeal, is, therefore, allowed and the 
auction salesof the villages in question are 
set aside. Asthe decree-holder does not 
appear to have been in any way responsible 
for these irregularities or to have had any 
notice that a stay of the sale had been 
ordered, the parties, must pay their own 
costs of this proceeding both here and in 
the Court below. 


Boys, d.—I agree. The case raises a 
question of considerable importance. I need 
not repeat the facts which hawe been fully 
set out by my learned brother. The ap- 
plication is one to set aside the sales on 
two main grounds, firstly, that the con- 
tinuation of the execution proceedings as 
a result of which the sales were carried 
out was wholly without jurisdiction after 
. the High Court had passed an order stay- 
ing the proceedings though that order had 
not been communicated to the sale officer 
atthe time the sales were held; and second- 
ly, that there was material irregularity 
and consequent substantial injury within 
the meaning of O. XXI, r, 90. 


As tothe first objection that the con- 
tinuation of the execution proceedings was 
wholly without jurisdiction, it is conceded 
by the applicant that O. XXI, r. 90 has no 
application, but he relies on s. 47. Even 
if s. 47 be inapplicable as is contended 
for the respondent, I am of opirion, that, 
if it be found that the continuation of the 
execution proceedings was in excessof the 
‘powers ofthe trial Court, we have clearly 
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a case for the exerciseof the inherent powers 
of the Court. 

The question whether the sales must be 
set aside on the ground that an order of 
stay had. been passed though not yet com- 
municated, is not free from difficulty and 
I will indicate briefly the reasons which 
have led me to the conclusion that the sales 
must be set aside. 

I donot find myself carried far by the 
arguments to be found in Kasribada v. 
Maddipatia (11). It does not appear to me 
that the fact that O. XLI, r. 5 provides that 
the mere filing of an appeal does not operate 
as a stay has much bearing on the question 
under consideration, for in the mere filing 
of an appeal there is in many cases practi- 
callynothing morethan the act of thelitigant; 
any act of the Court is a mere formality. So 
far, the rule only makes clear that the mere 
act of the litigant shall not operate asa stay 
and the Court of first instance still retains 
jurisdiction to proceed. This fact, however, 
can in my view have little bearing on the 
question whether, when a superior Court: 
has itself taken action by availing itself of 
its power to order a stay (cf. the later words 
in r, 5 “except so far as the Appellate Court 
may order’) that order operates immediately 
or only after communication. 


Again in the order of reference at page 
153 one of the learned Judges adduced the 
further argument that “it is edifficult to 
see how the trial Court, ifa proper appli- 
cation is made to it, could refuse the appli- 
cation until the order of the Appellate Court 


granting stay of execution has been cam- 


municated to it”. Thatis no doubt a good 
reason for holding the trial Court blame- 
less, but does not appearto bear on the 
question of jurisdiction. It is, however, an 
argument foùnded on expediency and to 
that extent can carry weight. 


Nor, on the other hand, am I strongly 
impressed by the argument relied on for the 
appellant and to be found in Hukum Chand 
Boid v. Kamalanand (1) and Ramanathan 
Chetty v. Arunachellam Chetty (8) that there 
is “no reason why the operation of an order 
of this Court is to be made contingent, say 
upon the due performance of the duties of 
the Post Office”. To that it might well be 
replied that the Post Office is in such a case 
the instrument of communication selected 
by nae Court. 

"The question is certainly aot free f 
difficulty, In holding that the sales must be 
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“seb aside Lam infiuenced principally by three 
considerations, 
Regarding the purely legal aspect, I find 
myself in agreement with Straight and 


Tyrell, JJ., where in Sant Lal v. Umrao-un- . 


nissa (9) they say “The sale was an illegal 
sale just as much as ifa Court tried a cause 
in respect of a subject-matter which before 
the date ofa trial had been removed from 
its jurisdiction by’ an authority having 
power to deprive it of such jurisdiction”. 
I do not overlook the fact that in that case 
there was question ofan order of the trial 
Court itself; but the distinction appears 
immaterial for where the order has been 
passed by a superior Court, that Court has 
also derived from the Legislature its 
authority to deprive the trial Court of its 
normal power to proceed. | 
From the point of view of expediency I 
am influenced by two considerations, First- 
ly, “the convenience that lies in certainty” 
emphasised by my learned brother. Second- 
ly, the fact that in very many ofthese cases 
though it does not appear to be so in this 
particular case, the knowledge or at least 
rumour that an order for stay has been pass- 
ed may be expected to reach the sale locality 
very quickly unofficially and to affect the 


price obtained, Nonidh Singh v. Sohun 


Kooer <7). 

I would, therefore, for the reasons given 
by my learned brother, accept the first con- 
tention of tlfe appellant that the continu- 
ance of the execution proceedings was, 
though unknown to the trial Court so to be, 
through. no fault of its own, in excess of its 
_ powers. 
` Tagree further in the findings arrived at 
by my learned brother on the second con- 
tention of the appellant. 

By the Court.—The appeal is allowed. 
The auction sales of the villages in question 
are set aside. The parties must pay their 
own costs of this proceeding, both here and 
in the Court below. 


X. L. Appeal allowed. 
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, PRIVY COUNCIL. 

APPBAL FROM TRE RANGOON Hicem Count. 
April 16, 1926. 
Present:—Lord Chancellor, Lord Atkinson, 
Lord Darling and Sir John Edge. 
MAUNG PO KIN AND ANOTHER— 
APPELLANTS 
versus 
MAUNG PO SHEIN— RESPONDENT. 

Benami trênsaction—Burden of proof. 

e@ <A person who alleges that property purchased in 
the name of another, belongs to him must prove his 
allegation and prove ib beyond reasonable doubt. 
[p. 143, col. 1.) 

Privy Council Appeal from the Rangoon 
High Ceurt. 

Messrs. G. Lawrence and R. W. Leach, 
for the Appellants. 

Messrs. 4. M. Dunne and G. S. Sanders, 
for the Respondent. 

JUDGMENT. 

Lord Chancellor.—This is an ap- 
peal from the decree of the High Court 
of Judicature at Rangoon, reversing the 
decision of the District Judge of Myaung- 
mya. 

A man named Ko Lu Gale diedon the 
14th October, 1913. There were then 
standing inhis name a number of convey- 
ances of paddy lands and also a number 
of mortgages of considerable value, The 
principal appellant, who was his brother, 
alleges that he was beneficially entitled 
to the lands comprised in the conveyances 
and to the mortgages and that the deceas- 
ed was a bendmidar forhim. The burden 
of establishing that claim was, of course, 
upon the appellant, and the question in 
the case is whether he has discharged that 
burden. The trial Judge said that he had, 
but the High Court came tothe opposite 
conclusion. The appellant appeals, and 
it is for him to satisfy the Board that 
the judgment of the High Court was 
wrong. 

The facts have been brought before their 
Lordships in a very able. and careful. 
argument by Mr. Lawrené&. No doubt there ° 
are circumstances which tell in favour of 
the appellant. First, it was he who actually 
paid the purchase moneys for the lands 
and the sums advanced on mortgage or 
the greater part of them, although it is 
not shown where he obtained those moneys. 
Secondly, when the matter came to be 
litigated,-he held the title deeds ; and, al~ 
though the High Court seems to have 
thought that he came by the title deeds 
dishonestly, and in short that he stole 


[96 L ©, 1936] 


them after the death of his brother, there 
is, in their Lordships’ opinion, no evidence 
to support such a conclusion. If the pro- 
perty was not held by his brother in trust 
for him, he probably held the deeds, not 
because he stole them, but because he had 
the custody of them for his brother. 
Thirdly, the appellant let some of the pro- 


perty (according to the evidence) and re- ` 


ceived some of the rents; but the receigts 
for’ those rents are nob produced, and it 
does not appear whether he received them 
as being his own or as agent for his deceas- 
ed brother. All these facts are circum- 
stances which are very justly adduced in 
favour of the appellant’s.claim. 

But on the other side there are also some 
most important facts. To begin with, and 
this no doubt is the most important of all, 
this property stood in the name of the 
deceased ; and on some of the documents 
it is stated that the deceased (apparently 
the deceased in person) paid the money. 
Of course the burden is on the appellant 
to displace the natural inference to be 
drawn from that fact. The burden is no 


doubt a difficult one to discharge, because 


in all these benamidar transactions, the 
very object of the parties is secrecy; but 
still the person. who alleges that property 
conveyed to another belongs to him must 
prove his allegation and prove it beyond 
reasonable doubt. In the next place, it 
is tobe noted that the appellant, the Ist 
defendant in thecase, did not on the death 
of his brother tell his brother's heirs, that 
is to say, his brother's widow and son and 
daughter, that there was ‘property standing 
in the name of the deceased which he, the 
appellant, claimed to be his. In fact, it is 
plain from the appellant’s own statement, 
that he concealed from the heirs the exist- 
ence of this property and these mortgages. 
That is a very suspicious circumstance in- 
deed. Then there is this, that about a 
year after the death of Ko Lu Gale the 
appellant, the first-named defendant in the 
action, procured the daughter of his de- 
ceased brother, then a girl of 16 years of 
age and living in the appellant's house, 


to give her formal consent to a mutation of ` 


names under which the greater part of 
these properties were transferred to the 
appellant’s sister and, as the appellant says, 
in trust for him. One would have thought 
‘that an honest man seeking to bring about 
such a transfer would call, not upon the 
minor daughter of the deceased, the youn- 
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gest of all the heirs, but upon all the 
heirs including the deceased’sson and his 
widow, to join in effecting this mutation of 
names, and, if they refused and if the claim 


. was a proper one, would have taken pro- 


ceedings to enforce it. Nothing of the kind 
was done, and the mutation was effected 
secretly through the agency of this minor 
daughter. That again isa most suspicious 
circumstance. 

At a later date, the appellant applied for 
a Succession Certificate to the estate of the 
deceased in order that he might transfer 
into hisown’ name, or that of his nominee, 
two mortgages which up to that time had 
not been transferred. On that application 
the heirs were cited. They inquired as to 
what was meant, and, having been told 
that-the appellant’ claimed that the de- 
ceased held these mortgages for him, they 
immediately made further inquiries and 
then for the first’time learnt of the exist- 
ence of the conveyances and mortgages and 
what had been done with them ; and ulti- 
mately they brought this suit to compel the 
defendant and his sister to re-transfer the 
property and to account for the proceeds. 

There is this further fact. The widow 
of the deceased’ swore that after her marri- 
age to him, that isto say about six months 
before his death, she and her husband 
went to the appellant’s house and took 
with them two cash bags, containing about 
Rs. 3,000, for investment. That evidence 
was not shaken on cross-examination, and 
it supports the view that the deceased was 
entrusting money to his brother for.invest- 
ment in his own name. 

Itis also.to be observed that the deceased 
had jewellery to the valueof about Rs. 10,000, 
in addition to other jewellery of about the 

ike value which had been lost or made 
away with by a former wife, whom he 
had divorced ; and it is unlikely that a man, 
possessed of jewellery to that value should 
have such small resources as have been 
disclosed apart from those which are in 
issue in this suit. It is unnecessary to 
refer at length to the history of the jewels 
lery in question, although a good deal has 
been said aboutit; but the facta are so 
dangerous to 
draw any definite conclusion from that 
part of the evidence. Nor would it. be 
useful to examine whether the deceased 
had sufficient means to enable him to make 
these investments, or whether, on the other 
hand, the appellant had sufficient meang 


nt 


lit 
for:that purpose. The evidence under that 
head is so slight thatit is undesirable to 
build any conclusion upon it. 

Upon the whole, while the case no doubt 
admits of serious argument, such as has 
been addressed to the Board, the appellant 
has not satisfied their Lordships that the 
decision of the High Court, which was ex- 
preased in a detailed and careful judgment, 


was wrong. Accordingly their Lordships - 


have come to the conclusion that this appeal 
must fail, and they will humbly advise 
His Majesty that the appeal should be dis- 
missed with costs, 
a Ky Appeal dismissed. 

“Solicitors for the Appellants:—Messrs. 
Hentry Hilbery & Son. 

` Solicitors for the Respondent:—Messrs. 
Bramall & Bramall. 
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LAHORE HIGH COURT. 
SECOND CIVIL APPEAL No, 1272 oF 1922, 
May 4, 1926. 

Present:—Mr. Justice Zafar Ali and 

Mr, Justice Addison. 
CHANDA SINGH—P atntirr— 
APPELLANT 
e Versus 

- Tar SECRETARY or STATE ror INDIA 

in CO UNCIL—DEFENDANT—RESPONDENT, 

‘Railways. Act (TX of 1890), s.77—Notice to Trafic 
Manager, legality .of—Limitation Act (IX of 1908), 
as. 14, 22—Suit wrongly filed against Tragic M anager— 
Deduction of time occupied in such suit. 

‘A notice tothe Traffic Manager is a sufficient notice 
for the purpose of s. 77, Railways Act. 
. Devi Ditta Mal v. Secretary of State for India, 3 
Ind. Cas. 808; 8 L. L. J. 206; A.J. R. 1924, Lah. 253; 
L, 238, followed. 
` Where a suit has been wrongly filed against the 
Traffic Manager instead of against the Secretary of State 
for India, time spent in such suit cannot be deducted 


in computing period of limitation for a suit against.the . 


Secretary of State for India. 

‘Second appeal from a decree of the 
Additiofal District Judge, Ferozepore, 
dated the 21st February 1922, affirming 


that ‘of the Munsif, First Class, Ferozepore, . 


dated the 8th August 1921, 
, Mr. Rama Nand, for the Appellant. 
Mr. C. H. C&érdon*Noad, Government Ad- 
vocate, for the Respondent. 
JUDGMENT.—The plaintiff-appellant 
was the consignee of certain goods despatch- 
ed by rail, of which some were lost in tran- 
sit and some were damaged, and he sued 
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to recover” compensation therefor. The 
cause of action arose in April 1917 when 
the goods were delivered, He instituted a 
suit against the Manager of the Railway in 
May 1918. The plaint was rejected for two 
reasons, t.e. (1) that the Manager could not be 
sued and (2) that the suit could not proceed 
without notice to the Collector. The pre- 
sent suit agafnst the Secretary of State was 
lodged on the 6th April 1920. The trial 
Court dismissed the suit holding that notice 
of the claim given by the plaintiff to the 
Traffic Manager did not fulfil the require- 
ments ofs. 77 of the Indian Railways Act 
which required notice to the Agent, and 
that the suit was barred by limitation 
because it was governed by Art. 30 or 31 
of the Limitation Act and not by Art. 115 
which was relied on by the plaintiff The 
learned District Judge dismissed the ap peal 
holding that there was no proper notice 
under s. 77 but gave no finding on the 
question of the limitation. In Devi Ditta 
Mal v. Secretary of State for India (1) a Full 
Bench of this Court had recently held that 


notice to the Manager is sufficient for the - 


purpose of s.77. The suit was, therefore, 
not liable to dismissal on that ground. But 
we are of opinion that it was clearly bar- 
ted by limitation. Counsel for the appel- 
lant argues that in computing the period 
of limitation, he is entitled to exclude the 
time spent in suing the Manager. We 
do not agree because the Manager could 
not be sued, and the suit against the Sec- 
retary of State cannot be deemed to have 
been instituted until he was made a party. 
The suit thus being obviously barred by 
limitation it will serve no useful purpose 
to remand the case to the District Judge 
for recording a finding on the question of 
limitation. 

We, therefore, dismiss the appeal with 
costs. 
Appeal dismissed, 


R. L. 
(1) 95 Ind. Cas. 808; 8 L, L. J. 266; ALL R. 1926 
Lah, 253; 7 L, 238, 
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RANGOON HIGH COURT. 
> FULL BENCH. 

CRIMINAL Rersrence No. 145 or 1925, 
February 16, 1925. 
Present:—Sir John Guy Rutledge, Kr., 
Chief Justice, Justice Sir Benajmin Herbert 
Heald, Kr., Mr. Justice Duckworth, 

Mr. Justice Chari and Mr. Justice Maung Ba. 
EMPEROR 

versus 


NGA THA DIN. 

Criminal Procedure Code (Act V of 1898), ss. 161, 
162—Evidence Act (I of 1872), ss, 27, 157—Statement 
made by accused person to Police during investigation, 
whether can be approved at trial—Interpretation of 
Statutes. 

Held by the Full Bench.—The provisions of s. 162 
of the Cr. P. C. prohibit the use of statements made 
to ths Police during the course of an investigation, 
whether the statements are oral or are reduced into 
writing except that in the case of statements of the 
latter kind, they may be used in the restricted manner 
laid down by the section. [p. 148, col. 2.] 

Held by the majority (Heald, J., dissenting.)— 
Section 27 of the Evidence Act is neither repealed nor 
affected by s. 162 of the Or. P. C., and consequently 
“information received from a person accused of any 
offence in the custody ofa Police Officer” is not a 
statement within the purview of s. 162 (1) of the Cr. P. 
C., and its proof at the trial is not prohibited by the 
a a of the latter section. [p. 147, col. 2; p. 148, 
col. 1. $ 

The words “nor shail any such statement” in s. 162 
(1) of the Or. P. C. mean and refer to a statement 
made by any person toa Police Officer aud in the 
course of an investigation under Ch. KU. The 
words “if reduced into writing’ only apply to the 


words “ba signed. by the person making it’ and the. 


use of an oral statement is, therefore, equally pro- 
rane along with that of a written statement. [p 148, 
ool. 1. 2 

Per Rutledge, C. J.—The ban of s. 162 of the Or. P. 
C. applies only to statements made to a Police Officer 
making an investigation under Ch. XIV of the Code. 
If the investigation contemplated by that Chapter is 
finished, then the section cannot be invoked to prohibit 
statements made to a Police Officer at some time 
subsequent to the investigation. If, on the other 
hand, statements made to a Police Officer, when 
preparing amap or holding an identification parade, 
are statements made in the course of an investigation 
under Oh, XIV, then they fall within -the scope of the 


` prohibition embodied in s. 162 of the Code. [p. 149, 


col. 2.] 8 

In construing a Statute the proper course is, in the 
first instance to examine the language of the Statute 
and to ask what is its natural meaning, uninfluenced 
by any considerations derived from the previous state 
of the law and not to start with enquiring how the 
law previously stood, and then assuming that it was 
probably intended to leave it unaltered, to sze if the 
words of the enactment will bear an interpretation in 
conformity with this view. [p. 148, col. 1.] 

Per Duckworth, J.—Ssction 157 of the Evidences Act 
is affected by s. 162 of the Cr. P. O., go far as state- 
ments tothe Police taken under s. 167 of the Code, 
whether oral or recorded are concerned, but s. 27 of 
the Evidence “Act, which deals with information re- 
peived from persons anousod ofan offence and in 


1Q 
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Police custody is not affected by the aforesaid section 
of the Code. [p. 152, col. 1.] 

Per Heald, J.—Section 27 of the Evidence Act 19 
the extent to which it allows proof of a statement made 
by anaccused person to the Police while in the 
custody of the Police, during the investigation of a 
case, must be regarded as having been repealed by 
the amended s. 162 of the Cr. P. C.[p. 151, col. 2.] 

Statutes are not to be held to be repealed by im- 
plication unless the repugnance between the new 
provision and the former statute is plain and un- 
avoidable. |2bid, | 


ORDER OF REFERENCE, 


Rutledge, C.J. and Maung Ba, 
Jd.— Appellant Tha Din, a sawyer, aged 
50, has been convicted of murder and sen- 
tenced to death by the Sessions Judge of 
Mandalay. 

He worked at the saw-pit of Tun Bo who 
resided at Kangyigon. Part of his duty 
was to tend a pair of buffaloes used in 
dragging logs. Deceased Maung Tun 
lived about a mile from the saw-pit and 
his occupation was cultivation. Some ill- 
feeling existed between them. Tha Din 
had lost his coat and claimed the one which 
Maung Tun was wearing ashis. He con- 
sequently asked Maung Tun to give it up 
but the latter refused to do so. On the 
day of occurrence they had bad weather. 
So Tha Din and his two fellow workmen, 
Maung Sein and Myat Thin, remained in 
their hut. Tha Din also said that he waa 
not feeling well. At about noon, Maung 
Tun appeared leading two buffaloes which 
Tha Din had to tend. He addressed Tha 
Dio thus: “Here are your two buffaloes. 
They were eating the paddy. They have 
eaten alot. Will you settle it here or will 
you come to the thugyi’s house?” Tha Din 
replied “Do as you like.” Atthis Maung 
Tun turned away and dragged the buffaloes 
alter him. Tha Din got up and followed 
him and got in front of the buffaloes. As 
he went past Maung Tun, he took from 
the basket which Maung Tun had slung at 
his back a shan dah and said “ What are 
you doing"? Before Maung Tun could 
make any reply Tha Din lifted the 
“kamauk" that Maung Tun was wearing 
and hit him on the head with the dah, He 
cut him several ties. 

Maung Sein who was an unwilling wit. 
ness to éhat tragic drama jumped down 
from the hut shouting ¢‘Don% doit.” He 
woke up Myat Thin who was sleeping and 
ran to the village to call pszople. Myat 
Thin on waking up saw Tha Din cutting 
Maung Tun with a dah, He too gòt frigh. 
f2ned and ran to the villagé. Ther, they 
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Maung Tun witha dah. When they came 
back, Tha Din had fled. Maung Tun was 
lying on the ground covered with blood. 
He still lived but was unconscious and 
unable to speak. Other villagers also 
arrived. The injured man was then carried 
to the hospital but as he died on the way, they 
carried his body to the Police station. 

In the Committal Court, Tha Din ad- 
mitted that he cut Maung Tun with the 
dah but pleaded that he acted in self-de- 
fence. He said that he followed Maung 
Tun to apologise, that Maung Tun pulled 
the dah out of his basket and threw it 
at him, that the dah missed him and 
dropped on the ground, that again Maung 
Tun prepared to strike him with a yoke, that 
he had to defend himself by picking up 
the dah and hitting Maung Tun with the 
blunt end, that Maung Sein and Myat Thin 
woke up from sleep and threw billets of 
firewood at Maung Tun and also beat him 
with them, and that it was only when Maung 
Tun fell to the ground that those two ran 
away. In the Sessions Court he went back 
on that statement and gave a defence of 
total denial. He then suggested ‘that 
Maung Sein and Myat Thin must have done 
the deed. 

The learned Sessions Judge believed 
the two eye-witnesses Maung Sein and 


“Myat Thin, and we have no reason to dis- 


believe them.” The appellant had told the ` 


Committing Magistrate that there was no 
enmity between these twoand himself. 
There is hardly any room for doubt that 


-there was no provocation whatever. It is 


true that the appellant. was in an irritable 
mood and that he committed the offence 
in the heat of passion without premedita- 
tion. But he acted in a eruel manner. Ac- 
cording to the medical witness, there were 
14 wounds of which12 were on the skull, 
The skull was hacked about and smashed 
in. Nothing could have saved the man. 
Both the flat end and sharp end of the 
dah must have been used. The offence 
committed was clearly murder and a brutal 
one, No extenuating circumstances for re- 
ducing the sentence can be found. So we 
dismiss the appeal and confirm the sentence 
of death. . : 

We note that the learned Sessions J udge 
has excluded at the trial before him a 
piece of material evidence, namely, the dis- 
covery ofa blood-stained shirt in conse- 


- quence of information received from the 
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accused while he was in the custody of 
the Police. Tun Bon and Maung Tok 
(P. Ws. Nos. 8 and 9) were present at the 
time of.discovery. Tun Bon, his employer, 
was positive that it was the shirt bought 
by him for the accused. The Chemical 
Examiner reported that the stains on it were 
of human blood. 

He excluded all that evidence on the 
ground that the new s.162of the Cr. P.O. | 
must be held to override s. 27 of the 
Indian Evidence Act. He had ruled so 
when he decided Bawa Rowther’s case (1) 


“as one of the Hon'ble Judges of this Court 


in September, 1924. Circular No. 7 of 1924 
issued by this Court in July of that year 
appears to support his view. A Bench of 
the Madras High Court constituted `of 
Wallace and Madhavan Nayar, JJ., in 
Grandhe Venkatasubbiah’s case (2) decided 
in October, 1924, held a different view, It 
was there held that the provisions of s.. 
162 of the Cr. P, O. as amended refer only 
to statements reduced into writing and | 
are not an absolute bar to the use of oral 
statements for any purpose admissible 
under the Indian Evidence Act. 

We are of opinion that this legal ques- 
tion is of great importance in the adminis- 
tration of criminal justice and should be. 
authoritatively settled by a Full Bench. We . 
accordingly refer to such Bench, the follow- 
ing question:— . 

‘Do the proyisions of s, 162 of the Cr, P. 
C..as now amended absolutely bar the use 
of statements, both oral and written, or do 
they still permit the use ofvral statements 
for purposes admissible under the Indian 
Evidence Act?’ 

So far as this appeal is concerned the 
decision of the. Full Bench need not be 
awaited as there are sufficient materials to 
decide it finally.” 


Mr. Eggar, Government Advocate and 
Mr. 0. de Glanville Amici Curie. | 


JUDGMENT OF THE FULL 
BENCH. 

. Rutledge, C. J,—This reference to a 
Full Bench has arisen out of Criminal Appeal 
No, 1590 of 1925 from a judgment of the 
Sessions Judge of Mandalay passed in 
Sessions Trial No. 14 of 1925, in which he 


(1) 84 Ind. *Cas. 545; 3 Bur. L. J. 245; A.I. R. 1995 
Rang. 101; 26 Or. L. J. 321, 

(2) 86 Ind. Cas. 209; 48 M. 640; (1925) M. W. N. 68; 
21 L. W. 190; 48 M. L. J. 195; 26 Gr. L. J. 721; A.L R 
1925 Mad, 579, ` 
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convicted Nga Tha Dia ofthe offence of 
murder under s. 302 of the Indian Penal 
Code and sentenced him to death. 

The appeal was heard by a Bench of this 
Court consisting of my brother Maung Ba 
and myself. In our judgment we stated as 


‘ follows: 


- Evidence Act. 


“We note that the learned Sessions 
Judge has excluded at the trial before him 
a piece of material evidence, namely, the 
discovery of a blood-stained shirt in con- 
sequence of information received from the 
accused while he was in the custody of the 
Police. Tun Bon and Mg Tok (P. W. Nos. 8 
‘and 9) ‘were present. at the time of the dis- 
covery. Tun Bon, his employer, was posi- 
tive thatit was the shirt bought by him 
for the accused. The Chemical Examiner 
reported that the stains on it were of human 
blood. 

-“He excluded all that evidence on the 
ground thatthe new s.162 of the Cr, P.C. 
must be held to over-ride s. 27 of the Indian 
He had ruled so when 


‘he decided Bawa Rowther's case (1), as 


one of the Hon'ble Judges of this Uourt 
in September, 1924. Circular No, 7 of. 


1924 issued by this Court in-July of. 


that year appears to support his view. 
A Bench of the Madras High Court con- 
stituted of Wallace and Madhavan Nayar, 
JJ.,in Grandhe Venkatasubbiah’s case (2), 
decided in October, 1924, held a different 
view. It was there held that the provisions 
of s. 162 of the Cr. P. C. as amended refer 
only to statements reduced into writing 
and are not an absolute bar to the use of 
oral statements for any purpose admissible 
under the Indian Evidence Act. 

“We are of opinion that this legal ques- 
tion is of great importance in the adminis- 
tration of criminal justice and should be 
authoritatively settled by a Full Bench. 
We accordingly refer to such Bench the 
following question : 

“Dothe provisions of s. 162 of the Cr. P. 
C. as now amegded absolutely bar the use 
of statements, both oral and written, or do 


‘they still permit the use of oral statements 


-for purposes admissible under the Indian 
Evidence Act.” 


The history of s. 162 of the Cr. P. C., and 
the related sections as well as the authori- 
ties both before and after the amendment 
of 1923 have been very carefully put before 
us by the Government Advocat® and Mr. 
de Glanville, and I wish gratefully to ack- 
nowledge the great assistance, which they 
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have given to the Court, in interpreting 
this difficult section. Two main questions 
arise upon the reference before us. 

(1) Does the amended s. 162 of the Cr. P. 
C. in effect repeal s. 27 of the Indian Evi- 
dence Act? and 

(2) Do the words “any such statement’ 
occurring in the third line of the amended 
s. 162 (L) (Unrepealed General’ Acts, Vol. 
1X, 4th Edition, page 506) apply to oral 
statements as well as written? 

With regard to the first question, it must 
be borne in mind that ss. 160, 161 and 162 
deal with an investigation under Ch. XIV 
of the Code and with the examination of 
persons who, from the information given or 
otherwise, appear to be acquainted with 
the circumstances of the case, It has, in 
my opinion, been rightly held that a Police 
Officer has no power to require the attend- 
ance of or to examine under ss, 160 and 161 
a person accused of the offence under inves- 
tigation. [See Queen-Empress v. Saminada 


. Chetti (3), Im re Lakshmigadu (4), Emperor 


v. Ratan Satharam (5) and Queen-Einpress v, 
Jadub Das (6).] 
Since ss, 160, 161 and 162 in my opinion 


_do not apply to an accused person, 1 do 


not consider that they can have effect upon 
s. 27 of the Indian Evidence Act, which 
applies only to information received from a 
person accused of any offence in the custody 
of a Police Officer, I am strengthened in 
this view by the judgment of Acting Chief 
Justice Mullick in the case of Jagwa 
Dhanuk v. Emperor (7). The same view 
has been taken by Acting Chief Justice 
Spencer of the Madras High Court in 
In re Semalat Goundan (8). But as he 
has based his opinion on wider ground 
than I am prepared to accept, I prefer to 
base my decision that s. 27 of the Indian 
Evidence Agt is neither repealed nor affected 
by the amended s. 162 of the Cr. P. C., on 
the ground that a person accused of any 
offence is not “any person being within 
the limits of his own or any adjoining 
station, who, from the information given or 
otherwise, appears to be acquainted with the 
facts and circumstances of the case” and 


(3) 2 Weir 120; 7 M. 274; 2 Ind. Dee. (x. s) 775. 

(4) 2 Weir 121, ae ; 

(5) 4 Bom, L. R. 6H. 

(6) 27 O. ®5; 4 C W.N. 129; 14 Ind. Dee. íN. s.) 
. e 


194. 

(7) 93 Ind. Cas. 884; 5 Pat, 63 at p. 78; A. I. R. 1926 
Pat. 232; 27 Or. L. J. 484. 

8) 86 Ind. Cas. 664; 21 L. W. 199; A.I R. 1925 
Mad. 574; 26 Cr, L. J. 840. 2 
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that consequently “information received 
froma person accused of any offence in the 
custody of a Police Officer’ is nob a state- 
ment within s. 162 (1) of the Cr. P. ©. 

The second question which we are called 
upon to decide is, whether -oral statements 
are excluded by the amended s. 162 (1). 
And in addressing myself to the task of 
interpreting the meaning of sub-s. 1, I 
shall set out Lord Herschell’s dictum in the 
Bank of England v. Vagliano (9), “I 
think the proper course is, in the first 


ł 
| 
| 
1 
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instance, to examine the language of the . 


Statute and to ask what isits natural mean- 
ing, uninfluenced by any considerations 
derived from the previous state of the law 
and not to start with enquiring how the 
law previously stood, and then assuming 
that it was probably intended to leave it 
unaltered, to see if the words of the enact- 
ment will bear an interpretation in con- 
formity with this view.” 

Two different consttuctions are possible 
of sub-s. (1). The first is that the words “nor 
shall any such statement” mean and“ refer 
toa statement (a) made by any person to a 
Police Officer and (b) in the course of an 
investigation under this Chapter. In this 
construction, the words “if reduced into 
writing” only apply to the words “be signed 
by the person makingit.” The alternative 
construction is that the words “ nor shall 
any such statement” mean a statement (a) 
made to a Police Oficer, (b) in the course of 

“an investigation, and (c) reduced into writ- 
ing. Ido not think that it can be claimed 
that on the wording of the section the 
expressions used are bo clearly in favour 
of the one. construction as to negative the 
other. ‘he words following, however, “nor 
shall any such statement or any record 
thereof, whether in a Police Diary or other- 
wise, Or any part of such statement er 
record” seem tome to favour the former con- 
struction rather than the latter; because, if 
the words “any suchstatement” were to be 
confined to written statements there would 
seem tobe no object in adding “or any 
record thereof.” 

A point is made by Mr. Justice Wallace 
«who, in the case of Grandhe Venkatasubbiah 
v. Emperor (2), (where a, Bench of the Madras 
High Court clearly held that the second con- 
struction is the correct one) urges shat the 
words “such statement’ in the two provisos 
are clearly confined toa written statement 

(9) (891) A. C. 107; 60 L. J. Q. B. 145; 64 L.T. 353; 
39 W, R, 657; p J, P. 914, i 
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and that he consequently cannot presume 
that “such statement” in the earlier part of 
the section can have a different meaning. 
I donot think that this argument is well 
founded, because in the provisos the context 
clearly shows that it is only statements 
reduced to writing that are referred io, 
If it were intended to exclude oral state- 
ments from the ban of s. 162, nothing would 
have been simpler than for the Legislature 
to say “made by any person to a Police 
eOfficer in the course of an investigation 
under this Chapter and reduced to writing”, 
Instead of this it used a hypothetical 
phrase, which, in its ordinary gramm atical 
sense, might be taken only to apply and 
qualify the words “be signed by the person 
making it”. A comparison: of the amended 
sub-section with the sub-section of the 
Code of 1898, which it replaces, makes this 
point clearer. ‘The earlier words of both 
sub-sections are nearly identical, but where 
the Code of 1898 was content with “nor 
shall such writing. be used as evidence” 
the amended sub-section reads “nor shall ` 
any such statement or any record, thereof, 
whether in a Police Diary or otherwise, or. 
any part of such statement or record, be, 
. used for any purpose (save as hereinafter 
provided) at any enquiry or trial in respect 
of any offence under investigation at the. 
time when such statement was made”. 
Why should the Legislature drop the words 
“such writing if only written statements 
were aimed at? It may also be observed 
that, after all, 2statement reduced to writing | 
might be presumed to be more accurate 
and reliable than one which remained oral. 
If the Legislature intended, as it clearly 
did intend, to exclude written statements 
except for one narrow definite purpose, 
how can we presume that they intended to. 
leave the less reliable oral statements. 
admissible without any safeguard or limita- 
tion? Inmy opinion it was the intention , 
of the Legislature to adopt the former of the 
two possible constructions and consequent- 
ly sub-s. (1) excludes oral statements. 

Tt is urged that this construction may 
bear hardly upon an accused and may 
deprive him of the only method of showing. 
the untrustworthiness of witnesses for the 
prosecution by eliciting in cross-examina- 
tion that they had made statements to the 
Police inconsistent with their evidence in 
Court) Ladmit that in many cases this may 
be so, Such hardship or such Inconveni- . 
ence isa question for the Legislatures and not 


. 
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for us. In the view which I have taken 
of.the proper meaning of this sub-section, 
Iam fortified by a decision of the Bench 
of the High Court of Bombay in Vithu 
Balu Kharatv. Emperor (10). At page 967* 
Mr. Justice Fawcett observes: “It is 
quite clear that under s, 162, Cs. P. C, 
as substituted by the Cr. P. ©. Amend- 
ment Act of 1923, it is not now permissible 
for statements to the Police, whether oral 
or written, to be put in evidence, in order 
to corroborate a prosecution witness, or to 
contradict a defence witness...To this extent 
the decisions of this Court in Imperatrix 
v. Jijibhai Govind (11) and Emperor v. 
Hammaraddi (12) which rule that evidence 
of that kind is permissible, are now supersed- 
ed by the enactment of the Legislature. It is 
quite clear from the very strong terms of the 
present s. 162, Cr. P. O., that a Police state- 
ment can only be used fur one purpose, 
and thatis, by the accused to contradict a 
prosecution witness in the manner provided 
by s. 145 of the Indian Evidence Act.” 
With this judgment the Acting Chief 
Justice (Shah) agreed. The same view 
seems to have been held by a Bench of the 
Punjab High Court in Labh Singh v. Em- 
peror (13) though the matter was not discuss- 
ed. The question is, howaver, discussed at 
some length in Rakha v. Emperor (14). 
There the learned Chief Justiee, after dis- 
cussing the effect of the section, says at page 
1747, “The result is that not only is the 
record of the statement ofa witness taken 
under s, 161 of the Or. P. C. excluded from 
evidence, but also the proof of such state-. 
ment by oral evidence for the purpose of 
corroborating the testimony of the witness 
for the prosecution”. 

In the case of Gubi Mian v. Emperor 
(15) Mr. Justice Adamiis of opinion “that 
the provisions of s, 162 do not prevent the 
prosecution, afteryga witness has made a 
statement, asking him simply whether he 
made that statement to the Police, or when 


(10) 83 Ind. Cas. 1007; 26 Bom. L. R. 965; A. I. R. 
1924 Bom. 510; 26 Cr. L. J. 223. 

(11) 22 B. 596; 11 Ind. Dee. (x. s.) 979. 

(12) 26 Ind. Cas. 138; 39 B. 58; 16 Bom. L R. 603; 
15 Cr. L. J. 690. A 

(181 88 Ind. Cas. 513; 6 L. 24; A. L R 1925 Lah. 
337; 26 Cr. L. J. 1153. 

(id) 93 Ind. Cas. 230; 6 L. 171; 2 L. C. 623; A. L R. 
1925 Lab. 299; 27 Or. L. J. 438, 

15) 93 Ind. Cas. 988; 4 Pat. 201 at p. 209; A.L R. 

1925 Pat. 450. 

*Page of 26 Bom. L. R--[H#d] 

{Page of 6 L.Ed] 
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a witness has made a statement in his 
evidence from asking the Sub-Inspector 
whether in fact the witness had made that 
statement to him. In doing this there is 
no use of the statements recorded by the 
Police during their investigation.” I am 
unable to agree with this restriction put 
g@ipon the meaning of the words “used for 
any purpose”, 

In the judgment of Mr. Justice Mullick 
already referred to, Jagwa Dhanuk v. Em- 
peror (7), he says: “I think it must be ad- 
mitted thats. 162 ofthe Or. P. C. of 1923 
has altered the previous law so as to com- 
pletely exclude statements made by wit- 
nesses during the course of an investigation, 
except for certain limited purposes not 
here material.” It is true that the learned 
Judge does not differentiate between writ- 
ten andoral statements; but his opinion 
seems to embrace both. The only decision 
to the contrary is the one already mentioned 
in In re Grandhe Venkatasubbiah (2) with 
which, for the reasons already given, I am 
unable to agree. $ 

The learned Government Advocate has 
asked us to deal with oral statements which 
may have been made by a witness to a 
Police Officer at an identification parade 
or toa person who happened to be a Police 
Officer when engaged in drawing a plan 
of the locality where a crime i8 alleged to 
have taken place. I donot propose to say 
anything further than this that the ban of 
s. 162 applies only to statements made to 
a Police Officer making an investigation 
under Chap. XIV. If the investigation 
contemplated by that Chapter is finished, 
then the section cannot be invoked to pro- 
hibit any stetements made to a Police 
Officer at some time subsequent to the in- 
vestigation. If on the other hand state- 
ments made to the Police Officers when pre- 
paring a mapor holding an identifization 
parade are statements made in the course 
of an investigation under Ch. XIV then 
they fall within the scope of the prohibition 
embodied in s. 162. 

Heald, J.—I have had the advantage 
of reading the judgment of the learned 
Chief Justice and I see no reason to doubt 
that that judgment in so far as it interprets 
the provisicns of s. 162 of the Cr. P. C. is in 
accordance with what was in fact the inten- 
tion of the Legislature. 2 

‘Nevertheless, with all respect, I find it 
impossible to read the words actually used 
in ss. 161 and 162 of the Or, P. O, as ex- 
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pressing that intention. Toread that in- 
tention into the sections it is necessary to 
construe them as if the words “other than 
an accused person” occurred in s. 161 at 
the end ofsub-el. (1) and in s. 162 (1) after 
the words “any person”, Whats, 161 ac- 
tually says is that the Police may examine 
orally “any person supposed to be acquaint- 
ed with the facts of the case” and it is 
clear that a suspected or accused person 
| must be a “person supposed to be acquaint- 
ed with the facts of the case.” It is in many 
cases impossible for anyone to know until 
alate stage of the Police investigation who 
will ultimately be accused and that is in 
my opinion why the Legislature used in 
s. 161 so wide a phrase as “any person 
supposed to be acquainted with the facts 
and circumstances of the case”, and may be 
one of the reasons why they provided that 
persons examined by the Police under that 
section shall not be bound to give incriminat- 
ing answers, It is perhaps worth noting 
that the Local Government evidently reads 
s. 161 as including “suspected: persons,” 
since paras. 732 and 733 of the Police Manual, 
which contains the orders and rules made 
‘for the Police with the sanction of Govern- 
ment, provide for the examination of sus- 
pected persons by the Police, and so far as 
Iam aware, there is no other provision in 
the Code, except s. 161, under which the 
Police would have power to examine accused 
or suspected persons. It is clearly de- 
sirable that the Police conducting an inves- 
tigation should be in possession of any ex- 
planation which the person accused or 
suspected may be able to offer, since that 
explanation may put the Police on the 
right track, and I see no reason to deubt 
that the words “any person swpposed to be 
acquainted with the facts and circumstances 
of the case” include and were intended to 
include persons who are accused or are 
“under suspicion, With due deference, there- 
fore, I find myself unable to follow the rul- 
ings in the cases of Queen-Empress v, Sami- 
nada ‘Chetti (8) and Emperor v. Ratan 
Satharam (5) in so far as those rulings sug- 
gest that those words do not include an 
accused person, and I am congtrained to 
disagree with the ruling Queen-Eempress v. 
Jadub Das (6) in so far as it: suggests that 
s. 161 of the Code does not warrant the 
examination of an’ accused person by the 
Police in the tourse of their investigation 
under thatsection. . 

Section 162 provides that “mo statement 
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made by any person toa Police Officer in 
the course of an investigation...shall if re- 


duced to writing, be signed by the person - 
making it; nor shall any such statement or . 
any record thereof...be used for any purpose > 


(save as...provided in the section) at any 


inquiry or trial in respect of any offence . 


under investigation at the time when such - 


estatement was made.” 
It is clear that the actual wording of the 
section makes no exception in respect of 
statements made by accused persons. 


The . 


words “no statement made by any person", 


must include statements made by accused 
persons, and there is, in my opinion, nothing 


in the section, as worded, to suggest that - 


they ought to be read asif they were “any . 


I 


person other than an accused person.” 


am of opinion, therefore, that the section as - 
enacted must be read as including state- - 


ments made by an accused person. 
The difficulty then arises that s. 27 of the 


Evidence Act provides that when any fact . 


is deposed to as discovered in consequence 


‘of information received froma person ac- 


cused of any offence in the custody. of a 


Police Officer, so much of such information, . 


whether it amounts to a confession or not, 
as relates distinctly to the fact thereby dis- 
covered may be proved. Inso far as this 
section provides for proof of statements 
made during the Police investigation by. 
accused persons who are in custody, it con- 
flicts with the provisions of s. 162 of the 
Code which says that no statement made to 


a Police Officer in the course of his investi- . 


gation shall be used for any purpose other 
than those mentioned in that section. 


The conflict between the two sections has . 


been the subject of various judicial deci- 
sions and the two cases cited by the learn- 
ed Chief Justice, namely, the cases of 
Jagwa Dhanuk v. Emperor (7) and In re 
Semalai Goundan (8) seem to be the latest. 

In Jagwa Dhanuk v. gimperor (7) the 
learned Officiating Chief Justice said: “To 
what extent the provisions of a special 
enactment such asthe Cr. P. O. override 


the provision of a general enactment such . 


asthe Indian Evidence Act must depend on 
the language of the special Act, but reading 
the present ss. 161 and 162 of the Code, I 
think it clear that the main object of the 
Legislatufe was to prohibit the use of state- 
-ments of prosecution witnesses’ as corrobho- 
ration under s. 157 of the Evidence Act, 
The general provisions of the law with 
regard to the admissibility of statements 
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made by accused person like other admis- 
sions do not seem, in my opinion, to be 
affected. If it were otherwise ss. 27 and 28 
of the Evidence Act must be considered 
repealed. Itsurely cannot have been the 
intention ofthe Legislature to effect such 
a repeal by implication. It is important 
for the Court to know what was the defence 
made by the accused at the earliest moment. 
Ifs, 162 is given the meaning which the 
learned Counsel now seeks to give to it, 
accused persons would be most seriously 
prejudiced and the only object of s. 163 of 
the Or. P. ©. would beto enable Police 
Officers to get clues for the purpose of 
investigating the charge. Ifthat were the 
case, the Court would be deprived of much 
valuable materialfor testing the truth ofthe 
case for the defence. To shut out corrobora- 
tiveevidence comprising statements made by 
defence witnesses during the investigation 
is prejudicial enough, but unless compelled 
to doso, I do not think we ought to add to 
the prejudice by shutting out exculpatory 


statements by theaccused and if the amend-- 


ment of 1923 does not-operate to exclude 
such statements, then s. 27 of the Evidence 
Act remains unrepealed.” With reference 
to this, allthat I need sayis that although 
the main object of the Legislature in the 
amendment ofs. 162 of the Code may have 
been to prohibit the use of statements of 
prosecution witnesses as corroboration under 
8. 157 of the Evidence Act, it is admitted 
that the Legislature, either by inadvertence 
or: design, actually did more than that, 
since they prohibited the use of corrobora- 
tive statements of defence witnesses, and 
the question is whether they did not also 
prohibit the use of statements, exculpatory 
as well as incriminating, made by the ac- 
cused himself. I do not for a moment 
think that s. 162 of the Code was intended 
to affect s. 27 of the Evidence Act. On the 
contrary, L have little doubt that the truth 
of the mattemis that when s. 162 was drafted 
the fact that the word “any person” would 
include an accused person was overlooked. 
But if the words used in an enactment are 
clear and unambiguous, asin my opinion 
the words “ any person” certainly are in 
ss. 161 and 162 of the Code, then I think 
we arenot entitled to go beyond the clear 
meaning of the words used and we cannot 
as the intention of the “Legislature at 
all. 

In In re Semalai Gounden's case (8) the 
learned Officiating Chief Justice said: “In 
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my opinion, this section (s. 162), both before 


. and after amendment, is directed against 


the admission at the instance of the pro- 
secution, of Police diaries and other records 
prepared or copiedfrom thediaries of in- 
vestigating officers. The learned Sessions 
Judge expresses an opinion that s. 162 of 
the Cr. P. ©. as revised makes every 
statement to a Police Officer irrelevant for 
any purpose unless it is proved at the 
instance of the defence, thus treating this 
section as virtually superseding s. 27 and 
other sections of the Evidence Act. I am 
clearly of opinion that the provisions of the 
Evidence Act are quite independent of the 
sections in the Cr. P. ©. and cannot be 
treated as impliedly repealed in consequ- 
ence of the amendment of the Or. P. ©. 

I entirely agree with the learned Judges 
that Statutes are not tobe held to be repealed 
by implication unless the repugnancy bet- 
ween the new provisions and the former 
Statute is plain and unavoidable, but in 
this case the repugnance is clear and admitt- 
ed,and I do not think that the learned 
Judges have given good or sufficient reasons 
for avoiding it. Practically all that they 
say is that they are unable to believe that 
the Legislature could have intended that 
s. 162 should affects. 27 of the Evidence 
Act and that the provisions of the Act are 
independent of those of the Code. If, asI 
believe, we are not entitled to consider the 
intention as against the acfual words of the 
Legislature, then the first of these reasons, is 
no reason, and in view of the fact that the 
provisions of s. 162 of the Code unques- 
tionably affect, toa greater or less extent, 
those of ss. 155 (3) and 157 of the Evidence 
Act,, it is difficult to see on what principle 


„it must be held that they cannot affect 


s. 27. e 

With the greatest respect for the judg- 
ment of the learned Chief Justice, 1 feel 
bound to hold that the conflict between the 
natural meaning of the words used in s. 162 
of the Code and that of s. 27 of the Evidence 
Act, in so far as the latter would allow proof 
of statements made to the Police during 
a Police investigation under Ch. XIV of 
the Code by au accused person while in the 
custody of the Police, is such that the latter 
to the” extent to which it allows proof of 
such statements, must be regarded as having 
been repealed. 

So far as the question actually referred 
is concerned I entirely agree with the 
learned Ohief Justice that. the provisions 
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of s. 162 as amended ‘prohibit the 
use of statements which were not reduced 
into writing no less than statements which 
were reduced into writing. 

Duckworth, J.—I'have read the judg- 

ment of the learned Chief Justice, and I am 
in agreement with his views. 

Section 162, Or. P. C., as it now stands 
amended, seems to me clearly to intend to 
prohibit the use of any statements by 
witnesses, whether oral or recorded, taken 

“by the Police under ‘s. 161, ‘except as pro- 
vided by the proviso to the section. The 
section is very different from the same sec- 
tion in the Code of 189%, but, from the 
words used, “Lam unable to see that any 
oiher interpretation is logical. It cannot be 
that there has been ro change in the law. 

At the same time, in view of the group- 
ing together, and the wording, of ss. 160, 
16l and 162, Cr. P. O., I have no doubt 
that these three sections were only intended 
to refer, and do only refer, to witnesses, 
or, in other words, “persons supposed to be 
acquainted with the facts and circumstances 
of the case.” They could, I think, only refer 
to an accused person in the rare instance, 
in which the accused, when at first not 
suspected in a case, may have been examin- 
ed by the Police as a witness. On the other 
hand, it is clear that the two following sec- 
tions, ss. 163 and 164 refer to the accused, 
-the former for-certain, and the latter 
certainly in part, though there are not 
lacking decisions, in which it has been held 
that it applies to the accused alone. 

My view, therefore, is that s. 157 of the 
Indian Evidence Act is affected by s. 162 
~ ofthe Or. P. C., so far as statements to the 
Police, taken under s. 161, whether oral or 
recorded,are concerned, but that s. 27 of the 
Indian Evidence Act, 
information received from persons accused 
of an olfence and in Police custody, is not 
affected by the aforesaid section of Cr. P. C. 
“I am of opinion that this sufficiently 
answers the reference now made. 

Chari, d.—I agree with the Chief Justice 
on both points and have nothing further to 
add. 

Maung Ba, J.—1 also agree with the 
learned Chief Justice on both points. d may 
note that in the Code of 1882 the word 
“ truly “` occurr€d in®s, 161. This clearly 
shows that this section was intended to 


apply only to witnesses. The effect of omitt- 
ing that word in the Code of 1898 is that a. 


witness is-no longer" liable to be prosecuted 


which degls with” 
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for perjury. Sos, 27 of the Evidence Act 
remains unaffected by the latest amendment 
of s. 162, But ss. 155 and 157 are affected 
exceptin the only instance mentioned in 
the proviso to s. 162, Cr. P. O. 5 

Z. K, Reference answered, 
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whether offence—Proper authority to regulate 


slaughter of kine for religious purposes—Republication 
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of duty to republish rulés—Interpretation of Penal 
Statutes. 

Prohibition against kine slaughter under s, 43, 
Punjab Laws Act and the rules thereunder i is not con- 
fined to slaughter for commercial purposes but 
extends to slaughter for religious purposes as.well. 
[p. 153, col. 1.] 

In town and town lands the right to regulate. the 
slaughtering of kine for religious purposes is given 
and confined to the Local Government and the Munici- 
pal Committees not dnly have no power to make bye- 
laws in that regard but they are prohibited from 
regulating the ‘killing for religious purposes any 
animals whatsoever. [p. 153, col. 2; p. 154, col. 1.] 

Under s. 51, Punjab Laws Act, rules are only re- 
quired to be republished when they have been 
amended or altered and the obligation cast upon the 
Local Government to republish Lie rules is directory 
and not mandatory. [p. 154, col. 2 

Though in Penal Statutes the duties cast upon the 


. bodies with delegated powers are generally construed 


as imperative rather than directory, each Statute has 
to be construed according toits own terms and no 
inflexible rule can be laid down to determine whether 
the command toa body entrusted with the power of 
framing rules is to he considered m€rely as a direc- 
tion. In each case regard must be had to the scope 
and object of the enactment in question. fibid.] 
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JUDGMENT. 

Fforde, J.—(May 26, 1926).—These are 
two appeals by the Local Government 
against the order of the Additional Sessions 
Judge of Karnal, dated 12th April, 1926, 
acquitting the appellants of an offence 
under s. 43 of the Punjab Laws Act of which 
. they had been convicted by the Special 
Magistrate of Karnal, e 

The facts out of which these appeals have 
arisen may be stated shortly. At the Id-ul- 
Zuha of 1925, the appellants slaughtered 
a cow in their own house in the perform- 
ance of religious rites, having obtained per- 
mission from the Superintendent of Police 
to do so, For this act they were prosecuted 
at the instance of a private complainant, 

„under the provisions of s. 43 of the Punjab 
Laws Act (Act IV of 1872) and the rules 
made thereunder. The particular rule 
pee has been contravened ruus as fol- 

OWS i 

“ I—(1) Kine shall not be slaughtered in 
any town or on any town lands except ina 
place licensed for the purpose by a written 
license granted by the Deputy Commis- 
sioner andin accordance with the condi- 
tions of such license.” 

-It is admitted that this rule has not been 
complied with as no license was obtained 
from the Deputy Commissioner, 

The Magistrate who tried the case found 
that a technical offence had been committed, 
and sentenced each of the appellants toa 
fine of Rs. 51 or in default, to one month's 
rigorous imprisonment. On appeal to the 
Sessions Court, the convictions and sen- 
tences were set aside, the learned Sessions 
Judge holding that s. 43 of the Punjab 
Laws Act did not apply to the slaughter of 
cattle for religious purposes, and that ac- 
cordingly aconviction under this section was 
contrary to law, The learned Judge was 
of the opinion that the words “slaughter 
of kine” ins, 4 of the Punjab Laws Act 
means slaughter of cattle for commercial 
and not for religious purposes, and he 
arrived at this conclusion partly upon the 
construction of the section itself and partly 
upon the construction of the Punjab Muni- 
cipal Act 1911. 

[ find myself unable to accept the view of 
the learned Sessions Judge as to the effect 
-of these enactments. Section 43° is as fol- 
lows: — 

“The slaughter of kine and the sale of 
beef shall not take placa, except...subject to 
rules to be from time to time, either gene- 
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scribed by the Local Government.” It 
seems clear at a first glance, that the 
slaughter of cows and the sale of their flesh 
was restricted by this section for the pur- 
poses of avoiding communal trouble. I 
think this is obvious for the simple reason 
that itis only the slaughter cf cows that is 
prohibited and not any other of the animals 
commonly used as food, Ifthere could be 
any doubt as to the correctness of this 
reading of the section, it is removed by an 
examination ofthe Punjab Municipal Act, 
the material sections of which are ss. 167, 
188 and 197. 

Section 167 empowers a Municipal Com- 
mitee with the approval of the District 
Magistrate to fix premises for the slaughter 
of animals for sale. In other words it 
enables the Municipal Committee to provide 
premises for the slaughter of all animals 
whose flesh is to be sold for food. 

Section 188 (j) empowers the Committee 
to fix premises within the Municipality in 
which the slaughter ofanimals of any parti- 
cular kind not for sale shall be permitted, 
and the proviso to this sub-section enacts 
that no bye-law to this effect shall apply to 
animals slaughtered for any religious pur- 
poses. This sub-section to s. 188, therefore, 
is confined to fixing premises for the des- 
truction of animals whose flesh is not to 
be sold, and prohibits the Municipal Com- 
mittee making bye-laws either to fix pre- 
mises where animals may be slaughtered 
for religious purposes or to prohibit their 
being slaughtered elsewhere, 

Section 197 enables the Committee to 
regulate the manufacture, preparation and 
sale of food and drink. But the second 
proviso to thissection enacts that nothing 
in s. 197 shall affect the operation ofs. 43 
of the Punjab Laws Act and the rules 
made thereunder. In other words, the 
power of the Municipal Committee to make 
bye-laws to regulate, among other things, 
the sale of food, isnot permitted io conflict 
with or override the powers of the Local 
Government to make bye-laws restricting 
the sale of beef. 

It seemato me quite clear from the enact- 
ments referred to that the eight#o regulate, 
in town and town lands, the slaughtering 
of kine for religious purposes is given and 
confined to the Local Government. And it 
is equally clear that the Municipal Com- 
mittees not only have no power to make 
bye-laws in that regard, but they are pra- 


154 


hibited from regulating the killing for 
religious purposes any animals whatsoever. 
The object of the Legislature is obvious. 
It is not considered desirable that Muni- 
cipal bodies, in which one community may 
happen to have an overwhelming majority, 
should have the power to make bye-laws in 
regard to the killing of animals, which might 
offend the religious susceptibilities of a 
different community. 


On the other hand, it is considered neces- 
sary that the Local Government should 
have powers to make Regulations in regard 
to such matters which, if left uncontrolled, 
- are calculated to creat communal strife. 
Similarly, although under s. 137 (a) the 
Municipal Committee may make bye-laws 
to prohibit the sale of any article of food 
(which in the absence of the restrictive 
proviso would include beef), the second 
proviso to that section preserves the right 
of the Local Government to make its own 
rules so far as the sale of beef is concerned 
and to that extent the Local Government 
Rules will control the powers conferred upon 
the Municipal Committee by s. 197. 


The main argument of Sir Muham- 
mad Shafi on behalf of the appellants, is 
however, not based upon the reasons given 
in the judgment of the lower Appellate 
Court. He contends that the rules made 
by the Local? Government under the pro- 
visions of s. 43 are void, inasmuch as the 
Local Government, to whom the power of 
making rules has been delegated by the 
Government of India, has not acted in 
accordance with its delegated powers, His 
argument may be summarised as follows :— 

Section 51 of the Punjab Laws Act of 
1872 as it stood originally, enacted that sall 
the rules which the Local Government 
was empowered to issue under that Act 
should be republished once at least in 
every year. No rules under s. 43 of this 
Act were issued until 1890, and the 
rules which were then issued have never 
been republished. An amending Act of 
1895 provided that instead of the rules 
being required to be published at least 
once inevery year, they shall be republished 
rom time to time. . The effec of this, 
Pane tô Sir Muhammad Shaf, is that 
there are now no rales in force, as the local 
‘Government having failed to comply with 
the statutory provision compelling it to 
republish these rules at least once in every 
year, the rules became void a year after 
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publication and there are now no rules to 
which the amending Act can apply. 

I am unable to accept this argument. 
In the first place, s. 51 of the Act of 1872 
provides that upon republication, all rules 
previously issued shall be repealed, and 
this seems tome to imply that if there is 
no republication, the old rules continue 
in force. Rloreover, the provision in s. 51 . 
dhat republication is to be with the previous 
sanction of the Governor-General in Council, 
shows that the obligation upon the Local 
Government to republish is directory and 
not mandatory, and accordingly a failure’ 
on the part of the Local Government to 
carry out that obligation, does not invali- 
date the statutory rules. Itis true, as Sir 
Muhammad Shaf, points oul, that s. 43 of 
the Punjab Laws Act is a Penal Statute, 
accordingly it must be strictly construed; 
and it is equally true that in Penal Statutes 
the duties cast upon bodies with delegated . 
powers are generally construed as impera- 
tive rather than directory. But each 
Statute has to be construed according to its 
own terms, and no inflexible rule can be 
laid down to determine whether the 
command to a body entrusted with the 
power of framing rules is to be considered 
merely as a direction involving no invalidat- 
ing consequences if disregarded, or as 
coercive with an implied nullification if dis- 
obeyed. In each case regard must be had 
to the scope and object of the enactment in 
question. 

If the failure to republish the rules 
necessarily involved an injustice to the 
persons or classes of persons who might -be 
affected by them, then the provision regard- 
ing republication would, I think, no doubt 
be an imperative one, and the failure to 
republish would invalidate the rule, if 
there was nothing less in the Statutes to 
control such a constructicn. It is only in 
accord with the ordinary principles of 
justice and fair dealingsethat a person 
should not be penalised for the infringement 
of a statutory rule, if such infringement 
was directly caused by the act or default of 
the rule making authority; but such is not 
the case here. Itis not suggested that the 
omission by the appellants to get the certi- 
ficate from the Deputy Commissioner, as 
required by the rules, was due to the 
omission of the Local Government to re- 
publish those rules. 

Sir Muhammad Shafi further urges that. 
even if the rules published in 1895 are not 
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void as the amending section permits the 
Local Government to republish them from 
time to time instead of every year, yet since 
they have never been republished up to the 
present time, they must now be regarded as 
having lapsed. : 

The first objection to this argument as I 
have already pointed out, is that it is re- 
publication which repeals the rules and not 
the failure to republish. Moreover, my 
reading of s. 51, as it now stands, in the 
light of the various amendments which have 
been made, is that the rules are only requir- 
ed to be republished when they have been 
amended or altered. Section 5l as it stood 
originally has to be read with ss. 43 and 50 
of the original Act. 

Section 43 empowers the Local Govern- 
ment fo make rulesfrom time to time. Sec- 
tion 50 was as follows :— 

“The Local Government may issue rules as 
to the matters mentioned in es, 43 to 48 in- 
clusive and may from time to time cancel 
or alter such rules”. And then came s. 51 
which provides for republication once a 
year. Section 51 as amended by Act I of 
1910 now reads as follows : 

“All rules which the Local Government 
is empowered to issue under this Act, and 
all circulars issued by the Chief Court, shall 
be republished from time to time by the 
Local Government, and upon such republi- 
cation shall be arranged in the order of 
their subject-matter, and all such altera- 
tions or amendments’ as may have been 
made since the last preceding publication 
thereof, or may have- become necessary or 
advisable, shall be embodied therewith, and 
upon such republication all such rules and 
circulars previously issued shall be repeal- 

; ed.” % 

Read together, the sections provide that 
rulesmay be made by the Local Govern- 
from time to time, they may be altered 
from time to.time, and when new rules 
have been published, or any alterations or 
amendments have been made in any rules 
already published then such new rules or 


the rules so altered or amended, must be’ 


republished. In other words, if any rules 
already published, under the Punjab Laws 
Act of 1872 have not been altered or amend- 
ed, and no new rules have been issued re- 
pealing prior ones, there is ne necessity to 
republish. 

In the present case it is admitted that the 
only rules which have been published under 
8,43 of the Act of 1872 are those which 


EMPEROR V., BARKAT. 


155 


were published in 1890,and, in my opinion, 
until those rules have been amended or 
altered, or any new rules have been framed 
in substitution for them, there is no obliga- 
tion upon the Local Government under the 
Statute to republish them. 

Sir Muhammad Shafi’s final contention 
that the Muhammadan community of Pani- 
pat have acquired the right by custom to 
kill cows for sacrificial purposes in their own 
homes at the Id festival needs no discuss- 
ion. Section 5 of the Punjab Laws Act 
upon which this argument is based has 
obviously no application. 

For the reasons I have given, 1 am of 
opinion that the appellants have been law- 
fully convicted of failure to comply with 
the provisions of r. 1, sub-r. (1) issued under 
Act IV of 1872, and as the learned Sessions 
Judge in setting aside the conviction has 
erred inlaw theappeal of the Local Govern- 
ment must be accepted, the order of lower 
Appellate Court set aside and the order of 
the first Court re-instated. 

As, however, theoffence is a purely techni- 
cal one, inasmuch as the error of the appel- 
lant as to the requirements ofthe Act was 
shared by the local Police authorities, a 
purely nominal fine alone should be impos- 
ed, and I would accordingly reduce the 
sentence in each case to a fine of one rupee 
with no imprisonmentin default if it be not 


. paid. ° 


I may add that had the order of acquittal 
of the lower Appellate Court not been based 
upon amisconception of the law, I would 
not under the circumstances have interfer- 
ed with that order. 


Campbell, J. (May 31, 1926).—Two 
persons, Jalal-ud-Din and Barkat of Panipat 
were prosecuted at the instance of a private 
complainant and were convicted by Mr, 
Waugh, Magistrate First Class, Karnal, of 
breach of a rule framed by the Local 
Government under s. 43 of the Punjab Laws 
Act. The finding was that on the occasion of 
the “Id-ul-Zuha” festival in July 1925, these 
two persons slaughtered a cow without 
obtaining a license from the Deputy Com- 
missioner, as required by rule I under s, 
43. The Magistrate held the offence in the 
circumstances to be A trivial one but 
inflicted fines of Rs, 51 each apparently in 
order to enable the convicts to appeal. 


They appealed to and were acquitted by 
the Additional Sessions Judge and the 
Local Government has now preferred ap- 
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peals to this Court against the acquit- 
tals, 

Section 43 of the Punjab Laws Act runs 
as follows :— 

. “The slaughter of kine and the sale of 
beef shall not take place, except...subject 
to rules to be from time to time, either 
generally or in any particular instance, pre- 
scribed by the Local Government.” 

The learned Additional Sessions Judge 
has held, firstly, that according to the 
correct rule of interpretation, the words 
“slaughter of kine” in the position where 
they appear can only refer to slaughter 
for commercial purposes. Secondly, he cited 
s. 50A (a) of the same Act which requires 
the rules made by the Local Government 
under any power conferred by the Act to be 
consistent with the laws for the time being 
in force in the Punjab, and he held that, in 
view of the terms of certain sections of the 
Punjab Municipal Act, therules framed by 
the Local Government unders. 43 of the 
Punjab Laws Act, if they relate to sacrificial 
slaughter of kine for religious purposes, 
are inconsistent with those sections of the 
Punjab Municipal Act. 

The learned Additional Sessions Judge’s 
decision appears to be based upon these 
two findings. He has also quoted and con- 
sidered two reported cases under s. 295, 
Indian Penal Code, but he appears to have 
regarded them as not furnishing any assist- 
ance towards the determination of the ques- 
tion before him, as indeed they do not. 

I may say at once that I cannot agree with 
the learned Additional Sessions Judge's 
reasoning or findings although Sir Muham- 
mad Shafi, who appears for the respondents 
before us, has sought to support them by 
an elaborate examination of the térms of 
ss, 5,43 and 50 (A) (a) ofthe Punjab Laws 
Actand of ss. 167, 188 and 197 of the Punjab 
Municipal Act. 

Section 5 of the, Punjab Laws Act lays 
down that in questions regarding any re- 
ligious usage, the rule of decision shall be, 
firstly, any custom applicable to the parties, 
and, secondly, the Muhammadan Law in 
cases where the parties are Muhammadans, 
and the argument is that since the evi- 
dence in this cage shows that for a number 
of years past it has been the custom of 
Muhammadans of Panipat to sacrifice cattle 
in private houses as a religious observance 
and since also a such religious sacrifice is 
sanctioned by Muhammadan Law, there- 
fore, any, rules restricting the slaughter of 
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kine for religious purposes promulgated 
under s. 43 are ultra vires under s. 50 (A) 
(a) because they are not consistent with the 
laws for the time being in force in. the 
Punjab. The short answer tothis conten- 
tion is that s. 5is headed “Civil Judica- 
ture” and contains only rules for the deci- 
sion of pointé arising in civil litigation. 
Thé provisions of the section could not in 
any case have any effect upon a statutory 
prohibition of a penal character, and in 
point of fact a custom declared to be void 
by competent authority and a rule of 
Muhammadan Law opposed to the pro-. 
visions of the Punjab Laws Act are ex- 
pressly excluded from the scope of the sec- 
tion. 

Section 167 of the Punjab Municipal Act 
empowers a Municipal Committee, with the 
approval of the District Magistrate, to fix 
and license places for the slaughter of 
animals for sale and provides a penalty for 
any person who slaughters for sale within 
a Municipality at any place other than the 
one fixed, Section 188 empowers a Muni- 
cipal Committee to make bye-laws upon a 
variety of matters, one of which is, under 
cl, (j), the fixing of premises in which the 
slaughter of animals of any particular kind 
not for sale, shall be permitted. There is 
a proviso to thisclause that no such bye- 
law to prohibit the exposure for sale of 
any specified articles of food or drink in 
any premises not licensed by the Committee, 
and is limited by aproviso that nothing in 
the section shall affect the operation of s. 43 
of the Punjab Laws Act, and the rules made 
thereunder. 

It has been contended by Sir Muhammad 
Shafi that the effect of these sections is 
that no rule framed under s. 43 can apply 
to Municipal towns such as Panipat, since 
the Municipal Act has given complete con- 
trol of kine slaughter to the Municipal 
Committee in the sections quoted, and any 
such rules, so faras Municipal areas are 
concerned, would be once more inconsistent 
with the laws for the time being in force 
in the Punjab. I cannotagree. The pro- 
visos tos. 188 (j) and s. 197 make it quite 
clear that a power to control the slaughter 
of kine for religious purposes in Municipal 
towns has been expressly reserved in the 
hands of the Executive Government. A 
Committee may restrict to certain premises 
the slaughter of animals, including cattle, 
for purposes other than religious, but it may 
not either permit or prohibit slaughter 


[96 1. O. 1926] 3 


of any animals for religious purposes and 
neared not by bye-laws prohibit the sale of 
eef, 

Another contention of equally little force 
is that: owing to the use of the word “and” 
instead of “or” between “the slaughter of 
kine” and “the sale of beef” in s. 43 of the 
Punjab Laws Act, the first phrase “the slau- 
ghter of kine” must be held to be controlled 
ia some manner by the succeeding words 
“gale of beef”, and that the section relates 


only to slaughter of kine forthe purposes . 


of the sale of their beef. The proviso to 
s. 197 of the Municipal Act is pointed to as 
proof that this interpretation is the correct 
one. That proviso, however, if proof of any- 
thing, is proof that,in 1911 when the Act 
was passed, the Legislature regarded the 
rules now in question as being then in force. 
It seems to me quite clear from that pro- 
viso, from the proviso to s.188 (j) of the 
Municipal Act and from the terms ots. 43 
of the Punjab Laws Act itself that the pro- 
per construction of s, 43 is not that sug- 
gested by Sir Muhammad Shafi, and that 
if either phrase is subsidiary to the other, 
it isthe phrase “the sale of beef.” Religious 
susceptibilities clash on the subject of 
the sale of beef because it is evidence of 
kine slaughter, and the powers conferred 
on the Local Government by s. 43 are 
conferred because religious susceptibili- 
ties are what they are and for no other 
reason, 

Sir Muhammad Shafi, however, rests his 
case for the affirming of theorder of acquittal 
mainly upona different point not mentioned 
at all by the learned. Additional Sessions 
Judge. The rules under s. 43 of the Punjab 
Laws Act were framed in 1890. They re- 
-ceived the sanction of the Governor-General 
in Council and were published as required 
by s. 50 A (a) in the Official Gazette by 
Notification dated 15th July, 1890. At 
that time s. 51 of the Act read as fol- 
lows :— 

“All rules which the Local .Government 
is empowered to issue under this Act, and 
all circulars issued by the Chief Court, 
shall, with the previous sanction of the 
Governor-General in Council, be repub- 
lished once at least in every year; and upon 
such republication, shall be arranged in the 
order of their subject-matter, and all such 
alterations or amendments as may have 
been...become necessary or advisable, shall 
be embodied therewith; and upon such 
yepublication all such rules and circulars 
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previously issued, shall be repealed.” (vide 
P. R. (A) 1872, page 73). ` 

By Act VIL of 1895 the section was 
amended to the following :— ; 

“All rales which the Local Government 
is empowered to issue under this Act, and 
all circulars issued by the Chief Court, 
shall be republished from time to time by 
the Local Government, with the previous 
sanction ofthe Governor-General in Council, 
and upon such republication shall be 
arranged in the order of their subject- 
matter; and all such alterations or aménd- 
ments as may have been made since the 
last preceding publication thereof, or may 
have become necessary or advisable, shall 
be embodied therewith; and upon such 
republication all such rules and circulars 
previously issued shall be repealed”. (vide 
P. R. (A) 1895, page 37. And by a later 
amendment in 1910 the words “with the 
previous sanction of the Governor-General 
in Council” were struck out. 

The rules admittedly have never been 
republished in the Gazette since their 
first publication, and Sir Muhammad Shafi 
contends that failure tu so republish them 
annually after 1890 and failure to republish 
them at allafter the 1895 amendment had 
the effect of cancelling them. 


The section is certainly an unusual one 
and I think that in the light of the section 
immediately preceding s. 50 A, the word 
‘republish’ probably refers *to publivation 
in the Official Gazette. If the rules framed 
in 1890 had been published again in 1891 
then, according to the section, what was 
published in 1890 became repealed. Weare 
asked to declare that the omission to re- 
publish in 1891 had the same effect as re- 
publication would have had, although the 
section does not say so and could easily have 
said so h&d that been the intention of 
the Legislature. 


On the plain words of the section, I 
cannot hold that there is any implication 
of repeal by omission to republish. The 
section refers not only to statutery rules 
but to Circular Orders issued by the Chief” 
Court. At the time when it was passed 
the Act with the rules framed under it con- 
stituted a more or less complete Code of 
Law for the Punjab, apd the purport of 
section 51, as I read it, was to ensure 
that subsequent alterations of rules or 
circular orders should not be overlooked 
hy the public officers whose duty it wag 
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to apply them. The section is directory 
only and not imperative, and failure to 
observe its directions in respect of the 
present rules, which have never been 
altered or amended does not affect valid- 
ity and they are still in force. 

The learned Government Advocate has 
conceded that the offence committed by 
the respondents is a purely technical one 
and it is only necessary to refer to the 
Magistrate's judgment to see that this is 
so.. In other circumstances this Court 
might have regarded that fact asa ground 
for refusing to interfere with the acquittals, 
but in the present instance it is necessary 
to emphasize the error of law into which 
the learned Sessions Judge has fallen by 
reversing his judgment. I agree that the 
appeals should be accepted, the convictions 
restored, and that.the respondents ‘shall 
pay the nominal fine of Re. 1 each only. 

R. L, ; Appeal accepted, 

i Fine reduced. 


MADRAS HIGH COURT. 
CRIMINAL Reviston Cass No. 549 or 1925. 
(CrrminaL REVISION PETITION No, 463 

or 1925). ; 
March 9, 1926. 
Present:—ŅŲr. Justice Devadoss and 
Mr. Justice Waller. 

In re MUDURUPAYALAGADU alias 

SUBBIGADU AND OTHERS— ACCUSED Nos. 2 
; To J0—PETITIONERS. 

Penal Code (Act XLV of 1860), ss. 148, 149—Unlaw- 
ful assembly-—Deadly weapon carried by niember of 
assembly—Liability of other members of assembly. , 

Where an assembly is an unlawful assembly, s. 149 
of the Penal Code makes every one of the members af 
the assembly guilty of any offence which ss committed 
in prosecution of the common object of the assembly, 
lf a deadly weapon is carried by a member of such 
assembly without the knowledge of the other mem- 
bers of the assembly for his private ends, the other 
members of the assembly would not be guilty of an 
offence under s. 148 of the Code. But where that fact 
is not made out and it is shown that one or more of 
the members of the assembly carried a deadly weapon, 

“it cannot be said that the weapon was not carried in 
prosecution of the common object of the assembly and 
all the members of the assembly are in such a case 
guilty ofan offence under s. 148. [p. 159, col. 2.] 


e 
Petition, under 3.435 and 439 ofthe Cr. P. 
C., 1898, praying the High Court to revise 
the judgment of the Court. of the Sessions, 
CGuddapah Division, in Criminal Appeal 
No. 21 of 1925, preferred against the judg- 
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ment of the Court of the Sub-Divisional 
First Class Magistrate, Jammalamadugu 
in C. C. No. 87 of 1924. 
Mr. V: L. Ethiraj, for the Accused. 
The Public Prosecutor for the Crown. 
ORDER. 

Devadoss, J.—The question of law 
raised in this case is whether a person who 
is a member of an unlawful assembly is 
guilty undef s. 148 of the Indian Penal 


‘Cede when he himself is not armed with a 


deadly weapon but some other member of. 
the assembly isso armed; in other words 
whether a person who isa member of an 
unlawful assembly can be punished under 
s. 148 read withs. 149. The contention of 
Mr. Ethiraj is that s. 148 does not create a 
separate or new offence; it provides .only 
for a heavier punishment in the case of 
rioters armed with deadly weapons or with 
anything which used as a weapon of offence 
is likely to cause death. He relies strongly 
upon Sabir v, Queen-Empress (1). Though 
the headnote of the case is in favour of Mr. 
Ethiraj’s contention, yet the- observations ` 
of the learned Judges do not go the length 
of the headnote. What the learned Judges 
observe is:— 

“It is only the actual persons who are so 
armed who can be charged under that sec- 
tion (meaning 148). The only way in which 
one person can be made liable for the acts 
of another is under s. 149, There being no 
case under s. 148, we think that the convic- 
tion is wrong under the latter section and 
must be set aside”. In re Choitano Ranto 
(2), simply follows Sabir v. Queen-Himpress 
(1). “Offence” is defined in s. 40 Indian 
Penal Code as “denoting anything made 
punishable by this Code”, and in certain . 


‘cases punishable under any special or local 


law. Section 148 does not merely provide 
for a heavier punishment in certain cases 
but actually deals with an aggravated form 
of rioting. Force is not an essential ingre- 
dient of the offence of being a member of 
an unlawful’ assembly. If any member of 
an unlawful assembly uses force in prosecu- 
tion of the common object, then it becomes 
rioting under s. 146, which runs as follows: — 
“Whenever, force or violence is used by an 
unlawful assembly, or by any member there- 
of, in prosecution of the common object of 
such assembly, every member of such as- 
sembly is guilty of the offence of rioting”. 

A person guilty of rioting if armed with 

(1) 22 C. 276; 11 Ind. Dee. (x. s.) 185. 

(2) 29 Ind. Cas. 78;16 Cr. L. J. 446. 
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a deadly weapon commits an offence under 
s. 148. A.good deal of argument has been 
advanced by Mr. Ethiraj on the wording of 
s. 148. His contention is that, if ib is an 
offence, the wording would have been “who- 
ever is guilty of the offence of being armed 
with deadly weapon shall be punished with 
imprisonment etc.” Itis unnecessary that 
the words “is guilty of the offence” should 
be found in every section which’ defines an 
offence. Assault becomes hurt and if 
punishable undér s. 323 if bodily pain is 
caused, If the hurt is grievous it is punish- 
able under s. 325 and if the grievous hurt 
is caused by a dangerous weapon, it is 
punishable under s. 326. Similarly s. 148 
provides for the punishment ofa more se- 
rious offence than mere rioting. Mr. 
Ethiraj does not contend that if the weapon 
is used in prosecution of the common object 
ofthe assembly all of them would not be 
guilty by reason of s. 149, but says thatif 
itis carried without being used, then only 
the person or persons carrying the deadly 
weapon are guilty under s. 148 and not 
others. .An unlawful assembly is defined as 
an assembly of five or more persons whose 
common object is, by means of criminal 
force or show of criminal force, to obtain 
possession of any property or to compel 
any person to do what he is not legally 
bound to do ete. In order to show criminal 
force it is necessary to carry arms and if 
a deadly weapon is carried, though the 
‘weapon is not used, that weapon is carried 
in furtherance of the common object, and 
it cannot, therefore, be said that the person 
who carries the weapon carries it only on 
his own account. Where an act is com- 
ee by a person which is not an essen- 
tia 
intended to be committed by a body of 
persons, no doubt the other persons, com- 
posing the body would not be liable for 
the act of a single individual; he does it 
on his own acgount. But, where the carry- 
ing ofa deadly’ weapon cannot but be in 
prosecution of the common object, it cannot 
be said that the other persons composing 
the unlawful assembly cannot be punished 
under s. 148 read with s. 149. . 

Reliance was placed upon In re Aruna- 
chala Tevan (3). In that case Ayling, J. 
held thats. 394 and not s. 897 will apply 
to the case of a robber who doesenot himself 
cause grievous hurt or use any deadly 


(3) 13 Ind. Cas, 282; 22 M. L, J. 186; 11M. L. T.20; 
(1912) M. W, N. 35; 13 Cr, L. J. 42, 
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weapon. It is not an essential ingredient 
of dacoity that grievous hurt should be 
caused, nor is it an ingredient of the offence 
of dacvity that a deadly weapon should 
be used. Any person who causes grievous 
hurt or uses a deadly weapon is, therefore, 
punishable under s. 397 ors. 398. But if 
in order to the committing of dacoity, a 
deadly weapon was-necessary or grievous 
hurt was caused, all the dacoits would be 
equally guilty under s. 397 or s. 398. Itis 
not necessary to discuss therefore the de- 
cisions in Emperor v. Ali Mirza (4), Dulli 
v. Emperor (5) and Emperor v. Nageshwar 
(6). Unders. 34 of the Indian Penal Code 
when a criminal act is done by several 
persons in furtherance of the common in- 
tention of all, each of such persons is liable 
for that act in the same manner as if it 
were done by him alone. The Privy 
Council has applied this section in the well 
known Post Office Murder case [Barendra 
Kumar Ghose v. Emperor (7).]| Where an 
assembly is an unlawful assembly, s. 149 
makes every one of the members of the 
assembly guilty of any offence which is 
committed in prosecution of the common 
object-of the assembly. If a deadly weap- 
on is carried without the knowledge of 
the other members of the assembly for 
the private ends of a particular indivi- 
dual, no doubt the other persons would 
not be guilty under s. 148. But where 
that fact is not made oat, but it is 
shown that one or more of the members 
of the assembly carried a deadly weapon, 
it cannot be said that the weapon was not 
carried in prosecution of the common object 
and, therefore, all the members of the as- 
sembly are guilty under s. 148, 

The next contention is that the common 
object has not been made out. The com- 
mon object has been clearly made out in 
the evidence and we do not think that the 
petitioners have in any way been prejudic- 
ed by the common object not being ex- 
plicitly stated. Mr. Ethiraj pleads for a 
lenient sentence. The petitioners have al- 


(4) 81 Ind. Cas. 800; 51 C. 265; A. I. R.1924 Cal. 
25 Or. L. J. 1024. 

(5) 85 Ind. Cas. 714; 47 A. 59; L.R.6 A. 10 Cr; 23 
Cr. L. J. 570; A. I. R. 1925 All. 305. 

(6) 28 AMOL A. W. N. (1906) 61; 3 Or, L. J. 322. 

(7) 85 Ind. Cas. 47; 29 ©. W° N. 188; A. L R.1925 
P. C. 1; (1925) M. W. N. 28; L. R. 6 A. (P. C.) l; 96 P, 
L. R. 50; 27 Bom. L. R. 148; 6 P. L. T. 169; 23 ALL. J. 
314; 41 0. L, J. 240; 48 M. L. J. 543; 1 O. W, N. 935; 3 
es R. 1 Cr; 52 0. 197; 26 Cr, L. J. 431; 52 L A. 40 
(P. 0) 
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ready undergone two months rigorous 
imprisonment and taking all the circum- 
stances into consideration we think that 
the period of imprisonment undergone by 
the petitioners would be sufficient punish- 
ment in the case, 

We, therefore, reduce the sentence to 
the period already undergone by the peti- 
tioners, 3 

Waller, J.—I agree. The ruling relied 
on Sabir v. Queen-Empress (1) lays down no 
more than that only the person actually, 
armed can be charged under s. 148 Indian 
Penal Code. . What, however, the Judges 

_ appear to have overlooked was that the man 
they acquitted had, as a matter of fact, 
been charged under s. 148 read with s. 149, 
Indian Penal Code, Had they not done so, 
they would presumably not have acquitted 
him. 

vV. N, V. 

Z. K. 


Petition dismissed, 
but sentence reduced. 


CALCUTTA HIGH COURT.. 
CRIMINAL APPEAL No. 742 oF 1925. 
March 1, 1926. 
Present:—Justice Sir Charu Chundur 
Ghose, Ky, and Mr. Justice Duval. 
RADHANATH MANDAL—Accussp— 
APPELLANT 

Versus - 
EMPEROR— RESPONDENT. 
Criminal Procedure Code (Act V of 1898), s. 465, 
criminal trial—Insanity of accused, determination of 
—Procedure. 


The moment a question arises as to the insanity of ` 


an accused person in a Sessions trial, the Judge 
ought to put to the Jury asa preliminaw issue to be 
tried by them as to whether or not the Jury are 
satisfied that the accused is a person of unsound 
mind and can stand his trial and is in a position to 
understand the proceedings which are going on in 
Court. Evidence must be led on this point and the 
Jury must arrive at their conclusion upon the basis 
of such evidence. 

Babu Suresh Chandra Talukdar, for the 
“Appellant. 

Mr. Khundkar, for the Respondent. 

JUDGMENT.—The appellant in res- 
pect of whom the appeal was admitted is 
named Radhtnathe Mandal. It appears 
that after the trial had commenced this 
particular accused Radhanath showed signs 
of insanity. The learned Judge’s attention 
being drawn to the fact, because of what 
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was obseryed by him in Court and because 
of the fact that the surety of Radhanath 
and his Pleader had given him up on the 
evening of the second day of trial, he 
asked the Jury to observe closely Radha- 
nath in Court and to form their own con- 
clusions as to whether Radhanath was a 
person of unsound mind or not» The trial 
proceeded andinthe end the Jury gave 
their opinion that they did not consider 
that Radhanath was a person of unsound 
mind, . ` 

It appears to us, however, that according 
to the provisions of s. 465, Or. P. C., the 
learned Judge ought to have put to the 
Jury as a preliminary issue to be tried by 
them as to whether or not the Jury were 
satisfied that Radhanath was a person of 
uusound mind. This ought to have been 
done the moment the question of the in- 
sanity of Radhanath was raised, On that 
point evidence should have been given 
or required as to whether Radhanath was 
a person who could stand his trial and was 
in a position to understand the proceedings 
which were going on in Court. No evi- 
dence whatever was led on that point, and 
although we are not unmindful of the 
fact that the learned Judge did put to the 
Jury the question of the insanity of this 
particular accused, it was not put in the 
way and form required by s. 465, Cr. P. 
C. We feel, therefore, that we have no 
other alternative but to set aside the con- 
viction of and the sentence passed on the: 
accused Radhanath Mondal and to direct. 
that the matter should go back to the 
learned Judge to try the issue referred to 
above before afresh Jury. In the event of 
the Jury being of opinion that Radhanath 
is a person of unsound mind, further pro- 
ceedings in the case against Radhanath 
should be postponed and the Jury dis- 
charged in terms ofs. 465, Cr. P.O. If, 
however, on the other hand the Jury are of 
opinion that Radhanath js a person of 
sound mind and is perfectly able to un- 
derstand the proceedings against him, then 
the trial should go on. : Si 

Z. K, Appeal allowed, 
Case remanded, 
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.- PATNA HIGH COURT. . 
APPEALS FROM APPELLATE DEOREES No, 1109 
oF 1923 anp 130 oF 1924. 
i, May 11, 1926. : 
` Present:—Sir Dawson Miller, Kr., 
„Chief Justice, and Mr. Justice Foster, 
RO In No. 1109 oF 1929, 
PHEKU PANRE—DEFENDANI—ÅPPELLANT 
versus R 
. GENA LAL PANRE AND OTHERS— 
PLAINTIFFS AND JAI LAL PANRE anp ° 
_ OTHERS— DEFENDANTS—RESPONDENTS. 
; In No. 130 or 1924. 
GENA LAL PANRE AND OTHERS— 
` PLAINTIFFS— APPELLANTS 
~, versus 
HARI KISHUN PANRE— DEFENDANT 
No. lanp PHEKU PANRE AND OTHERS 


: —DEFENDANTS— RESPONDENTS, 
Hindu Law—Mithila School—Stridhan—Mainten- 
ance, grant of tmmoveable property by karta to woman. 
A grant to a woman of immovable property made by 
the karta of a joint family does not constitute her 
stridhan. [p. 163, col. 1. 


` Appeal from a decision of the District 


Judge, Darbhanga, dated the 22nd Septem- 
ber 1923, modifying that of the Munsif, 
Madhubani, dated the 14th July 1923. ` 

Messrs. L. K. Jha and Murari Prasad, for 
Appellants in S.A. No. 1109 of 1923 and 
B. A. No. 130 of 1924, respectively. h 

Messrs. K. P. Jayaswal, Murari Prasad, L. 
K.: Jha and S.N. Roy, for Respondents 
in 8. A. No. 1109 of 1923 and 5. A. No. 130 
of 1924, respectively. 


i f JUDGMENT. 

Foster, J.—It is necessary -for the 
purpose of understanding this case to set 
out in abridged form the genealogy of the 
family with which we are concerned. f 


DHUSAR PANRE 
l i \ 
_ Nandan, Soman 5 Hia, 
(his- grandson is | (his grandson was 
Pheku Panre). Bhairab Dutt. Bhekhan Panre 
i ` © who died after 
1925 and before 1926), 


Aghori Dutt, 
(died in 1852 leaving 
his mother Jagawati 
and widow Bachawati 
who survived Jagawati 
and died in 1920.) 


Narayan Dutt, 
‘(his widow 
Philabati died in 1915.) ° 


Gobinda Dutta, 
(his widow Sheonandan 
Kuari predeceased 
Phulabati.) f 
Narayan Dutt and Aghori 
brothers. 
The line of Soman Panre, it will be notic- 


11 


s 
were step- 
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ed, is extinct. The plaintiff is the agnate 
` grand-son of -Bhekhan Panre. The de- 


fendants are the descendants of Nandan 
. Panre, led by Pheku Panre. 


The subject- 
matter of Suit No. 647 consists in cer- 
tain lands alleged to have been held by 
Jagawati and Bachawati Kuari jointly by 
way of maintenance under a grant made 
on the 17th September 1853 by the surviv- 
ing brother, Narayan Dutt. In the other 
suit (No. 652) the same plaintiffs, grand- 
sons of Bhekhan Panre, sue one Hari Kishun 
Panre for recovery of possession of 8 cottahs 
alleged to bea part of the ancestral estate 
of Gobinda Dutt. Hari Kishun appears 
to be astranger to the family; he admits 
that he acquired the property from Bacha- 
wati, but denied that it was part of a 
maintenance grant. 

I wish to deal with the two suits sepa- 
rately. Suit No. 647 which was Appeal 
No. 210 in the lower Appellate Court and is 
Appeal No. 1109 of 1923 in this Court is the 
case which will require longer discussion. 
So I take it first. The plaintiffs allege that 
on the death of Aghori Panre a dispute 
aross between Aghori’s surviving step 
brother Narayan Dutt and Aghori’s mother 
and widow, Jagawati and Bachawati; the 
former claiming that the family was joint, 
and the latter that it was separate. This 
dispute was settled by the ekrarnama or 
grant dated the 17th September, 1853, with 
the construction of which thi& case is main- 
ly concerned. The plaintiffs claimed 
through their ancestor Bhekhan Panre, 
alleging that on the death of Gobinda 
Dutt his widow succeeded and after her 
death his mother Phulabati succeeded; 
and, when she died in 1915, the nearest 
male agnates Pheku and Bhekhan inherit- 
eå the whole estate of Gobinda Dutt as 
reversionary heirs: and it is claimed that 
the reversion included the properties which 
at that time Bachawati was holding in 
lieu of maintenance under the ekrarnama 
of 1853. On the other hand, the defend- 
ant Pheku Panre who is in possession of 
the disputed property, claims through 
Bachawati Kuari, as heir of her stridhan; 
and alternatively as reversionary heir, 
succeeding on the death of Bachawati. 
When h® claims through Bachawati ss 
her heir he alleges that thé ekrarnama 
conferred upon Bachawati Kuarian absolute 
estate as stridhan; when he claims as 
preferential heir of Narayan Dutt or 
Gobinda Dutt, he contends that the ekrar. 
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nama had the effect of putting Bachawati 
Kuari into the position of a Hindu widow 
in a separate estate, and thus the rever- 
sion would be delayed till the death of 
Bachawati Kuari in 1920 at which time 
admittedly Pheku Panre would be two 
degrees nearer to the last male holder (or 
to the grantor Narayan Dutt) than the de- 
fendants who are grandsons of Bhekhan 
Panre. In a word, the plaintiffs claim to 
have inherited the property in 1915 and 
the defendants claim to have inherited it 
in 1920. If the defendant is correct in his 
contentions, he gets the whole of the dis- 
puted property; if his claim is wrong he 
gets a moiety. 

The suit was decreed and the appeal 
dismissed. The defendants Pheku and 
others are appealing. The whole question 
is what estate came to Bachawati under 
the ekrarnama of 1853, The plaintiffs 
declare it to have been a maintenance 
grant made by the karta of the joint family 
to the mother and widow who survived his 
step-brother, The defendant, as I have 
said, claims that the grant conferred either 
an absolute or a widow's estate. 

It has been held in the lower Appellate 
Court that Aghori and Narayan Dutt were 
“all along” joint in mess and property. It 
has also been held that notonly the lands 
covered by the ekrarnama which are in 


Sch. I of the, plaint but also the small’ 


parcel of land described in Sch. II were 
granted to Bachawati Kuari for her main- 
tenance. These findings were also arrived 
at in the trial, Unfortunately, the ekrar- 
nama of 1853 is somewhat torn and worn 
away in important places; the learned 
District Judge thinks that possibly the 
land of Sch. II was included in the ekrar- 
“mama, but in any case it wente with the 
other lands as part of the grant made by 
Narayan Dutt. 

The first argument taken on behalf of 
the appellant is that there is a distinction 
in the ekrarnama between the properties 
in dispute andthe emoluments, consisting 
emostly of grain and money appropriated 
to the grantees as annual maintenance. 
This argument has necessitated a reference 
to the deed itself. The punctuatign in the 
translation ig of gourse the work of the 
translator. Now, the purport of the docu- 
ment, on reference to the original or to 
any correct translation, will be found to 
þe as follows:-~The declarant Narayan 
Dutt Panre states that his brother Aghori 


i” 
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Panre was'joint in mess and died a natural 
death and the declarant isin the posses- 
sion of his interest: it is, therefore, neces- 
sary that maintenance of Musammat Jaga- 
wati and Bachawati should be provided. 
The Musammats had entered an objection 
in the mutation department, and the dis- 
pute was settled amicably. So the decla- 
rant promises annually to give the Musam- 
mgis Rs. 750in cash and 790 maunds of 
grain and also certain parcels of land as 
well as furniture, cash and grain in exist- 
ence in a village Barni, and one-half of 
a house with a granary in the same village, 
as well as three families of servants, 86 
head of cattle and two carts. The whole 
of this grant is obviously governed by 
the reiterated word “maintenance”. Then 
the document proceeds: . “It is desirable 
that the said Musammats should hold 
possession of the moveable and immoveable 
properties and continue to realise the cash 
and kinds given by me for their mainten- 
ance from me and after my death from my 
heirs. IfI, the executant or my heirs raise 
any objection to the payment thereof, they 
shall realise the same by instituting a suit 
in Court or by resorting to such steps as 
they think possible. Beyond getting the 
maintenance and holding possession of 
the moveable and immoveable properties re- 
ferred to above, the said Musammats shall 
have no right of alienation in respect 
thereof. The said Musammais shall have 
no claim to or connection with the properties 
left by Aghori Panre. During the life 
time of the said Musammats I, the executant, 
shall not directly or indirectly transfer 
the properties left by Aghori Panre, by 
sale, conditional sale, usufructuary mortgage 
etc., to any -one.- If I do so, the same shall 
be deemed null and’ void. If one of the 
Musammatis dies, even then the cash and 
kind and the moveable and the immoveable 
properties fixed for their maintenance 
which are in their possess@on shall con- 
tinue to be in the possession of the sur- 
yivor”, 

As I construe this grant,-it is a mainten- ` 
ance grant ofa type common enough in 
joint Hindu families. The learned Munsif 
and the District Judge both took the same 
view and they pointed out that there were 
on the record other documents which 
showed thaf the ladies had always regard- 
ed the properties as their maintenance 
grant, and the learned Munsif points out 
that Pheku Panre joined the Musammats 
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in this position, in certain suits for arrears 
of maintenance. I hold, therefore, that the 
properties in Schs. land II of the plaint 
are proved by oral and documentary evi- 
dence to have constituted a maintenance 
grant to widows in a joint family. 

The appellant has, however, attempted to 
establish an argument on bare principles 
of law that the grant must be taken to be 
either an absolute grant or a grant of ai? 
outstanding widow's estate delaying the 
reversion to the nearest agnate. As to the 
question whether the grant constituted an 
absolute estate, wemay refer again to the 
ekrarnama where it imposes a restraint 
upon alienation and where it refers to the 
Musammats as personally entitled to main- 
tenance. The learned Vakil for the appel- 
lant has referred to Tagore's translation 
of the Vivad Chintamani at page 263, as 
supporting his contention that in this 


family, whieh is governed by the Mithila- 


system of Hindu Law, a maintenance grant 
must become part of the donee’s stridhan, 
In the first place, if the grant constituted 
stridhan of the two Musammats one would 
expect that, the inheritance to the property 
of the two ladies being possibly in differ- 
ent channels, there would not have been 
provision for succession by survivorship. 
In the second place, looking at the Vivad 
Chintamani and the translation, put before 
us (Tagore, page 263, Setlur, page 257) and 
the Vivad Ratnakar, Chap. VILI, I see much 
that indicates that a childless widow of 
a separte husband will in Mithila obtain 
an absolute right in the moveables left by 
her husband: and in fact we know that 
lhat is the Mithila Law, Birajun Koer v. 
Luchmi Narain Mahata (1). But it is 
squally certain that this anomaly does not 
sxtend to immoveable property. As to 
noney and grain delivered for maintenance 
of co-parceners, of course they are prima 
facie absolute gifts. But the texts are 
yuoted to support the proposition that a 
zrant to a woman ofimmoveable proper- 
Jes made by the karta of the joint family 
sonstitutes stridhan, The text quoted is 
the familiar dictum of Devala, which is 
sranslated “Maintenance, ornaments, sulka 
and grains are siridhan, that she may enjoy 
as she pleases’. The question is how this 
text has been interpreted in the Mithila 
School. The text itself, which I may observe, 
appears at first sight to be applicable only 

(1) 10 O. 392; 8 Ind, Jur. 503; 5 Shome L. R. 160; 5 
ind. Dee. (N. 8.) 262, 
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to moveables, cannot be detached from the 
commentaries and taken as the basis of a 
judgment. We know how this text is inter- 
preted in the Mitakshara, and unless some 
special authority bearing upon the Mithila 
Law is shown to justify a departure from 
the Mitakshara, the applicant’s mere quota- 
tion of the text cannot aid his argument. 
No such exceptional interpretation has been 
put before us. But in any case the last 
and tinal authority in the matter is the 
document itself. In my opinion its terms 
indicate quite clearly a mere life estate. 

As to the contention that the ekrarnama 
created a widow's estate in Bachawati 
which had the effect of delaying the inherit- 
ance, it appears tome to be utterly incon- 
sistent with the law and the known facts. 
We are asked to conceive a widow’s estate 
as arisiug otherwise than by succession to 
a previous male holder and arising in 
a family which has been found to be joint. 
It is difficult to imagine who in such a 
case asthat would be held to be the last 
male holder when the reversion re-opened. 
The answer given by the learned Vakil 
for the appellant to these objections is that 
any arrangement is possible in a family 
settlement, and that the case of Sreemutty 
Rabuty Dossee v. Sibchunder Mullick (2), is 
an exemplification of this, supporting in 
its details the appellant’s construction of 
the facts of this present cał. But the 
alleged similarities in the two cases do 
not extend to the cardinal facts. There 
the claim of Zoahra was made as widow, 
heiress and sole representative of Dwarka- 
nath to her husband’s share and the deed 
only professed to pay to her in that eapacity 
the amount which was agreed upon by the 
parties to stand as the value of that share. 
In the present case we do not know clearly 
what the ladies claimed in 1853. Certainly 


-what was granted to them was mainten- 


ance, as the deed shows. From a legal 
point of view the estate created by the 
maintenance grant of this case would 
appear to be one that left a residuary 
estate still untransferred in the grantors, 
just as happens in the case of grants of 
leases and usufructuary mortgages. The 
reversion MW such circumstances would be 
not the reversion as ike ttrm is used in 
Hindu Law, but the reversion of English 
Law such as is vested ina lessor for a 
term. So the ownership of the properties 


(2) 6M: L A. l; 1 Sar, P. ©. J. 481 19 E. R. 1 
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of Schs. Land Il of the plaint remained 
vested in Narayan Dutt and his heirs. The 
most apposite authority that I have been 
able to find is Kachwain v. Sarup Chand 
(3). Relying on that authority, on the terms 
of the ekrarnama and on general principles 
of Hindu Law, I hold that the interest of 
Musammat Bachawati Kuar was a life 
estate by way of maintenance and ihat the 
property before and after the ekrarnama 
was vestedin Narayan Dutt, the ekrarnama 
having only the effect of a grant of the 
usufruct for the term of the joint lives 
of the two widows. I hold also that the 
lands of Sch. II of the plaint formed 
part of this grant. In this connection I 
may point out that, so far as the plead- 
ings go, no distinction is made as to 
Bachawati's title in the properties of these 
two Schedules either in the plaint or in the 
written statement. 

The plaintifis’ appeal from the decision 
in Suit No, 652 is concluded by findings 
offact. It has been found that the plaintiffs 
have failed to prove that Bachawati Kuari 
got the land from her husband or by 
virtue of the ekrarnama. That. being the 


. - case, the plaintiffs are admittedly not the 


heirs of Bachawati Kuari and cannot 
succeed to her property. The result is that 
they have not made outa cause of action. 
I would dismiss both the appeals, with 
costs to the plaintiffs-respondents in Suit 
No. 647 (Appeal No. 1109 of 1923), and 
costs in Suit No. 652 (Appeal No, 130 of 
1924) to the respondent Hari Kishun Panre, 
Miller, C. d.—i agree. 


R. L. Appeals dismissed. 
x 10 A. 462; A. W. N. (1888) 200; 6 Ind. Dec. (N. 8.) 





MADRAS HIGH COURT. 
ORIGINAL BIBE APPEAL No, 94 or 1923. 
October 15, 1925, 
Present:—Mr. Justice Phillips and Mr. 
Justice Ramesam. 

Maesses. WALKER & Oo0o.—DEFENDANTS 
. —ÅPPELLANTS 
Versus 
Messrs. G. ABDUL AZIZ SAIB & Co. 
— PLAINTIFFS—RESPONDENTS, 

Debtor and creditor—Trust deed by debtor for benefit 
of creditors—Non-assenting creditor, acquiescence of 
—Relief again8t trust8e and debtor, right to. 

Where a debtor executes for the benefit of his 
creditors in general a deed of trust, a non-assenting 
creditor cannot be held to have acquiesced in it by 
the mere fact that jin asuit against his debtor, he 
claims a relief aleo against the trustee. |p. 166, col. 1.] 
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Where in sucha case the plaintiff sues to recover 
the price of goods entrusted to the debtor butis unable 
to follow his goods or their proceeds into the hands 
of the trustee on account of the funds not being 
identifiable, and is unwilling to accept from the 
trustee a pro rata payment under the trust deed, 


the suit must be dismissed against the trustee but | 


Bod be decreed as against the debtor himself. 
ibid. 

Forbes v. Limond, (1854) 4 De G. M. & G. 298at p. 
315; 18 Jur. 33; 2 W. R. 262; 43 E.R. 522, In re 
Brindley, Experte Brindley, (1906) 1 K. B. 377; 75 L. 
JeK. B. 211; 9t L. T. 116; 54 W. R. 301; 13 Manson 1; 
22 T. L. R. 155 and Harland v. Binks, (1850) 15 Q. B. 


713; 20L J. Q.B. 126; 14 Jur. 979; 117 E. R. 629; 81 - 


R. R. 770, referred to. 
Appeal from the judgment of Mr. Justice 


Coutts-Trotter, dated the 30th August, 1923 . 


passed in the exercise of the Ordinary 
Original Civil Jurisdiction of the High 
Court, in ©. S8, No. 714 of 1922. 

i Messrs. King & Patridge, for the Appel- 
ant. ; 


Mr, V. C. Gopalaratnam, for the Respond- 


ent. 

JUDGMENT.—This is an appeal from 
the original side. 
recover the value of certain goods consigned 
by the plaintiffs with the first defendant 
firm of Messrs, Walker & Co., as a free 
consignment, 
August, 1922 and the written statement of 
Walker & Co., was filed on 2nd October, 
1922. By that time Walker & Co. had exe- 
cuted a trust deed in favour of the credi- 
tors with the firm of Messrs, Fraser and 
Ross as trustees. In the list of creditors 
at the end of the deed, the plaintiffs’ name 
does not occur. 
written statement of Walker & Co. was 


signed by Mr. Fraser under cl. II ‘of the. 


deed authorising him to defend suits against 


The suit was brought to, 


The suit was filed on 24th. 


We are informed that the , 


Walker & Co. In December 1922 the plaint- , 


iffs having heard of the assignment, applied 


by Judge’s summons to make Fraser and - 


Ross parties to the suit and their firm was 
impleaded as the second defendant, 


The plaintiffs’ contention that the 2nd , 


defendant was liable on the ground that as 


the consigned goods were Weld by Walker, 


& Co. as trustees for the plaintiffs, the 


plaintiffs can follow the goods or their pro-, 
ceeds into the hands of the assignees, was. 
disallowed by the learned Chief Justice on, 
the ground that the trust fund was not. 


identifiable. 


Herelied on In re Hallett &. 


Co., Hx parte Blane (1), He also held that, 


the plaintifs did not give up their right . 
Ist defendant, by. 


of action against the 


1) (1894) 2 Q. B. 237; 63 L. J. Q. B. 573; 9 R. 278; 


( 
70 L. T. 3&1; 42 W. R. 305; 1 Manson 25. 
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impleading the 2nd defendant. The Ist 
defendant appeals and the contention before 
the learned Judge has been repeated be- 
fore us, . 

The principle has been stated thus by 
Lord Cranworth in Forbes v, Limond (2): 
“But this, I think is perfectly certain, that 
no person can be considered to have im- 
pliedly acceded to a deed of this sort within 
thetrue meaning of that expression, who ha& 
‘not put himself in precisely the same situa- 
tion with regard to the debtors as if he 
had executed it; the principle of the rule 
being that if you put yourself in the .situa- 
tion of having the benefit of a deed you 
must bear its obligations, although you have 
not literally executed the deed.” In the 
case of In re Brindley, Ex parte Brindley 
(3) it was held that the creditor could not 
file the bankruptcy petition as he assented 
to the deed of assignment, Vaughan Wil- 
liams, L. J., relied on two acts of the cre- 
diter (1) he accepted payment for timber 
‘supplied to the trustee; (2) he attempted to 
obtain a sum of money which he could 
obtain effectively only under the deed, t.e., 
under the last clause of the deed which 
provided that, in the discretion of the trus- 
tee, or, if a majority of the Committee of 
Inspectors direct, it shall be lawful for the 
trustee to pay in full or otherwise than by 
dividends under these presents, any credi- 
tor or creditors who shall decline to execute 
orassent tothesepresents. Stirling, L. J., ex- 
pressly mentioned the first reason and not 
the second. But, towards the ending of his 
judgment he stated “For these reasons, and 
the other reasons stated by the Lord Justice, 
I think this appeal ought to be allowed.” 
Cozens-Hardy, L. J., said, “I am of the same 
opinion, and for the same reasons.” He 
then pointed out that the last clause of the 
deed was a most improper clause as it offers 
a bribe to non-assenting creditors. I doubt 
if a mere attempt to obtain a payment 
larger than the dividend under such a 
clause, not agreed to by the trustees, and 
not coupled with any other conduct on the 
part of the creditor (as is the case just 
cited) will amount to an acquiescence in 
the deed of assignment and if it does not, 
there is nothing in the present case to show 
that the plaintiffs have “put himself in the 
situation of having the benefit” of the deed to 


(2) (1854) 4 De G. M. & G. 298 at p. 315; 18 Jur. 33; 
W.R, 262; 43 E. R. 522. 

(3) 1906) 1 Q. B. 377: 75 L. J. K.B. 211; 94 L.T, 
6; 54 W. R. 301; 13 Manson 1; 22 T. L. R. 155. 
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use Lord Cranworth’s language—But, I will 
assume that a mere attempt to obtain pay- 
ment from a trustee under a clause of the 
kind may amount to an acquiescence. In 
the present case, there is such a clause 
(cl. 8). 

But, what are the facts of the case before 
us? The plaintiffs never agreed to accept 
a payment pro rata. It is stated by the 
learned Counsel for theappellantthat Messrs. 
Fraser and Ross were and are willing to 
pay the plaintiffs pro rata. The plaintiffs 
would not have it but insisted on a decree 
for the full amount claimed and because of 
this, the suit was dismissed in toto against 
the 2nd defendant. Nor did the plaintiffs 
make any reference to cl. 8 of the deed 
either in the affidavit or in the plaint. In 
para. 4 of the affidavit, in stating the con- 
tents of the deed, they referred to the power 
of the trustee to pay either pro rata or the 
whole amount if the creditor is a secured 
creditor as if there are trust monies due; 
but there is no reference to the power of 
the trustee to pay a larger amount to a non- 
assenting creditor in his discretion. In 
para. 5 they wind up by saying “leave . 
should be granted to the plaintiff to make 
the necessary amendments to the plaint al- 
leging cause of action against the trustees 
also, as it is necessary that any adjudication 
that may be made should bind Messrs. 
Fraser and Ross not merely*as Agents of 
Messrs, Walker and Co. but also as trus- 
tees.” Leave was granted and paras, 10 (a) 
and 10 (b) added to the plaint. Paragraph 
10 (a) stated the summary of the contents of 
the deed of assignment. In para. 10 (b) the 


‘plaintiffs say: “the monies realized by the ' 


lst defendant are plaintiffs’ monies in the 
hahds of the Ist defendant firm or in other 
words, trust monies payable to plaintifis 
specifically. The plaintiffs, therefore, sub- 
mit that they are entitled to be paid even 
by the 2nd defendant’s firm preferen- 
tially and in full." They did not refer to 
cl. 8 of the deed but alleged asthe ground 
for 2nd defendant's liability that the pro- 
ceeds of the goods were trust monies. This 
is the only ground given for 2nd defend- 
ant's liability. The use of .the word “pre- 
ferentially” in para. 10 (b) without referring 
to cl. 8 of the deed cannot amofint to more 
than is implied by the use of the words “in 
full” following itand this is all what the 
learned Chief Justice must have meant in 
the last sentence of the paragraph in his 
judgment dealing with this question. 
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Not only was ist defendant not given up 
but it is also expressly stated that the 
2nd defendant's liability was to be in ad- 
dition to the Ist defendant’s by the use 
of the word “even” in para. 10 (b) of the 
plaint and alsoin the affidavit. 

If the trust fund was identifiable or the 
goods could be traced to the trustee's hands, 
both the defendants would be fully liable 
and it is not a case where only one or the 
other can be liable. The claim para 10(b) 
is thus one founded on a legal basis and 
not on the term of the trust deed. <As the 
trust fund was not identifiable, the double 
claim failed; but because of this double 
claim, the intention cannot be imputed to 
the plaintiff in the absence of clear and 
unambiguous words or acts amounting to 
abandonment of the Ist defendant. So 
long as the claim against the 2nd e- 
fendant is attributable to the ground that 
there were trust monies and is coupled 


with the claim against lst defendant, there’ 


can be no election to give up Ist defendant 
“nor acquiescence in the deed. Nor does 
the case of Harland v. Binks (4) help the 
appellant. There the creditor applied to 
the trustee for an explanation and when he 
received the trustee’s reply expressed him- 
self that “he was satisfied” and Lord Camp- 
bell held that this amounted to acquies- 
cence. In the present case we have neither 
negotiations por any act outside Court and 
all that can be relied on by the appellant 
is contained in para. 10 (b) of the plaint and 
para. (5) of the affidavit both making it clear 
that the lst defendant was not to be given up. 
Though it turned out that plaintiff cannot 
. make the 2nd defendant liable in the 
way he wished, it is clear that he never 
_ wished to make him liable on a footing 
which involved the giving up of the ‘ist 
defendant. The appeal fails and is dismis- 
sed with costs. 

If we had come to the conclusion that 
the plaintiff accepted the deed, it would 
involve a miscarriage of justice to dismiss 
the suit in toto. The plaintiff could be 
then entitled toa decree pro rata against 
the second defendant. But this can be 
` given under O. XLI, r. 33 only after adding 
him as party in theinterests of justice— 
a course tq whigh the appellant's Counsel 
has no objection. But on the view we 
take, it is unnecessary. 

V.N.V. Appeal dismissed. 

(4) (1850) 15 Q. B. 713; 20 L. J. Q.B. 126; 14 Jur 
979; 117 E. R. 629; 81 R. R. 770. 
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BOMBAY HIGH COURT. 

ÅPPEAL FROM APPELLATE Deorze No. 761 

| or 1924. 

September 28, 1925. 
Present:—My. Justice Fawcett and 
Mr. Justice Coyajee. 
BHAU—Devrenpant No. 5—APPELLANT 

VETSUS 
BUDHA MANAKU DHAR AND AaNoTHER— 
7 PLAINTIFFS— RESPONDENTS, 

Hindu Law—Joint family—Purchaser of share of 
member, position of—Co-parcener excluded by pur- 
chaser, remedy of. 

In the Bombay Presidency a stranger purchaser of 
the undivided share of a co-parcener in a joint Hindu 
family, if out of possession, cannot be given joint 
possession with the other co-parceners but must be 
left to his remedy of a suit for partition. On the 
other hand, a co-parcener, who has been excluded from 
the enjoyment of the family property, may obtain joint 
possession with sucha purchaser who has obtained 
possession of the property, but the purchaser in 
possession need not be ejected in a suit for recovery 
of possession brought by an excluded co-parcener and 
may be declared to be entitled to hold, pending a 
partition, asa tenant-in-common with the other co- 
parceners. |p. 166, col. 2; p. 167, col. 1.] 

Appeal from a decision of the Assistant 
Judge, Poona, reversing that of the Sub- 
ordinate Judge, Baramati. | 

Mr. K. V. Joshi, for the Appellant. 

Mr. P. B. Shingne, for the Respondents. 

JUDGMENT.—The following princi- 
ples seem to me to have been laid down, so 
far as this Presidency is concerned :— 

(1) A stranger-purchaser of the undivided 
share of a co-parcener in a joint Hindu 
family, if out of possession, should not be 
given joint possession with the other co- 
parceners, but should be left to his remedy 
of a suit for partition: Balaji Anant 
Rajadiksha v. Ganeh Janardan Kamati 
(1), Pandu Vithoji Ladke v. Goma Ramji 
Marwadi (2), Ishrappa Ganap Hegde v. 
Krishna Putta Shankar Hegde (3). 

(4) On the other hand, a co-parcener, who 
has been excluded, may obtain joint posses- 
sion with such a purchaser, who has obtain- 
ed possession ofthe joint family property: 
Ehiku v. Puttu (4) and the prior rulings 
there cited. 

(3) The purchaser in possession need 
not be ejected in asuit for recovery of 
possession brought by an excluded co- 
parcener, but can be declared to be entitled 
to hold (pending a partition) as a tenant- 


- in-common with the other co-parceners: 


(1) 5 B. 490 at p. 504; 3 Ind, Dec. (N. s.) 330.3 

(2) 50 Ind. Cas. 765; 43 B. 472; 21 Bom. L. R. 213. 

(3) 67 Ind. Cas. 833; 46 B. 925; 24 Bom. L. R. 428; 
A. I. R. 1922 Bom. 413. 

(4) 8 Bom. L. R. 99. 
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Babaji Lakshman v. Vasudev Vinayak (5), 
Kallapa v. Vinkatesh Vinayak (6), Dugappa 
Sheti v. Venkataramaya (7); cf. Balaji 
Anant Rajadiksha v. Ganesh Janardan 
Kamati (1). 

The question is whether r. (3) has been 
overruled. by the Privy Council decisions in 
Deendyal Lal v. Jugdeep Narain Singh (8), 
and Hardi Narain Sahu v. Puder Perkash 
Misser (4). In Pandu Vithaji Ladke v. Goma 
Ramji Marwadi (2), the point did mot really 
arise, because the purchaser was there 
suing for possession, so that the case fell 
under r. (1). But Heaton, J., in his judgment 
refers to these two Privy Council cases, and 
says he does not think that “any stranger 
should ever be placed in joint possession 
of joint Hindu family property "(page 4759), 
so that it may be taken he disapproved of 
r. (3). Similarly, in Naro Gopal Kulkarni 
v. Paragowda Basagowda (10) he held that 
a purchaser in possession had only acquired 
a right to partition, not a right to possession 
prior to partition. In Hammandas Ram- 
dayal v. Valabhdas Shankardas (11) Kemp, 
J. says “It has been held by the Privy 
Council in the cases referred to by my 
Lord the Chief Justice (viz., the two 
already mentioned) that where he (an auc- 
tion-purchaser)...... obtains possession, the 
other co-parceners are entitled to sue to 
eject him and that all that the auction- 
purchaser is entitled to in such a suit is 
a declaration that he is entitled to the 
share of the co-parcenet against whom the 
decree has been passed.” These remarks 
are also obiter dicta but show that the 
question of the validity of r.(3) has been 
raised in this Court. In Madras it has 
been definitely held that “The Privy 
Council has decided that the alienee in 
possession is liable to be ejected at the 
instance of the co-parceners who are not 
bound by the alienation”: Maharaja of 
Bobbili v. Venkataramanjulu Naidu (12). 

(5) 1 B. 95; 10 Med. Jur, 344; 11 Mad. Jur. 344; 1 
Ind. Dec. (N. s.) 63. 

2 B. 676; 1 Ind. Dec. (N. s.) 873. 

7) 5 B. 493; 3 Ind. Dee. (x. 8.) 325. 

(8) 3 O. 198; 4 I. A. 247; 1 ©. L. R. 49; 3 Sar. P.O, 
J. 730; 3 Suth. P. C. J. 468; 1 Ind. Jur. 604; 1Ind. 
Dee. (N. s.) 715 (P. O.). 

9) 10 0. 626; 11 1. A. 26; 8 Ind. Jur. 211; 4 Sar, P, 
C. J. 510; 5 Ind. Dee. (N. s.) 420 (P. O.). 

® 

(11) 46 Ind, Cas. 133; 43 B.17 at p. 27; 20 Bom. L, 
R. 472. 


(12) 25 Ind. Cas, 585; 39 M. 265 at p. 269; 16 M. L. 
T. 181; 27 M. L. J. 405. 


*Page of 43 B—[Ed.] 
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I have carefully considered the two Privy 
Council cases in question, as also the 
similar case of Suraj Bunsi Koer v. Sheo 
Persad Singh (13). They are all cases of 
Court-sales ofaco-parcener’s share in Bengal, 
where the lawas to the right ofa co-parcener 
to alienate his undivided share is differ- 
ent from that in Bombay and Madras, as 
pointed out in Suraj Bunsi Koer v. Sheo 
Perzad Singh (13), pages 166* and 1674. In 
Bengal one co-parcener has not authority, 
without the consent of his co-sharers, to mort: 
gage or sell his undivided share in a 
portion of the jointfamily estate, in order 
to raise money on his own account, and not 
for the benefit of the family. In such a case 
the principle applicable to the seizure and 
sale of a share ina trading partnership at 
the suit of a separate creditor of one of 
the partners, viz., “that the partner could 
not himself have sold his share so as to 
introduce a stranger into the firm without 
the consent of his co-partners, but the 
purchaser at the execution-sale acquires 
the interest sold, with the right to have the 
partnership accounts taken in order to 
ascertain and realize its value”, which their 
Lordships in Deendyal Lal's case (8), (at page 


2097) held “ought to be applied to shares | 


in a joint and undivided Hindu estate”, 
was one which obviously could properly 
be applied. But does it follow that it 
applies equally to the case ofa co-parcener 
in Bombay, who can alienate his undivided 
share without the consent of his co parceners? 
In such a case the analogy of a partnership- 
firm, where one partner cannot introduce a 
stranger into the firm without the consent 
of his co-parceners, does not operate, at any 
rate, to anything like the same extent, 
Aecordingly, I venture to doubt whether 
[if the question directly arose with reference 
to the decision on which r. (3) is based] 
the Privy Council would apply the princi- 
ple with the same strictness to Bombay. 
Again in Deendyal Lal’s case (8) their 
Lordships only decided that, on the above 
principle, they “ought not to interfere 
with” a decree giving the excluded co- 
parcener possession of the whole property; 
and it may legitimately be doubted whe- 
ther, if the decree had been one leaving the 


s e 
(13) 50. 148; 61. A. 88; 4 Sar. P. O. J. 1; 3 Suth. 
P. Q. J. 589; 40. L. R. 226; 2 Shome L, R. 242; 2 Ind. 


Dee. (x. 8.) 705 (P. C.). 
*Pages of 5 O.—|Ed.] 
{Page of 3 C—(#d.] 
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purchaser in possession of a halfshare, 
they would have interfered, apart from the 
doubt whether the plaintiffs’ mother was 
entitled to a share. It should be noted thatin 
Suraj Bunsi's case (13) (at pages 167-169*) 
their Lordships referred with approval to Sir 
Michael Westropp’s judgment in Udaram 
Sitaram v. Ranu Panduji (14), showing 
inter alia how the remedy against an 
undivided share is to be worked out by the 
holder of a decree in the debtor's life-time 
and this covers the observation of Sir 
Michael Westropp at page 837 that “the sale 
should beconducted onthe same principle 
as the attachment, unless by arrangement 
with the co-parceners, which would often 
be advantageous to everybody concerned, 
the sale were confined toa particular por- 
tion of the family estate.” A stranger- 
purchaser might get possession with the 
consent of the then co-parceners: surely the 
Privy Council would not say that, on the 
suit of a co-parcener, subsequenlty born, the 
purchaser should be ejected, and merely 
be given a declaration of his right to obtain 
a partition. Equitable considerations may 
come into play against ejecting him; and 
it must be remembered that he is not in 
“unlawful possession” and so liable to pay 
mesue profits, cf. Bhirgee Nath Chaube v. 
Narsingh Tewari(15), Banwari Lal v, Mahesh 
(16), Gangabisan Jeevanram Marwadi v. 
Vellabhdas Shankarlal (17). The Privy 
Council decision does not, in my opinion, 
amount to saying that in no case can the 
` Court properly allow astranger-purcbaser to 
remain in possession; nor toan implied over- 
rulingof the view taken in Balaji Anant 
Rajadiksha v. Ganesh Janardan Kamati (1) 
that r. (3) can be given effect to by this 
Court and thdse subordinate tg it though 
it is “as farasit can go with prudence.” 
There are no decisions [as opposed to obiter 
dicta in which Balaji’s case (1) is not con- 
sidered] binding us to takethe contrary view, 
and I do not, therefore, think it necessary to 
refer the question to a Full Bench. The 
principle of the Privy Couneil decision 
should be given effect to in proper cases; 


(14) 11 B. H. O. R. 76. e 

(15) 35 Ind. Was. 479; 39 A. 61; 14 A. L. J. 1161. 

(16) 49 Ind. Oas. 540; 41 A. 63 at p. 68; 210, O. 328; 
23 0. W. N. 577; 6 O. L. J. 168; (1919) M. W. N. 490: 
45 I. A. 284 (P. O.). 

(17) 87 Ind. Cas. 703; 48 B. 428; 26 Bom. L. R. 464; 
A. I. R. 1924 Bom. 433. i 

*Pages of 5 C.—-[Hd.] 

{Page of 11 Bom. H.C. R—[Fd] 
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but, in the view we take, it is not necessarily 
applicable to all cases, and the Court has 
a discretion to allow the alienee to have joint 
possession with the plaintiff-co-parcener. 
Each case (as to the propriety or otherwise 
of allowing the purchaser to retain posses- 
sion) should, I think, be decided on its own 
facts, just asthe’ Court in Naranbhai v. 
Ranchhod (18) left it to be deeided “on the 
fnerits” whether the plaintiff-coparcener in 
that case should be decreed joint possession. 
under rule (2). In the present case, I agree 
with my learned colleague, that there are 
no sufficient grounds for evicting the 
defendant No.5, who isa bhauband and has 
been in long possession, supported by-a 
Civil Court decree against some of the 
co-parceners. f i 
The decree of the lower Appellate Court, 
in Appeal Nos. 308 of 1923 is accordingly 
reversed, and the decree ofthe trial Court 
restored. Appellant to get his costs of this 
appeal and Appeal No. 308 of 1923 in the 
lower Court from respondents but the lower 
Court’s order as to thecosts of Appeal No. 
312 of 1923 to stand. i 


Coyajee, J.—Plaintifis and defendants 
Nos. 1, 2 and 3,form a joint Hindu family. 
Defendants Nos. 4, 5, and 6 are their divid- 
ed bhaubands. Plaintiff No. 1, defendant 
No. land Daji (father of plaintiff No. 2) 
are the sons of Manku Devji. Defendants 
Nos. 2 and 3are the grandsons of Manku’s 
brother Appa. ; + 

In the year 1918 defendants Nos, 1,2 and 3 
brought Suit No. 457against defendants Nos. 
4 and 5in the Court of theSecond Class Sub- 
ordinate Judge at Baramati, for possession of 
certain immoveable property.. The suit 
was decreed by that Court, but was dismissed 
on appeal. Plaintiffs then brought this 
suit in 1921 against defendants Nos. 1 to 6 
for a declaration that they and defendants 
Nos. 1, 2 ard 3, were joint owners of the said 
property and to recover pgssession of the 
same jointly with defendants Noa.1, 2 and 
3. The claim was resisted by the 5th defend- 


„ant who denied the plaintiffs’ title and con- 


tended that the Appellate Court’s decree in 
Suit No. 457 was binding on the plaintiffs. 


‘Both these defences failed in the lower 
Courts. They held the plaintiffs’ title proved, 


and that finding must be accepted’ in this 
As to the other contention 
itis sufficient to say that these plaintiffs 
were not joined as parties to Suit No. 457 


(18) 26 B. 141 at p. 145; 3 Bom. L. R, 598. 


of the final 
‘extinguish tane rights of defendant 


‘of 1918, nor 


the parties to tha 
the lower Courts, thereit™ 
T in that li 


2and 3in tbs suit property and to leave 


- unaffected the plaintiffs’ undivided share 


“therein. 
“decree declaring that the plaintiffs had an 


The trial Judge then passed a 


undivided one-third share in the suit pyo- 


~-perty and awarding them possession of that | 


‘share jointly with defendants Nos. 5and 6. 
‘On appeal, the learned Assistant Judge 


varied that decree for the reasons, and in 


- ‘the manner, following—‘It is an established 


` principle of Hindu Law that a stranger 


should not be placed in joint possession 


“with co-parceners in the joint family: Handu 
- Vithoji Ladke v. Goma Ramji Marwadi (2). 


Thatruling and another in the same Volume 


~ at pagel7 lay down that in such cases the 
“stranger should be allowed to file a suit 


-~ against the members of the joint family 


< “for a general partition ofthe entire family 
‘properties. 


It isin evidence that there are 
other properties owned by the joint family 


- of plaintiffs and defendants Nos, 1 to 3. 


Following thoserulings,I hold that plaint- 


“iffs -are entitled to possession of the plaint 
“property as against defendants Nos. 5 and 
‘6who may file a suit for general -parti- 
‘tion of the entire property of the joint 


“family of plaintiffs and defendants Nos. 1 to 


3 and then obtain possession of what pro- 
perty may be awarded to them.” The 5th 


- defendanthas brought this second appeal. 


‘His main contention is that, in the circum- 
‘stances of this case, the plaintiffs were not 


entitled to deprivehim of his long posses- 
sion and that the decree passed by the trial 
Court was right. I see much force in that 


‘ contention, 


The 5th defendant is adivided bhauband 


‘of the plaintifis; he has acquired a title to 
-a portion of .the property belonging to the 


joint familyconsisting of the plaintiffs and 


` defendants Nos. 1,2 and 3; he has now been 


in possession of that property for some 


‘years; and his possession is sanctioned by 
“a decree of the Court. 


d He is no doubt not 
entitled to exclusive possession of that pro- 


. perty. Inthe circumstances it was open 
. to the. plaintiffs to 
‘partition; orto claim their share in this 


sue for a complete 


“ particular parcel of property if the other 


. co-parceners didnot object [as in Naro Gopal 


Kulkarni v. Paragowda Basagowda(10)], or to 
ue for joint possession with the 5th defend- 










and Bhiku v. 
suit, however, is an 

fe part of the plaintiffs in 
mer with their co-parceners, defend- 
ants Nos. 1, 2 and 3 to evict the 5th defend- 
ant who has long been in possession and 
whose possession is supported by the decree 
obtained by him against those co-parceners, 
In Balaji Anant Rajadiksha v. Ganesh 
Janardan Kamati (1) Westropp, C. J., said 
(page 503*): 

“In certain cases in which the purchaser 
of a co-parcener’s share has peaceably 
obtained possession, Division Benches of this 
Court have refused to oust him, and have 
declared him entitled to hold as a tenant- 
in-common with the other co-parceners, 
Such were Mahabalaya v. Timaya (19), 
Babaji Lakshman v. Vasudev Vinayak (os 
and Kallapa v. Vinkatesh Vinayak (6). In 
all of these cases the suit was instituted 
by the co-parceners, other than he whose 
share had been sold, against the purchaser 
in possession, and the plaintiffs sought to 
oust him from that possession.” 

ln Bhikuv. Puttu (4) Batty, J., referred 
to several decisions of this Court bearing on 
the subject and said (page 1057): 

“But in along series of decisions it has 
also been laid down that though the sepa- 
rate possession claimed cannot be given 
without partition, in such cases a co-parce- 
ner, joint tenant or tenant*in-common may 
obtain possession in common with a pur- 
chaser who has obtained separate possession 
without partition of specific undivided pro- 
perty in which such co-parcener has an un- 
divided unascertained share.” 


The respondents (plaintiffs) have, how- 
ever, relied on the view expressed in Pandu 
Vithoji Ladke v. Goma Ramji Marwadi (2), 
The facts of that case were these. One Vithu 
and hisson Pandu owned the property in 
dispute as joint family property. In 1913 
Vithu sold the whole property to plaintiffs, 
who then brought a suit to recover posses- 
sion of the property from Pandu, The con- 
tention of Pandu was that the sale by Iris 
father was not binding on him and did 
not affect his share in the property. His 
deferee succeeded and the trial Court 
passed a decree granting tle plaintiffs joint 
possession of half the suit property; namely, 


(19) 12 Bom. H. C. R. 138. 
*Page of 5 B.— Kd. | » 
{Page of 8 Bom. L. R.—[Ed.] 













al Lal v. Jugde 
d (page 476*) : 
sink myself I cannot do better tha 
the very words usedin framing the 
of the Privy Council. The plaintiff 
sly cannot obtain full possession of 
perty which is what he sues for, for 
106 entitled to such possession. He 


not to be allowed to have joint pos-: 


for that as I have explained is con- 
o reason and authority. The most 
can get is a declaration.” 
il be seen that it was a suit brought 
purchaser of the interests of one 
ener to obtain possession of the pro- 
zld to him, On those facts, it may 
eded that the purchaser was not en- 
o claim either exclusive possession 
possession with the other members 
amily. There is much to be said in 
yf the view that the Court will not 
stranger by force in joint possession 
ymbers of a Hindu family. But the 
«is different where he has peaceably 
d possession and has been long in 
on and a co-parcener other than he 
share has been sold sues to eject 
Such co-parcener is not left without 
iy. None of the cases referred to by 
pp, ©, J., in Balaji Anant Kajadiksha 
esh Janardan Kamati (1) and by 
J., in Bhiku v. Puttu (4) were con- 
in Pandu Vithoji Ladke v. Goma 
Marwadi (2). And their Lord- 
judgment in Deendyal’s case (8). 
at lay down the rule that a pur- 
from one co-parcener can under no 
tances be allowed to remain in pos- 
as a tenant-in-common with the other 
sners. In Hanmandas Ramdayal v. 
las Shankardas(11), which is the other 
erred to by the Assistant Judge, the 
uestion was, whether it was com- 
to one member of a joint Hindu 
o sue a person who had purchased a 
ar parcel of family property for his 
erein without suing for a complete 
o; it was held that it was not a valid 
m to the suit that the plaintiff claim- 
a partial partition. è 
hese reasong I agree in the order 
d by my learned colleague. 
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-—In this application for 
1s contended that the Court has 
overlooked the fact that defendant No. 5 
was not a “purchaser” in possession of a 
share of a joint family property, but was 
merely a person who had succeeded in de- 
feating the*claim of defendants Nos. 1 to 3 
t® eject him ia the previous suit of 1918, on 
account of their failure to prove, possession 
within twelve years under Art. 142 of the 
Indian Limitation Act. 

It is true that the previous cases cited in 
r. (3), at the beginning of my judgment, 
are cases of purchasers of the undivided 
share of a co-parcener at a Court auction; 
and that the Court should be careful about 
extending that rule beyond its recognised 
limits. The question can no doubt be 
legitimately raised whether it is proper to 
treat defendant No, 5 as a person on the 
same footing as a “purchaser,” who has 
peaceably obtained possession of aco par- 
cener's share and who is allowed to remain 
in joint possession.under the rulings in 
question. : 

It was contended by Mr. Thakor that de- 
fendant No. 5 should be regarded as a mere 
intruder, and that the lower Appellate 
Court wrongly described him as “a stranger 
who hadacquired title to the interests which 
defendants Nos. 1 to 3 had in the joint 
family property.” Ido not agree with that 
contention. It is clear that, under s. 28 of. 
the Indian Limitation Act, not only has 
the right of defendants Nos. 1 to3 in this 
property been extinguished, but it has also 
been transferred to defendant No.5. This 
is how their Lordships of the Privy Council 
described its effect in Muhammad Mumtaz 
Ali Khan v. Mohan Singh (20) and many 
authorities could be cited to the same effect: 
cf. Halsbury’s Laws of England, Vol. XIX, 
Art. 316 at page 155; Dalip Rai v. Deoki 
Rai(2l)and Hargovandas Lakhmidas v. Baji- 
bhai Jijibhai (22); and other cases cited in 
Rustomji’s Law of Limitation, 3rd Edition, 
pages 631, 632. In other words, defendant 


(20) 74 Ind. Oas. 476; 45 A. 419 at p. 425; A.I R. 
1923 P. O. 118; 21 A. L. J. 737; 26.0. C. 231; 45 M. L. 
J. 623; 90. & A. L. R. 901; 10 O. L. J. 383; 19 L. W. 
283; 39 O. L. J..295; 28 C. W. N. 840; 33 M. L. T. 
321; 50 I. A. 202 (P. O.). 

(21) 21 A. 204 at p. 207; A. W. N. (1899) 36; 9 Ind. 
Dec. (x. 5.) 840. 

(22) 14 B. 222 at p. 227; 7 Ind. Dec. (N, s.) 606, 


defendants Nos: 

Technically that 
in the legal acceptati 
English Law. For preseriptioil WA 
six ways of acquiring a title by “purche 
see Bouvier’s Law Dictionary, Vol. II, page 
796, and Wharton's Law Lexicon, 10th Edi- 
tion, page 626. He has the backing of a 
Court's authority for his title, ust as much 
as a purchaser at a Court's auction; and he 
has equally had to pay for that authority 
though in another way, viz., in legal costs 
over and above what he was awarded 
against defendants Nos. 1 to 3 in the litiga- 
tion of 1918-20. 

Why should he not then be treated as on 
the same footing as a “purchaser” in its 
more ordinary sense? In the present case, 
I can see no sufficient reason. In para 10 
of the Appellate Court’s judgment in the 
prior litigation it is stated that admittedly 
he had been in possession fora number 
of years; and he is still in possession. He ob- 
tained that possession peaceably. He is not 
shown to have been a mere trespasser with- 
out any shadow of right for his possession. 
The attempt of defendants Nos. 1to 3 to show 
that it was permissive failed. And finally 
he is nota member of a different caste or 
community, but a bhauband of the plaintiffs, 
who owns property adjoining the plot in 
dispute. 

I can see, therefore, no sufficient ground 
for altering my previous opinion that he 
ought not to be evicted in the circumstances 
of the case; and I reject this application. 

Z. K, Application rejected. 
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JUDGMENT. 

Broadway, Jd.—One Hazur Bakhsh 
gifted certain property to his daughter 
Musammat Karim Bibi, wife of Fakir. On 
Karim Bibi’s death this donated property 
devolved on her son Buta, her daughter 
Begam Bibi not succeeding to anything. 
Buta died childless and this property was 
mutated inthe name of Afusammat Resham 
Bibi his widow. Musammat Resham Bibi 
re-married and the property in question was 
mutated in the name of Ramzan who is a 
collateral of Hazur Bakhsh. Fakir, husband 
of Musammat Karim Bibi, and their dan gh- 
ter Musammat Begam Bibi instituted a suit 
asking for adeclaration that the mutation 
in favour of Ramzan was incorrect and that 
they were entitled to hold the property on 
the ground that the collaterals of the donor 
could not succeed to the donated property 
until the donee’s line had become totally 
extinct, Their suit was dismissed and an 
appeal preferred by them failed. 

They have come up to this Court in 
second appeal and it has been urged on 
their behalf that the view taken by the 
Courts below is opposed to the established 
principle that donated property does not 
revert to the donor's collaterals so long as 
there are any descendants, male or female 
of the donee, or, in other words, so long as 
the donee’s line is in existence. The most 
recent reported authority on this question 
is Tani v. Tara Chand (1) where it was 
held that there is no reversion to the donor's 
collaterals so long as the descendants of 
the donee whether inthe maleorfemale line 
are existing. In that case reference was 
made to Gurdit Singh v. Prem Kuar (2) 
and ‘Lachhman v. Bhagwan Sahai (3) which 
laydown the same principle. In Shahanchi 
Khan v. Begam Jan (4) a similar rule wag 
laid down and it was there held that the 
rule regulating succession to property vift- 
ed to a son-in-law is that there must be 

1) 47 Ind. Cas. 373; 82P. R, S; > W 
ac 2 ier p E i R. 1918; 160 P. W. R, 

. Cas. : . ; 7P ; 
ais I Cas. 50, o R. 1909; 76 P.L. R. 1909; 


(3) 10 Ind. Cas. 277; 68 P. R. 1911; 160 P. 1, ' 
68 P. R. 1911; 208 P. W. R. 1911 P. L. R. 1911; 


(4) 20 Ind. Cas. 451; 13 P. R. 1914; 286 P, L. R. {913 


191 P. W. R. 1913, 
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principles under which thi . 
the ordinary Customary Law of Succession 
is based. As was pointed out in Sita Ram 
v, Raja Ram (5) where gifts to, or adop- 
tions of, such relations as daughter's sons 
or sister's sons were allowed, this was done 
from a tender feeling to benefit the direct 
descendants of the old stock and not in 
order to benefit the family in which the 
daughter ofa tribe happens to be married. 
Applying this principle to the case be- 
fore us it seems clear that the intention of 
‘Hazur Bakhsh was to benefit Musammat 
Karim Bibi and her line, and it is only 
when Karim Bibi's line has become extinct 
that the reversion of the donated property 
in favour of the collaterals of Hazur Bakhsh 
can take place. The only authority that 
has been brought to our notice which is in 
conflict with the cases already referred to 
is that of Jannat v. Abdulla (6). In that 
case, as the headnote shows, it was held 
that the presence of sisters of the last 
holder of donated property does not prevent 
its reversion to the donor’s family, not- 
withstanding that they are daughters of 
the original donee. A reference to the 
judgment itself, however, shows that this 
question was not necessary to decide for 
the decision of tRe case itself. The learned 
Judges after expressing their opinion in 
the manner set out in the headnote go on to 
say that “in view, however, of our finding 
that the family of the parties has in the past 
observed custom and not Muhammadan 
Law, this point isnot of great importance.” 


As this is nothing more than an obiter, 


dictum 1 do not feel bound to follow it in 
face of the large number of authorities 
which have taken a different view, more 
especially as one of the Judges responsible 
for that obiter expressed a totally differ- 
ent view.in Kamanv. Sumand Khan (7) 
where it was held that gifted property 
does not revert to the collaterals of the 
_ donor so long as there are any descend- 
ants, male or female, of the donee in 
existence, and the same Judge took a 
similar view ip Jindu v. Gopala (8). 

(5) 12 P.R 1892. 

(6) 32 Ind. Cas, 817; 4P. R. 1916; 2 P W.R. 


1916. 

(7) 15 Ind. Cas. 99; 228 P. W. R. 1912. : 

tas 15 Ind. Cas, 266; 185 P. W. R, 1912; 235 P. L. R. 
1912, i ; 








11S appval aun 
cree for a declara 
costs throughout, 
—Í agree, - 
Appeal accepted. 


. ` - . 
ALLAHABAD HIGH COURT.. 
SEconD Crvit Apprat No. 1419 or 1923, 

` May 12, 1926, 5 
Present:—My. Justice Daniels and - 
Mr Justice King. 
DEO NANDAN SINGH AND ANOTHER—- 
DEFENDANTS— APPELLANTS 
versus 

HAR SHANKER PRASAD SHUKUL 

AND ANOTHER—PLAINTIFFS-——RESPONDENTS. 

Agra Tenancy Act (II of 1901), s. 177 (£)—Eject- 
ment suit-—Jurisdiction, plea of—Appeal—Forum, 
proper. : 

A plea of jurisdiction to come within the provisions 
of s. 177 (f) of the Agra Tenancy Act must be a ‘plea 
to the effect that, assuming the allegations made in 
the plaint to be true, the Revenue Court has no juris- 
diction. Ifthe defendant alleges that the true facts 
are different from those stated in the plaint, and that 
on the facts alleged by himself the case is not cogniz- 
able by the Revenue Courts, this is not a plea to which 
s. 177 (f) applies. 


Second appeal from a decree of the Dis- 
trict Judge, Benares. ` 

Mr. K. Verma, for the Appellants. 

Messrs. U. S. Bajpai and Beni. Bahadur, 
for the Respondents. ae 

JUDGMENT.—The question in this 
case is wheher the appeal in an ejectment 
suit lies to the Civil Court, or to the 
Revenue Court. This question depends in 
the present suit on whether a question of 
jurisdiction has been decided within the 
meaning of s. 177 (f) of the Tenancy Act. 
In construing the provisions of that section, 
we are bound by the ruling of the Full 
Bench in Gokaran Singh v. Ganga Singh (1) 
which approved a previous Igtters Patent 
decision in UmraiSingh v. Hwaz Singh (2), 
The rule laid-down by the Full Bench is 
that a plea of jurisdiction, to come within 
the provisions of s. 177 (f), must be a plea 
to the effect that, assuming the allegations 
madein the plaint to be true, the Revenue 
Court has no jurisdiction. If the defendant 
alleges that the true facts are different 
from those stated in the plaint, and that 


(1) 52 Ind. Cas. 779; 42 A. 91; 17 A. L. J. 1072; 1 
U. P. L. R. (AJ) 136. < 
(2) 49 Ind. Cas, 732; 41 A. 270; 17 A. L, J. 189. 
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The parties will bear their own costs in 
this Court. 


R. L, Appeal accepted. 


Decree modified. 





PRIVY COUNCIL. 
APPEAL From TER Mapras HIGH Court. < 
May 6, 1928. 
Present:—Lord Parmoor, Lord Blanesburgh, 
Lord Darling, Sir John Edge 
and Mr. Ameer Ali. 
NATTU KESAV-A MUDALIAR— 
APPELLANT 
Versus 
V, S. GOVINDACHARIAR AND oTHERS 
— RESPONDENTS. 

Construction of document—Religious endowment— 
Agresment between trustees of rival temples providing 
for taking out of processions, etc.—Trustees, whether 
restricted to rights conceded under agreement. 

An agreement arrived at between the trustee of 
temple "Y' and the trustee of temple ‘L* provided 
chat the latter should be at liberty to take out pro- 
cassions of the idol installed in temple ‘U’ on certain 
days in the year without any obstruction or hindrance 
by the trastes of temple ‘Y’; similarly the trustee of 
temple ‘Y’ was authorised to conduct the festivals and 
processions of his own temple including those of any 
other idols that may be instituted thereafter. It was, 
however, provided that if on the days on which 
festivals were to be conducted in temple‘U’, the trustee 
of temple ‘Y’ desired to take out processions he must 
do so before 10 A. m.: 

Held, that the agreement imposed no restrictions in 
terms upon the ‘U* temple, vor did it interfere with 
the exercise by that temple ofany rights in respect 
either of processions, ceremonies, or anything else of 
which by law that temple was, irrespective of any 
consent or approval of the ‘Y’ temple, possessed and 
that the trustee of the ‘U' temple was, therefora, at 
libarty to take out such processions as he desired and 
as were permitted to him under the law and that the 
trustee of the ‘Y'’ temple could not maintain a suit 
to restrain the former from taking out such proces- 
sions. |p. 182, col. 1] ; 

Appeal from the judgment and decree of 
the Madras High Court (Sir Walter 
Schwabe, Kt., Chief Justice and Mr. Justice 
Wallace), dated the 4th September 1922,-in 
Appeal No. 57 of 1921, reported as 72 Ind. 
Oas. 243, 

Messrs. G. Lowndes and E. B. Raikes, for 
the Appellant. 

Messrs. L. De Gruyther and K. V. L, 
Narasimham, for the Respondents. 


JUDGMENT. 

Lord Blanesburgh.—The suit out 
of which this appeal arises was in- 
stituted on the Original Side ofthe High 
CGourt.at Madras by the appellent and 
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another, since deceased, the two dharma- 
kartas or trustees of a temple at Mylapore. 
The object of the suit was to establish by 
declaration and consequential injunction 
against the defendants, the trustees of an 
adjoining temple, the plaintiffs’ alleged 
rights under an agreement stated to have 
been entered into on the 26th January, 
1846, by the then trustee of the defendants’ 
temple. 

There were many defences raised to the 
suit, both technical and substantial, but 
the learned trial Judge, Mr. Justice 
Phillips, accepting the plaintiffs construc- 
tion of the document suedon as correct—- 
and no other construction was apparently 
suggested to him by the defendants— 
repelled all theae defences, and by a judg- 
ment, dated the 18th February, 1921, in 
substance decreed the suit. The respond- 
ents appealed to tha High Court on its 
appellate side, and there raised a-question 
of construction, on which the decision of 
that Court ultimately turned. By a decree 
and judgment of the 4th September, 1922, 
of the Chief Justice, Sir Walter Sch- 
wabe, and Mr. Justice Wallace, who com- 
posed the Court, the decree of the trial 
Judge was reversed and the suit dismiss- 
ed, for the reason that the plaintiffs had, . 
in the opinion of the Court, misconstrued 
the agreement sued on, and were not 
entitled in the circumstances to any relief 
atall. Dismissing the suit‘on that ground, 
tie learned Judges in terms refrained 
from pronouncing any opinion upon the 
sufficiency of otherwise of the defences set 
up by the defendants asa further answer 
toit. Thesurviving plaintiff appeals. 

The appellant's temple is known as the 
Audikesavaperumal Peyalwar Temple, and 
‘is of grgat antiquity. In these proceed- 
ings it has been referred to as the “Y” 
temple. The respondents’ temple is known 
as the Sri Vedanta Desikar Temple. It 
was built in or shortly after 1832. In these 
proceedings it has been referred to as the 
“U” temple. The two temples abut on 
the same street in Madras, and their ene 
trances are within a few yards of each other, 
They belong to rival sects, and owing to 
the fact that the ritual of each involves 
many ° processions, the prelimiiary cere- 
monies of which have to be performed 
ia the street while their recurring celebra- 
tions frequently occur on the same day, it 
follows that the serviegs of both temples 
in their completeness can only be carried 
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out without inconvenience, friction and 
confusion to both sets of worshippers, if 
there be present either a spirit of mutual 
accommodation or the exercise of some 
degree of external control. 

- The appellant's “Y” temple is not only 
the older; it is also the more important 
institution of the two. In 1846, at the date 
of the agreement in suit, the one idol in the 
‘IJ temple was Sri Vedanta Desikar, and 
that god had only been there installed for 
at most thirteen years. There was then ex- 
tant a decision of the Sudder Court that 
mo new procession and no procession for 
any newly installed deity could be law- 
fully carried on in the streets, and that 
anyone objecting to any such procession 
might apply to the Court and obtain an 
injunction restraining it. In these cir- 
cumstances, and most probably because 
the installation of the idol in the “U” 
temple had been so comparatively recent, 
the authorities of the “Y” temple were in 
1846 objecting that all processions from 
the “U” temple were illegal, and their 
Lordships feel little doubt that the terms 

. of the agreements between the two temples 
then arrived at, and with which the pre- 
sent suit is concerned, are to be explained 
and their true effect ascertained by refer- 
ence tothe view or belief of both parties 
that the law as to processions enunciated 
by the SuddereCourt was in truth, the law 
of the land. 

Two agreements were apparently entered 
into in ihat year. Oneof them only—the 
document sued on—is extant. The recital 
of the provisions of the other there made, is 
the only source from which these provi- 
sions can now be ascertained. Whether 
they are completely set forth there must 
remain in doubt. ? 

It ‘is convenient to transcribe in full the 

. document in suit, the more so because ap- 
parently the translation of it, with which 
the learned Chief Justice dealt in his 
judgment, is not textually the same as that 

„with which their Lordships have been 
supplied. 

“Nhe document, which purports to be 
signed by the then trustee of the “U” tem- 
ple, is as follows:— e 

26—1—1846, 

“The 26th day of January 1846 correspond- 
ing to 15th Thai, Visvavasu. The agree- 
ment executed to Nattu Mannaperumal 
Mudaliar Avargal, trustee of Gri Akilantakoti 
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Brahmanda Naiker Sri Audikesavaperumal 
Sannadi at Tiru Mylapore by Villivalam 


‘Viraraghavachariar, trustee of the Vedanta 


Desikar Sannadi at Kesavaperumal San- 
nadi Street in the same place is as fol- 
lows:— 

“Ever since the institution of Vedanta 
Desikar Sannadi in the aforesaid Kesava- 
perumal Sannadi Street you have been 
disputing the taking of the procession 
through the street and I have been dis- 
puting the conduct of Bramha Utsavam, 
the garden festival, the Kottai festival and 
Sri Ramaswami Utsavam of Kesavaperumal. 
Both of us have, therefore, come to a com- 
promise between us to the effect that I 
should be at liberty to take the procession 
of the said Vedanta Desikar through the 
streets, just as I like on the 12 Tirunakshat- 
ram daysand the 11 annual festival days in- 
cluding Ganthapodi festival, Vasantha festi- 
val, thus in all 23 days in the year. If the 
garden festival or the floating festival had 
to be conducted on any of these 23 days, I 
shall be at liberty to conduct such festivals 
in any place I like. If on any account any 
of the festivals is postponed I shall be at 
liberty to conduct such festival on any sub- 
sequent day. If during the Vasantha 
Utsavam and the Vidayathi Utsavam when 
the deity comes into the street through 
the temple tower gate (Gopuravasal) and 
goes tothe adjoining mantapam, Kesava- 
perumal’s Utsavam occurs, we may be 
allowed without interruption thereto, to 
take out whenever we require. You wrote 
and gave (a writing) to this effect. You 
will be at liberty to conduct, as you like, 
the festivals of the said Kesavaperumal 
such as the daily festivals, Panchaparva 
Utsavam, Ayana Utsavam (half-yearly 
festivals), the annual festival called the 
Bramha Utsavam, the garden festival, the 
Kottai Utsavam, Vasantha Utsavam, ete., 
festivals and the monthly and Bramha 
Utsavams of Sri Ramaswamf Perumal and 
other idols, and the monthly Tirunak- 
shatram festivals of Alwar and other 
Acharyas, and the annual festivals, and all 
the festivals of all other idols that may 
be instituted hereafter. If under any 
circumstances any of the festivals is post- 
poned you areat liberty to conduct them 
on any subsequent occasion. You will be 
at liberty to conduct any festival of Peyal- 
war, Manavala Mahamuai and other idols 
attached tothe said Kesavaperumal Sannadi, 
You may conduct the festivals at any time 


196 L 0.1928] 


and at any place as you like. If on any 
of the 23 days on which festivals are to be 
conducted for the said Desikar in the year, 
any ofthe aforesaid festivals of the said 
Kesavaperumal in which processions have 
to betaken intervenes, you will first finish the 
Purappadu (procession) andthe Tiruvandik- 
kappu before 10 o'clock. If on account of 
your indolence it is dragged after 10 o'clock 
we will start our Desikar’s procession. Jf 
the delay is caused by any act of provid- 
ence or by rain or by any other incident 
we shall conduct our festival after you have 
finished yours. 

“Each of us will conduct our affairs ac- 
cording to the custom obtaining in each 
Sannadi. 

“Neither I nor any person stepping in my 
place shall raise any objection to this. In 
this way 1 have executed this agreement of 
my own free-will.” 

As has been already stated, the only 
processions which in 18146 were in use from 
the “U” temple were the processions of the 
one deity installed there. Between that 
time and the date of suit, one further 
festival had been instituted—the Karthigai 
festival—and, it may be, other festivals 
also. Newidols, too, had been installed in 
the temple. 

In these circumstances, it happened that 
on the 13th November, 1918, the trustees 
of all the temples in Madras were requested 
by Government to have prayers offered in 
commemoration of the Armistice. That day 
was not one ofthe 23 days mentioned in 
the agreement for “U” temple processions. 
It chanced, however, to be a day on which, 
ab night, a very important Utsavam of the 
“Y“ temple fell to be performed, and the 
defendants came under the ban of the 
plaintiffs for that they, deferring to the 
Government's request, did, between 5 and 
9 p.m., with the aid of the Police, and 
before the arranged hour for the plaintiffs’ 
procession, hoM a procession of Sri Vedanta 
Desikar in celebration of the Armistice. 
As a result, but not untilthe Ist Septem- 
ber, 1919, this suit was instituted, and 
founding it upon the agreement just set 
forth, upon the defendants’ action on the 
13th November, 1918, and upon the fact 
that new idols had been placed in their 
temple, the plaintiffs in effect claimed that 
they were by the agreement entitled to 
prevent the defendants from holding any 
processions except those of the Sri Vedanta, 
Desikar, and these only on the 23 days in 
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each year referred to in the agreement 
and that they wereentitled also to prevent 
the defendants from installing or retain- 
ing in their temple any other idol; and they 
claimed a declaration and injunction ac- 
cordingly. The trial Judge held that the 
plaintiffs were not entitled to any order for 
the removal of the new idols which had 
been placed in the “U” temple, and no 
complaint is now made with reference to 
that part of his order. He held also that 
the plaintiffs were no longer entitled to 
interfere with the celebration there of the 
Karthigai festival, any more than with 
those mentioned in the agreement; but, in 
other respects, he acceded to the plaintiffs’ 
claim, and framed a decree on that footing. 
The High Court, on appeal, on construc- 
tion of the agreement, held that the plaint- 
iffs had no such right asthey claimed, and 
dismissed the suit. Between these two 
views, the Board has now to pronounce. 

The form of the document of the 26th 
January, 1846, supplies, their Lordships 
think, the key to its meaning and effect, 

It is, as has been said, and as appears 
from its terms, one of two agreements 
reached at the same time. Its purpose is 
to set forth the liberty which as between 
the “U" temple andthe “Y” temple, the 
latter was to enjoy in the matter of pro- 
cessions and the like. That liberty, it will 
be noted, is very wide in its,scope, extend- 
ing even to “all the festivals of all other 
idols that may be instituted hereafter.” 
There is no restriction as to time or place, 
“You may conduct the festivals at any time 
and at any place as you like,” save on 
any of the-23 days of the “U” festivals, with 
reference to which a qualified precedence 
iş reserved for the “U” processions, The 
meaning œf all this, as their Lordships 
think, is plain. First of all, except- for 
the supposed illegality of certain proces- 
sions, the “Y” temple had always been 
fully entitled to carry out any of its pro- 
cessions without asking the “U” temple’s 
leave. Presumably, therefore, the liberty 
was sought for and conceded in consequ- 
ence of that supposed illegality. But, 
secondly, the agreement could not make 
legal, prgcessions which for any reason were 
illegal. All it could do.with weference to 
the “Y” temple processions and ceremonies 
was to provide that no objection to these 
would be taken by the “U” temple, what- 
ever might be at law its right to stop them, 
And this the agreement in effect did, 
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Further, by implication, as their Lordships 
think, the agreement imported that the 
“TJ” temple would not by any procession 
or eeremony of its own, or inany other way, 
interfere with or obstruct any processions 
or ceremonies of the “Y" temple thereby 
authorised, except to the extent in terms. 
permitted by the agreement itself. 

But the agreement imposes no further 
fetter or restriction upon the “U” temple. 
If any further restriction on that temple 
conventionally exists, it must be found in 
the other agreement, the agreement by 
which, as recited, the “Y” temple in similar 
form, although in terms more restricted, 
had apparently defined the processions and 
the like which, as between the “U” temple 
and itself, the “U” temple might carry out. 
And if the law bad been what it was then 
supposed to be, the liberty so conceded by 
the “Y” temple would have been, in effect, 
the measure of the “U’ temple's enjoy- 
ment, because theagreement did not pre- 
vent the “Y temple from exercising any 
right the general law gave it to stop any 
further processions of the “U” temple. But 
equally the agreement as recited imposes 

‘no restriction in terms upon the “U” tem- 
ple, and, however, non-existent the privilege 
may have been supposed to be, the agree- 
ment in no way purports to interfere with 


the exercise by the “U” temple of any 


rights in respéct either of processions, cere- 
monies, or anything else of which by law 
that temple was, irrespective of any eon- 
sent or approval of the “Y” temple, pos- 
sessed. And the legal rights of the “U” 
temple in such a matter are now undoubt- 
ed. The decisions of the Sudder Court 
above referred to are overruled, All re- 
ligious processions, those of the appellant's 
and the respondents’ temples indifferently, 
are now under the control of the Police. 
As so controlled all are equally lawful. If, 
therefore, the true cffect in this matter of 
the two agreements be, as their Lordships 
think it is, that the obligation of the res- 
pondents thereunder is merely an obligaticn 
not to interfere with or obstruct any authc- 
rised procession or ceremony of the “Y` 
temple, it is plain that by their procession 
of the 13th November, 1918, the® responc- 
ents infringed no rightof the appellant 
or his temple under that agreement. Tke 
result is, that the suit fails, Their Lord- 
ships, however, are not without hope that 
the elucidation of the effect of the instru- 
ments and the free course for the “Y” tem- 
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ple’s processions which, so far as the “U” 
temple is concerned, these secure will, when 
brought to the notice of the Police, enable 
them by apt regulation of the processions 
of the two temples to bring about an ac- 
commodation between them which ought to 
have been reached without any recourse to 
litigation. ; 

Their Lordships, in expressing these 
views as to its meaning, have, like the 
High Court, assumed’ the agreement in 
suit to be valid. - They have not inquired 
into and donot pronounce upon the de- 
fences to the suit made in their written 
statement by the respondents. 

For the reasons they have given, their 
Lordships think that the order and decree 
of the High Court should stand, and they 


-will humbly advise His Majesty that this 


appeal therefrom be dismissed with costs. 
Z. K. l Appeal dismissed. 
Solicitors for the Appellant :—Messrs. 7’. 
L, Wilson & Co. | 
Solicitors for the Respondents: —Mr, 
Douglas Grant. ~ 


— 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL OLViL JURISDICTION 
No. 13 of 1926. 

April 20, 1926. . 
Present:—Sir Lancelot Sanderson, KT., 
Chief Justice, and Justice Sir,George Claus 
i Rankin, KT., 
MEGHJEE MANSING— PLAINTIFF 
—ÅPPELLANT 


VENSUS 
KALOORAM LACHMINARAIN— 
DERENDANT— RESPONDENT, 

Letters Patent (Cal), cl 15—High Court Rules (Ori- 
ginal Side) Ch. XIITA—Order giving leave to defend 
—Appeal—A fidavit, contents of. 

. When the question arises, whether an order is a 
judgment within the meaning of cl. 15 of the Letters 
Patent and is, therefore, appealab&, the Court must 
have regard to the particular facts of the case and the 
nature of the order. [p. 183, col. 1.) ; 

An order giving unconditional leave to defend, on . 
a summons under Oh. XIIIA of the Calcutta High 
Court Rules (Original Side),~is not a judgment within 
the meaning of el. 15 of the Calcutta Letters Patent, 
and is, therefore, not appealable. [2bid.] 

An affidavit, in relation to summons under Ch, 
KITA, ought to be sufficient and in accordance with 
the provisions of r. 3; it is not sufficient if it refers 
to the plaint and says that the statements contained 
in it are true. [p. 183, col. 2.] 

Letters Patent appeal against an orJer 
of Mr. Justice Buckland, dated the llth De- 
cember, 19253 5 
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Messrs, Langford James and M. N. 
Kanjilal, for the Appellant, 

Mr. K. P. Khaitan, for the Respondent. 

JUDGMENT, 
_ Sanderson, ©. J.—This is an appeal 
by the plaintiff against an order of my 
learned brother, Mr. Justice Buckland, made 
on the 11th December, 1925. 

The matter came before the learned 
Judge by means of a summons under Chap. 
XA of the Rules of this Court on the 
Original Side. The learned Judge said 
that “this application must fail for the 
reason that there is no affidavit of any one 
who swears positively to the facts of the 
case. I have but to repeat whatI have 
said often before that it does not suffice to 
refer to the plaint and say that the state- 
ments contained in it are true. The applica- 
tion is dismissed with costs.” 

On the opening of the appeal, the learned 
Advocate for the defendant took the point 
that no appeal would lie from the order 
of the learned Judge on the ground that it 
was nota judgment within the meaning of 
cl. 15 of the Letters Patent of this Court. 

The order which the learned Judge made 
was in the form of a dismissal of the 
- application for. judgment made by the 
plaintiff. In effect it was an order giving 
leave to the defendant to defend the suit, 
the consequence of which would be that 
the suit would be tried in the ordinary 
manner. 

In my judgment no appeal lies from 
that order. As I have 
occasions, when the question, whether an 
order is appealable or not, arises, the Court 
must have regard to the particular facts of 
the case and the nature of the order. 

‘When the learned Judge gives uncondi- 
tional leave to defend, as in this case, on 
a summons under Chap. XIIA of the 
Original Side Rules, in my opinion, it is 
not a judgment within the meaning of cl. 15 
of the Letters Patent. 

Reliance was ‘placed by the learned Advo- 
cate for the appellant upon a decision of 
this Court in the case of Kuramall Rambul- 
lobh v. Mungilal Dalim Chand (1). That is 
not an authority which covers the facts of 
this case. As Ihave already said each case 
- must be decided on its own facts and the 
nature of the order. 

That conclusion is sufficient to dispose of 
this appeal. 


(1) 54 Ind. Cas, 836; 28 O. W. N. 1017, 
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The learned Advocate for the plaintiff, 
however, argued strenuously that the learn- 
ed Judge ought not to have dismissed the 
application on the ground, on which the 
learned Judge relied, namely, that- the 
affidavit was not sufficient. 

I propose to say a word or two with regard 
to that, because, the point relating to the 
‘insufficiency of the affidavit may arise in 
future with regard to other cases. Rule 3 
‘provides that there must be an affidavit by 
the plaintiff himself or by any other person 
who can swear positively to the facts verify- 
ing the cause of action and the amount 
claimed, ifzany, and stating that in his 
belief there is no defence to the claim. 

I am of opinion that the learned Judge 
was right in taking care that the affidavits 

‘in relation to summons under Chap. XIIA 
should be sufficient and in proper form. 

There ought to be no difficulty on the part 
of legal practitioners dealing with this 
Chapter, and the affidavit made on behalf of 
the plaintiff ought to be in accordance with 
the plain provisions of Chap. XIIA, r. 3. 
The learned Judge, as I have already men- 
tioned, said, “It does not suffice to refer to 
the plaint and say that the statements con- 
tained in it are true.” 

I agree with him to that extent. But he 
seems to have overlooked the fact that in 
this case the affidavit contained considerably 
more than a mere reference to the plaint. 
The affidavit was sworn by a member of 
the plaintiff's firm. It contains paragraphs 
setting out what was the cause of action, 
namely, the difference alleged to have 
been settled by a contract of the 12th De- 
cember, 1924. It was alleged that the 
defendant had nodefence to the suit at all 
and had entered appearance only to delay 

“the hearing of the suit and to gain time. 

It was further alleged that the plaintiff 
had been desirous of going to arbitration 
and that the defendant had taken up the 
position that: there was no ground fcr 
arbitration, because there was no dispute 
between the parties. 

A letter from the defendant to the Regig- 
trar of the Chamber of Commerce, cated 
the 19th May, 1925, was set out in the affida- 

_vit in which the defendant said: “Itisa 
clear settlement contract by which we are 
to pay to Messrs. “Meghjee Mansing a 
difference of Rs. 2-5 per cent. yards. Messrs, 
Meghjee Mansing presented us the differ- 
ence bill every month which we accepted 
without protest. There is nothing for the 
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arbitrators to arbitrate upon, because there 
is no dispute. Olause 12 of the contract 
provides arbitration by your tribunal if 
there is a dispute, but when we admit their 
claim there is no dispute and consequently 
no ground for urbitration.” 

- It seems to me that there isa great deal 
more in that affidavit than a mere reference 
to the statements in the plaint and a 
further allegation that the statements are 
true. 

With great respect to the learned Judge I 
think it would have been better if he had 
considered the question on the, merits 
instead of dismissing the application on 
the ground that the affidavit was insuffi- 


cient. ; 
: I refer to this matter, so that in future 


when an application is made under Chap. 


XIHA, care may be taken to see that the 
plaintiff's affidavit is in accordance with the 
provisions of the rule. . 
. On the ground that there is no right of 
appeal in this case, Iam of opinion that 
the appeal should be dismissed with costs, 
Rankin, J.—I entirely agree. 
8. D, Appeal dismissed, 


eee 


ALLAHABAD HIGH COURT. 

: Seconp Orvin Apprat No. 1020 or 1923, 
April 20, 1926. 
Present :—Mr. Justice Lindsay and 
4 _ Mr, Justice Kanhaiya Lal. 
MAHADEO KASAUDHAN—Drrenpant— 
APPELLANT 
VEYSUS 
GAYA DIN KASAUDHAN AND ANOTHER 
—PLAINTIFFS—RESPONDENTS, 

Hindu Law—Joint family—Property acquired by 
member, nature of—Presumption—Burden of proof. 
.. Where it is proved that there is a joint family and 
that the joint family has some joint property, the 
presumption will arise that all property acquired while 
the family still remains joint is joint family property, 
anc the onus of proving that any particular item of 
property alleged to be joint is in fact separate pro- 
perty, will lie upon the person who asserts that the 
property is separate. [p. 185, col. 1.) : = 

Second ‘appeal against a decree of the 
Second Additiopal Judge, Gorakhpur dated 
the 8th March, 1923. 
<. Messrs. Sanker Saran and Shiva Prasad 
Sinha, for the Appellant. A 
. Mr. U.S. Bajpai, for the Respondents, 
. JUDGMENT.—These. appeals have 
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arisen out of two separate suits but as they | 
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relate tothe same property both appeals 
have been heard together. The property 
in dispute consists of a house which for 
the sake of convenience we will describe as 
house No. 2situate in Muhalla Muftipur in 
the City of Gorakhpur. i l 

The parties to the litigation are members 


‘`of a family descended from one Ghisiawan 


Kasaudhan. The plaintiff in the suit out 
of Which Appeal No. 1020 of 1923 has arisen 
was one Gaya Din, the father-in-law of 
Basant Lal, one of the members of this 
family. He seeks to attach a one-third 
share said to be the property of Ranbya. 
In the other suit which has given rise to 
Second Appeal No. 1662 of 1924, the sons 
of Basant Lalsue for the partilion of a 
one-third share. 

It isnot disputed now, and indeed can- 
not be disputed, that in view of what was 
decided in a previous litigation, the de- 
scendants of Ghisiawan Iasaudhan con- 
stituted a joint Hindu family up till the 
end of the year 1913 when one of them, 
Bhairon, son of Chedi died. 

. This house with which we are concerned 
appears to have been purchased on the 
20th of November 1920, in the name of 
Mahadeo, son of Bhairon. The Additional 
Judge who decided theappeal from which 
Second Appeal No. 1662 has been brought 
was of opinion that although this house had 
been purchased in the name of Mahadeo, 
it really was purchased with funds supplied 
by his father Bhairon. Thatis a finding 


- of fact behind which the parties cannot go 


in second appeal, : 
“The Courts below have come to conflict- 
ing decisions regarding the nature of this 
property now in dispute. 

The case which was being put forward 
by Mahadeo was that the property was 
separate property which did not belong to 
the joint family. The other claimants to 
the property were asserting that the pro- 
perty was joint family property belonging 
to the joint family. We have, therefore, to 
decide now which view is correct on the 
evidence as submitted to the Courts below. 

We start with the fact which cannot naw 
be disputedthat up till the death of Bhaircn 
in 1918, the family descended from Ghi- 
siawan was a joint Hindu family. We also ` 
have the fact that the house now in dispute 
was purchased in November 1910, some 
three years before the death òf Bhairon. 
We also have the fact found by Mr, Ali 


Ausat, the Additional District Judge, that 
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Bhairon supplied the funds for the purchase 
of this house, 

It is to be mentioned here that before 

his death, Bhairon executed a Will by 
which he bequeathed the house now in dis- 
pute and two other houses to his son 
Mahadeo. It has‘been found in other liti- 
gation, that one of the houses so bequeathed 
by Bhairon was joint ancestral family pro- 
perty and the other members of this familye 
have been already awarded their share in 
that house. A second house bequeathed 
by Bhairon was held to have been his 
separate acquisition as he had acquired it 
by collateral inheritance. The third house 
is the house with which we are dealing 
now. 
- Mr. Baijnath Das, the Additional District 
Judge who decided the appeal which has 
given rise to Second Appeal No. 1020 of 
1923 held that this house in, Muftipur 
should be treated as joint family property. 
He expresses his opinion in the following 
terms which are to be found at the end 
as ae judgment dated the 8th of March 
192 


“It has been definitely found in the for- 
mer suit that the family had been joint till 
Bhairon's death in 1913, The acquisition 
in 1910, therefore, though in the name of 
one member was really an acquisition for 
and by the family. The defendant (i. e., 
Mahadeo) has failed to show whence the 
purchase-money came, the criterion in such 
cases.” 


We may say atonce that the law is 
not correctly laid down in the passage 
which we have just referred to. The view 
of thelaw which has been taken in cases 
of this kind in this Court is laid down in 
Ram Kishen Das v. Tanda Mal (1). There 
it was held that where it is proved that 
there is a joint family and where it is also 
proved that that joint family has some joint 
properly, the resumption will arise that 
all property acquired while the family still 
remains joint is joint family property and 
that the onus of proving that any particular 
item of property alleged to be joint, is in 
fact separate property, will lie upon the 
person who asserts itto be so. It was not 
sufficient, therefore, to find as Mr. Baijnath 
Das did, that the family having been joint 
in 1913, it necessarily followed that the 
house now in dispute was joint family 
property. In order to arrive at that con- 


(1) 10 Ind, Cas. 543; 33 A, 677; 8 A. L. J. 723. 
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clusion it was further necessary to find that 
this joint family had at some time or other, 
some joint family property. That, as we 
have said, is the principle laid down in 
the case above cited, a principle which has 
been uniformly followed in this Court. 

In the appeal decided by Mr, Ali Ausat 
and which has given rise to Second Appeal 
No. 1662 he has, in our opinion, laid the 
burden of proof on the wrong party. He 
finds in fact that there was some joint 
property belonging to this joint family, 
property which wasin that family in the 
time of Chhedi who was the grandfather 
of the defendant Mahadeo. In his judg- 
ment, Mr, Ali Ausat finds that there was 
an ancestral house in this family during 
the lifetime of Chhedi and he further 
finds that Chhedi had mortgaged this house 


.in the year 1876 for a sum of Rs. 125. That 


is aclear finding that this joint family did 
possess some joint property but Mr. Ali 
Ausat was of opinion that the parties who 
were claiming that this property was joint 
family property had to gofurther and prove 
that this bit of ancestral property was of 
sufficient value to justify the conclusion 
that the family was in possession and could 
have been in possession of joint family 
funds in the year 1910 when this house 
was bought. What Mr. Ali Ausat says is 
that although this house was in possession 
of the family in the lifetime of Chhedi 
nevertheless, there was no substantial nuc- 
leus of ancestral property which came into 
the hands of Bhairon at the time of Chhedi's 
death sufficient to enable Bhairon to live 
on it. Onthe principles laid down in the 
ruling reported as kam Kishen Das v. 
Tanda Mal (1) there was no duty on the 
plaintiffs to prove this. Once it was proved 
that thereevas any joint property belong- 
ing to the family, the burden of proof shift- 
ed and it lay upon Mahadeo who was 
claiming the property as separate pro- 
perty to prove the case he was setting up. 
In our opinion he failed to discharge the 
burden: which was upon him. 

All that the learned Judge was able to 
find was that, the money which had gone 
to purchase this house in the name of 
Mahadeo,in the year 1910 was supplied by 
Bhairon but until it was proved that 
Bhairon. had acquired this money in some 
manner which constituted it his separate 
property, the presumption arising fiom the 
existence of joint family and from the exist- 
ence of ancestral family property must be 
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that Bhairon was providing this money out 
of what was ajoint family fund. 

On the facts, therefore, as put forward 
by the Court below we have no doubt that 
it was rightly found that this house in dis- 
pute, house No. 2, in Muftipur Muhalla was 
joint family property which was liable to 
division. On this finding, therefore, Second 
Appeal No. 1020 of 1923 fails and is dis- 
missed with costs including in this Court 


fees on the higher scale. 
Z. K, Appeal dismissed. 


e ara 


LAHORE HIGH COURT. 
MISOELLANEOUS First CIVIL APPEAL No. 
473 oF 1926. 

May 10, 1926. 

Present :—Mr. Justice Dalip Singh. 
Tas ALLIANCE BANK or SIMLA, LIMITED 
(tn LIQUIDATION) THROUGH TAB LIQUIDATORS 
Messrs, D, MAKECHNIE, ETC. —DRORBE- 
FIOLDER—APPELLANT 
versus 
[Miss I. LOWRIE—JUDGMENT-DEBTOR 
—RESPONDENT. 

Civil Procedure Code (Act V of 1908), Q. XXI, v. 92 

—Inadequacy of price—Sale, setting aside of. 
Tnadequacy of price is no ground for setting aside a 
-_ gale held in execution of a decree. [p. 186, col. 2.] 
Miscellaneows first appeal from an order 
of the Senior Subordinate Judge, Simla, 
dated the 18th December 1925. 
Mr. Muhammad Amin Khan, for the 
Appellant. 4 
Mr. M. Sieem, for the Respondent.. 
JUDGMENT.—In execution ofa decree 
obtained by the appellant, Alliance Bank of 
Sinla, Limited, through the Liquidators 
against the property of J, W. Lowrie of 
Lowrie’s Hotel, Simla, known as L.owries 
de Villa, was soldon the-3lst August 1925. 
Certain objections were taken by the judg- 
ment-debtor to the sale and were all disposed 
of against him except one objection, n amely, 
that the sale price was inadequat and, 
° therefore, onthe judgment-debtor's : paying 
in Rs. 6,500 by way of compensation to the 
‘decree-holder, the sale was set asicle and 
re-sale was ordered during the sgason in 
June 1926. The judgment-debtor paid in 
Rs. 6,500 to Counsel for the decree- holder 
and the Court thereupon set aside tkie sale 
of the mortgaged property and drirected 


fresh sale. The decree-holder has ap pealed- 
- leave given to the decree-holder to bid 


from this order, 
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It is obvious that the Court could not set 
aside the sale under the provisions of O. 
XXL, r. 920n the ground taken by the judg- 
ment-debtor. Counsel for the judgment- 
debtor has, however, contended that as 
a matter of fact the order wasa consent 
order, To prove this he has drawn 
attention to an order of the Court, dated 
16th October, 1925. The order states that 
éhe Counsel for the decree-holder is will- 
ing to have a re-sale provided the judg- 


ment-debtor paysasubstantial sum towards © 


the interest due on the decree. The order 
goes on to state that the judgment-debtor 
admits that he is unable todo so. The case 
was adjourned to the 6th November to allow 


the decree-holder to produce a copy of the. 


judgment of the High Court and to give 
the judgment-debtor an opportunity of pay- 
ing in the amount so that a fresh sale might 
beheld. On the6th November,. the Court 
passed an order that under the circumstances 
it was of opinion that the judgment debtor 
should be allowed another opportunity to 
get a better price and further time up to 18th 
December was given to the judgment- 
debtor to deposit Rs. 6,500 by way of com- 
pensation to the decree-holder. It was pro- 
vided that if the judgment-debtor deposited 
the money, the present sale would be can- 


` celled anda re-sale would be ordered and 


if the money was not paid, the sale would be 
confirmed in favour of. the decree-holder. 
On the 18th December the judgment- 
debtor accordingly as stated above, paid 
Rs. 6,500 to Counsel for the decree holder 
in compliance with the order of the Court 
and the sale was then set aside. Even if by 
any stretch of interpretation the order of the 


16th October could have been passed in pur- 


suance of a compromise, it is clear that the 
order of the 6th November, 1925 was notin 
accordance with anycompromise, nor was the 
sum of Rs. 6,500 ever agreed to be accepted 
by the decree-holder. The fact that his 
Counsel seems to have ace@pted the sum 
without protest cannot, in ‘my opinion, be 
construed to mean a tacit or implied consent 
to the order of the Court, dated the 6th 
November 1925. | 

It is next argued by the-Counsel for the 
judgment-debtor, that the decree-holder was 


` only given leave to bid at the specific auction 


by the order, dated 27th of February 1925. I 
do not consider that the order can be inter- 
preted in that way, nor is there anything to 
show that there was any reason why the 


i 
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should have been confined tothe 20th or 
eo I, therefore, overrule this objection 
also. 

It is, therefore, unnecessary to decide any 
of the other points raised by the appellant 
in this appeal. I accept the appeal, set 
aside the order of the Senior Subordi- 
nate Judge and confirm the sale. The appel- 
lant will have his costs throughout. zi 

R. L. Appeal accepted, 


ALLAHABAD HIGH COURT. 
BECOND CIVIL APPRAL No, 344 or 1926. 
i April 22, 1926. j 
Present:—Mr. Justice Daniels. l 
TULSHI SINGH AND ANOTHER—DEFENDANTS 
ÅPPELLANTS 


© versus f i 
SHEOSARAN RAI AND OTHERS—PLAINTIFES 
— RESPONDENTS. ; 

Civil Procedure Code (Act V of 1908), O. ITX, r. 4— 
Dismissal of suit for default—Remedies, whether ex- 
clusive—-Agra Tenancy Act (II of 1901), s. 84--Occu- 
pancy rights, acquisition of—-Occupation, without con- 
sent of landlord and without payment of rent, effect of 
--Adverse possession. ; 

The two remedies provided by r. 4 of O. IX of the 
O. P. O., viz., a fresh suit, or an application for restora- 
tion, are not mutually exclusive. |p. 187, col. 2.] 

Where a person takes up the position that he is the 
tenant of acertain plot of land, he cannot acquire 
ownership of that plot by adverse possessicn, inasmuch 
as there is no question of any adverse title. [tbid.] 

A person who occupies land without the consent of 
the landholder and without payment of rent cannot 
acquire occupancy rights under s. 34 of the Agra 
Tenancy Act. |p. 168, col. 1.] 

Second appeal against a decree of the 
District Judge, Ghazipur, dated the 9th 
December, 1925. 

Mr. Hartbans Sahat, for the Appellants. 

JUDGMENT.—In these three connect- 
ed Appeals Nps. 344, 345 and 346 there are 
_ 279 respondents. lt is, therefore, undesir- 
able even in the interest of the appellants 
that notice should issue unless there is some 
chance of the appeals succeeding. In my 
opinion the decision of the Court below is 
right and the appeals cannot succeed. 

The appellants are two of the defendants. 
The land is cultivated tal land in the Ballia 
District. There have been disputes about 
it for a long time. According to the Munsif's 
judgment there was a former case under 
g. 145, Cr. P. O. followed by a civil suit in 
which the plaintifis got a decree against 
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the zemindars of Mairi Tar. More recently 
there was a case under s. 145 against the 
tenants of Mairi Tar. The latter got an 
order affirming their possession. The plaint- 
iffs filed a civil suit. The defendants 
claimed to be tenants of the plaintifis and 
were referred to the Revenue Court under 
s. 202 of the Tenancy Act. The Re- 
venue Courts decided against them right 
up to the Board of Revenue. In the mean- 
time, the Civil..Court in the absence of 
the parties dismissed the civil suit without 
waiting to be informed of the orders of the 
Revenue Court. This dismissal under O, 
1X, r. 4 did not bar a fresh suit, The 
plaintiffs then filed the present suit for 
ejectment under s. 58 read with s. 34 of the 
Tenancy Act and have gota decree from 
both the Courts below. On its first institu- 
tion the suit was dismissed by the lower 
Appellate Court on the ground that it was 
not maintainable in view of the dismissal 
of thé civil suit. The plaintiffs went up to 
this Court in appeal and gota decision in 
their favour that the suit is maintainable. 
The suit was remanded for decision on the 
merits. Two pleas are pressed before me. 
First, that though the dismissal of the civil 
suit did not bara fresh suit, yet the two 


remedies provided by O. IX, r. 4, namely, a 


fresh suit, or an application for restoration, 
are mutually exclusive, and, therefore, as the 
plaintiffs unsuccessfully applied for restora- 
tion they cannot bring a separate suit. 

This is a matter which ought to have 
been put forward on the previous appeal 
to this Court. The defendants’ case being 
that the suit was not maintainable they 
ought to have put forward all grounds of 
attack on which they could base this plea, 
but apay from this it has been held in 
Daya Shankar v. Raj Kumar (1) that the 
two remedies are not mutually exclusive, 
and with this decision I agree. 


Secondly, and this is the main plea, it is 
urged that the defendants have been cul- 
tivating the land for more than twelve 
years, and, therefore, s. 34 is not applicable’ 
Aesuming the facts to be as stated, there is 
no force in this plea. The argument is 
that, if, the defendants have been cultivat- 
ing for over twelve years, they must have 
acquired either adverse title or occupancy 
rights. This proposition is unsound. No 
question of adverse possession can arise in 
view of the fact that the defendants have 


(1) 39 Ind, Cas. 191; 200. O. 66, 
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never set up any adverse title, On.the con- 
trary their position ia all the litigation 
which has taken place has been that 
they were the tenants of the plaintiffs. This 
has been found against them. Their claim 
to occupancy rights is negatived by the 
express language of s. 34 of the Tenancy 
Act. The finding of fact is that they have 
occupied without the consent of the land- 
holder and have not paid rent. Section 34 
says that in such a case the occupier shall 
not be deemed to occupy the land for the 
- purpose of acquiring occupancy rights until 
he begins to pay rent therefor, 

The decision. of the Court below is, there- 
fore, correct, and I dismiss the appeals 
under O. XLI, r. 11, O. P. ©. 

OLK Appeals dismissed. 


———— 


PATNA HIGH COURT. 
APPRAL From APPELLATe Decree No. 209 
oF 1923. : 
April 30, 1926. 
Present :—Mr. Justice Ross and 
l Mr, Justice Kulwant Sahay. 
.MIDNAPORE ZAMINDARI Co., LTo.— 
DEFENDANTS—APPELLANTS 
, versus 
KUKTAKESHL PATRANI—P.uatntirr— 
“RESPONDENT. ; 


Construction of document—Intention of parties— 


Conduct of parties, whether relevant—Estoppel against 
estoppel, effect of ~Party disputing validity of docu- 
ment, whether can recover under %t—Limitation Act 
(IX of 1908), Sch. I; Art. 182—-Malikana, meaning of 
—Suit to recover malikana—Declaration, prayer for— 
Limitation, é 

The intention of the parties to a document must be 
collected from the language of the document and may 
ba elucidated by the conduct they haye pursued. 
[p. 190, col. 2.] Mey 

Where a party has successfully repudiated a docu- 
ment as having been obtained by coercion and undue 
influence, it isnot estopped from claiming subsequ- 
ently under that document, not because the document 
represents its real rights, but because it cannot get 
anything more. [p. 190, col. 2.] 

Where there is an estoppel against an estoppel the 
matter is set at large. [ibid.} 

Where in a suit to enforce the payment of malikana 
the plaintiff also claims a declaration of his right to 
recover malikang, the declaration is merely ancillary 
to theclaim forthe recovery of malikanagand the 
suit is governed by Art.,132 of Sch. I to the Limita- 
tion Act. |p. 192, col. 1] 

The word malikana in Art. 132 of Sch. I to the 
Limitation Act is not restricted to malikana as con- 
templated by the Bengal Regulations. [ibid] | 

Appeal against a decision of the District 


Judge Manbhum, dated the 4th November 


[£6 1. O. 1926] 


1922, confirming that of the Subordinate 
Judge, Purulia, dated the 18th April, 1922. 

Messrs. P. C. Manuk and S. N. Palit, for- 
the Appellants. SNG: 

Messrs, A. B. Mukherjee and B. B, Moker- 
jee, for the Respondent. 

JUDGMENT.—The plaintif brought 
this suit to recover Rs. 613-12-5 gandas on 
account of malikana from 1317 to 1327 for 
village Bhalubasa by sale of the village. 
The Subordinate Judge decreed the suit 
with certain deductions from the claim 
and the District Judge modified the decree . 
in favour of the plaintiff, with the result that 
the entire claim has been allowed except 
the claim for interest. The defendant Com- 
pany appeals. Mad 

The plaintiff is the widow of the Sardar 
ghatwal of Taraf Tinsaya in Barabhum, one. 
cf the constituent villages of which is 
mouza Bhalubasa. .Between i88land 1883 
a survey of the ghatwalis of Barabhum was 
made in which Bhalubasa and other villages 
were entered as ghatwali villages, The 
entries were disputed by the zemindar of 
Barabhum and his ijaradar Messrs, Watson 
and Co., the predecessors of the defendant 
Company, who instituted Suit No. 174 of 
1884 for a declaration that Bhalabasa was a 
mal and not a ghatwali village. The Sardar 
ghatwal and the villaga ghatwal, whose. 
name was Gopal Singh, were defendants, 
The suit was decreed ex parte on the 15th 
of January 1885; but, subsequently, on the 
application of the manager of the encum- 
bered estates under whose management the 
estate of the Sardar ghatwal of Taraf Tinsaya 
was, the ex parte decree was set aside as 
against the Sardar ghatwal and when the 
case came on for re-hearing, the plaintiff did 
not prosecute it further but undertook to 
abide by the Settlement which had in the 
meantime been made in 1884. It may be 
mentioned, however, that as the decree 
dgainst the village Sardar had not been set 
aside, Messrs. Watson and Company took 
possession of the village. 

The Settlement just referred tois known 
as the ghatwali rafanama and is a general 
compromise of the whole question of “the 
lands recently surveyed as ghatwali of - 
Barabhum” and was embodied in an` 
instrument executed on the 6th of 
March 1884 by the Government, the Sardar 
ghatwals and the village ghatwals of the 
one part and the zemindar of Barabhum 
and Messrs. Watson and Company of the 
other part. Itis on the construction of this 
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agreement that the decision of the present 
appeal principally turns. 

In order to understand the effect of the 
clauses which are the subject of particular 
controversy in this case, it is necessary to look 
atthe scheme of the rafanamaasa whole. 
It isexpressed to be executed with a view to 
settle the disputes that had arisen in respect 
of the title to and area of mal and ghatwali 
lands during the thakbast and survey af 
ghatwali lands in Pargana Barabhum. It 
was agreed in the first place that the docu- 
ment known asthe isimnavisi of 1833 should 
be assumed to be accurate and that the 
ghatwuli lands should be demarcated in 
accordance with the columns showing the 
quantity of ghatwali lands in each village. 
This was subject to the proviso that, where 
the ghatwali lands were not entire villages 
but had been demarcated more or less ac- 
cording to the isimnavisi, the demarcation 
should hold good in respect of cultivated 
land but not in respect of jungle or waste. 
A rule for calculating the areas is then laid 
down in order thateifect may be given to 
the isimnavisi. The vafanama then pro- 
ceeds to require Messrs. Watson and Com- 
pany to measure at once the entire area 
demarcated as ghatwalt in the recent survey 
except entire villages entered in the isimna- 
yisi. When measurement of a village or 
group of villages is completed, the Super- 
intendent of Surveys is toselect the ghatwalz 
area. This must evidently refer to the 
isimnavisit ghatwalt lands which were not 
entire villages. The néxt matter dealt with 
is jungle; andit is provided that no absolute 
right over the jungles or waste lands shall 
be annexed to the possession of ghatwali 
lands (this expression appears to be used 
loosely and not in the restricted sense of 
isimnavisi ghatwalt lands) but the ghatwal 
is given certain rights of pasturage and 
fuel, ete., subject to certain rules to be 
framed. Jungles on the lands not included 
in the isimndwisi are to be managed by 
Messrs. Watson and Company and one half 
of thenet profits are to be divided among 
the Sardar ghatwals, Sadials and village 
Sardars inthe manner and in the propor- 
tions therein laid down, Clause (12) deals 
with the abadi lands in excess of what is 
shown in the aforesaid isimnavisi of which 
the ghatwals are in possession at present. 
It is provided that this cultivated area is 
to be settled with the ghatwalson certain 
terms, Taese terms are that the excess 
area shall bs measured by Messrs, Watson 


MIDNAPORE ZAMINDARI CO., LTD. V. KUKTAKBSHI PATRANT. 


189 
and Company and the rents payable by 
the actual cultivators shall be fixed on the 
scale therein laid down. The Sardar ghatwals 
are tobe admitted to take settlement of 
each village at a rent not exceeding 50 per 
cent. of the total rent payable by the cultivat- 
ing ratyats, this proportion- being fixedin 
perpetuity. Butitis stipulated that if the 
rate of rent or the total rent payable is raised 
or reduced, the rent payable by the ghat- 
wal would vary accordingly. There were 
certain restrictions on alienation. Each 
village was to be treated as a separate taluk; 
and separate paitas and kabuliyats embody- 
ing these terms were to be exchanged for 
each village. In villages where there was 
no Sadial, the village Sardar was entitled 
to settlement from the Sardar ghatwal of 
all mal lands in the village at a certain rate; 
and, where there was a Sadial as well as 
a village Sardar, the Sadial was first to get 
the settlement at a particular rate and then 
he was to settle with the village Sardar at 
a particular rate. The Sardar ghatwals were 
to be designated as bhumijani talukdars, 
the Sadials as Sadiali talukdars and 
the Sardars as bhumijanidar talukdars. 
Olause (13) provides that the istmnavisi land 
should be wholly separate from the mal 
lands dealt with in cl. (12). The title to 
the latter will not be affected by the dis- 
missal of a ghatwal from his office. Clause 
(14) provides for hastbud to le made of the 
bastu rent according to the local custom, in 
the course of the settlement, of which 50 per 
cent. is to go to the ghatwals to be divided 
among them in a specified proportion. 
Clause (17) provides that the village Sardar 
or Sadial might take settlement direct from 
the zemindar or Messrs. Watson and Com- 
pany; and, in that case,a malikana of 124 
per cent, would be paid to the Sardar ghat- 
wal or the Sadial. Finally, it was agreed 
that the jama fixed under the settlement 
should remain unchanged for ten years. 
The contention on behalf of the appel- 
lant Company is that as Bhalubasa was 
admittedly jungle in 1884, the only right 
under this agreement which the Taraf Sardar* 
got over Bhalubasa was a right to a share in 
the net profits of the jungle under cl. (10); 
but no claim under cl. (10) has been made 
in the present case. The pregent claim is 
made under cls, (14) and (17) for 5 annas out 
of every rupes of the bastu rent and 12 
per ceat. of the agricultural rent as malik- 
ana; but these clausas have no application, 
Olause (12) and, congequently el, (17), which 
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must be read along with it, apply only.to 
the cultivated area then held by the 
ghatwals; in excess of the area shown in the 
isimnavisi while as to cl, (14) there was no 
bastu and’ consequently no bastu rent for 
Bhalubasa was in contemplation of the par- 
ties in 1884. The village has been reclaim- 
ed since 1892; and the fact that itis now a 
cultivated area with homesteads will not 
entitle the plaintiff to the homestead rent 
and the malikana which the rafanama 
provides for in the case of land then under 
cultivation. 

The contention on behalf of the, respond- 
ent, on the other hand, is that the rafa- 
nama incl. (12) makes provision not only 
for the settlement of rentofthe land then 
under cultivation, but for the settlement 
of the entire mal villages with the ghatwal 
at arate fixed in perpetuity and that the 


.clause is not to be read as if it were con- 


fined only to the land under cultivation. 
in 1884. Learned Counsel for the appel- 
lant, however, lays stress on the words 
“at present” incl. (12). Now it is clear 
that the meaning of cl. (12) is at least this, 
that where there was cultivated land ina 
mal village then held by a ghatwal, the 
ghatwal was declared to be entitled to a 
settlement of the village on payment of 
50 percent, of the rent payable by the ratyats. 
The area in cultivation, . therefore, was im- 
material. It might be the whole village or it 
might be part of the village. But where there 
was cultivatedland in a mal village held by 
the ghatwal, the ghatwal was entitled to 
settlement of the village as a bhumijani 
talukdar. The rent would naturally ex- 
pand as more and more lands were brought 
under cultivation. Is it then proper to 
construe this agreement as if it meant that 
where a village was jungle im 1884, the 
ghatwal in possession was not to be entitled 
to settlement when the village became 
cultivated but was simply to lose even his 
jungle rights with the disappearance of the 
jungle itself? This seems a very forced 
construction. It appears to me that thereal 


. meaning of the agreement is to provide 


(A) for jungle and (B) for cultivated land. 
When a jungle village is reclaimed, | it 
ceases, to be jungle and would, therefore, 
come under theprovisions releating to 
cultivated land. The only difficulty in the 
-way of this construction isthe words “at 
present” incl.(12). But in my view these 
words do not relate to the word, “ cultivat- 


ed," but to the words “held by the ghatwals,” 
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The jungle village was also held by the 
ghatwals then; and, to say that, because it 
was not cultivated in 1284, therefore, the 
provisions of the rafanama for cultivated 
lands held by the ghatwals are not toapply 
to jungle land which has been reclaimed, 
seems tome inconsistent with the tenor of 
the whole document, It admittedly would 
leave a great gap in the completeness of 
the ‘settlement; and it is unnecessary to 
suppose that any such gap was intended 
to be left or was ever left by oversight. 
The instrument lays down the rights in the 
jungle and in cultivated land ; and the fact 
that Bhalubasa has passed from the one 
category tothe other is no reason for .ex- 
cluding it from the terms of the rafanama. 


The Courts below in their judgments on 
this part of the case relied on the actings 
of the parties. Learned Counsel contended 
on the authority of North Eastern Railway 
Co. v. Lord Hastings (1) that the words of 
an instrument must be construed according 
to their natural meaning ; and, as the pre- 
sent instrument is plain, no evidence of the 
actings of the parties is admissible. The 
controversy that had arisen over the in- 
terpretation of the document is. sufficient 
to show that itis not plain or unambiguous 
in “its terms. -And this seems to me to be 
very plainly a case in which the words of 
Park, J., in Chapman v. Bluck (2) are ap- 
plicable: “The intention of the. parties’ 
must becollected from the language ofthe 
instrument and may be elucidated by the 
conduct they have pursued.” [quoted in 


` Waicham v. Hast Africa Protectorate . (3) |. 


I think therefore, that evidence of the act- 
ings of the parties was admissible in this 
ease. This corsisis of Ex. 6 and Ex. 3. 
Exhibit 6 was a kabuliyat, executed on the 
13th of July 1:83, by Messrs. Watson and 
Co. in respect of Taraf Tinsaya in favour of 
the manager of the encumbered estates. 
The kabuliyat coatains the following, among 
other terms: “During the term of the 
lease we shall have the right to make frech 
settlement, measurement and assessment of 
rate of rent withall kinds of raiyais and 
tenants of tte lands included in this ijara, 
in respect ofthe lands in their possession 
as well asto make nayabadi settlement in 


(1) (1800) A. O. 260; 69 L. J. Oh. 516; 82 L. T. 429; 
16 T. L. R. 325. sas 

(2) (1838) 4 Bing, N. O, 187; 5 Seott 515; 1 Arn, 27; 

L 0 Jur. 206; 132 E. R. 760 > 


“J. O. P. 100; 2 : 
(3) (1919) A. C. 533; €7 L.J. P, O. 150; 34 T, L. 
481; 160 L. T, £58, j H 


` 
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respect of patit lands. rae Besides 
the fixed rent,out of the amount of bastukar 
which is realised from the household lands 
according to the long standing practice of 
the pargana, we shall pay separately the 
five annas share which is dueto the Sardar 
ghatwal of Taraf Tinsaya according to para. 
14 of the rafanama, dated the 6th of March 
1881, regarding mal ghatwali of pargana 
Barabhum............... As regards the jungles 
in the lands included in the ijara, we shall 
proceed to act according to para. 10 of the 
said rafanama.” 


This kabuliyat covers 28 villages includ- 
ing Bhalubasa and allitsterms apparently 
apply indiscriminately to all. There is 
nothing to suggest the construction of the 
rafanama now contended for by the appel- 
lant. Exhibit 3 is a petition, dated 21st 
April 1898, for execution of a decree against 
the present plaintiff by which Messrs, 
Watson and Co, the decree-holders, 
prayed for the sale of 15 villages including 
Bhalubasa with this note—“ According to 
the rafanama, dated the 6th of March 1884, 


the rent for the judgment-debtors' bhumijant. 


talukdart right in these mauzas has not as 
yet been assessed. It will be assessed with- 
out delay.” This was in 1898 after the 
reclamation had begun. Learned Counsel 
céntends that if the right was not there, 
the use of these words will not confer it, 
But the question for decision is whether 
the right is there or not; ‘and the use of 
these words is certainly an indication that 
in the contemplation of the parties it was. 
I therefore, think that both on the con- 
struction of the instrument and on the 
evidence of the actings of the parties, the 
Courts below were right in holding that 
the plaintiff was entitled to malikana and 
toa share of the bastu rent of Bhalubasa. 


Tt was next contended on behalf of the 
appellants thatthe plaintiff was estopped 
from bringing Mis suit on the basis-of the 
rafanama because in two previous suits, in 
Suit No. 539 of 1891 she herself as defend- 
ant, and, in Suit No, 484 of 1899, she 


through her tenant Bahadur Singh as de-- 


fendant, had repudiated the rafanama as 
having been obtained by coercion and 
undue influence. The plea was accepted 
and it is contended that unless the plaint- 
iff restores to the defendant the villages 
Jagudih and Erka which were the subject- 
matter of these suits, she is not entitled 
tosueon the xafanama which she then 
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successfully repudiated. Refence was made 
to the decisions in Srimut Rajah Mcottoo 
Vijaya Ragamadha Bodha Gooroo Saumy 
Periya Oodya Taver v. Katama Natchiar (4), 
Girish Chandra Bit v. Bepin Behari Khan (5) 
and Bhola Singh v. Babu (6). But the facts of 
these cases were differentfrom the facts of the 
present case. In the first case referred to, 
the plaintiff had in an earlier litigation 
disclaimed title under a certain instrument 
asa Will and in a later suit the same plaint- 
iff set up the instrument as a valid Will 
and testament. The Judicial Committee 
held that this could not be done. In the 
second case, the defendants set up a lease 
in an earlier litigation as a bar to the 
plaintiffs’ claim for possession and succeed- 
ed; and in a second suit by the same 
plaintiffs, they contended that the lease had 
terminated before the first suit was institut 
ed. It was held that this plea was not open, 
In the third case, it was held that the 
plaintifis could not rely upon a Will when 
they had ina previous litigation obtained 
a declaration of its invalidity against the 
same defendants. In the present case the 
plaintiff, who in the earlier litigation had 
been resisting the rafanama as defendant 
now pleads that this village is aghatwalé 
village and there had been disputes and the 
Government had intervened and a rafanama 
had been drawn up to settle the disputes - 
and she, therefore, claims suck rights as the 
rafanama’ gives her, not because it repre- 
sents her real rights, but because she can- 
not get anything more. I can see no pre- 
judice to the defendant in her adopting 
this position and nothing contrary to na- 
tural justice. Moreover, as the learned 
District Judge has pointed out, by two 
judgments (Ex. ll in Suit No. 83 of 1903 


“and Ex, 12%in Suit No. 49 of 1901) the 


rafanama had been affirmed. If there is 
an estoppel (andI do not think there is) 
there is also an estoppel against the estop- 
pel and the matter is set at large. In my 
opinion, this argument fails. 

It was then contended that the Claim 
is barred by limitation. The Courts be- 
low have held that the case is governed 
by Art. 132 of the Limitation Act. Learned 
Counsel weferred to certain decisions, viz., 


(4) 11 M, I. A, 50; 10 W. R. P. C. 1; . 
212; 20 EB. R. 20. KANE, 
B n ma ou 159; 27 0. L. J. 535, 
. Cas. 503; 1 L, 464; 77 P, W, R, 1920: 907 
L, J, 431; 52 P. L, R. 1921, | eee 
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Chhaganlal v. Bapubhat (7), Raoji v. Bala 
(8) and Bhimabai -Padappa Desai v. 
Swamirao Shriniwas Parwati (9) in support 
of- his argument that as the plaintiff could 
no longer claim a declaration óf her right 
to receive malikana, her right to recover 
the matikana itself was barred. Now al- 
though she has in the present suit in her 
amended plaint claimed a declaration, this 
is merely ancillary to her claim for malikana 
and the plain terms of Art. 132 entitle 
her to enforce payment for 12 years from 
the date when the money sued for became 
due; and, in this view, she is within time, 
as was held in Hurmuzi Begum v, Hirday 
Narain (10). The learned Counsel also 
cited Gopt Nath Chobey v. Bhugwat Per- 
shad (11) to show that ifthe suit was for 
the purpose of establishing a pericdically 
recurring right, Art. 131 would apply and 
the period must be reckoned from the time 
when the plaintiff was first refused the 
enjoyment of the right; and argued that 
the suit of 1901 was notice to her’ ofan 
adverse title. The finding of fact of the 
Court below, however, is that there was no 
instance of the malikana having been 
claimed and refused in the past, and I fail 
to see Low the Suit No. 158 of 1901 which 
was brought against the defendant by 
Gopal Singh fora declaration that he held 
a jamai right under the present plaintiff 
(who was a pro forma defendant) can affect 
the plaintiff with notice that the defend- 
ant would refuse to give her malikana under 
the rafanama. 

“Tt was next contended thatthe malikana 
referred to in the explanation to Art, 132 is 
malikana as contemplated by the Bengal 
Regulations and that the malikana in this 
suit does not fall within the explanation. 
Reference was made toan obgervation’ in 
Mullick Abdul Guffoor v. Muleka (12) where 
Garth, C. J., said that a malikana right 
is the right to receive from the Govern- 
ment a sum of money, ete, But his Lord- 
ship was there dealing with the malikana 
which was in question in that case. That 
happened to be a malikana under the Ben- 
gal Regulations; but I can- see no reason 
for restricting the application of the word 
as used in the explanation to Art. 132 in 

(7) 5 B. 68; 3 Ing. Dec. (xN. s.) 47, 

(8) 15 B. 135; 8 Ind Dee. (N. 8.) 91. 


9) 60 Ind. Gas. 892; 45 B. 638; 23 Bom. L. R. 100, 
to 50. 991; 60. L. R.133; 2 Ind, Dec. (N, s.) 


95. 7 
ay 10 0. 697; 5 Ind. Dec. (N. s.) 468, 
(12) 10 O, 1112 at p, 1125; 5 Ind. Dee, (x, 5) 743, 
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this way. The allowance claimed in the 
present case is malikana and it falls within 
the language of the Article, 

Then it was argued that even if the 
124 per cent. of the agricultural rent is 
malikana, the 5. annas in the rupee of 
bastu rent is not malikana andis not so 
described in the instrument. But in my 
opinion, both claims stand on the same 
@ooting. The land is not settled with the 
Taraf Sardar, but direct with the village 
Sardar or, in this case, with the defendant 
Company which stands in the shoes of the 
village Sardar by reason of their having, 
taken possession of his interest in execu- 
tion of the decree of 1884 after the rafa- 
nama had been entered into. The taraf 
Sardar is given his share of the bastu rent 
in lieu of the profits arising from the home- 
stead. land and it stands on precisely the 
same footing as the 124 percent. of theagri- 
cultural rent. ` 

The last point taken was that the learned 
District Judge has erred in not deducting 
from the rental 6 annasin the rupee deduct- 
ed by the Subordinate Judge as a deduc- 
tion made by the defendant Company in 
favour of its lessee Sham Dhal who got 
the land reclaimed. Tenants on reclaiming 
land are given 6 annas out of 16 annas of 
the land free from rent; and this is the de- 
duction to which the Subordinate Judge 
refers. But to deduct another 6 annas from 
the rent of the remaining 10-annas is to 
make the deduction twice over; and the 
learned District Judge was right in dis- 
allowing this double deduction, | 

The appeal -must be dismissed with - 
costs, ` . 

Kulwant Sahay, d.—I agree. I only 
wish to say a few words as regards the 
interpretation of the rafanama of 1884, The 
circumstances under which the rafanama 
was executed have to be bornein mind, In 
the ghatwali survey of Barabhum held in 
1881-83 certain areas went shown as in- 
cluded. within the ghatwalt which the 
zemindar claimed to be mal lands. A suit 
was instituted by the ijaradar of the zemin- 
dar for declaration that Bhalubasa, the 
village in dispute in the present case, was 
amal and not a ghatwali village. Therafa- 
nama was executed during the pendency of 
this suit. It dealt with not only the vil- 
lage Bhalubasa, but with the entire dispute 
between the parties in relation to all lands 
claimed by the zemindar as a mal and by 
the ghatwal as ghatwalt, It was agreed to by 
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the parties concerned that the ghatwali title 
of the ghatwal will be limited to the area 
shown as such in the isimnavisi of 1883 
and the rest of the area in the possession 
of the ghatwal was declared to be the mal 
land of the zemindar. On reading the 
rafanama as a whole, it seems to me that 
the intention of the parties was that al- 
though the title of the zemindar to the 
excess area was declared, yet the posses-* 
sion of the ghatwal was retained and limi- 
tations to the rights of the parties were 
prescribed. Clause (10) dealt with jungles 
and cl. (12) with cultivated land. These 
are the two important clauses, upon the 
true construction whereof this appeal de- 
pends. 

It seems to me that in cl. (10) a distinc- 
tion was drawn between the jungle or 
waste land and jungle on the land. The 
clause opens with the words that “no ab- 
solute rights over jungle or waste land shall 
be annexed to the possession of ghatwali 
land.” This seems to imply that some 
limited rights were conferred upon the 
ghatwal over such lands. Provision is 
then made as regards the management of 
the jungle on the excess area and the pro- 
fits arising therefrom were to be divided 
between the zemindar and the ghatwal in 
certain proportions. Clause (12) then pre- 
scribed the rights of the parties over the 
lands of the excess area which were not 
waste or covered with jungle but were 
then in the possession of the ghatwal, 
This clause to my mind referred not only 
to the area which was then actually under 
cultivation as contended for by learned 
Counsel for appellants, but referred to all 
lands which were then cultivated or might 
be brought under cultivation thereafter. 
This construction finds support from the 
opening words of cl. (10). The ghatwal 
was not to have an absolute right, but a 
limited right gs set out in cl. (12) and 
some ofthe subsequent clauses, The words 
“ now held by the ghatwals” in cl. (12) to 
my mind are not restricted to the area 
which was then under actual cultivation, 
but they refer tothe lands then held in 
possession by. the ghatwals. This clause 
dealt with all lands in the excess area 
which were cultivable or might become 
cultivable. Clause (10) dealt with jungle 
and waste lands and cl. (12) with arable 
lands and these two clauses covered the 
entire area in excess of the real ghatwali 
Jand then in possession of the ghatwal, The 
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real intention of the parties seems to be 
that the entire excess area, declared to be 
mal, was to continue in possession of the 
ghatwals on payment of rent to the zemin- 
dar and their status was recognised as ten- 
ure holders,: their rights over jungle and 
waste lands and cultivable lands being 
separately defined, the object being that 
whereas before the rafanama, the zemindar 
used to get nothing for the excess area, by 
the rafanama he got a proportion of the 
income by way of rent and certain rights 
over the jungles, The construction placed 
on the rafanama by the Courts below seems 
to be correct. 
Z. K. Appeal dismissed. 


pa 


ALLAHABAD HIGH COURT. 
SECOND Orvit Apprau No. 1415 or 1923, 
May 13, 1926. 
Present:—Mr. Justice Daniels and 
Mr. Justice King. 

LALTA PRASAD AND aNOTHER— 
PLAINTIFFS —APPELLANTS 


VErSUS 
ROHILKHAND ann KAMAUN 
RAILWAY—Dereypants—RESPONDENTS. 
Railways Act (IX of 1890), s.75—Carriage of goods 
—Consignment of parcel containing saver for carriuge 
—Declaration of weight, whether declaration of value | 


—Loss of parcel—Swit to recover value of parcel, whe- 
ther maintainable. 


Plaintiff consigned a parcel of silver to the defend- 
ant Railway Company for carriage and declared 
the contents and the weight of the parcel, but did. 
not declare its value. The parcel did not reach ita 
destination and the plaintiff sued the defendant 
Company for the value of the parcel: 

Held, that thedeclaration of weight of the parcel 
did not amoumt to a declaration of its value as 
required by s.75 of the Railways Act and the plaintiff's 
suit was not, therefore, maintainable. 


Second appeal from a decree of the Dis- 
trict Judge, Pilibhit, dated the 9th of 
August, 1923. 

Dr. S. N. Sen, for the Appellants. 

Mr. B. E. O’Conor, for the Respondents. 

JUDGMENT.—This appeal arises out 
of a suit claiming the value of a parcel 
of thirty seers of silver which was con- 
signed by the plaintiffs-appellants from 
Delhi to Pilibhit. The parcel never reach- 
ed its destination and the plaintiffs claimed 
its value. Among other defences taken by 
the Railway, one is based on s. 75 of the 
Railways Act. Thatsection lays down that 
the Railway shall not be Hable for the losg 
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of ä package containing any articles men- 
tioned in the Second Schedule, which in- 
clude the precious metals, unless the con- 
signor has declared its value and contents 
at the time of delivering the parcel to the 
Railway. In this casethe contents were 
declared, but the value was admittedly not 
declared, All that the plaintiffs said was 
that the parcel weighed thirty seers. 
is not a declaration of value as required by 
s. 75, i 
In this Court the appellants’ learned 
Counsel finding it very difficult to argue 
that a declaration of weight was the same 
thing as a declaration of value shifted his 
ground and urged thats. 75 does not ap- 
ply because it was not proved that the 
parcel. was lost, and suggested that it was 
merely a case of non-delivery and that 
there was no proof that the parcel had 
been lost within the definition of lots 
accepted in such cases as the Secretary of 
State for India v. Firm Jiwan and Atdullah 
(1) and East Indian Railway Company v. 
Firm Kishen Lal-Tirkhamal (2). The Rail- 
way alleged loss and the first Court found 
that it was an established fact that the 
parcel was lost in transit. Itis clear from 
‘the judgment ofthe Court below that the 
plea now put forward was never raised in 
that Court and the appellants cannot be 
permitted to raise it here. The appeal ac- 
cordingly fails and we dismiss it with costs 
including in¢his Court fees cn the higher 
scale.’ 
Z. K. Appeal dismissed. 
(1) 71 Ind. Cas. 609; 21 A. L. J. 220; 45 A. 380; A, I. 
R. 1923 All. 426, 


(2) 73 Ind. Cas. $86; 21 A. L, J. 438; 90, & AL. R. 
531; 45 A, 530; A. I. R. 1924 All. 7. 





MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 179 oF 16924, 
November 25, 1925. 

Fresent :—Mr. Justice Devadoss and 
Mr. Justice Wallace. 

_ Sri Rajah SATRUCHARLA 
GANGARAJU BAHADUR GARU 
AND oTHERS—APPELLANTS No. 2, 4 AND &— 
RISRONDENIS No. 2, 4, anv 8 


versus 
Sir Sri Sri RAMACHANDRA DEO 
GARU, RAJAH or JAYPORE AND ANOTHER 
— PLaIxdiFFE— PETITIONERS— RESPONDENTS. 
Civil Procedure Code (Act ¥ of 1908), O, XL, r. l— 


SATRUOHARLA GANGARAJU BAHADUR V, RAMACHANDRA DEO GARU. 


This. 
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Mortgage-decree—Receiver, appointment of, in respect 
of property not covered by mortgage, whether permis- 
sible. 

Plaintiff obtained a decree on the basis of his mort- 
gage against the mortgaged property and while the 
personal remedy against the mortgagor was still 
outstanding, he made an application for the appoint- 
ment of a Receiver in respect of a property not includ- | 
edin the mortgage to which the mortgagor had 
succeeded as a reversioner after the mortgage suit 
had been filed. The plaintiff alleged that the mort- 
gaged property would not fetch even a portion of the 

e2mount which was due under the mortgage decree : 

Held, that there being no personal decree against 
the mortgagor and no reasonable chance of a pereonal 
decree being passed against him inthe near future, 
he should not be deprived of the possession of pro- 
perty which was notin any way connected with the 
mortgaged property. 

Appeal against an order of the Court of 
the Subordinate Judge, Vizagapatam, dated 
the 20th February, 1924, and made in E. A.. 
No. 1194 of 1913,in E. P. No. 62 of 1919, 
in O. S. No. 22 of 1913. 

Mr. Y. Suryanarayana, for the Appel- 
lants, 

Mr. P. Somasandaram, for the Respond- 
ents. 

JUDGMENT.—This is an appeal 
against the order of the Subordinate Judge 
directing the appointment of a Receiver in 
respect of the Pedda Merangi estate, The . 
plaintiff has obtained a mort gage-decree for 
avery large amount against the appellant. 
It issaid that the personal remedy is out- 
standing but no personal decree has yet 
been passed against the appellant. The 
allegation of the plaintiff is that the mort- 
gaged property would not fetch even half 
the amount ofthe decree. Granting for 
arguments’ sake thatit is so, we do not 
see any reason why the Court should appoint 
a Receiver for property which is not the 
subject-matter of the suit. The appellant 
succeeded as reversioner to the estate of a 
certain minor and the Pedda Merangi 
estate descended to him from the minor after 
the mortgage suit was filed. In these cir- 
cumstances, we do not see any justification 
for the appointment of a Re@eiver for Pedda 
Merangi estate and for depriving the ap- 
pellant of the possession of that estate. 

When there is no personal decree against 
the appellant and when there is no reason- 
able chance of a personal decree being 
passed against him in the near future, we 
do not see why the appellant should be 
deprived of the possession of the estate 
which is not inany way connected with the 
property in the suit. | 
í We, therefore, get aside the order appoint- 
ing a Receiver, but to prevent the appellant 
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from alienating the property in order to 
defeat any personal decree that may be 
obtained by the plaintiff against him, we 
direct that he should be restrained by an 
injunction from alienating the whole or any 
‘portion of the Pedda Merangi estate. 

There was a conditional attachment pend- 
ing theldisposal of the Receiver application. 
If the attachment has lapsed, it will be 
open to the plaintiff to apply to the lowe? 
Court to attach the property and the Sub- 
ordinate Judge will dispose of such an 
application on its merits, 

The appellant will have his costs of the 
appeal here and in the lower Court. 


V. N. V. Order set aside. 
Z, K. 
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ALLAHABAD HIGH COURT. 
SECOND Civin APPEAL No. 124 or 1925. 
March 18, 1926. 

Present:—Mr, Justice Sulaiman and 
Mr. Justice Banerjee, - 
NAURANG RAI AND OTHERS— DEFENDANTS 
— APPELLANTS 


versus 
RAM SUMER RAI AND ANOTHER— 


PLAINTIFFS— RESPONDENTS. 

Pre-emption—Hindu widow, co-sharer—Donee from 
widow, rights of. 

A donee from a Hindu widow, recorded as a pro- 
prietor and co-sharer, is a proprietor and a co-sharer so 
long as the widow is alive, and as such can exercise 
right of pre-emption. 

Atany rate, a gift by a Hindu widow being only 
voidable by the next reversioner, the right of the 
donee to pre-empt is not affected where the gift is not 
declared voidablé till after he has obtained a decree 
for pre-emption in the first Court, 

Second appeal against a decree of the 
Additional Subordinate Judge, Ghazipur, 
dated the 30th September, 1994. 

Mr. U. S. Bajpai, for the Appellants, 

Mr. P, L. Banerji, for the Respondents. 

JUDGMENT.—This is a defendants’ 
appeal arising out of a suit for pre-emption. 
The plaintiff is a donee ofa share from a 
Hindu widow, who was recorded as a pro- 
prietor. Ona suit brought by the rever- 
sioners, it was declared subsequent to the 
passing ‘of the. first Court’s decree in the 
pre-emption suit that this transfer would 
not be binding on the reversioners after the 
widow's lifetime. The contention before 
us is that under these circumstances the 
plaintiff is not entitled to pre-emption, 
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This contention, in our opinion, is not cor- 
rect. A Hindu widow is a co-sharer and 
represents the whole estate for the time 
being In the same way a donee from her 
is a Eroprietor and a co-sharer so long as 
she is alive.. A deed of gift by a Hindu 
wido'w is only voidable by the next rever- 
sioners. It was not declared voidable till 
after the first Court's decree. In view of 
both these grounds it cannot be said that 
the plaintiff has no right of pre-emption. 
The appeal has no merits and is dismiss- 
ed with costs including fees in this Court 
on the higher scale, 
N.H. Appeal dismissed. 
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CALCUTTA HIGH COURT. 
Civit Rute No. 81 or 1926. 
March 15, 1926. 
Present:—Mr. Justice Cuming and 
Mr. Justice Page. 
NIRENDRA CHANDRA BHATTA- 
CHARYA—PLAINTIFe—PETITIONER 


f versus 
DIGENDRA NATH DE—Darenpant— 
Opposite Parry. sais 

Civil Procedure Code (Act V of 1908), ss, 151, 152— 
Amendment of decree—Decree in conformity with 
judgment—Successor of Judge who delivered judgment, 
whether entitled to construe judgmeng. | 

Where a decree is on the face of it in conformity 
with the judgment upon which it is based, a successor 
of the Judge who delivered the judgment has no 
power to amend the decree, in order to bring it into 
conformity with what he conceives to have been the 
real intention of the Judge who delivered the judg- 
ment. [p. 196, col. 2.] 

Rule against an order of the Sub-Judge, 
Cachar, in M. Suit No, 18 of 1921, dated the 
3rd November, 1925. 

Babu Hemendra Kumar Das, for the 
Petitioner. | 

Dr. Dwarka Nath Mitra and Babu 
Upendra Chandra Roy, for the Opposite 


arty. 
ages JUDGMENT. 

Cuming, J.—The facts of the case 
are as follows: The petitiener who has ob- 
tained this Rule instituted a suit in the 
Court of the Subordinate Judge of Cachar on 
the 27t September, 1921 for ghe recovery 
of Rs. 4,882-10-8 against two persons, de- 
fendants Nos. 1 and 2. Defendant No. 2 
did not appear. Defendant No. 1 appeared 
and he stated that he and defendant No.2 
borrowed money from the plaintiff and he 
wrote the document, He, however, added 


e 
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that he was merely a surety, and at the 
same time a written petition was put in, 
in which he stated that he was only liable 
as surety. On the 20th December, 1921, 
the learned Subordinate Judge Mr. G. D, 
Walker passed tlie following judgment 
“defendant No. 1 examined, suit decreed 
on admission against defendant No.1 and 
et parte against defendant No. 2 both with 
costs.” On the 7th January, 1922 the de- 
cree was drawn upin accordance with the 
judgment, namely, “that the suit be de- 
creed with costs on admission against the 
defendant No.1 and ex parte against de- 
féndant No. 2.” The petitioner proceeded 
to put this decree into execution against 
defendant No. 2 and realized the sum of 
Rs: 2,466 from the son and legal repre- 
sentative of the defendant No. 2 who had 
died in the meantime. He then put the 
decree in execution for the balance of the 
claim against the present opposite party, 
the bon of defendant No. 1 who had died 
in the meantime. In this execution pro- 
ceeding which was No. 49 of 1924 the 
opposite party filed an objection stating 
that he would not be made liable till the 
defendant No. 2 failed to pay.. On the 
-23th of April 1925 defendant No. 1 the 
present opposite party madean application 
in the Court of the Subordinate Judge of 
Cachar forthe amendment of the. decree 
on the ground that the decree was notin 
accordance with the judgment.: He seems 
to‘ have contended that the expression “on 
admission” meant “on admission that he 
was only a surety.” This contention found 
favour with the learned Subordinate Judge 
Mr. Denneby. He held that it was clearly 
the intention of the Court who passed the 
judgment to give a decree against defend- 
ant No. 1 only if the amount 
recoverable from defendant No. 2. In this 
view of the matter he ordered the amend- 
ment of the decree. I may here note that 
this was not the same learned Judge who 
delivered the original judgment and signed 
the original decree. 

I think itis quite clear from the facts 
that the learned Subordinate Judge had no 
jurisdiction to amend the decree. The 
judgment is perfectly plain. “The suit is 
decreed on admission against def€ndant 
. No. Land ex parte ‘against defendant No. 
2° and the decree isin conformity with 
this judgment, I do not think that the 
learned Judge is entitled to read the words 
“ on admission” as meaning on admission 
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in terms of the petition filed by defendant 
No. 1. If the learned Judge had meant 
this, he would clearly bave said so. If this 
was his intention, it is obvious that it was 
open to the defendant No. 1 at the time of 
the trialto bring this fact tothe notice of . 
the learned Judge and to ask that the 

decree which was then drawn and which 

was signed by his Pleader should be made 

in conformity with the judgment. Had 

this application been then made immedi- 

ately, the Judge who passed the judgment 

was in a position to say at once whether 

by the expression “on admission” he in- 

tended to say on admission of his liability 

as surety. No such application was made 

and defendant No. L has waited until there 

was afresh Judge to make his application. 

I do not think that the learned Subordinate 

Judge Mr. Denneby was entitled to read 

into the judgment of his predecessor words 

which were not there. The decree is 

clearly in conformity with the judgment 

and the learned Subordinate Judge, Mr. 

Denneby had no jurisdiction, therefore, to 

amend the decree, His order of the 3rd 

November, 1925 amending the decree under 

s. 151 must be set aside and the original 

decree restored. 

The Rule is made absolute in these terms, 
The petitioner is entitled to the costs of this . 
Rule. Hearing fee two gold mohurs. 

Page,.d.—I agree. 

Z. K. ~ Rule made absolute. 


LAHORE HIGH COURT. 
MisCELLANEOUS Frrst Crvin ApewaL No. 2907 
or 1925, 

May 6, 1926. 

Present:—Mr. Justice Addison. 
KISHAN DAS alias LILLO#Jupamenr- 

DEBTOR—APPELLANT | 
Versus 
NARAIN DUTT—DecrzEs-HoLper—. 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), 0. XXI, r. 90 
—Error in dimensions in sale proclamation—Material 
irregularity—Sale, setting aside of. 

An error in the dimensions of the property in a sale 
proclamation isa material irregularity. But this by ` 
itself is not sufficient toset aside a sale unless it can 
be shown that there has been substantial injury to 
the judgment-debtor by reason of this irregularity. 
[p. 197, col. 1] 

Miscellaneous first appeal from an order 
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of the Senior Subordinate Judge, Amritsar, 
dated the 13th August, 1925. 

Mr. M. L. Puri, for the Appellant. 

Mr. Balwant Rai for Lala Badri Das, R. 
.B., for the Respondent. 

JUDGMENT.—An auction sale of a 
house with its site was fixed for the 22nd 
May, 1925 at the spot. On that day there 
were four bids, the last one of Rs. 4,506 
having been made by the decree-holder. 
The report was thatthe price was too low 
and ultimately the 28th May, 1925 was fixed 
for the continuation of the auction. On 
the 28th May, 1925 there were ‘eleven bids 
starting at Rs. 3,000 and ending with 
Rs. 6,000 bid by the decree-holder. The judg- 
ment-debtor objécted tothe sale being sanc- 
tioned on the grounds that it was finished 
before the time fixed and that the correct 
dimensions were not recorded in the procla- 
mation of sale. The Executing Court has 
held that the sale went on from 10 a. m. 
to4 P, m. and that the error in the di- 
mensions did not: matter as the correct 
boundaries were given and the auction was 
conducted at the spot, while there was 
nothing to show that this error caused the 
price offered to be too small. The sale was 
accordingly confirmed. Against this order, 
first appeal has been filed. 

It was admitted before me that the sale 


went on till 4r. m, andthat there was no. 


irregularity in this respect, It was also 

. admitted that the sale could be adjourned 
from the 22nd May, 1925 to the 28th May, 
1925 and that this was proper. It was con- 
tended, however, that the mistake in the 
dimensions was a material irregularity and 
that it should be held that this mistake was 
the cause of such a low price being offered. 
The dimensions given were 45 x 15 feet 
whereas the correct dimensions were 50 x 
22 feet. The boundaries, however, were 
correctly entered and the auction was held 
at the spot. Iam, however, of opinion that 
it must be held that this error in the 
dimensions was a material irregularity, see 
the notes at the bottom of page 638 and top 
of page 639 of the Mulla’s Code of, Civil Pro- 
cedure. 

This by itself is not sufficient to set aside 
the sale. It must be held further that there 
has been substantialinjury to the judgment- 
debtor by reason of this irregularity: Now, 
in execution of the same decree the same 
property was auctioned alittle more than 
a year before, namely, onthe 3rd March, 
1924, On that occasion also the boundaries 
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were giyen incorrectly in the same manner 
as they were given at the second auction. 
On that occasion the highest bid was of 
Rs. 10,900 in spite of the wrong dimensions 
being given. This sale was set aside at 
the instance of the judgment-debtor so that 
heis himself to blame in most part for what 
has happened now, as frequently when a 
sale has once been set aside, at subsequent 
auctions much smaller bids are made. On 
the occasion of the second auction bidding 
went on for the whole day at the spot and 
the highest bid that could besecured was 
that of the decree-holder amounting to 
Rs. 6,000. It seems to me that it must be 
held that as the correct boundaries were 
given and asthe auction was conducted at 
the spot and as the giving of incorrect 
dimensions did not affect the price on the 
3rd March, 1924, it must be held that the 
incorrect dimensions did not affect in any 
way the bids made or bring it about that 
a smaller bid was offered than would other- 
wise have been done. This being the case, 
under the provisions of O. XXI, r. 90 of the 
O. P. C. the sale cannot be set aside. 
I dismiss the appeal with costs. 
Re Li Appeal dismissed, 
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ALLAHABAD HIGH COURT. 
First Civic APPEAL No. 487 oF 1922, 
April 28, 1926. 

Present:—Mr. Justice Sulaiman 
and Mr. Justice Banerji. 

SITA RAM AND OTHERS— DEFENDANTS 

. — APPELLANTS 
a VETSUS 
SHEO DARSHAN AND ANOTHER 

PLAINTIFFS AND BISHAMBHAR NATH 

AND OTHERS—DEFENDANTS— RESPONDENTS. 

Mortgage with possession—Further mortgage with 
stipulation to pay its consideration at redemption— 
Redemption. 

Where a mortgagor executes a further mortgage in 
favour of the mortgagee in possession with the 
stipulation that he shall have no right to redeem the 
property unless the amount due under the further 
mortgage-deed is paid, such further mortgage isa 
usufructuar mortgage and the mortgagee is entitled 
to claim the amount due under tt at the time of re- 
demption. [p. 198, col. >] 

Har Pershad v. Ram Chander, 63 Ind. Cas. 750; 19 
A. L. J. 807; 3 U. P. L. R. (A.) 139; 44 A. 87; A. LR. 
1922 All. 172, relied upon. , 

First appeal from a decree ofthe Addi- 
tional Subordinate Judge, Banda, dated the 
26th August 1922, 6 
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Mr: Damodar Das, for the Appellants. - 

Messrs. A. P. Dube, R. Dube, N. P. 
Asthana and G, Banerji, for the Respond- 
ents, l 

JUDGMENT.—This is a defendant’s 
appeal arising out ofa suit for redemp- 


_ tion. On the 10th of January 1896, a 


mortgage-deed was executed by Ram Hit 
Gir in favour of Raja Ram and Sita Ram 
for asum of Rs. 6,000 at Rs. 9 per cent. 
per annum interest, of properties in Para- 
kon and Chhachharia. One of the condi- 
tionsin the mortgage-deed was that interest 
would be paid every year, and in case of 
default the mortgagees would be put in 
possession. A further covenant was to the 
folowing effect:-— 

“Tf the amount ofinterest be not paid 
in any year andthe mortgagees enter into 
possession and occupation (of the property), 
the amount of interest for the period prior 
to obtaining possession shall carry interest 
at the aforesaid rate after yearly adjust- 
ment (of account).” 

It is an admitted fact that interest was 
not paid regularly for sometime, and also 
that the mortgagees did not obtain posses- 
sion till 1898. On the 15th February, 1898, 
the mortgagees admittedly obtained posses- 
sion of one village Parakon only, and on the 
same date, a second -mortgage-deed was 
executed for asum of Rs. 1,400 in which 
Rs. 800 out off Rs. 1,131 due ‘as interest on 
the Rs, 6,000 was also included. In this 
document it was provided that after the 
amount due under the second document is 
paid, the mortgagees shall have a right to 
redeem the property. 

“ As longas I do not pay the amount 
due under the said document I shall have 
no power to redeem the mortgaged property 
in the said mauza.” 

From that moment the mortgagees have 
remained in possession of the village 
Parakon and have not brought any suit to 
recover the amount due either on the first 
document or the second document. 

In a suit brought for redemption of the 
first mortgage, the mortgagees pleaded that 
they were entitled to compound interest 
on the balance ofinterest due up to the 
15th February, 1898, and further that they 


- were entitled to claim the entire amount 


due on the second document. The learned 
Subordinate Judge has. held that the de- 
fendants-mortgagees are not entitled to 
compound interest on the balance of the 
interest due. With this view we fully agree, 
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The first mortgage-deed did not entitle the 
mortgagees to claim compound interest on. 
the balance of interest. Weare not satis- 
fied that there was any express agreement 
by the mortgagor to pay compound interest 
on thisinterest, nor did the parties intend 
that it should be so. 

The learned Subordinate Judge, how- 
ever, has disallowed the entire amount due 
ünder the second document on the ground 
that this was a simple mortgage-deed 
which has now become barred by lapse of 
time. He has relied on certain old cases 
which go to support his view. Unfortu- 
nately his attention was not drawn to the 
pronouncement of the Full Bench in the 
case of Har Pershad-v. Ram Chander (1). 
In this last mentioned case the second 
document had provided that when the 
mortgagor shall redeem the previously 
mortgaged land, he should pay the amount 
of interest at the stipulated rate due on 
the second deed. It was held by the Full. 
Bench that the legal effect of such provi- 
sion was to make the second mortgage a 
usufructuary mortgage so as to entitle the 
mortgagee to claim the amount due on it 
at the time of the.redemption. We find 
it difficult to distinguish the present case 
from the Full Bench case. It was clearly 
the intention of the parties that there 
would be no redemption of the village 
Parakon until the amount due on the 
mortgage-deed dated 15th February, 1898 
had been paid, and until such’ payment 
the mortgagor had noright to redeem the 
property. We must, therefore, hold that 
the claim on the second document-is not 
barred by time. 

‘Under the terms ofthe mortgage-deed 
dated 15th February, 1898, the mortgagees 
are entitled to interest at the rate of Re. L. 
per cent. per mensem from the dates of 
defaults of payments of instalments men- 
tioned therein until paymemt, the interest | 
being only simple. 

We accordingly allow this appeal in part, 
and modifying the decree of the lower 
Court, increase the amount of the redemp- 
tion money by the amount due on ihe 
second mortgage dated the 15th February, 
1898, namely, Rs. 1400 with interest as., 
specified above. We fix three months for 
payment, after which interest will run at 
the Court rate. viz., 6 per cent per anpum. . 
As regards costs, as the defendants have | 


(1) 63 Ind. Oas. 750; 19 A. L. J. 807; 3 U. P. L. R.. 
(AJ) 139; 44 A. 37; A, I, R. 1922 All 174. 
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succeeded substantially, we direct that the 
plaintiffs shall bear their own costs through- 
out, and shall pay half of the costs of the 
defendants in both Courts, including fees 
in this Court on the higher scale. 

8. D, Appeal partly allowed. 
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: LAHORE HIGH COURT. 
MISCELLANEOUS Suconp CIVIL APPEAL No, 394 
oF 1926, 

May 27, 1926. 
Present:—Mr. Justice Jai Lal. 
. BHOWANI MAL AND OTHERS—- 
Decrer-HoLpERs—APPELLANTS 
| VETSUS ` 
ALLAH WASAYA-—-JUDGMENT-DEBTOR— 


f RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 72— 
Decree sent to Collector for execution—Collector re- 
porting inability to do anything—Procedure for the 

ourt. i 

Where the Collector to whom a decree has been 
sent for execution under s. 72, O. P. 9. reports his 
inability todo anything, the Court should not file 
the execution application but should proceed with 
the execution of the decree in accordance with law. 


Miscellaneous second appeal from an 
order of the District Judge, Multan, dated 
the 13th November, 1925, affirming that of 
the Subordinate Judge, Second Olass 
Multan, dated the 6th June, 1925. : 

Mr. Anant Ram, for the Appellant. 

JUDGMENT.—The appellant has a 
decree against the respondent for Rs. 1,991 
recoverable from three items of immove- 
able property specified in the decree. In 
execution of that decree he applied for 
the attachment of the property and also 
for the arrest of the judgment-debtor. The 
case was sent to the Collector presumably 
under s. 72, C P. ©. The Collector made 
calculations oPthe income of two items of 
the property and found thatit will work 
out at Rs. 514-0-8 for 20 years. He, there- 
fore, offered a lease ofthese two lands to 
the decree-holder for 20 years in full 
satisfaction of the decree, In other words 
he proposed that the decree-holder should 
accept Rs. 514-0-8 in fall satisfaction of a 
decree for Rs. 1,991. This offer the decree- 
holder naturally declined to accept. The 
Collector, therefore, reported to the Court 
that he was unable to do anything. The 
Execution Court thereupon declined to pro- 
cesd further and filed the application for 
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execution, Thelearned District Judge has 
held that the Collector did not refuse to 
act but merely expressed his inability to act, 
Iam unable to discover any difference be- 
tween the two. Be that as it may, the Col- 
lector has not intervened and consequently 
it is the duty of the Executing Courts to 
proceed with the execution of the decree. 
I accept this appeal and remand the case 
to the Subordinate Judge with directions 
to proceed with the execution of the dec- 
ree in accordance with law. No order as 
to costs of this appeal. 


R. L. Case remanded, . 


ee, 


CALCUTTA HIGH COURT. 
APPRAL FROM APPELLATE DECRER No. 2284 
oF 1923. 

~ January 28, 1926, 
Present:—Mr. Justice Suhrawardy and 
Mr, Justice Graham. 

GHOLAM SIDHIQUE KHAN AND OTHERS— 
DEFENDANTS— APPELLANTS 
versus 
JOGENDRA NATH MITRA AND ANOTHER— 
PLAINTIFFS—RESPONDENTS 

Transfer of Property Act (IV of 1882), s. 4l— 
Ostensible owner, transfer by—Good faith—"“ Reason- 
able care", meaning of—Burden of*proof—Subsequent 
purchasers, position of —Enquiry, nature of--Property 
acquired out of profits of joint business, whether joint 
~ -Presumption. 

There is no authority for the proposition that pro- 

erty purchased with the profits derived from a joint 
busines must be presumed to be joint. A partner in 
a joint business may invest the profits which he 
derives therefrom in any way that he considers ad- 
vantageous and it cannot be said to follow that 
because such profits have been earned as a result of 
the joint buSiness, they must necessarily be jointly 
invested. The presumption in such a case would be 
that the apparent state of things isthe real state of 
things and that the ostensible owner is also the real 
owner of the property. [p. 201, col. 1.] , 

Where one property is purchased in the names of 
three brothers and another in the name of only one 
of them, it islikely that the property purchased in 
the name of one brother is his self-acquired pro- 
perty. [p. 201, col. 1.] 

Where one man allows another to hold himself out 
as the owner of an estate, and a third person pur- 
chases it, for value, from the apparent owner in the 
belief that he is the real owner, the man who so 
allows the other to hold himself out shall not be per- 
mitted to recover upon his secret title, unless he can 
overthrow that of the purchaser by showing, either 
that he had direct notice, or something which amounts 
to constructive notice, of the real title, or that there 
existed circumstances which ought to have put him 
upon an inquiry, that, if prosecuted, would have led to 
a discovery of it. [p. 201, col. 2.] 
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When a person is found in possession of property, 
is recorded as its owner, and holds the title deeds 
thereof and deals with a third party in respect of it, 
there is nothing to suggest a want of good faith in 
such third party in dealing with him in respect of 
the property. [p. 201, col. 2.] 

Section 41, Transfer of Property Act requires the 
- following conditions for its application (1) that it was 
by consent, express or implied of the person claiming 
title that another person is held out as the ostensible 
-owner of such property; (2) that such ostensible 
‘owner transfers it for valuable consideration; (8) that 
the transferee has acted in good faith and has taken 
` reasonable care to ascertain that the transferor had 
power to make the transfer.[p. 201, col. 2; p. 202, col. 1.) 

The expression “reasonable care” in s. 41 of the 
Transfer of Property Act means such care as an 
ordinary man of business or a person of ordinary 
prudence would take. In this connection it is not 
enough to assert generally that enquiries should be 
made, or that a prudent man would have made 
further enquiries but some specific circumstances 
should be pointed outas the starting point of an 
enquiry which may be expected to lead to some 
result. [p. 202, col. 1.] : 

Section 41 of the Transfer of Property Act is not 
limited to the case of a purchaser from the ostensible 
owner but also extends to subsequent purchasers. 
Even if one of such purchasers had some sort of con- 
structive notice, the last purchaser cannot be dislodg- 
ed from’ his position as a bona fide purchaser for 
value without notice without proof of circumstances 
bringing such notice home to him. [p. 202, col. 2.] 

It is not strange for a brothers servant or a bro- 
ther to pay off a mortgage-debt due by another 
brother and the mere fact that a person chooses to 
pay off somebody else's debt does not necessarily 
show that he has some title in the property mort- 
gaged. [p. 203, col. 1.] 

It is not the duty of every purchaser to doubt his 
vendor's title, when he finds it clear on the documents 
placed before him. [p. 203, col. 2.] 

Equity jealously scrutinises the bona fides of a secret 

title holder and is notoriously partial to purchasers for 
value without notice. [p. 204, col. 2.] 
. Appeal against a decree of the District 
Judge, Midnapur, dated the 25th May, 
1923, affirming that of the Subordinate 
Judge, First Court, Midnapur, dated th 


25th July, 1922. - . 


e 
Dr. Dwarka Nath Mitier and Babu Bhu- 
pendra Kumar Ghose, for the Appellants. 
Babus Joges Chunder Roy and Chandra 
Sekhar Sen, for the Respondents, 


JUDGMENT. 

Suhrawardy, J.—This is an appeal 
“by the defendant against a decree of the 
District Judge of Midnapur affirming that 
ofthe Subordinate Judge. The suit was for 
declaration of the plaintiffs’ right ¢o a two 
third share ih the and in suit on which the 
defendant has put up a pucca substantial 
structure and for possession by demolish- 
ing the same. The plaintiffs’ case was 
that the disputed plot is part ofa maurashi 
mokarrari jote of 8 bighas standing in the 
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name of their brother Raghunath Mitter. 
This jote was purchased out of the joint 
fund of the brothers’ being the profits of a 
joint milk business in Bhowanipur at Kha- 
ragpur in the District of Midnapur. The 
defence so far as it is necessary to state 
here was that the property belonged ex- 
clusively to Raghu Nath and that the de- 
fendant was a bona fide purchaser. The 
trial Court in the view that the family 
was ajoint Hindu family, raised the pre- 
sumption in favour of the property being 
the joint family property and holding that 
the defendant had failed to rebut such 
presumption decreed the plaintiffs’ suit, 
The learned District Judge in appeal right- 
ly held that the Hindu Law was not applic- 
able to thiscase and that thefamily was not 
a joint Hindu family, and it was conceded 
before him on behalf of the plaintiffs that 
for the purposesiof this case, the family was 
not an ordinary joint Hindu family. The 
facts found are that the father was very 
poor and so were the brothers, that they 
came. to Bhowanipur in Kharagpur and 
started a jointmilk business and out of the 
profits they made out of it, it is alleged, 
they acquired their homestead as well as 
the land in suit. The Hindu Law of joint 
property is not applicable to a case like 
this. The plaintiffs’ case rested in the 
jointness of the fund out of which the pro- 
perty issaid to have been acquired by the 
brothers and the burden of proof will not 
by virtue of any presumptionin favour of 
the plaintiffs shift on to the defendant, 
though curiously, the learned Judge after 
holding that the presumption arising out 
of the joint family system does not apply, 
has casi the onus on the defendant, 


Several questions have been raised before 
us by the defendant-appellant but the 
most substantial questions that arise for 
consideration are, (1) whethg the plaintiffs 
have succeeded in proving that title and (2) 
whether the defendant is protected by 
s.41, Transfer of Property Act. . 


On the first point the learned District 
Judge has found for the plaintifs relying 
mainly onthe several documents produced. 
He refers to three documents as supporting 
the plaintiffs’ title to the land in suit, The 
first is the deed of purchase of the home- 
stead (Ex. 4). This document is in the 
name of allthe brothers and probably the 
learned Judge deduces from this fact the 
conclusion that because the homestead was 
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in the name ofall the brothers the land in 
suit, though in the name of one brother, 
should be taken to be the joint property of 
all the brothers. I fail to see how this con- 
clusion can legitimately be drawnfrom this 
fact, If any reasonable conclusion can be 
drawn from it, it is that when one property 
was purchased in the names of the three 
brothers and another in the name of only 
one, it is likely that the property purchased 
in the name of one brother was his self- 
acquired property. The second document 
on which the learned Judge relies is the 
Record of Rights. The sale by Raghunath 
was in 1903 and the Record of Rights was 
prepared in 1916 and published in 1917. It 
can hardly be any evidence of title. Even 
if itis, it does not support the plaintifis’ 
case. In the Record of Rights this particu- 
lar plot of 2 bighas 6 cottas is recorded in 
the name of the defendant. If the other 
portion of this plot of 8 bighas is recorded 
in the names of the plaintiffs, it does not 
help their case so far asthe plotin suit is 
concerned, Besides in 1916, the plaintiffs 
were the only heirs of Raghunath. Even 
if the property did actually belong to Ra- 
ghunath, in the Record of Rights the names 


of the plaintiffs would appear as the persons. 


entitled to it at the time of the prepara- 
tion of the record. This document also 
doss not help the plaintiffs. The third 
document to which the learned Judge refers 
in this connection is the mortgage-deed 
executed by Raghunath in favour of one 
Doman Sheikh in 1900. This mortgage 
was executed by Raghu alone. So far it 
does not help the plaintiffs’ case. But it 
was paid off by one Jamiruddin who is 
found by both the Courts below to be a 
servant of plaintiff No.1. The mere fact 
that a servant ofa brother or the brother 
himself redeems the mortgage does not 
necessarily support that brothers title. 
These are allgthe documents upon which 
the learned Judge relied for the view that 
the plaintiffs have succeeded in proving 
their title. It would have been necessary 
in this view to remit the case to the lower 
Appellate Court for a consideration of the 
rest of the evidence relating to plaintiffs’ 
title. But the defendant's case rests on a 
firmer ground on the application ofs. 41, 
Transfer of Property Act. It is well-known 
that this section and toa great degree the 
cognate section in the Indian Evidence Act, 
s. 115, are founded ona well-known dictum 
of their Lordships of the Judicial Commit- 
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tee in Ramcoomar Koondoo v, Mequeen (i). 
There oceurs the oft-quoted dictum of 
their Lordships:-“It is a principle of natu- 
ral equity, which must be universally ap- 
plicable, that where one man allows another 
to hold himself out as the owner of an 
estate, anda third person purchases it, for 
value, from the apparent owner in the belief 
that he is thereal owner, the man who go 
allows the other to hold himself out shall 
not be permitted to recover upon his secret 
title, unless he can overthrow that of the 
purchaser by showing, either that he had 
direct notice, or something which amounts 
to constructive notice, of the real title) or 
that there existed circumstances which 
ought to have put him upon an inquiry, 
that, if prosecuted, would have led to a 
discovery of it.” This pronouncement of 
their Lordships has been followed in seve- 
ral cases by the Judicial Committee as well 
as by Indian Courts. Mahomed Mozufier 
Hossein v. Kishori Mohun Roy (2): Luch- 
mun Chunder Goer Gossain v. Kalli Churn 
Singh (3); Mubarak un-nissa v. Muhammad 
Raza Khan(4) and Khwaja Muhammad Khan 
v. Muhammad Ibrahim (5). In the last case 
an important statement of the law is made 
by Stanley, C. J.: “We think that when a 
person is found in possession of property, 
is recorded as owner, and holds the title- 
deeds of the property and, deals with a 
third party in respect of it, there is nothing 
to suggest a want of good faith in such 
third party in dealing with him in respect 
of the property.” This principle has been 
laid down in several cases in this Court of 
which it is only necessary to cite the case 
of Baidya Nath Dutt v. Alef Jan Bibi (6). 
Section 41, Transfer of Property Act, requires 
the following conditions for its application 
(1) that it was by consent, express or im- 
plied of the person claiming title that 
another person is held out as the ostensi- 
ble owner of such property; (2) that such 
ostensible owner transfers it for valuable 
consideration; (3) that the transferee hag 
acted in good faith and has taken reason- 


(D) 11 B.L. R. 46 at p. 52; I. A. Sup. Vol. 40,18 W 
R. 166; 3 Sar. P. C. J. 160; 2 suth. P. Œ. J. 656 
0.) 


P. O). 
i (2) 221. A. 129; 22 C. 909; 5 M. L.J? 101; 6 Sar. P, 
GC. J. 583; 11 Ind. Dec. (x. 8.) 602 (P. CL). 

3) 19 W. R. 292; 4 Sar. P. C. J. 802 (P. O). 

4) 79 Ind. Cas. 174; 46 A. 377; 22 A. L. J. 307; A. L 
R. 1924 All. 384; L. R. 5 A. 257 Civ, 
(5) 26 A. 490; A. W. N. (1904) 99. 
(6) 70 Ind. Cas, 194; 36 U. L. J. 9; A, I. R, 1923 Cal, 
40. 
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able care to ascertain that the transferor 
had power to make the transfer. The first 
two conditions are satisfied in this case. It 
is not disputed that Raghunath was the 
ostensible owner and that the defendant 
and his predecessors paid consideration for 
the transfer. The expression ‘reasonable 
care’ in the section has been interpreted as 
meaning such care asan ordinary man of 
businessor a person of ordinary prudence 
would take. Kanhu Lal Marwari v. Palu 
Sahu (7). The law on this subject has 
been thoroughly discussed on the basis of 
original English authorities and Indian 
case in thecase of Baidya Nath Dutt v. Alef 
Jan Bibi (6). In Ramcoomar Koondoo v. 
Mequeen (1) the Judicial Committee further 
pointed out that it isnot enough to assert 
generally that enquiries should be made, 
or that a prudent man should have made 
further enquiries but some specific circum- 
stances should be pointed out as the start- 
ing point of an enquiry which might be 
expected to lead to some result. Now, let 
us examine the facts of thiscase in connec- 
tion withthe law as laid down by author- 
ities. The maurashi mokarrarit patta was 
granted by the zemindar to Raghunath in 
July, 1893 while the other two brothers were 
living abroad on business. In the zemindar’s 
sherista he was recorded as the sole tenant, 
In 1896, 2 bighas out of the 8 bighas plot 
was acquired by the Bengal Nagpur Rail- 
way Company and a Land Acquisition case 
was started in which Raghu alone appeared 
and contested the award and the compen- 
sation money was paid to him alone. On 
the 8th February, 1900, Raghu alone mort- 
gaged the remaining 6 bighas to Doman. 
On the 29th March, 1903, Raghu sold the 
disputed plot (2 bighas and 6 eottas)) to 
Immuddin. On the 16th February, 1908, 
Immuddin sold it to two Marwaris, Sitani 
and Mitani. Onthe 15th June, 1908, Sitani 
and Mitani sold itto the defendant. Such 
being the facts which have been disclosed 
in the evidence, the question that 
scalls for determination is whether there 
was any specific circumstance which 
put the defendant on enquiry. The 
learned District Judge has commitjed the 
initial errordn thipking thats. 41, Trans- 
fer of Property Act, applies only to the im- 
mediate purchaser from the ostensible own- 
er. He has, therefore, considered only the 
purchase by Immuddin; and has not in 
(T) 57 Ind. Cas. 353; 5P. L. J. 521; 1 P. L. T. 548; 2 
U. P. L, R. (Pat) 171; (1920) Pat. 305. 
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this connection enquired into the character 
of the defendant's purchase. This is an 
erroneous view. See Baidya Nath Dutt v. 
Alef Jan Bibi (6). Section 41 is not limited 
to the purchaser from the ostensible owner 
but it extends to subsequent purchasers ; 
and it may safely he maintained that even 
if one of such purchasers had some sort 
af constructive notice, the defendant who is 
the last purchaser cannot be dislodged from 
his position as a bona fide purchaser for 
value ‘without notice without proof of 
circumstances bringing such notice home 
to him. The learned Judge has not dis-. 
cussed the bona fides of the defendant’s pur- 
chase ; but in considering the question of 
acquiescence has casually remarked: ‘ Al- 
though the conveyance by: Raghu provided 
that Immuddin was to pay off a mortgage 
and obtain the deed; the deed was net made 
over to the appellants by ‘his vendors ; this 
alone should haveled him to discover the 
defect in his title," In the present case 
the considerations which apply to the case 
of the defendant will also apply to the 
case of Immuddin, though I think the 
defendants’ cass is much stronger than that 
of the first purchaser Inimuddin. In the 
case of Immuddin the learned Judge cites 
as a specife circumstance the omission on 
his part to see the deed of mortgage to 
Doman. The mortgage-deed, asI have said, 
was executed by Raghu alone in which it 
was stated that he was the owner, having 
obtained patta thereof from the zemindar, 
So a look at the bond would not have been 
more. illuminating. It appears that the 
mortgage debt was received by the mort- 
gagee in 1903 from a person named Jamir- 
uddin. On the back of the deed is an 
endorsement to the following effect: ‘“Hav- 
ing received in full, principal together with 
interest as per this mortgage bond through 
Sheikh Jamiruddin, I give release.” This 
bond was paid off a few days + core the sale 
by Raghu to Immuddin. Now the learned 
Judge says in the case of Immuddin, that 
he should have enquired as to what became 
of the bond and had he made such an 
enquiry he would have found that the money 
was paid by Jamiruddin—a servant -of 
plaintiff No. 1—and that would have given 
him notice of plaintiff No. l's title. In 
the case of the defendant it is suggested 
that he should have enquired as to what 
became of the mortgage which was executed 
8 years before his purchase; and if he had 
instituted an enquiry he would have dis- 
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covered that the plaintiffs had some interest 
in the property. Now this process of reason- 
ing if applied would have led the defend- 
ant to go to Doman and enquire from 
him as to who paid off the bond. He would 
have been informed that Jamiruddin had 
paid it off and then an enquiry had to be 
started as to who Jamiruddin was. It was 
not easy to find outamanof theclass to 
which he belonged. Having found him anti 
discovered that he was plaintiff No. 1 
Jogendra’s servant, the next step for the 
defendant was to approach Jogendra and ask 
him whether he had paid the bond. After 
he had collected all this information, there 
does not seem to be any reason why he 
should have any doubt with regard to 
Raghu’s title in his mind. It is not strange 
fora brother’s servant or a brother to pay off 
a debt due by another brother; and the 
mere fact that a person chooses to pay 
somebody else’s debt does not necessarily 
show that he has some title in the property 
mortgaged. Anargument similar to this 
was suggestedin Hunter v. Walters (8). It 
was therein argued that if the Solicitor had 
examined the deeds with very great accuracy 
—if he had minutely examined the maps, if 
he had minutely examined all the recitals 
in all the deeds showing the devolution and 
the deductions from the previous title—he 
would have been led to the discovery that 
the person who was professing to convey 
had not an indisputable title tothe sharein 
the property; and that ifthe Solicitor had 
gone further and made further enquiries he 
would have been met with some other facts 
which if pursued would have led to the dis- 
covery of some other fact and ultimately to 
the title of the claimant. With reference 
to this argument, James, L. J., observed as 
follows: “ It appears tome thatthe pro- 
per place for such an argument as that 
would be insome satirical work ridiculing, 
by clever exaggerations, the doctrines of the 
Court of Equity with respect to construet- 
ive notice. Itis not, to my mind, a sub- 
stantial argument, capable of being ad- 
dressed with any effect to any Court what- 
ever.” This remark applies with equal 
force to the facts of the present case. What 
is the position? . The defendant found that 
the original settlement was taken by Raghu 
alone. He found subsequent dealings of 
the property by Raghu alone. On the face 
of these facts, there was no reason to believe 


(8) (1871) 7 Oh, A. 75; 41 L. J. Oh. 175; 25 L. T. 765; 
20 W. R. 218. f 
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that there was any defect in Raghu’s title ; 


and what woulda man of prudence do under 
these circumstances? It has been suggest- 


.ed in many cases that itis not the duty of 


every purchaser to doubt his vendor's title, 

when he finds it clear on the documents 

placed before him. Now what is the specifia 

circumstance which ought to have prompt- 

ed an enquiry on the part of _Immuddin or 

the defendant. If Immuddin had looked 

into the mortgage bond he would have. 
found that it was executed by Raghu alone; 
and admitting that he subsequently dis- 
covered that it was paid off by plaintiff No. 
1 that would not have been inconsistent 
with the title of his vendor. Besides, he was 
not bound toaccept as true the statement 
made by a person that he was interested in 
the property merely because he paid off the 
debt. The defendant isin a more secure 
position, There was no mention of the 
mortgage in his conveyance. He got all the 
title-deeds that were necessary in support of 
his vendor's title. He got pattah (Ex. 
A) granted to Raghunath by the zemindar. 
He got the conveyance in favour of Jamir- 
uddin and that in favour of his vendors, the 
Marwaris. If really the plaintiffs had any 
title in this property, they held out Raghu- 
nath as the sole proprietor of it. They 
never asserted any right to this property 
from 1893 to the date of the institution of 
the suitin July, 1921. They ‘allowed him to 
deal with the property as his own. They were 
aware that in 1900 he had mortgaged this pro- 
perty as his own and still they did not see 
any means to assert their title. They again 
held him out as before as the real owner 
of the property after the so-called redemp- 
tion of the mortgage. The patta Ex. A. was 
presumably handed over to the mortgagee 
and if the mortgage was really redeemed 
by the plaintiff No. 1 as the person who 
had a share in the property, how could this 
pattah again go into the hands of Raghu or 
the defendant? By placingit in the hands 
of Raghu, they again enabled him to deal 
with this property as his own, In my judg- 
ment there is no circumstance which can 
be called, within the import of the dictum 
of their Lordships of the Judicial Com- 
mittee iff Ram Coomar's case (1) as a specific 
circumstance which wa3 the starting point 
of an enquiry which might be expected to 
lead to: some result. In this view of the 
matter, in my opinion, the defendant was 
a purchaser for value without notice and, 
therefore, he is protected by s., 41, Transfer 
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of Property Act. It is argued on behalf of 
the respondent that according to the find- 
ing of the first Court this land was under 
cultivation by the brothers at the time of 
the defendants’ purchase. The learned 
District Judge has not endorsed this finding 
and his finding on the point, though not 
clearly put, is to the effect that on this par- 
ticular portion of the land there were cooly 
huts. This is not one of the grounds on 
which the learned Judge has charged 
Tmmuddin or the defendant with knowledge 
of the plaintiffs’ title. 
In this view it is not necessary to consider 
another important question in this case, 
namely, the question of acquiescence. But 
one cannot overlook the conduct of the 
plaintiffs, It is found that the defendant 
started building operations in 1911 or 1912, 
For 9 years, the plaintiffs did not take any 
steps to assert their title. Jt is said that 
the plaintiffs verbally remonstrated and 
then served the defendant with a registered 
notice, The learned Judge has not accepted 
this evidence. The fact, therefore, remains 
that the plaintiffs stood by and allowed the 
defendant to raise a huge structure over the 
land, a part of which is a mosque—generally 
a source of sanguinary religious and com- 
munal conflict. In Baidya Nath Dutt v. 
Alef Jan Bibi (6) Mookerjee, Ji," on a con- 
sideration of the English cases on the point 
gaid: “The Courts have gone so far as to 
hold that it is the duty of a man who knows 
that another is relying on a document bear- 
ing a counterfeit of his signature to give 
notice of the forgery without delay.” If the 
plaintiffs desired really to assert their title 
“when, the defendant started building upon 
the land, one would have expected that the 
proper course for them to adopt was at any 
rate to have recourse to the Criminal Courts 
as the plaintiffs’ case is that they were in 
peaceful possession of the land until the 
defendant forcibly trespassed on it. Nosuch 
attempt seems to have been made; and, in 
my opinion, if in the circumstances of this 
case it were necessary to go into the ques- 
tion of acquiescence, I would have been 
disposed to find itin favour of the appel- 

t. 

Es caution should be exerciseå in ap- 
proaching cases of this description which 
afford many facilities for perpetration of 
fraud. It is possible that a person having 
a secret title divides with the ostensible 
owner the proceeds of the transfer by the 
latter and then shows his hidden hand 
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to recover that for which he has received 
good consideration, Equity jealously scruti- 
nizes the bona fides of a secret title holder 
and is notoriously partial to purchasers for 
value without notice. 

The result of the above considerations is 
that this appealis allowed,the decrees of 
the Courts below setaside and the plaint- 
iffs’ suit dismissed with costs in all the 

ourts, 


Graham, J.—The suit out of which 
this appeal has arisen, related toa plot of 
land having an area of 2 bighas 6 cottas, 
which is in the possession of the defendants- 
appellants and upon which buildings have 
been erected said to be worth Rs. 37,000. 

The plaintiffs-respondents’ case was thaf 
the plot of landin question formed part and 
parcel of a maurasi mokarrari jote of 8 
bighas belonging to plaintiff No. land his 
deceased joint brothers Raghunath Mitra 
and Kshetra Nath Mitra, the father of plaint- 
iff No. 2. The appellant purchased the land 
from two Marwaris named Sitani and Mitani 
who purchased itfrom one Immuddin, who 
in turn purchased it from the aforemen- 
tioned Raghunath. The plaintiffs alleged 
that the property belonged to the three 
brothers jointly.as members of a joint Hindu 
family, that the appellant was only entitled 
to a one-third share, and they sued accord- 
ingly for possession with mesne profits 
after demolishing the building erected by 
the defendant upon their two-thirds share 
after establishment of their title thereto, 
either jointly with the defendant, or on 
partition by metes and bounds. The suit 
was resisted by the defendant inter alia 
upon the following grounds : 


1. That the plaintiffs had no title to the 
land as they were never joint with Raghu 
Nath who transferred the property to 
Immuddin for valuable consideration. 

2. That Sitani Prasad and Mitani Prasad 
as wellas the defendant, who purchased 
from them, were bona fide purchasers for 
value without any notice of plaintiffs’ title, if 
any, to the land in suit. 

3. That Raghu Nath alone was the owner 
of the land by virtue of the patta dated the 
12th Sraban 1300 B. S. which was made over 
to the defendant by his vendors, . 

4. That the plaintiffs never prohibited 
the defendant from erecting the buildings, 
and that they cannot in law or equity 
claim to have those buildings demolished 
now. 
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. 5. That the defendant purchased the 
land after due enquiry, that he never be- 
came aware of plaintiffs’ title, if any, and 
that plaintifis are estopped by their conduct 
from bringing the suit. 

6. That, even if the plaintiffs were joint 
with Raghunath, theirconduct amounted to 
acquiescence and their suit must fail on that 
ground. 

4 The main points for decision appear te 

e:— 

1. Firstly, whether the property in suit 
belonged to Raghunath alone, or to the 
three brothers jointly as members of a joint 
Hindu family? 

2. Secondly, whether even if they were 
members of a joint Hindu family, the 
plaintiffs are estopped by acquiescence from 
bringing the suit? ` 

_3. Thirdly, whether the defendant is en- 
titled to the benefit of s. 41 of the Transfer 
of Property Act? 


With regard to the first point it may be: 


observed that before the Trial Court the main 
plank in the plaintiffs’ case appears to have 
been that the three brothere were members 
of a joint Hindu family of which Raghunath 
was the karta or managing member, and 
there can be no doubt that, if once that posi- 
tion were established, the presumption would 
arise that the property belonged to them 
jointly and not to Raghunath alone. But it 
seems clear that this case was abandoned 
in the lower appellate Court. The learned 
District Judge has made the following 
.observations in this connection: “At the out- 
set it may be noted that the joint family 
alleged by the plaintiffs is not an ordinary 
Hindu, joint family in the enjoyment of 
ancestral property......so far as I understand 
the argument of the learned Vakil, who 
appeared for the plaintiffs, he did not con- 
tend that this family was an ordinary joint 
family”. Then he goes on to state that the 


plaintiffs’ case was that the three brothers ` 


started a joint milk business and purchased 
“the property out of the profits, and he 
observes: “Ifthe property were purchased out 
of the profits of a joint business, the pre- 
sumption would be that it was joint. The 
appellant has entirely failed to prove that 
the property was purchased with money 
belonging to Raghunath.” 

It seems to me that in making these latter 
observations the learned District Judge has 
fallen into error, that he has misplaced the 
onus, and that this error has vitiated his 
judgment uponthis point, Ifthe case of 
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a joint Hindu family goes, and, as I have 
said it was abandoned in the Court of 
Appeal below (the same position being also 
maintained, inthis Court), the presumption 
would be that the apparent state of things 
was the real state of things and that 
Raghunath, who was the ostensible owner, 
was the sole owner. There is no authority 
so far as I am aware, and certainly none 
has been shown tous for the proposition 
that property purchased with the protits 
derived from a joint business must be pre- 
sumed to be joint, nor does such a view 
seem to be based on reason or to be consist- 
ent with common sense. A partnerin a joint 
business may invest the profits which he 
derives therefrom in any way that he seems 
advantageous, and it cannot besaid to follow 
that beeause such profits have been earned 
as a result of the joint business they must 
necessarily be jointly invested. The docu- 
mentary. evidence shows that Raghunath 
represented himself asthe owner of the pro- 
perty, and in the particular cireun- 
stances of the case, the onus would lie on the 
plaintiff to establish that that was not 
really so, and that the land in dispute was 
purchased by the three brothers out of the 
profits of the milk business. It is tiue 
the learned District Judge has stated that 
apart from the presumption the evidence 
is infavour of the plaintiffs, butit is I 
think obvious that he has been largely 
influenced by the view he has taken on the 
question ofonus. The Trial Court found 
that the evidence on both sides was some- 
what meagre and that the presumption in 
favour of joint ownership was not, therefore, 
displaced. Butas I have said that case was 
subsequently abandoned and if the evi- 
desce is meagre then the presumption of 
sole ownership must prevail. Asa matter 
of fact, the evidence so far from support- 
ing the plaintiffs’ case, seems to go very 
much against them. The lease (Ex. A) 
relating to the8 bighasof land, dating so 
far back on the 26th July, 1893, was in 
the name of Raghunath alone. Out of these 
8 bighas, 2 bighas were acquired by the 
Bengal Nagpur Railway, and the compensa- 
tion money was paid to Raghunath alone 
vide Ex. #), On the 27th Magh, 1307 B.S. 
the 8th February, 1900) Raghunath alone 
mortgaged the remaining 6 bighas to one 
Doman. On the 29tk March, 1903 he sold 2 
bighas 6 cottas to Immuddin and the rest 
of the land to other persons. There was 
nothing in those documents to suggest that 
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Raghunath the ostensible owner was not 
the real owner, or that his brothers were 
in any way interested in the property. 
Indeed the finding of the Court of Appeal 
below is to this effect as the following 
passage in the judgment of the learned 
District Judge shows “It is clear that 
Raghu was the ostensible owner with the 
implied consent of his brothers; the.lease 
was taken in his name alone and his name 
was registered in the landlord’s sherista.” 
As their Lordships of the Privy Council 
observed in the case of Ramcgomar Koondoo 
v. Mequeen (1): “It is a principle of natural 
equity, which must be universally applic- 
able, that where one man ‘allows another to 
hold himself out as the owner of an estate, 
and athird person purchases it fcr value 
from the apparent owner in the belief 
that he is the real owner, the man who 
so allows the other to hold himself out 
shall not be permitted to recover upon his 
secret title, unless he canoverthrow that of 
the purchaser by showing either that he 
had direct notice, or something which 
amounts to constructive notice, of the real 
title; or that there existed circumstances 
which ought to have put him upon an in- 
quiry that, if prosecuted, would have led to 
the discovery of it.” 

Applying the principle herein laid down 
to the facts of the present case, it appears 
tome that the defendant not only had no 
direct notice of the real title, if any, of 
the plaintiffs, but that there cannot be said 
to have been any circumstances which would 
be calculated to put him upon inquiry, - 

The next point for consideration is whe- 
ther the plaintiffs by their long silence 
must be held to have acquiesced in the 
sale and are estopped from asserting their 
rights, or supposed rights. On” behalf of 
the appellants much reliance has been 
placed upon this fact. The buildings, and 
as already stated they are buildings of 
considerable value, appear to have been 
erected as far back as 1910 orl911, and it 
does not seem reasonable to suppose that the 
plaintiffs would have stood aside during 
all this time, if they had been the real 
owners of the land, as they now claim to 
be. On thecontrary they wouldsutely have 
taken prompt steps to defend their rights, 
and would have lost no time in bringing their 
suit. Their conduct, in my opinion, amount- 
ed to acquiescence. 

Lastly, there is the question whether the 
defendants-appellants are protected by 
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s. 41 ofthe Transfer of property Act. The 
trial Court found that defendant was a 
bona fide purchaser for value, but with 
knowledge of plaintiffs right, and the 
learned District Judge has observed as 
follows in this connection: “It is obvious 
that Immuddin cannot have made any 
inquiries even of the most perfunctory kind, 
although he knew that that property was 
subject to a mortgage...... if he had made 
inquiries of the mortgagee, he would have 
found out thatthe debt had already been 
satisfied by Jogendra and that the sum 
left in his hands by the transferor to 
liquidate the debt was insufficient for the 
purpose. If he had made inquiries of the 
mortgagee he would have found that Jogen- 
dra had some interest in the property.” 

It appears to me that these conclusions - 
are not warranted by the facts. None of 
the documents can be said to have con- 
veyed any notice whatever that the 
transaction was other than it appeared to 
be. The defendant purchased in good 
faith, and obtained delivery of the title- 
deeds. Itis in evidence moreover that in 
the landlord’s sherista Raghunath alone 
was registered as owner of the property. 
In the particular circumstances of the 
case it appears to me that the defendant- 
appellant is entitled to the protection 
irae by s. 41 of the Transfer of Property 

ct. ` 

In my judgment the decision of the 
Courts below cannot be supported and I 
agree with my learned brother that the 
appeal must be allowed with costs. 

Z. K. < Appeal allowed, | 


7 PATNA HIGH COURT, 
. ÅPPEAL FROM APeELLaTE Drgren No. 638 
oF 1923. 
October 27, 1925. 
Present:—Mr. Justice Das and 
Mr. Justice Ross. 
Tas EAST INDIAN RAILWAY 
COMPANY— DRRENDANT— APPRLLANT 


Versus 
KISHUN CHAND KASARWANI— 
PLAINTIFE— RESPONDENT. 

Railways Act (IX of. 1890), s. 72 (2) (aj, scope of— 
Risk Note B—Erecution by person other than sender, 
effect of—Liability of Railway for loss. 

Section 72 (2) (a), Railways Act, does not contem~ 
plate that the person sending and delivering goodg . 


[961. ©. 1926] : 


must be one and the same. Therefore, where a person 
other than the sender delivers goods on behalf 
of the sender and executes Risk Note in Form B, the 
contract is effective. 

In a suit for damages for loss of goods under Risk 
Note B, the plaintiff in order to succeed must prove 
that the loss was due to negligence on the part of 
the Railway servants. 

Appeal from a decision of the Subordinate 
Judge, Ranchi, dated the 9th April, 1923, 
affirming that ofthe Munsif, Palamau, date 
the 13th February, 1922. : 

Mr. N. C. Sinha, for the Appellant. 

Mr. Baikuntha Nath Mitter, for the Res- 


pondent. 


JUDGMENT. 

Ross, J.—This is an appeal by the Hast 
Indian Railway Company against a decision 
of the Subordinate Judge of Ranchi affirm- 
ing a decision of the Munsif ina suit brought 
by the plaintiff-respondent for damage 
for the loss of one bale of cotton piece- 
goods. It appears that two bales of cloth 
were despatched from Bombay to Daltonganj 
on the East Indian Railway and only one bale 
was delivered. The goods were despatched 
under Risk Note in Form B. — 

The learned Subordinate Judge held that 
as the Risk Note was executed by one Nar- 

‘sing, who was not the sender of the goods 
nor an authorized agent of the sender, the 
risk note was not an effective contract. He 
was further of opinion that as the Railway 
Company—defendant—had not pleaded loss, 
it was not necessary for the plaintiff to show 
that the non-delivery was due to wilful 
negligence on the part of the Company’s 
servants, 

In my opinion the decision of the learned 
Subordinate Judge is wrong on both points. 
It was found asafact by the Munsif that 
the goods were delivered to the Railway 
Administration by Narsing, who signed the 
risk note. This finding has not been revers- 
ed by the Subordinate Judge; and it must 
be taken thatthe risk note was executed by 
the person delivering the goods to the 
Railway Administration. This comes with- 
in language of s. 72, cl. (2) (a) and, in my 
opinion, the learned Subordinate Judge was 
wrong in-construing that section as mean- 
ing that the person sending and the person 
delivering the . goods are necessarily the 
same. If Narsing delivered the goods on 
behalf ofthe sender to the Railway Adminis- 
tration, then he was the agent for executing 
the risk note under which the goods were 
despatched. In this viewof the case it is 
unnecessary to deal with the further argu- 


MUHAMMAD KHAN V, NBKAN, 


207 
ment advanced on behalf of the appellant 
that the plaintiff had ratified the act of 
Narsing by taking delivery of one bale of 
goods under this risk note. 

With regard to the second point, it is clear 
that this is a case of loss. The plaintiff in 
his plaint alleged that only one bale was 
delivered and that there was shortage. The 
Railway Company in their defence pleaded 
that there was no wilfulnegligence by reason 
of which the Company was liable for any 
loss sustained by the plaintiff. The case 
was clearly a case of loss on the pleadings; 
and, in view of the terms of Risk Note in 
Form B, itwas for the plaintiff to prove that 
the loss of one complete package was due to 
negligence on the part of the Company's ser- 
vants. No such proof was offered and the 
plaintiff's claim must, thetefore, fail. 

The appeal is allowed and the suit of the 
plaintiff is dismissed with costs in both the 
Courts below, but in the circumstances of 
the case there will be no costs of the appeal 
in this Court. 

Das, J.—I agree, 


R. L, Appeal allowed, 


LAHORE HIGH COURT. 
SECOND Civin APPEAL No. 477 or 1926. 
= May 10, 1926. 
Present:—Mr. Justice Jai Lal. 
MUHAMMAD KHAN AND OTHERS— 
PLAINTIFFS—A PPELLANTS 
< VETSUS 
Musammat NEKAN AND OTHERS— 
DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 0. IX, rr. 8, 
9— Previous suit dismissed. in default—Subsequent in 
effect the same but claiming different relief —Bar. 

Where a suit is dismissed in default under O. IX, 
r. 8 a subsequent suit whioh is in effect the same but 
T claims a different relief, is barred. [p. 208, 
Col. 2. 

Second appeal from a decree of the 
District Judge, Attock at Campbellpur, 
dated the 10th December, 1925, affirming 
that of theSubordinate Judge, First Class, 
Campbellpur, dated the 9th May, 1925. 

Mr. Badr-ud-Din Kureshi, for the Appel 
lants. . 

Mr. Gobind Ram Khanna for Mr. M. S, 
Bhagat, for the Respondents, 
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JUDGMWENT.—In May 1924 the plaint- 
iffs-appellants instituted a suit for recovery 
of possession of the land in suit on the 
following allegation :— 

That Musammat Nekan mortgaged the 
land to them with possession for Rs. 1,500, 


that they paid the remaining consideration’ 


except Rs. 500 which was left with them 
in order to redeem the land from the pre- 
vious mortgagees, that the defendants mort- 
gagors denied this transaction during the 
mutation proceedings, and consequently 
mutation was refused, and that in spite of 
demands the defendants have not given 
possession. Musammat Nekan, Muhammad 
Khan, Fazal Khan, sonsof Allah Yar Khan 
and Attar Khan were impleaded as de- 
fendants. Though a decree for possession 
was claimed against all the defendants, 
the interest of the last four defendants in 
the land in suit was not disclosed in the 
plaint. ‘ 

On the Istof July the Counsel for the 
plaintiffs made a statementin which he made 
the plaintiffs’ position clear that the suit 
was for possession of the mortgagees’ rights 
in the land in suit, that though it was 
mortgaged for Rs. 500 with the defendants, 
the plaintifs did not seek to redeem that 
mortgage but would do so on payment of 
Rs, 500 later. It appears that on account of 

-some other facts thatwere discovered onthis 
date, the plaiatifis thought that their suit 
would not succeed. 

The suit out of which this second appeal 
has arisen was filed on the 8th July, 1924. 
The suit previously instituted was allowed 
to be dismissed for default under O. IX, 
r. 8 of the.C. P. C., on the 9th July, that is 
to say, a day later than the institution of 
the second suit. In this second suit two 
more persons Sher Khan and Amir Khan 
were added as defendants. The plaint is 
very vague. It does not disclose what the 
plaintiffs’ cause of action against each set 
of the defendants is. All that it states is 
that the plaintiffs obtained the rights ofa 
mortgagee in possession for Rs. 1,500 from 

* Musammat Nekan and had to obtain pos- 
session on payment of Rs. 500 to the pre- 
vious mortgagees. From this it would 
appear that the previous mortgageswas also 
with possesfion. Whe value for the suit for 
| purposesof jurisdiction and Court-fee was 
stated to be Rs. 500 and a decree for posses- 
sion by redemption on paymentof Rs, 500 
was claimed against all the defendants. 
Sher Khan and Amir Khan defendants did 
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not appear at the trial and allowed this 
suit to proceed ex parte against them. 
Muhammad Khan, Fazal Khan sons of 
Allahyar Khan and Attar Khan defendants 
pleaded that they were in possession of 
the property in suit because they had, in 
their capacity as reversioners, redeemed the 
mortgage from the prior mortgagees. It 
seems that Sher Khan and Amir Khan 
were the prior mortgagees. This suit has 
been dismissed by the Courts below on the 
ground that it was barred by virtue of 
O. IX, r. 9 which provides that where a suit 
is dismissed under r, 8 the plaintiffs shall 
be precluded from bringing a fresh suit 
in respect of thesame cause of action. The 
learned Counsel for the appellants contends 
before me that the suit was not based on 
the same cause ofaction. The Counsel for 
the respondents on the other hand contends 
that in addition to O. IX, r. 9, s. 10 of 
the ©. P. O., and O. XXIII, r,l, would 
operate as a bar tothe trial of the present 
suit. Though neither of the provisions 
of the ©. P. O. mentioned above strict- 
ly speaking apply to the present case 
still I agree with the conclusion of the 
Courts below that the present suitis in 
fact a suit to obtain possession by the plaint- 
iffs of the landin suiton the basis of the 
mortgage-deed executed in their favour by 
Musammat Nekan, that ostensibly the suit 
is for redemption of a mortgage but really 
it is a suit to establish the validity of the 
mortgage in their favour. The reliefs 
claimed inthe suits appear to be different 
but in reality both the suits are practically 
the same. I also think that though 
the plaintiff did not actually withdraw the 
first suit under the provisions of O. XXIII 
r. 1, still his conduct in absenting him- 
self purposely on the 9th July does amount 
practically to the withdrawal of the suit and 
therefore, the principle of that rule applies 
to the present case. I have glready stated 
that both the suits of the plaintiffs were 
misconceived, the plaints were vague, the 
grounds of the liability of the defendants 
were not stated and proper reliefs were not 
claimed. 

Under these circumstances I consi 
that the decree of the District i 
substantially correct. I must, therefore 
dismiss this appeal. But I leave the parties 
to bear their own costs throughout. 

R. L. Appeal dismissed 
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LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 265 or 1926. 
June 3, 1926. 

Present:—Sir Shadi Lal, Kr., Chief Justice, 
and Mr. Justice Coldstream. 
KHADIM HUSSAIN—Acctszp— 
APPELLANT 
VETSUS 

. EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), s. 800, Exception 1— 
Provocation required by law—Cousin killing cousin? 
and her parents, resenting her liaison—-Provocation, 
whether grave and sudden. 

The provocation contemplated by law is such as 
would upset not merely a hot tempered or hyper- 
sensitive person, but one of ordinary sense and 
calmness. 

Where a cousin of a girl resenting her liaison kills 
her and her parents,a couple of days after the last 
visit by her paramour, it cannot be said even if 
the girl had sung on the fateful morning some 
love songs which reminded the cousin of the girl’s 
immoral relations with her paramour, that he acted 
under grave and sudden provocation, though he may 
have been feeling the disgrace to the family. 


Appeal from an order of the Sessions 
Judge, Gujranwala, dated the 24th Febru- 
ary 1926. - 

i Mr. Ghulam Mohy-ud-Din, for the Appel- 
ant. 


JUDGMENT.—In this case one 
Khadim Husain, a Sayyad of the village 
Ali in the District of Gujrat, has been 
convicted of the murder of three persons, 
namely, his uncle Jalal Shah, the latter's 
wife, Musammat Rasulan and daughter, 
Musammat Fatima Bibi; and has been sen- 
tenced under s. 302 of the Indian’ Penal 
Code, to the penalty of death. 

The evidence on the record shows that 
Musammat Fatima Bibi, who was one of 
the victims of the tragedy, was married 
to one Hazoor Shah, but that their married 
life was not ahappy one. It is common 
ground that she deserted her husband and 
came back to live with her parents. It 
appears that one Bahadur Shah, whois a 
Head Constable in the Police force, used to 
pay periodical visits to Jalal Shah’s house, 
and that he was suspected of having con- 
tracted a liaison with the girl. The pri- 
soner resented the visits of Bahadur Shah 
and asked his uncle not to allow him to 
come andlive in the house. The uncle 
did not like this interference on the part 
of the nephew and told him to mind his 
own business. Now, there is ample evi- 
dence onthe record, and indeed itis ad- 
mitted by the convict, that on the morn- 
ing of the lst September 1925, he picked. 
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up achopper from his house and went to 
the adjoining house of Jalal Shah. There 
he found Musammat Rasulan lying on the 
charpoy in the courtyard and indlicted upon 
her several blows with the weapon and 
killed her on the spot. The blade of the 
chopper became loose in the course of the 
attack and fell down onthe ground. The 
culprit*thereupon went back to his own 
house and brought a dagger with which 
he attacked -Musammat Fatima Bibi and 
killed her then and there. He then pro- 
ceeded to the shop of Ahmad Din Machi 
where Jalal Shah was sitting and inflicted 
upon the latter numerous blows which re- 
sulted in his deathinstantaneously. The 
offender was subsequently arrested by one 
Allah Ditta, and it is beyond dispute that 
he was, at that time, wearing garments 
upon which the Imperial Serologist found 
human blood. 

The accused has all alongadmitted that he 
killed the three persons in the manner des- 
cribed above, but he seeks to reduce the 
offence to one of culpable homicide not 
amounting to murder. Now,itis true that 
the amorous relations of Musammat Fatima 
Bibi with Bahadur Shah were calculated 
to bring disgrace on the family, but we 


‘are unable to hold that the offender had 


received any grave and sndden provocation 
such asis contemplated by Exception 1 to 
s, 300 of the Indian Penal Code. It must 
be remembered that Bahadur Shah had 
left the house of Jalal Shah” on the 30th 
August 1925, two days before the tragedy, 
and it is not suggested that any of the 
victims had done anything during those 
two days which could be regarded as a 
grave provocation. Itis alleged that the 
girl was singing on the fateful morning, 
love songs which reminded the accused of 
her immogal relations with Bahadur Shah. 
We cannot, however, accede to the conten- 
tion that the meresinging of songs should 
be‘held to be a grave provocation as con- 
templated by law, It may be that the 
prisoner had been brooding over the dis- 
grace caused to the family by the frequent 
visits of Bahadur Shah, but the law re- 
quires that the provocation must be such 
as will upset, not merely a hot-tempered 
or hyper-sensitive person, but one of ordi- 
nary selise and calmness. This require- 
ment has not been fulfilled in the present 
ease. Moreover, it must be remembered 
that the prisoner was only a cousin of 
the girl who was apparently sui juris, and 
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that in the presence of her parents he 
had no right to interfere with her liberty 
ofaction. Nor had he the slightest justifica- 
tion for attacking Jalal Shah or his wife. 

The guilt of the appellant does not 
admit of any doubt, and itis clear that the 
sentence of death is the only appropriate 
punishment to be inflicted in a case of this 
description. Confirming, therefore, the 
sentence we dismiss the appeal, 

RL > Appeal dismissed. 

8. D. 


N pai 


ALLAHABAD HIGH COURT. 
Criminau Revision No, 195 or 1926. 
May 18, 1926. 

Present:—Mr. Justice Banerji. 
MAHADEO SINGH— APPLIOANT 
versus 
EMPEROR— Opposite Party, 

Penal Code (Act XLV of 1860), s. 426—Mischief— 
Door-way in walt belonging to another, widening of 
Offence. y 

Over the chabutra of a mosque, there was an image 
ofa Hindu god. It was surrounded by awall. The 
wall belonged to the Muhammadan community. 
Accused, a Hindu, widened the door-way in the wall 
by demolishing a portion of iton either side of the 


"Held, that the accused was guilty ofan offence 
under s. 426 of the Penal Code. 

Criminal revision from an order of the 
Sessions Judge, Benares, dated the 19th 
January 1928. | 

Mr. Nehal Chand, for the Applicant. 

The Assistant Government Advocate, for 
the Crown. 

JUDGWENT.—This is an application 
in revision by one Mahadeo Singh, who has 
been convicted by a Magistrate of the First 
Class of Benares under s. 426, Indian Penal 
Code. | . 

In Benares, adjoining the Railway lines, 
there isa mosgue called Lat Bhairo Mosgue, 
and over the chabutra of the mosque there 
is an image of a Hindu god, which is sur- 
rounded by a wall, On a particular day 
every year, a ceremony called the marriage 
of Sri Lat Bhairo Ji is performed there, 

«A day before the celebration of the marri- 
age of Sri Lat Bhairo Ji, viz, on the Ist 
September, 1925, the petitioner and another 
man widened the door-way in thp south 
wall of the cempound round the image of 
the idol by demolishing part of the wall on 
both sides of the door-way. Thereupon a 
compiaint was made by the Muhammadans, 
whica resulted in the prosecution of Maha- 
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deo Singh, the petitioner, under s. 426, 
Indian Penal Code. The Court of first in- 
stance has very clearly, upon materials 
which were laid before it, come to the con- 
clusion that the wall round the image was 
the property of the Muhammadans and that 
the Hindus white-washed the wall from the 
inside and the Muhammadans white-washed 
it from the outside. The learned Magis- 
trate, Mr. Upadhya, went to the spot, ins- 
ected the locality himself and came to the 
conclusion that I have set out above, 


Mahadeo Singh went up in appeal before 
the Sessions Judge. I cannot say that the 
finding of the learned Sessions Judge was 
as clear as that of the learned Deputy Magis- 
trate. He, however, dismissed the appeal. 
It is contended on behalf of Mahadeo Singh 
beforeme that the matter involved is of 
a civil nature and, in view of the case 
reported in Empress v. Shanhar Lall (1) 
I ought to set aside the conviction and 
direct the parties to seek relief in the 
Civil Court. Mr. Nehal Chand, Counsel 
for the applicant, has also referred me to, 
certain cases of the Lahore High Court. 
Iam of opinion that the principle laid down 
in those cases cannot apply to this case. 
Had Mahadeo Singh been interested in the 
temple or had he to do any thing with the 
management of the temple, I might have 
adopted the course suggested by Mr. Nehal 
Chand. It isnext urged that the remarks 
of the learned Judge “that the ownership 
of the wall appears to rest rather with the 
Muhammadans. than with the Hindus and 
probably the lower Court has come to a 
right conclusion” show that he had neither 
applied his mind to the case nor come to 
any definite finding. I haveno doubt that 
the learned Judges has been unable to 
state clearly and categorically what his 
opinion was; but Iam of opinion that the 
sentence next to the one referred to above 
shows that he accepted asa fact the finding 
of the Court below that by “breaking the 
wall, the petitioner caused wrongful loss to 
the Muhammadan public by taking out the 
bricks of the wall. That being so, I donot 
think I shall be justified in ignoring the 
conclusion arrived at by the learned Judge. 
This is notacasein which the finding ofa 
Court between a Hindu telephone operator 
at Ramnagar and the Muhammadan mana- 
ger of the mosquecan possibly amount to 
a judical determination of the question re- 


- (1) A. W. X. (1887) 110. 
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lating to the wall between the Hindu and 
Muhammadan communities. 

Tsee no justification in the act of this 
accused in interfering with the property 
which did not belong to him I, therefore, 
dismiss his application. The accused is a 
telephone operator getting a small pay. I 
therefore, reduce the fine from that of 
Rs. 100 to a fine of Rs. 20. The surplus 
amount of the fine, if paid, may be, refund- 
ed to the accused. ae 


Z.K. Application dismissed. 


LAHORE HIGH COURT. 
Criminat Revision No. 1594 or 1925, 
February, 1, 1926. 
Present:—Mr. Justice Martineau. 
THAMBU—Accussep—PstirionER 
versus 
EMPEHROR—Opposits Party. 

Penal Code (Act XLV of 1860), s. 499—“Imputation,” 
meaning of—~—Hapression of suspicion—Accusation. 

An “imputation” ordinarily implies an accusation, 
or something more than an expression of opinion. 
But a mere expression of suspicion may amount to an 
“imputation” where it conveys the same impression 
as an accusation to the person to whom itis commu- 
nicated. f 

Petition, for revision under s. 439 of the 
Cr. P. C. of the order of the Sessions Judge, 
Karnal, dated the Ist July 1925. 

Mr. Shamair Chand, for the Petitioner. 

Dr. Nand Lal, for the Complainant. 

JUDGMENT.—The petitioner, Tham- 
bu, made a report at the Police Station 
that some property of his had been stolen 
from his threshing floor, and that he sue- 


pected Amir Singh, Bhagwana and-another . 


man, as the tracks of the thieves went to- 
wards their village. Amir Singh prosecuted 
Thambu for defamation in respect of that 
report and Thambu has been convicted, the 
Courts below finding that he has failed to 
show that his report against Amir Singh 
was justified. . 

The only point that seems arguable in 
revision is whether the petitioner can be 
“said to have made an “imputation” con- 
cerning Amir Singh within the meaning 
of s, 499 of the Indian Penal Code, as an 
imputation ordinarily implies an accusa- 
tion, or something more than an expres- 
sion of asuspicion, which was all that the 
petitioner's report contained. It is, however, 
yather difficult to draw the lina. An 
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expression of a suspicion may have the same 
effect on the mind of the person to whom 
the suspicion is communicated as an accu- 
sation would have, and in this case the re- 
port resulted in the Police searching Amir 
Singh's house, I think, therefore, that the 
conviction was right. But the petitioner's 
statement in his report that he suspected 
Amir Singh does not call fora heavy fine, 
and the fine of Rs. 100 which has been -im- 
posed is excessive. I reduce the fine to one 
of ten rupees, which will be paid to the com- 
plainant, 


8. D. Pine reduced, 


ALLAHABAD HIGH COURT. 
OriMINAL Revision No. 179 oF 1926, 
April 27, 1926. f 
Present: —Mr. Justice Daniels. 
Chaudhuri BALDEO SINGH—Accosrp — 
APPLICANT 


VETSUS 
EMPEROR—Opposire Parry, 

Criminal Procedure Code (Act V of 1898), ss. 4 (hb), 
195—Report submitted by Superintendent of Police 
with endorsement for necessary action, whether com- 
plaint. 

A report submitted by the Superintendent of 
Police toa Sub-Divisional Officer with the endorse- 
ment that it is submitted for favour of perusal 
and necessary action does not amount to a com- 
plains within the meaning of s. 4 (h) of the Cr, 


Criminal revision from an order of the 
Additional Sessions Judge, Meerut, dated 
the 10th of February, 1926. 

Dr. M. L. Agarwala, for the Applicant, 

The Assistant Government Advocate, for 
the Crown. 

JUDGMENT.—These two connected 
applications relate to proceedings under s. 
182 ofthe Indian Penal Code which are 
pending against the applicants, Baldeo 
Singh and Attar Singh, respectively. Baldeo 
Singh made a report at Budhana thana 
stating that his bullocks had strayed. He , 
subsequently made a statement to the 
Superintendent of Police at Muzaffarnagar 
alleging that they were in the possession 
of one Bichai Rajput at Saharanpur, This 
statement is alleged to” be false. Attar 
Singh complained to the Superintendent 
of Police at Muzaffarnagar that the Sub. 
Inspector had put pressure on him to tile 
a complaint, This is the statement im 
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respect of which heis being prosecuted. 
The substantial grounds of revision in 
these cases are two:— 

1. That the offence, if any, was commit- 
ted at Muzaffarnagar and, therefore, under 
s. 12 of the Code, the trial should take place 
in the Court of the Sub-Divisional Magis- 
trate of Muzaffarnagar and not of that of 
Budhana. 

2. That there was no complaint as re- 
quired by s. 195 of the Cr. P. O. 

In both cases a report was made by the 
Circle Inspector to the Superintendent of 
Police alleging that the -accused had com- 
mitted an offence under ss. 182 and 211 of 
the Indian Penal Code. In both cases the 
Superintendent made an endorsement in 
the following terms:— 

“S. D. M., Budhana. 

I submit the above report for favour 
perusal and necessary action please”. 

A complaint is defined in s. 4 of the 
Code as an allegation made orally or in 
writing to a Magistrate with a view to 
his taking action under the Code that 
some person has committed an offence. 
The Superintendent of Police’s endorse- 
ment in itself does not come within 
this definition, for it contains no allega- 
tion that an offence has been com- 
mitted. It is urged that the endorse- 
ment should be taken as incorporating the 
preceding report of the Circle Inspector 

- which does contain a definite recommenda- 
tion that a prosecution under s. 182 should 
be instituted. I cannot accept this view. 
The law is very lenient to defects of form 
when the substance of the matter is there. 
Section 537 has been enacted to ensure 
that proceedings shall not be invalidated 
by merely formal defects. But in this 
case the substance of the matter is not 
there. It is impossible to befieve that 
when the Superintendent of Police wrote 
the endorsement quoted above, he con- 
sidered himself to be making a formal 
complaint of an offence. He was forward- 
ing to the Sub-Divisional. Magistrate a 
report of his subordinate, just as he might 
“forward a hundred other reports of various 
kinds, for the Sub-Divisional Officer to 
peruse and take such action as he might 
consider necessary. In a complamt, it is 
the complaiffant who sets the law in motion. 
The only functions that remain to the 
Magistrate are judicial functions, He may 
reject the complaint, but in doing so he 
performs ajudicial act. Here, the Superin- 
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tendent vf Police simply submitted the 
report to the Magistrate for the Magistrate 
to exercise his discretion as to whether 
he would initiate judicial proceedings or 
not. I, therefore, hold that there has 
been no complaint as required by law and’ 
set aside the proceedings. It will be open 
to the Superintendent of Police to make a 
formal complaint now if heis satisfied that 
there are grounds for making one, 
. T need not deal with the question of 
local jurisdiction except to say that, if 
fresh ‘proceedings are started, they must 
(subject to the power of transfer conferred 
by ss. 526 and 528 of the Cr. P. C.), be 
dealt with by a Magistrate having local 
jurisdiction at the place where the false 
information is alleged to have been given. 
S, D. Application accepted. 





LAHCRE HIGH COURT. 
MISCELLANEOUS ORIMINAL Oase No, 140 
or 1925, ; 
October 14, 1925, 
Present:—Mr, Justice Zafar Ali. 
RAM SAHAI—Accusep—Peririonar 
versus 
Lala KRISHNA LAL, Honorary 
MAGISTRATE, Honorary CIVIL 
JUDGE and MUNICIPAL 
COMMISSIONER—Compratnant— 
< RESPONDENT.. 

Criminal Procedure Code (Act V of 1898), s. 181(2) 
—Penal Code (Act XLV of 1860), s. 408—Criminal 
breach of trust—Place of trial—Failure to render 
accounts at particular place—Jurisdiction, i 

Where a person is under a liability to render 
accounts ata particular place and fails to do so by 
reason of having committed an offence of criminal 
breach of trust which is alleged against him, the 
Court, within the local limits of whose jurisdiction 
such place is situato, may enquire into and try thë 
offence under the provisions of s. 188 (2), Or. P. C. 

Gunananda Dhone v. Santi Prakash Nandy, 86 
Ind. Cas, 218; A. I. R. 1925 Cal. 613; 41 0. L. J. 80; 29 
O. W. N. 432; 26 Cr. L. J. 725; relied on. 
. Application for transfer of a criminal 
ease from the District of Jhelum to the 
Rawalpindi District, under s. 526, Or. P. C, 

Mr. Nanak Chand, for the Petitioner, 

Dr. Nand Lal, for the Respondent: h 

JUDGMENT.—This application under 
s. 526, Cr. P. O., for the transfer of a case 
from a Court in Jhelum to the Court in 
Rawalpindi is made by the accused-peti- 
tioner on two grounds, namely, (1) that the 
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offence of criminal breach of trust with 
which he is charged is nut triable at Jhelum 
but at Rawalpindi; and (2) that the com- 
plainant being a man of great influence and 
being on friendly terms with the local 
Magistrate, a fair and impartial trial cannot 
be had at Jhelum. 

The question of jurisdiction was raised 
before the Magistrate also, and it was cop- 
tended before him that though no evidence 
had yet been recorded, it appeared from the 
facts stated in the complaint itself that 
the cage could not be tried at Jhelum. But 
it was stated in the written complaint that 

the accused had to render accounts to his 
‘employer—the complainant—ai Jhelum for 
. the business which was carried on by him 
at Rawalpindi, and the Magistrate, on the 
authority of Gunananda -Dhone v. Santi 
Prakash Nandy (1) came to the conclusion 
that the case was triable at Jhelum. In 
the said Calcutta case it was held that 
“Where the accused is under a liability to 
render accounts ata particular place and 
faila to do so by reason of having commit; 
ted an offence of criminal breach of trust 
‘which is alleged against him, the Court 
within the local limits of whose jurisdic- 
tion that place is situate, may enquire into 
and try the offence under the provisions of 
a. 181 (2), Cr. P. 0." 

Tam of opinion that the above view of 
the Calcutta Hight Court is correct and 
that, therefore, the case is triable at Jhelum. 

As regards the second ground, the peti- 
tioner made no allegation against the Magis- 
trate and there is nothing to show that the 
Magistrate is in any way biased against the 
accused or has any friendly relations with 
the complainant. I, therefore, see no reason 
for transferring the case and dismiss the 
application. 

Z. K, Application dismissed, 

(1) 86 Ind, Cas. 218; A. I. R. 1925 Cal. 613; 41 C. L. 

J. 80; 29 C. W. Ne 432; 26 Cr. L. J. 725. 





ALLAHABAD HIGH COURT. 
CRIMINAL APPEAL No. 996 oF 1925. 
January 27, 1926. 
Present:—Mr, Justice Daniels. 
JANKI PRASAD—<Accusgp>—APPELLANT 
~ versus 
EMPEROR— RESPONDENT. 
Criminal Procedure Codz (Act V of 1898), s. 428 
—Conviction, alteration of—<Appellate Court, powers 
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In the casa of an accused charged with offences 
under more than one section of the Penal Code, it 
is open tothe Appellate Court, under s. 423 of the 
Or. P. O., to alter the conviction from onc section 
to another, even though the trial Court may huve 
acquitted the accused under the latter section. 


Dulli v. Emperor, 48 Ind. Cas. 502; 16 A. L. J. 918; 
20 Cr. L. J. 22, Appanna v. Pethani Mahalakshmi, 7 
Ind. Cas. 861; 34 M. 545; (1910) M. W.N. 474; 8 M. L. 
T. 313; 11 Or. L. J. 534, and Qusen-Empress v, 
Jabanulla, 23 O. 975; 12 Ind, Dec. (N. s.) 648, relied on. 

Criminal appeal against an order of the 
Sessions Judge, Mainpuri, dated the 24th 
of November 1925. 

Mr. Nehal Chand, for the Appellant. 

The Government Pleader, for the Res- 
pondent. . 

JUDGMENT.—In this case the appel- 
lant Janki Prasad, a Patwari, was com- 
mitted to the Court of Sessions on charges 
under ss. 218 and 471,Indian Penal Code. 
The charge was that he knowingly prepared 
a wrong record, namely, a jinsi bahi khata, 
showing a tenant named Mendai as paying 
a grain-rent, whereas in fact he paid a cash 
rent,and that he produced this paper in Court 
to support a false defence put in byMendai 
in asuit for arrears of rent. The Revenue 
Court held that the defence was false and 
decreed the suit. Thereafter, the plaintiff - 
in that suit filed a complaint against the 
Patwari which has resulted in the order 
under appeal. The learned Sessions Judge 
held on the merits that it whe fully proved 
that Mandai had agreed to pay a cash rent 
and thatthe Patwari knowingly prepared a 
false record. The Patwari was under sus- 
pension and had given over charge at the 
time when the bahi-khata was tendered in 
evidence. The learned Sessions Judge held 
for some reason whichis not cleartome thatif 
the record, was prepared before the 7 -atwari's 
suspension, the only offence which he could 
be held to have committed would be an 
offence under s. 218 and not an offence 
under s. 471, Indian Penal Code. The same 
act may be, and often is, an offence under 
more than one section of the Indian Penal 
Code, and if the act amounted to forgery 
it would not cease to be forgery because 
it also amounted to an offence ander 
3.218. The learned Advocate for the appel- 
lant hastaken a different point, which does 
not seem to have been faised at the trial. 
He points out that the offence under’ s, 
471 was committed in relation to a pro- 
ceeding in a Court and, therefore, that undey 
the provisions ofs. 195, Cr. P. C., no charge 
in respect of such offence could be enter- 
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tained except on the complaint of the Court. 
Before the recent amendment of the Cr, P. 
C.,a sanction and nota complaint would 
have been required, and the law as it 
then stood laid down thatthe absence of 
a sanction would not invalidate the pro- 
ceedings. This portion of s. 537 has now 
been omitted, and it appears to me that 
since the amendment, if a Court entertains 
a case covered by s. 195, Or. P. è., with- 
- out such a complaint’as the law requires, its 
proceedings are void. The case would: ap- 
pear to come under s. 530 (p) The Court 
is not empowered to try the offender except 
upon a complaint made by the proper 
authority. 

The learned Sessions Judge came to the 
conclusion that the record was prepared 
after the Patwari gave over charge and has, 
therefore, convicted him under s. 471. Sec- 
tion 195 (1) (e) deals only with offences 
by a party, but even assuming that this 
conviction unders, 471 cannot be upheld, 
this does not end the matter. It appears 
to me that the learned Sessions Judge was 
wrong in thinking that the record was 
prepared after the Patwari gaveovar charge. 
The Patwari himself declares that he pre- 
pared it prior to making over charge, and 
this is supported by the fact that he en- 
tered it in the list of papers to be made 
over when he gave over charge, but as 
he did not in fact make over this paper to 
the Qanungo, the entry was struck out.. The 
rent suit against Mendai was filed nearly 
a month before the Patwari was suspended, 

_ If the offence committed by the Patwari 
was really one under s. 218 itis open to the 
Appellate Court under the provisions of 
s. 423 (1) (b), Cr. P. CO, to alter the convic- 
tion to one under that section eten though 
the trial Court may have acquitted the 
accused under that sectiou. This has been 
decided in several cases both of ourown and 
of other High Courts. Cases of this High 
Court are: Sardarav. Emperor (1) and Dulli 
v, Emperor (2). There are Madrasand Calcutta 
rulings to the same effect, e. g., Appanna 
v. Petnhant Mahalakshmi (3) and Queen Em- 
press v. Jabanulia (4). 


On the mgrits, the learned Sessi&ns Judge 
has shown concluSively that Mendai's state- 


(1) 12 Ind. Cas. 836; 34 A. 115;8 A. L.J. 1239; 12 
Gr. L. J. 572. 

(2) 48 Ind. Cas. 502; 16 A. L. J. 918; 20 Cr. L. J. 22, 

(3) 7 Ind. Cas. 861; 34 M. 545; (1910) M. W.N, 474; 8 
M, L. T. 313; 11 Or. L. J. 534, 

(4) 23 O, 975; 12 Ind. Dec, (N s.) 648. 
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ment that he took the land on a grain-rent 
was false. The plea pressed on behalf of 
the Patwari is that he made this entry in 
good faith on information supplied by 
Mendai. There are a number of facts on the 
record which go to disprove this contention. 
In his written statement the accused says 
that he prepared the bahi-khata on infor- 
mation received from Mullu who made the 
appraisement. of the crops, and he has pro- 
duced Mullu as a witness for his defence. - 
The paper bears the signature of this man 

Mullu; The learned J udge has given good 

reasons for holding that Mullu’s evidence 

is totally false and that no appraisement 

of the crops was ever made. The manner 

in which this bahi-khata was produced in: 
Court is in itself highly suspicious. The 

accused was not summoned to produce any 

paper. “He was summoned only to give 

evidence. Asked how he came to produce 

this paper he said that the peshkar of the 

Honorary Assistant Collector told him that 

it would be wanted, The peshkar was pro- 

duced as a witness and hag denied thig 

statement. His denial is clearly correct, 

The peshkar was not in a position to know 

for what purpose Mendai had summoned 

this witness. Further, the bahi-khaig ought 

not to have beenin the Patwari’s posses- 

sion at al]. His statement that he forgot 

to bring it when he made over charge and 

kept it back by accident is most improb- 

able in view of what followed, The Qanungo 

had checked the Patwari’s Papers no lesg 

than eight times during the period to 

which this bahi-khata relates but has sworn 

that this paper was never produced before 

him. Itis further proved that the Patwart 

had reason for bearing a grudge against 

Kuli Charan Singh, the plaintiff in the 

revenue case, ês the latter had appeared 

as a witness against the Patwariin a erimi- 

nal case. There is a furthe, improbability 
that the Patwari should have prepared the 

paper on the statement of the tenant alone 

without ever making any inquiry from the 

landlord or his agent. Taking all these facts 

together I have no doubt that the Patwari 

knew that be was preparing an incorrect 

record. J, therefore, alter the conviction to 

one under s. 218. Indian Pena] Code, but 

maintain the sentence. : 


N. H. Convicticn altered, 
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LAHORE HIGH COURT. 
CRIMINAL APPeRAL No, 221 or 1926. 
May 27, 1926. 
Present :—Mr. Justice Broadway and 
Mr. Justice Zafar Ali. 
BISHEN SINGH oe BISHNA AND ANOTHER 
_ ~—Convicts—APPELLANTS 
versus 
EMPEROR— RESPONDEAT. 
Dying declaration prompted, value of—First In- 
formation Report belated, scrutiny of. s 

A dying declaration if properly recorded isa valu- 
able-piece of evidence but where it is shown that it was 
prompted bya person present when it was being 
recorded, its value is considerably discounted. [p. 216, 

col, 1.1 g . 
Where there has been delay in giving First Inform- 
ation Report to the Police, the evidence for the 
prosecution must be carefully scrutinized. [p. 215, col. 
1] 


. 


Appeal from an. order of the Sessions 
Judge, Ferozepur, dated the 9th February 
1926. 


Dr. Nand Lal, for the Appellants. 
Mr. Des Raj Sawhney, Public Prosecutor, 
for the Respondent. 


JUDGMENT.—Bishna and Ishar, sons’ 


‘of Dulla, Bhag Singh, son of Gajjan “Singh 
and Punjab Singh, son of Nanu Singh were 
committed for trial to the Sessions Court at 
Ferozepur charged with having caused the 
death of one Bhag of Mouza Man with the 
assistance of Pakhar Singh who was ab- 
sconding. 

The trial resulted in the acquittal of Ishar 
and Punjab Singh, while Bishna and Bhag 
Singh were found guilty, and under 
s. 302/34, Indian Penal Code, sentenced to 
death. They have appealed and the case is 
also before the Court under s. 374, Cr. P. O. 

According to the prosecution, the occur- 
rence took place just before sunset on the 
6th September 1925 at a spot a short 
distance outsjde.the village Man. The 
report was made at 10-15 a. m., the following 
morning although the distance to be tra- 
versed was only five miles. Allowing for 
the fact that Talok Singh who made the 
report had received injuries himself, there 
can be no doubt that there was delay in 
giving information to the Police and the 
evidence fer the prosecution has, therefore, 
to he carefully scrutinized. 

The story for the prosecution is given in 
great detail in the judgment of the learned 
Sessions Judge and need not be here set out 
at length. Briefly it isas follows: Musam- 

- mat Kishno had been married ta Mahtab 
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Singh and on his death several years ago she 
went throughakarewa marriage with Punjab 
Singh, Mahtab Singh’s brother, with whom 
she lived for a couple of years and is said to 
have given birth toason Bhag Singh, the 
victim in this case. After living with 
Punjab Singh for two or three years she is 
said to have either left, or been turned out 
by him and to have taken up her abode 
with Talok Singh taking her small child 
with her. With Talok Singh she had been 
living for a matter of fourteen years or more 
and has had several children by him. The 
deceased Bhag Singh instituted a suit 
against Punjab Singh for a share in the 
ancestral property. This suit was pending. 
On the 6th September 1925, according to 
Talok Singh, he and Bhag Singh deceased 
were fencing a field of theirs outside the 
village. Bhag Singh went to one side to 
ease himself and had gone a distance of 80 
karams or so when the two appellants with 
their three companions as named already, 
suddenly appeared on the scene, Pakhar 
Singh and Punjab Singh being armed with 
takwas, Bhag Singh and Bishna with dangs 
and Ishar with a sharp-pointed stick, and set 
on the deceased. Talok Singh ran to his 
assistance taking with him a salang, or 
hay-fork. Bachna also ran to the deceased's 
assistance but he was unarmed, The de- 
ceased, Talok Singh and Baehna were all 
beaten and received injuries after which 
their assailants made off. According to 
the initial report the incident was wit- 
nessed by one Gujar Singh who, however, 
through fear made no attempt to render 
assistance. When their assailants had gone, 
Bhag Singh was taken home by Gujar 
Singh and Talok Singh. This story is 
borne out by the testimony given by Talok 
Singh, Bachnaand Gujjar Singh. The first 
two of these were undoubtedly present as 
they both received injuries. It is also clear 
that their assailants used sharp-edged 
weapons as wellas dangs as the deceased 
incised 
wounds. Gujar Singh and Talok Singh 
are first cousins. Bachnais not related to 
them but he has admitted that he had 
brought # case against Bishna and Ishar 
charging them with having fire¢ a gun at 
him although the case was not chalaned. 

_In addition tothe above evidence there is 
the testimony of Musammat Kishno (P. W, 
No. 6) who stated that on hearing the cries 
she had gone out and met the two appellant, 
and their three companions returning at a 
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run from the direction of the pond, that she 
then went on and found her son Bhag Singh 
lying injured and unable to speak, Finally, 
there is the dying statement of the deceas- 
ed himself which was recorded by P. W. 
No. 10 Abdul Majid, Naib Tahsildar at the 
Rest Houseat Giddarbaha on the 8th Sep- 
tember 1925. The statement is a brief one 
and mentions thetwo appellants and their 
three companions already named as having 
been the assailants. Thetwo appellants are 
said to have beaten the deceased with 
dangs. Now, although a dying declaration, 
if properly recorded is a valuable piece of 
evidence, in the present case the deceased's 
statement is considerably discounted by 
the fact that admittedly one Jai Singh, 
Zaildar is said to have been present when 
it was recorded and to have prompted the 
deceased while it was being recorded, telling 
him to name Punjab Singhand Ishar Singh. 
This circumstance was not noted on the 
dying statement by the Naib Tahsildar at 
the time although he has admitted in his 
evidence at the trial that the incident 
occurred. It is somewhat surprising to 
learn that a Magistrate should have regard- 
ed anincident of this nature as of such little 
importance as to have failed to make a 
note of it. This incident was further 
proved by D. W.No. 12 Hardit Singh who 
in answer to the Court has clearly stated 
that the dece’sed named Bishna and Bhag 
Singh appellants of his own accord without 
any prompting from anyone. In the circum- 
stances we think it would be exceedingly 
unsafe to attach any weight to this dying 
statement. Nor is the testimony of 
Musammat Kishno of any real importance. 
Jt is not unnatural that she should hgve 
stated thatshe met the appellangs and their 
three companions. The case, therefore, rests 
on the evidence of the three eys-witnesses 
and notwithstanding the delay in making 
a report and the relationship between the 
witnesses, we think that their evidence 
should be accepted so far as the appellants 
are concerned. 

An attempt has been made by the defence 
to prove that it was the prosecution party 
who suddenly set on to Bishna appellant 
who was accompanied by Bhag Singh ap- 
pellant, Bishna was arrested on the 15th 
of September at the house of one Dr. Maluk 
Singh (D. W. No. 8). This witness is a 
private practitioner practising at Dabwali. 
He has staled that Bishna came to him on 
the 8th September 1925 and that he found 
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a large number of contusions and other - 
injuries on his person, including a fracture 
of the seventh rib. He prepared a certificate . 
to that effect on the evening of the 8th 
September 1925 which he gave to Sohna on 
the following day as Sohna said that the 
Police required it. Now, Dr. Maluk Singh 
passed his M. B. B. S., at the Medical 
College, Lahore, in November 1924. As the 
certificate shows he has printed on his 
letter paper an advertisement to the effect 
that he was prepared to give “medical cer- 
ficate” relating to injuries and for leave 
purposes. He has also had the audacity to 
sign the certificate as “Assistant Surgeon, 
Mandi Dabwali” knowing full well that he 
was not an Assistant Surgeon and the 
certificate, therefore, on the face of it, 
was misleading. There is a a dispens- 
ary at Dabwali and no real explanation 
has been given by the defence as to why 
Bishna proceeded to Dr. Maluk Singh 
instead of going to the Dabwali Dispensary 
or. to Giddarbaha ‘which was the proper 
place for the residents of his village to go 
to. It is probable that Bishna received a 
few injuries. Talok Singh has stated that 
when. he went to the deceased's assistance 
he took with him a slang or hay-fork 
which he wielded and which broke in 
the course of the fight. That Bishna had 
his seventh rib broken appears to be 
wholly untrue and we must regard the 
a of Dr. Maluk Singh as entirely 
alse, 


The learned Sessions Judge has criticised 
the evidence for the defence very minutely 
and has pointed out how discrepant it is 
and how utterly unreliable. We agree with 
the learned Sessions Judge’s criticisms and 
do not think if necessary to discuss the 
defence evidence any further. That the 
two appellants took part in this incident is 
perfectly clear and in our opinion, the 
evidence of Talok Singh, Bachna, and 
Gurdit Singh should be believed. The con- 
ee of the appellants is, therefore, up- 
held. f 


There romains the question of sentence. 
The whole of the- evidence shows that the 
two appellants were armed only with lathis 
and that two of their three companions had 
chhavis. The death of Bhag Singh was due 
to an injury on the head inflicted by a 
sharp-edged weapon such as a chhavi. The 
learned Sessions Judge has found it neces- 
sary to give Punjab Singh and Ishar 
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Singh the benefit of the doubt. created in 
his mind by the delay in the report and the 
manner in which Jai Singh, Zaildar, prompt- 
ed the deceased when he was making his 
dying statement. i 

In these circumstances we consider that 
the present appellants should not be award- 
ed the death penalty. ` 

We, therefore, alter the sentence in the 
ease of each to transportation for life. 

R. L. Sentence reduced. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL REVISION APPLICATION No. 232 
or 1925. . 
| November 25, 1925. 
Present:—Mr, Hines, a C. and Mr. Lobo, 


A, J.C. 
BHANJI AND 0TARRS— APPLICANTS 


VETSUS 
EMPBHROR--Opposite Parry. 

Bombay Prevention of Gambling Act (IV of 1887), 
ss. | to 7—Search warrant—Description of house, 
sufficiency of—Presumption-—-Common gaming house 
—Habitual use, whether necessary. 

Where the entire block of a certain building is 
humbered 708, and each tenement in that building 
is numbered separately, such as 708/1, 708;2 and so 
on, a description of the house in a search warrant 
under s. 6 of the Bombay Prevention of Gambling 
Act as “House No, 708” is not too vague and the 
Crown can take advantage of the presumption created 
bys. 7 of the Act. [p. 218, col. 1.) 

Emperor v. Krishna Rutna Dalvi, 6 Bom. L. R. 52; 1 
Cr. L. J. 5, relied upon. 

Kadir Mohamed v. Emperor, 37 Ind. Cas. 33; 105. 
L. R. 187; 18 Cr. L. J. 49, distinguished. 

No presumption arises under s.7 of the Bombay 
Prevention of Gambling Act that a place is kept by 
any person as a common gaming house, The fact 
that a person keeps or uses or occupies a common 
gaming house must be proved in the ordinary way. 

ibid. 

i In | der to cofvict a person under s. 4 of the 
Bombay Prevention of Gambling Act, it is not neces- 
sary that he should be shown to have used the place 
as a common gaming house habitually. [ibid.] 


, Application to revise an order of the 
City Magistrate, Karachi, dated- the 2nd 
September 1925. É 

Mr. Motiram I, Munsukhani, for the Ap- 
plicants. . 

Mr. T. G. Hiphinston, Publie Prosecutor 
for Sind, for the Crown. 

JUDGMENT. 

Kincaid, J. C.—The facts of this case 

“are shortly as follows :— 
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The Karachi Police received information 
that in a certain Building, No. 708 Para 
Street, gambling was carried on. R. S. 
Naraindas, Deputy Superintendent of Police 
obtained a warrant unders. 6 of the Bombay 
Act IV of 1887 on the llth of August; and 
on the same day at 8-30 pr. m. he raided the 


Building No. 708 with a force of Police. 


They had with them an informant who 
first took them to a part of the building 
numbered 708/1, but they found the back 
door locked and barred. They then entered 
the adjoining room No, 708/2 of which the 
back door was open. Through it they 
passed into the shed where gambling had 
been going on but from which some of the 
gamblers had run away. They, however, 
arrested 14 persons on the spot and found 
lying about dice and money. On a subse- 
quent date they arrested a fifteenth man 
Bhanji Mohanji. All 15 were brought up 
before the learned City Magistrate, Karachi 
and he convicted No. 15 under s.4of the 
Gambling Act and sentenced him to pay a 
fine of Rs. 150 or in default to undergo 
rigorous imprisonment for one month. The 
remaining accused he convicted under s. 5 
of the Gambling Act and sentenced them 
to pay fines varying from Rs. 25 to 
Rs. 50 or in default to undergo 7 days’ 
rigorous imprisonment, 

Against these convictions ànd sentences 
7 persons have applied to this Court in 
revision. The applicants’ case has been 
well argued before us by the learned Pleader, 
Mr. Motiram and every point which could 
be raised in their defence has been put 
before us, 


The first point pressed by the learned 
Pleader was that the warrant was inaccurate. 
Therefore no presumption arose under s. 7 
of the Gambling Act. The learned Pleader 
contended that the number 708 was too 
vague; it applied to the entire block of 
buildings and that before a presumption 
could arise under s. 7, the warrant must 
actually describe the place which the 
Police were empowered to search. I think, 
however, such an argument would unduly 
restrict the meaning of the section. lam 
fortified,*in my opinion, ky the ebservations 
of the Bombay High Court in the case of 
Emperor v. Krishna Kutna Dalvi (1). There 
the learned Judges applied the test whe. 
ther the description of the warrant did or 
did not sufficiently identify the house in 


1 6 Bom. L. R. 52; 1 Or. L. 0.5. 
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question. If we apply that test here we 
find no false description of the building. 
The warrant gave the number 708 and 
within the courtyard of the building No, 708 
the gambling was going on. If for the 
purpose of the convenience of tenants or 
of the landlord, the building is sub divided 
into smaller sections, that did not concern 
either the Police who applied for the 
warrant or the Magistrate who issued it. 
Once the description of the warrant is such 
that an ordinary person can identify the 
spot, the Crowncan, in my opinion, take 
advantage of the presumption created by 
8. 1. 

The learned Pleader then went on to 
argue that although the presumption under 
s. 7 extended to the conviction under s. 5, 
still there was no presumption as regards 
the conviction unders. 4. That is correct. 
The fact that a person keeps or uses or 
occupies a common gaming house has got to 
be proved in the ordinary way. We are, 
however, sitting here not as a Court of 
Appeal but as a Court of Revision, and 
there is evidence on record, namely, the 
evidence of the informant, and the evidence 
of the approver that the accused No. 15, 
now the applicant No. 1 did collect the 
‘Nal’ paid by the gamers asa commission 
to enable them to join in the play. The 
learned Pleatler, however, has contended 
that before a man can be convicted of using 
or occupying a gaming house, it must be 
shown that he has done it habitually, where- 
as in this case the evidence is that the 
gaming only took place upon thadri day, 
the sacred anniversary of the birth of the 
God Shri Krishna. That interpretation, 
however, is not borne out by the section; 
otherwise we should find the wérd “habitu- 
al” immediately. before the words “Owner, 
or occupier having the use of any house”. 
As the learned Additional Judicial Commis- 
sioner, Mr. Aston, observed.in a case 
decided by him in the Sessions Court, if 
that interpretation were put upon the 

` gection, it would be quite sufficient for the 

keeper of the gaming house to change his 
address every night to obtain a complete 
immunity.. ° 

I now return “to the case of the other 

accused who have been. convicted under 

's. 5. A presumption against them does 
exist, because they were found and were 
present during the Police raid, in the 
course of which gaming instruments such 
ag dice and money were discovered. 
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It has been argued by the learned Pleader 
that although the presumption may arise 
against them, still itisrebuttable by evidence 
and that evidence was led by them to show 
that they had only gone there on thadri day: 
But against their evidence, we have the 
evidence of the approver and the informer. 
It seems that the Building No. 708 was 
not a place where a few players had 
gathered together to play for low stakes in 
a casual way but that the gambling had 
continued for more than one day. In any 
case, as it seems to me, this is a matter of 
appreciation of evidence and we do not 
feel inclined to interfere with the learned 
Magistrate’s finding of fact, 

In these circumstances, I must reject 
the application for revision and confirm 
the lower Court's findings and the sen- 
tences. 

Lobo, A. J. C.—While agreeing with 
the judgment just delivered by the learned " 
Judicial Commissioner, I wish to add a 
few words on one or two points in the 
case. 

With regard to the warrant in this case, 
I agree with the learned Judicial Commis- 
sicner that it was a legal warrant and that 
as a consequence the presumption under s. 7 
of the Gambling Act would arise. 

The place where this gambling was going 
on, house No. 708 is fairly well described 
in the judgment of the learned City Magis- 
trate. It consists of a square, the four 
sides of which are built on the unbuilt 
portion inthe middle serving as a court- 
yard common to the buildings around it. 
A portion of this courtyard is roofed over 
and is described as a shed. The gambling 
was actually proceeding in the shed. The 
buildings on the four sides of the square are 
divided into separate tenements and are 
separately numbered as Nos. 708/1,708/2, 
etc. s 

Now tbe warrantin this case gives the 
following description of the place which 
the Deputy Superintendent of Police was 
authorised to raid :— 

“House No. 708, Para Lane, near Khori 
Garcen Street”. It is not denied that the 
place that was raided on the night in 
question is situate in Para Lane near 
Khori Garden Street, and the description 
given bythe learned City Magistrate of the 
place where the gambling was proceeding 
makes it perfectly clear that the descrip- 
tion “House No. 708” could in the circum- 
stances, apply to no other portion of this ` 


tee 1, 0. 1026) 


- equare than the open courtyard and the 
roofed portion thereof, for each of the 
tenants in the building on the four sides 
ofthe square are separately numbered as 
780/1, 708/2, ete. This being the case, the 
ruling quoted by the learned Pleader for 
the applicants in Kadir Mohamed v. Empe- 
vor (2}, is clearly distinguishable. In that 
case, the warrant was specially for room 
No. 52, the room actually raided by the 
Police being room No. 53. True, it was an 
adjoining room, but the description in the 
warrant was perfectly clear and a search of 
room No, 53 under a warrant for a search 
of room No. 52 could not possibly be said to 
be covered by the warrant. The warrant, 
therefore, in this case being perfectly 
regular, the necessary presumptions under 
s. 7 would arise. These presumptions 
would be that the place raided was a 
common gaming house and that the persons 
found there were assembled for the purpose 
of gambling. Apart from the presumption 
arising under s. 7, we have the positive 
evidence of the approver Ratu, of the infor- 
mer Jiva Dosa and of the Police Officers 
who raided the place that the applicants 
Nos. 2-7 and the other persons convicted by 
the learned City Magistrate under s. 5 were 
there gambling and that cards, dice and all 
the other paraphernalia used in gambling 
were lying about in the shed which was 
raided. f 
»- There can be no doubt, therefore, as to the 
correctness of the conviction of applicants 
Nos. 2-7 under s. 5 of the Gambling Act. 

1 would also add one word with regard to 
the conviction of applicant No. 1 under s. 4. 
With regard to him too, there is the positive 
evidence ofthe approver Ratu to the effect 
that he went on three occasions on the 11th 
of August to the place that was raided and 
that applicant No.‘l wasone of the persons 
on all three ,occasions collecting ‘ Nal’. 
There is also the evidence of the informer 
Jiwan Dosa that he gambled at this place 
beth on the 10th and llth of August and 
that applicant No. 1 was one of several 
persons who collected ‘Nal’ on both these 
occasions, This being the evidence with 
regard to tle applicant’ No. 1 which the 
learned City Magistrate accepted, he, in my 
opinion, would clearly fall under cls. (a) and 
(e) of s. 4 of the Gambling Act, It may not 
bave heen proved that he was the owner or 
the occupier of the place in question, but 


G) 87 Ind. Cas. 33; 10 & L.R, 187; 18 Cr, L, J. 
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there can be no. doubt that it has keen 
established in evidence that he had the 


use of this place, and that he was using it 


for the purpose of collecting ‘ Nal,’ in other 
words, profiting from the gambling that was 
going on there. His conviction, therefore, 
it appears to me, unders. 4 of the Gambling 
Act is perfectly legal. 
P. B. A. Application dismissed. 
N. H. 


LAHORE HIGH COURT. 
ORIMINAL Revision No, 668 or 1955, 
March 23, 1926, 

Present :—Mr. Justice Broadway and 
Mr. Justice Fforde. 

BASANT SINGH—Peririoner 
CETSUS 

_ . EMPEROR-— ResPoNpENT. 

Criminal Procedure Code (Act V of 1898), s. 255—- 
Criminal Law (Amendment) Act (XIV of LG08), s. 17 
—Plea of guilty, effect of—Calling upon perscns to 
form unlawful association—Offence. 

An accused person does not plead to asccticn of 
a Criminal Statute. He pleads guilty or not guilty 
to the facts alleged in the charge and’a plea of guilty 
amounts only to an admission thatehe occupied the 
position as stated in the charge and committed the 
acts therein specified, but unless the facts averred 
inthe charge amountin law to an offence undera 
particular section, a plea of guilty cannot amount to 
an admission of guilt under that section. |p. 220, col. 1] 

A person who calls upon other persons to fcrm 
themselves into an unlawful asscciation cannct be 
said tohave managed or assisted in managing an 
unlawful association or to have promoted or aesisted 
inspromoting a meeting of such association. He is 
not, therefore, guilty of an offence under s. 17 (2) of 
the Criminal Law (Amendment) Act. He is, however, 
guilty of an offence under cl. (1) of s. 17. [p 221, cel. 1] 

Mr. Man Singh, for the Petitioner. 

Diwan Ram Lal, Assistant Legal Re- 
membrancer, for the Respondent, 

JUDGMENT. 

: Fforde, J.—In this case the petition- 
er has been convicted on a charge wbich 
runs as follows:—- 

“That you, cn or about the 15th May 
1924 andez2nd Augnst 1924 at the Singh 
Sabias, Rawalpindiand Gujar Khan, tres- 
pectively as Jathedar Akali Dal, Guar 
Khan, addressed the meeting of the Akalis 
and appealed tothe Sikhs cf the District 
to organize themselves into Jathas to 
proceed to Jaito in the Nabha State and 
Bhai Pheru in Lahore District in the name 
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of the Shiromani Gurdwara Parbandhak 
Committee. The Akali Dal and the Gur- 
dwara Parbandhak Committee and all 
the Jathas organized by or affiliated to 
these bodies are declared unlawful 
associations under Punjab Government 
Notifications Nos. 23772 and 23773 dated 
12th October 1923, and thereby, committed 
an, offence ptinishable unders. 17 (2) of the 
Criminal Law (Amendment) Act and within 
my cognizance.” 

After evidence had been led for the 
prosecution, establishing the acts set out 
in this charge, the charge was explained 
to the petitioner, and on his being asked 
to plead to it, he pleaded guilty and added 
that he was prepared to repeat the offence 
in future. He declined to produce any evi- 
dence in his defence. l 

Mr. Man Singh for the petitioner bas 
argued thatthe charge does not diselose 


an offence under s. 17 (2) of the Criminal . 


Law (Amendment) Act. He contends that 
even assuming that the petitioner was the 
Jathedar of the Akali Dal Gujar Khan 
and that he addressed meetings of the 
Akalis of that District urging them to 
organize themselves into Jathas and pro- 
ceed to Jaito and Bhai Pheruin the name 
of Shiromani Gurdwara Parbandhak Com- 
mittee, this did not amount to managing 
or assistingein managing au unlawful 
association or promoting or assisting 
in promoting a meeting of any such 
association or of any mémbers thereof as 
such members. 

Mr. Ram Lal for the Crown on the 
other hand argued that the petitioner, hav- 
ing pleaded guilty generally to the charge 
must be deemed to have admitted the cem- 
mitting of an offence punishablé under s. 17 
(2) Criminal Law (Amendment) Act, as that 
section is specifically mentioned in the 
charge. will first deal with Mr. Ram 
Lal’s contention. In my opinion the plea 
of guilty amounted to an admission that the 
petitioner occupied the position as stated 
in the charge and committed the acts 
therein specified, but unless the facts aver- 
red in the charge amount in lawto an 
offence under s. 17 (2) Criminal Law (Amend- 
ment) Acf, the ptea cannot amount to the 
admission of guilt under that section. An 
accused person does not plead to a section 
of a Criminal Statute. He pleads guilty 
or not guilty tothe facts alleged to dis- 
close an offence under that section. Accord- 
ingly we have to consider whether the facts 
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set out in the charge establish an offence. 
within the pravisions of the Criminal Law 
(Amendment) Act. 

The respondents admission amounts to 
this. He was the Jathedar of the Akali Dal 
Gujar Khanand as such addressed meet- 
ings of the Akalis and appealed to the 
Sikhs of the Gujar Khan District to orga- 
nize themselves into Jathas for the purpose 
of proceeding to Jaito in a Native State 
and Bhai Pheru in the Lahore District in 
the name of the Shiromani Gurdwara 
Parbandhak Committee. Now, by notifi-’ 
cation No. 28772 dated 12th October, 
1923, the Shiromani Gurdwara Parbandhak 
Committee and all Jathas organized by 
or affiliated to this body were declared 
to be unlawful associations. By notifica- 
tion No. 23773 of the same date the associa- 
tion known as the Akali Dal, otherwise 
knownas the Shiromani Akali Dal, and all 
Jathas organized by or affiliated to this 
body are declared to be unlawful associa- 
tions, and a person who admits himself to 
be aJathcdar of that organization is admit- 
ting that he is a member of an unlawful 
association. He has, therefore, pleaded 
guilty to an offence under the provisions 
of s. 17 (1) of the Criminal Law (Amend- 
ment) Act, which provides that whoever 
is amember ofan unlawful association or 
takes part in meetings of any such associa- 
tions, or contributes or receives or solicits 
any contribution for the purpose of any 
such association, or in any way assists the ` 
operations of any such associations, shall be 
punished with imprisonment for a term 


-which may extend to six months, or with 


fine or both. A further admission by the 
petitioner that he addressed meetings of 
the Akalisand asked them to form Jathas 
in the name of Shiromani Gurdwara 
Parbandhak Committee clearly amounts, 
in my opinion, toan admission that he is 
assisting the operations ° of Shiromani 
Gurdwara Parbandhak Committee, There 
can, therefore, be no question whatsoever 
as to his having pleaded guilty to an offence 
under s. 17 (1) of the Act. 

The evidence moreover conclusively estab- 
lished an offence under thissub-section. He | 
has not, however, been charged unde? this 
section but under s. 17 (2), and the question, 
therefore, is whether the facts set out bring 
him within the provisions of that sub- 
section. To come within the latter provi- 
sions, he must be proved to have managed 
or assisted in managing or to have pro- 


: £ assisted in promoting, a meeting 
| On 7 Akali Dal or of any members there- 
of a< such members. To this effect he has 
not pleaded guilty and it does not appear 
tome that the finding of the lower Appel- 
late Court establishes an offence under 
this sub-section. I understand the word 
` “Jathedar” to meana person who leads or 
controls a Jatha, and ifit had been proved 
that there was any Jatha in being at that 
time led or controlled by the petitioner, he 
would obviously be guilty of managing 


an unlawful association. It appears, how- 


ever, that the object of the meeting in 
question was to bringsuch a Jatha into 
being. The charge brought by the peti- 
tioner against the people of Gujar Khan 
was that they had not done their duty to 
the Shiromani Gurdwara Parbandhak 
Committee in forming Jathas, and it is not 
suggested in evidence that any Jatha 
had been formed at that place. It cannot, 
therefore, besaid that the petitioner by de- 
scribing himself as a Jathedar has been 
proved to have managed or assisted in 
managing an unlawful association. I do not 
see, either, how he can be said to have pro- 
moted or assisted in promoting a meeting of 
a proclaimed association. It is true thathe 
was the principal speaker at the meeting 
of 15th May, but speakers at public meet- 
ings are not necessarily the persons who 
organize these meetings, and there is no 


evidence to the effect that the petitioner’ 


either promoted or assisted in promoting 
the meeting, using these words in their 
ordinary significance. I am, therefore, of 
opinion that the conviction under s. 17 (2) 
cannot stand. Unders.17 (1) the maximum 

‘punishment which may be imposed is im- 
prisonment for a term of six months and a 
fine, The petitioner has already undergone 
a term of more than six months’ imprison- 
ment and accordingly if he Had been 
charged with and convicted of an offence 
under s, 17 (1), he would have served the 
maximum term of imprisonment for such 
an offence. 

“For the reasons given I would accept 
the petition to the extent of altering the 
conviction to one under s. 17 (1), and would 
direct that his bail bond be discharged and 
he be set at liberty, | 

Broadway, J.—I agree. 
Z. K, Petition accepted. 
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PATNA HIGH COURT. 
CRIMINAL Reviston Perition No. 233 
oF 1926. 

May 6, 1926. 

Present:-—Justice Sir John Bucknill, Kr. 

FARZAND ALI—PETITIoNER ` 
~ VETSUS 
EMPEROR—Opposire PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 222, 
225, 234—Penal Code (Act XLV of 1860), s. 420 — 
Charge of cheating—Date of offence not specified, effect 
of—Charge relating to three offences committed within 
the same month—Misjoinder. 

In a charge under s. 420 of the Penal Code, it is 
proper to state the exact date on which the olfenee is 
alleged to have been committed, but when the time 
of the alleged offence is approximately indicated and 
there is nothing to show that the omission to give 
the exact date has materially prejudiced the accused 
at his trial the omission does not affect the legality 
of the trial. [p. 222, col. 1.] i 

An accused person wascharged with having deceit- 
fully induced three separate persons on three different 
occasions in the same month to deliver property to 
him under circumstances which amounted to offences 
under s. 420 of the Penal Code: 

Held, that having regard'to the provisions of s. 234 
of the Or. P. O. there was no misjoinder of charges 
and cin the joint trial was perfectly legal. [p. 223 
col. 1. 

Appeal against a decision of the Sessions 
Judge, Purnea, dated the 25th February 
1926, modifying that of the Magistrate, First 
Class, Kishunganj, dated the 16th January 
1926. 

Mr. S. M. Gupta, for Mr. Manohar Lal,for 
the Petitioner, e 

Mr. H. L. Nand Keolyar, Assistant Gov- 
ernment Advocate, for the Crown. 


JUDGMENT.—This was an applica- 
tion in Oriminal Revisional Jurisdiction. 
The applicant was charged with offences 


-punishable under the provisions of s. 409 


(criminal breachoftrust by a public servant) 
and s. 420 (cheating and dishonestly induc- 
ing delivery of property) of the Indian 
Penal Code. He was tried before a First 
Class Magistrate of Kishunganj. He was 
convicted under both the sections. He was 
sentenced under s. 409 to two months’ 
rigorous imprisonment and a fine of Rs, 25 
and in defaulb of payment thereof, to 15 
days’ further rigorous imprisonment, 
Under s. 420 he was sentenced to one 
month’s rigorous imprisonment and a fine 
of Rs. 25 and similarly, in edefauft of pay- 
ment thereof, to 15 days’ further rigorous 
imprisonment. The applicant appealed to 
the Sessions Judge of Purnea who set aside 
the conviction and sentence under s. 409 
but upheld the conviction and sentence 
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under s. 420. Theapplicant has now come 
up in revision to this Court. 

The only point which the learned Coun- 
sel has put forward is with regard to the 
form of charge. The charge reads— 

“That you in the month of September 
deceitfully induced Mejaj Ali and Mehtar 
Ali to pay to you Re. 1 each and Bhattri 
Das to pay to you 4 annas in excess of the 
legitimate chaukidari tax due for 1332 
Fasli and thereby committed an offence 
punishable under s. 420 of the Indian Penal 
Code.” ` 

The charge.is certainly not a model one; 
in the first place, it would have been more 
proper to have put the exact dates upon 
which the offences were alleged to have 
been committed. But I do not think that 
it is pdssible for me to set aside the con- 
viction on the ground that no closer date 
than the month of September is given in the 
charge, unless it was clearly shown that 
the omission to give the exact date has 
materially prejudiced the applicant at his 
trial. No such proof is forthcoming and no 
allegation even is made to that effect, 

The next point which is put forward is 
that three distinct offences have been in- 
cluded in this one charge and that they all 
ought to be tried separately and that these 
three offences should have formed the 
subject of geparate trials which should 
have been tried separately. I have com- 
mented upon the somewhat slipshod manner 
in which the charge was drawn up; but, 
in view of s, 234 of the Or. P. O., I cannot 
see how it can seriously be suggested that 
the inclusion of these thres offences in one 
charge can be regarded as illegal. Under 
s. 233 of the Cr. P.C. it is true that for 
every distinct offence of which, any perSon 
is accused there shall be a separate charge, 
- and that every such charge shall be tried 
separately, but the section goes on to make 
certain exceptions, the first of which is 


the exception mentioned in s. 234. Now,’s.. 


234, sub-s. (1) reads— 

“When a person is accused of -more 
offences than one of the same kind com- 
‘mitted within the space of 12 months from 
the first to the Jast of such offences, (whe- 
ther in respect of the same person or not) 
he may be charged with, and tried at one 
trial for, any number of them not exceeding 
three.” 

In the present charge it is obvious that 
here we have three offences of the same 
kind alleged to have been committed not 
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only within one year but within one 
month. The learned Counsel has referred to 
a case, Asghar Ali Biswas v. Emperor (1) in 
which a Bench of the Calcutta High Court 
held that where a charge, under s. 409 of 
the Indian Penal Code, of criminal breach 
of trust, alleged two separate offences—one 
in respect ofa sum of 4 annas 6 pies col- 


-lected from A between certain dates in 


one year anda sum of 6 annas collected 
from B between other dates in the same 
year—such a charge was bad for misjoinder 
and a trial held on such a double charge 
was illegal. It appears from: the report 
that no one appeared on behalf of the 
Crown at the hearing ofthe application. 
It seems to have been argued on behalf 
of the applicant that the two acts of mis- 
appropriation were distinct, that there 
were two distinct offences and that under 
s. 233 of the Code they could not be in- 
cluded in one charge. ‘The case of Subrah- 
mania Ayyar v. King-Emperor (2) was re- 
ferred to as an authority for that proposition, 
But in that case the appellant was tried 
on an indictment in which he was charged. 
with no less than 41 acts extending over- 
a period of three years. The charge was 
patently illegal and was so held to be by 
their Lordships of the Privy Council. I 
may mention that in the first count of 
that indictment there were no less than 
four personsin respect of whom Subrah- 
mania Ayyar was alleged to have com- 
mitted criminal breach of trust and that 
in that count, also, no less than 8 specific 
acts extending over a period from 1896 to 
1898 were mentioned. I think that it is 
obvious that such a count was hopelessly 
illegal; but I cannot see anywhere in that 
case any ground for thinking thatit was 
an authority which affected the case which 
was tried in the Oaleutta High Court to 
which I have already referred. In the Oal- 
cutta High Court no reference seems to 
have been made to s. 234 of the Or, P.C. 
and Harrington and Coxe, JJ., seem to 
have thought that joinder of these two 
offences against different persons in one 
charge was an illegality. The law on that 
particular point was altered by an amend- 
ment in 1923 by the insertion of the words 
“ whether’ in respevt of the same person or 


(1) 20 Ind. Cas. 609; 40 0. 846; 17 G. W. N. 827; 
14 Or. L. J. £49. : : 

(2) 25 M.61,5 C. W. N. 866; 11 M. L. J. 233: 3 
Bom. L. R. 540; 28 I. A, 257;-8 Sar. P. O.J. 160; 2 
Weir 271 (P. CO). 
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not." It does not seem to have been sug- 
gested to their Lordships that the offences 
were of the same kind. I am inclined to 
think, with great deference, that, at any 


rate, the alteration of the law renders the. 


decision in Asghar Ali Biswas v. Emperor (1) 
one which would not be followed by this 
Court. And, even, judging from the report, 
it seems that the law upon the position 
was not fully placed before their Lordships 
aud no appearance was entered in the appli- 
cation on behalf of the Crown. 


I, therefore, am of opinion that in this. 


case the charge as framed (although open 
to some objection) is not illegal. 
been shown to me that the form of the 
charge had embarrassed or adversely 
_affected the applicant in connection with 
his. trial, I should have had no hesitation 
in setting the conviction aside; but no 
such proof has been brought before ‘me 
and Ican see no ground for thinking that 
the charge is intrinsically illegal. 

Then, as to the question of sentence, ib 
is suggested that the sentence is too 
severe, With the Sessions Judge, , how- 
ever, [am inclined to agree that, taking 
the circumstances into consideration, the 
applicant has been somewhat leniently 
dealt with. He succeeded in his appeal 
in avoiding the longer sentence of two 
months to which by the trial Court he had 
been sentenced; butI do not think that, 
in view of the fact that he was a public 
servant and that he was extorting money 
in his position as such, it can be said that 
the sentence which has been passed upon 
him is in.any way too severe. 

The application is, therefore, rejected. 

Z. Ke, Application rejected. 


LAHORE HIGH COURT. 
CRIMINAL Revision No. 757 or 1925. 
March 23, 1926. 

Present :—Mr. Justice Broadway and 
Mr. Justice Fforde. 

MEHR SINGH— PETITIONER 
versus 
EMPEROR—RESPONDENT. 

Criminal Law (Amendment) Act (XIV of 1908), s. 17 
(2)-- Person taking part in management of meeting of 


unlawful association, whether guilty of promoting such 
meeting—O ff ence. 


A person who takes an active part in organizing 
or assistidg to organize a meeting must be regarded 
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as promoting or assisting to promote the meeting. 
The word “promote” means to forward, further or 
encourage, and a person who takes a part in the actnal 
management of the meeting is obviously furthering 
or encouraging such meeting. [p. 223, col. 2.] 

A person who assists in the arrangements for the 
reception of the audience at a meetiag of au miulawtul 
association, assists in keeping order in a procession in 
connection with the meeting and takes charge of sums 


“of money which are raised on the oceasion, is guilty 


of an offence under s. 17 (2) of the Criminal Law 
(Amendment) Act. [ibid.] 


Mr. Man Singh, for the Petitioner. 
Diwan Ram Lal, for the Respondent. 
JUDGMENT. ` 

Fforde, J.—The finding of the Appel- 
late Court in this case is that the petitioner 
assisted in the arrangements for the recep- 
tion of the audience at meetings of an un- 
lawful association which took place on the 
9th and 10th July. He also assisted in 
keeping orderin a procession which took 
place on the 9th in connection with these 
meetings, and is proved to have taken 
‘charge of sums of money which were 
raised on this occasion. Upon these facts 
the lower Courts have held that the offence 
has been established under the provisions 
of s. 17 (2) of the Criminal Law (Amend- 
ment) Act which provides, inter alia, that 
a person who promotes or assists in pro- 
moting a meeting ofan unlawful associa- 
tion, orofany members thereof as such 
members shall be punished with im- 
prisonment fora term which” may extend 
to three years, or with fine er with both. In 
my opinion the conclusion of the Court on 
this point issound. A person who takes an 
active part in organizing or assisting to 
organize a meeting must clearly be regard- 
ed as promoting or assisting to promote it. 
In the ordinary dictionary sense, to promote 
an undertaking is to forward, further or 
encourage if, and a person who takes a part 
in the actual management of a meeting is 
obviously furthéring or encouraging such 
meeting. 


The petitioner was sentenced by the trial 
Court to two years’ rigorous imprisonment 
and a fine of Rs. ICO or in default of pay- 
ment of fine, to undergo a further two 
months’ rigorous imprisonment. He appears 
to have been given a further concurrent 
sentence b$ the trial Court under the pro- 
visions of s, 17 (1) of the Act, but from the 
judgment before me it is not clear what 
that sentence was. The Appellate Court 
has reduced the imprisonment imposed 
under s. 17 (2) to 18 months. 

The petitioner has already undergone a 
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little over 10 months’ rigorous imprison- 
ment. The learned Sessions Judge in the 
course of his judgment stated that “this 
man seems not to have played so prominent 
a part as the other accused.” Under these 
circumstances I do not think that it would 
be in the interests of justice to inflict a 
greater punishment upon him than has 
been imposed upon the other petitioners 
before us, and, therefore, I do not think that 
he should be ordered to undergo the un- 
expired portion of his term of imprison- 
ment. I would accordingly, while maintain- 
ing thé conviction, reduce his sentence to 
the period already undergone, and direct 
that his bail-bond be discharged. 
Broadway, J.—I agree. 
Sentence reduced, 


LAHORE HIGH COURT. 
CRIMINAL Revision Case No. 610 or 1926. 
June 11, 1926. 

Present:—Sir Shadi Lal, Kr., 
Chief Justice. 
MANA RAM—<Accosrp—PetiTlonER 


VETSUS 
EMBEROR—RESPONDENT. 
Punjab Municipal Act (III of 1911), s. 81—Re- 
covery of sum due under contract. 
A Municipal Committee cannot avail of the penal 
provisions of s. 81 of the Municipal Act for recovery 
of a sum due under a contract. 


Case reported by the Sessions Judge, 
Lahore. 

FACTS.—It appears that the petitioner 
and dnother entered into acontract with 
the Municipal Committee, Chunian, jointly 
taking a lease for a certain tonga-stand 
within the limits of the Municipality and 
agreeing fo pay a certain sum as hire for 
the same. The Municipal Committee on 
the ground that thesaid sum due under 
that contract or lease had not been paid to 
them, took criminalaction before the Magis- 
trate, which purported to be under s. 81 of 
the Municipal Act. 

GROUNDS.—This is a pgtition for 
revision of the order of a Second Class 


Magistrate of Chunian, dated 3rd December. 


1925, purporting to act under s. 81 of the 
Municipal Act, and directing certain arrears, 
` alleged to be due from the petitioner to 
the Municipal Committee, Chunian, to be 
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recovered under the provisions ofs, 81 of the 
Municipal Act. 

The case is referred for the orders of the 
Hon'bleJudges under the following circum- 
stances :--- 

It appears that the petitioner and another 
entered into a contract with the Munici- 
pal Committee, Chunian jointly taking a 
lease for a certain tonga-stand within the 
limits of the Municipality and agreeing 
to pay a certain sum as hire for the 
same. 

The Municipal Committee, on the ground 
that the said sum due under that contract 
or lease had not been paid to them, took 
criminal action before the Magistrate 
which purported to be under s. 8L of the 
Municipal Act, and which resulted in the 
above order. 

It does not appear that under the provi- 
sions of s. 81 of the Municipal Act such 
sums can be recovered under the above pro- 


- cedure, that section being intended for the 


recovery of entirely different moneys that 
may be due to the Committee as defined i in 
that section. 

Lease-money that may be due (as in the 
circumstances of the present case) to the, 
Committee from petitioner, by himself, or 
jointly with another, should form the sub- 
ject-matter of an ordinary civil suit in the 
Civil Courts. 

I am of opinion that the action of the 
Committee and the order of the Magistrate 
are illegal and unjustified. 

I accordingly forward the papers for the 
order of the Hon'ble Judges, with a recom- 
mendation that the order of the Magistrate 
concerned be set aside. 

Mr. Tirath Ram, for Municipal Committee, 
for the Respondent. 

ORDER.-—The Municipal Committee of 
Chunian claims that a certain sum of 
money is due to it from the petitioner 


` under lease, but I do not think that the 


Committee is entitled to recover the debt 
by setting in motion the penal provisions 
of s. 81 of the Punjab Municipal Act. The 
dispute is one between a creditor and a 
debtor for the recovery of money due under 
acontractand must be determined by a 
Civil Court. 

I accordingly accept the recommendation 
made by the Sessions Judge and set aside 
the order of the Magistrate. 

R. lL. Order set. aside, | 
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LAHORE HIGH COURT. 
Srconp Cryin Appsau No. 2788 oF 1925. 
May 26, 1926. 

Present:—Mr. Justice Zafar Ali. 
DARA SINGH AND OTHERS—DEFENDANTS— 
APPELLANTS 

versus f 
MANAGAL SINGH—PLAINTIFF 
.— RESPONDENT. 

Custom—Alienation—Necessity—Buying of bullocks 
and cart, whether necessity—A pplication of money. 

Buying bullocks and a cart is a necessary purpose 
for an agriculturist justifying alienation of ancestral 
property and even if the aliener fails to apply the 
money to that purpose, the alienee cannot be held 
responsible for it. |p. 225, col. 2.} 

Second appeal from a decree of the Addi- 
tional District Judge, Lahore, dated the 31st 
August 1925, varying that of the Subordi- 
nate Judge, Third Class, Kasur, District 
Lahore, dated the 29th October 1924. 
© Mr, Dev Raj Sawhney, for the Appellants. 

Mr: Anant Ram tor Mr. Brij Lal, for the 
Respondent. 

JUDGMENT.—When Narain Singh 
defendant No. 1 mortgaged his haveli to de- 
fendant No. 2 for Rs. 70U under a registered 
deed, dated the 22nd April, 1918, he had no 


son but had nephews who could-impugn- 


the alienation. A son was, however, born to 
Narain Singh later, and the suit from which 
this second appeal arises was brought on 
his behalf for a declaration on the usual 
grounds that the mortgage would be in- 
Operative against his reversionary rights. 
The trial Court found that the havelt was 
ancestral and that the alienation was bind- 
ing on’ the plaintiff to the extent of Rs. 400 
only. As regards this decision, the defend- 
ant-mortgagee appealed and the plaintiff 
filed cross-objections with the result that 
the defendant-mortgagee’s appeal was dis- 
missed and the plaintiti-respondent's cross- 
objections were accepted and the mortgage 
was declared entirely inoperative as against 
the plamtif. 

Counsel forthe defendant-appellant con- 
tends in this Court: 

1. That the learned District Judge has 
misread the evidence about the property be- 
ing ancestral; 

2, that he has overlooked the principle 
that the alienee is not bound to see to the 
application of the money lent; and 

3. that the trial Court as well. as the 
District Judge failed to record a finding on 
one of the questions that had been put in 
issue, 4. €, whether the suit was collusive. 

. There is no force in contentions Nos, 1 and 
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. 3. The oral evidence on the record shows 
that the haveli was ancestral and both the 
Courts below believing that evidence came 
to the conclusion that it was, That ading 
of fact, therefore, cannot be interfered with 
in second appeal. 

As regards No. 3 it should be presumed 
that the point was givenup inthe trial Court 


- because that Court has not discussed it at 


all in its judgment. This presumption re- 
ceives support from the fact that the point 
was not raised in the grounds of appeal to 
the District Judge and apparently it was 
not urged before him because he too makes 
no reference toit. The appellant, therefore, 
cannot be allowed to raise it at this stage. 
Thus the only contention that requires con- 
sideration is No. (2) and it was upon this 
point that the appeal was admitted. 

Out of Rs. 700 Rs. 400 was paid to the 
mortgagor before the Sub-Registrar and 
for the balance, i. e., Rs, 300 the mortgagee 
gave hima bond. No necessity was men- 
tioned in the deed of mortgage for this sum 
of Rs. 300 nor could there be any, because 
the mortgagor could afford to leave it with 
the alienee for future payment. Asregards 
Rs. 400 it was stated in the deed that the 
mortgagor required it to buy bullocks and 
acart. This was a necessary purpose for 
an agriculturist, and even if the mortgagor 
failed to apply the money to that purpose 
the alienee cannot be held responsible for 
it, as there is nothing to indicate that he 
had any reason to suppose that Rs. 400 were 

“not needed for the purpose stated by the 
mortgagor. This debt of Rs, 400 should, 
therefore, be deemed to have been incurred 
for a valid necessity, 

The result is that I accept the appeal and 
restore the decree of the trial Court. The 
parties shall*bear their own costs through- 
out. 


R. L. Appeal accepted, 


OUDH CHIEF COURT. 
Srconb Crvin APPEaL No. 339 or 1924, 
January 30, 1926. 
Present:—Mr, Justice Ashworth. 
SIDH NATH AND oTuers-—Dermypants— 
APPELLANTS 
l versus. 

BARJOR SINGH-—PLAINTIFE AND 
BALDEO BAKHSH AND O0OTHERS— 
DEFENDANTS— RESPONDENTS. 
Limitation Act (IX of 1908), Seh, I, Art, 112—Poga 
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session, recovery of, suit for—Ownership, proof of— 
Presumption of possesston—Principles applicable, 

In a suit for recovery of possession under Art. 142 
of Sch. I to the Limitation Act if the plaintiff proves 
his ownership up to the time immediately preceding 
the 12 year's period within which he has to prove 
possession, he can invoke the presumption thal pos- 
session follows title, unless it is rebutted by the 
stronger presumption that where all the circum- 
stances were such as to render it natural for an 
owner in possession of any land to exercise manifest 
acts of enjoyment thereof during a given period, an 
owner failing to prove such acts was not in posses- 
sion during that period. [p. 227, col. 1.] 

Rakhal Chandra Ghose v. Durga Das Samanta, 67 
Ind. Cas, 673; 26 O. W. N. 724; A. I. R. 1922 Cal. 557 
and Shiva Prasad Singh v. Hira Singh, 62 Ind. Cas, 
1; (1921) Pat. 305; 2 P. L. T. 487; 6 P. L. J. 478; 3 U. 
P. L. R. (Pat) 81, relied on, 

The question in every case is (1) whether a plaint- 
iff has proved ownership up to the point of time 
immediately preceding the 12 years’ period, (2) 
whether all the circumstances were such as to render 
it natural for the plaintiff to exercise manifest acts 
of enjoyment of the land during the twelve years 
preceding suit. Ifthe plaintiff merely proves title at 

. remote date, he cannot ask the Court to presume 
that his title continued up tothe point of time in 
question, because be may have lost title by adverse 
‘possession. [p. 227, cols. 1 & 2.) 

Maharajah Koowar Baboo Nitra Sur Singh v. Baboo 
Nund Loll Singh, 8 M. I. A. 199; 1 Suth. P. C. J. 420; 
[Sar P.O. J. 744; 1 W. R.P. O. 51; 19 E, R. 506, 
referred to. ; ý 

Appeal against a decree of the Subordi- 
nate Judge, Unao, dated the 10th May 
1924, upholding that of the Munsif, Purwa, 
dated the 26th May, 1928. 

Mr. Ishri Prasad, for the Appellants. 

Mr. A. P. Sen, for the Respondents. 


J UDGMENT.—This is the defendants’ 
appeal. The plaintiff is zemindar of the 
mahal in which the property in suit is 
situated. The suit is for recovery of posses- 
sion along with damages for dispossession 
from seven plots of land described as banjar 
or waste. The plaint sets forth that up to 
October 1919, the plaintiff was*in possession 
but in that month he was dispossessed by 
the defendants who had remained in pos- 
session up to date of suit, 7.¢,, llth January, 
1923. These acts are stated to be the sell- 
ing of trees on two plots and the grazing 
and collection of patawar grass, Ths 
defence was that the ancestors of the de- 
fendants were the previous zemindars of the 
village and retained possession of this land 
notwithafanding the transfer ef the pro- 
prietary right ih the mahal to the ancestors 
of the plaintiff, and that by reason of this 
retention of possession for a very long time 

they, the defendants, should be deemed to 
have acquired title to these plots by more 
than twelve years’ adverse possession, The 
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defendants also set up the plea that the suit 
was barred by limitation. 

The findings of the trial Court, that is of 
the Munsif, were that the plaintiff had 
proved that a transfer of the proprietary 
right in the mahal had been made in favour 
of his ancestors before 1870 and that any 
proprietary rights on the part of the defend- 


- ants’ ancestors in the plots in suit ceased 


from the time of such transfer. He found 
that although the defendants had for many 
years asserted their title to the land, they 
were never in continuous and exclusive 
possession, and that the plaintiff could take 
advantage of the presumption that the land 
being waste land was in the possession of 
the person who owned it, i.e., the plaintiff, 
He also believed the plaintiff's evidence 
that the plaintiff had exercised actual rights 
of possession Within twelve years. Accord- 
ingly he decreed the suit. 

On appeal to the Subordinate Judge it 
was held that the plaintiff's evidence as to 
actual enjoyment of the plots within twelve 
years was unreliable, but that the plaintiff 
should be held to have been in possession 
of it up to October 1919 under the presump- 
tion that waste land is in the possession of 
the person who owns it. The Munsitf’s 
finding that the defendants had failed to 
prove that they had acquired title of the 
land by adverse possession for twelve years 
was upheld but two issues were remitted, 
namely, whether any .of the trees in suit 
were proved to be their property, and 
alternatively whether the defendants had 


t 


been in adverse possession of the trees in ` 


suit. On remand the Munsif took further 
evidence and decided both these issues 
against the defendants. These findings 
were upheld by the Subordinate Judge. It 
may be remarked that the suit was one for 
possession of land and not of the trees, 
The proceedings in remand and the find- 
ings in remand may, therefore, be disa 
regarded for the purposes of this appeal. 
The situation in second appeal accordingly 
is as follows. There is a finding of fact of 
the lower Appellate Court (in disagreement 
with the First Court) that the plaintiff hag 
failed to prove actual enjoyment of the land 
in suit within twelve years of suit. There 
is a concurrent finding of both Courts that 
the defendants have failed to prove acquisi- 
tion of title in the land in suit by twelve 
years’ adverse possession. There is lastly, a 
concurrent finding of law that for the 
purposes of proving his suit to be within 
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limitation, the plaintiff can rely upon a pre- 
sumption that he as owner of the land 
during the 12 years preceding the suit 
must be deemed to have been in possession. 
The case for the defendants-appellants in 
this appeal is that the lower Courts were 
wrong in the circumstances in invoking or 
relying upon any such presumption. 

1 do not propose in this judgment to 
review the very numerous decisions of the 
Privy Council on the question whether a 
plaintiff whose suit is governed by pro- 
visions of Art. 142 of the Limitation Act 
can rely upon the presumption that posses- 
sion follows title and if so, in what circum- 
stances and to what extent. I would refer 
to the case of Rakhal Chandra Ghose v. 
Durga Das Samanta (1) and to the case of 
Shiva Prasad Singh v. Hira Singh (2), which 
contain an exhaustive review of the Privy 
Council decisions, I will content myself 
with stating my conclusion as to what must 
be deemed to be the law emerging from 
these decisions. It is as follows:—If he 
proves his ownership up to the time im- 
mediately preceding the 12 years’ period 
within which he has to prove possession, he 
can invoke the presumption, unless it is 
rebutted by the stronger presumption that 
where all the circumstances were such as 
to render it natural for an owner in posses- 
sion of any land to exercise manifest acta 
of enjoyment theréof during a given period, 
an owner failing to prove such acts was 
not in possession during that period. The 
question, therefore, in every case is (1) 
` whether a plaintiff. has proved ownership 
up tothe point of time immediately pre- 
ceding the 12 years’ period; (2) whether 
all the circumstances were such as to render 


it natural for the plaintiff to exercise. 


manifest acts of enjoyment of the land 
during the twelve years preceding suit, 
As to (1) it has been ruled by the Privy 
Council that if the plaintiff merely proves 
title ata remote date, he cannot ask the 
Oourt to presume that his title continued 
up to the point of time in question because 
he may have lost title by adverse posses- 
sion [See Maharajah Koowar Baboo Nitra 
Sur Singh v. Baboo Nund Loll Singh (3)), 
In this case the plaintiff has proved that 


D 67 Ind. Cas. 673; 26 O. W. N. 724; A, I R. 1922 
Oal. 557. 


(2) 62 Ind. Cas. 1; (1921) Pat, 305; 2 P. L. T. 487; 6 
P. L. J. 418; 3 U. P. Ù, R. (Pat.) 81. 

(3) 8 M. I. A. 199; 1 Suth. P. O. J. 420; 1 Sar, P, O. 
y. 144; 1 W, R. P. O, 51; 19 B, R. 506, 
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he was the owner about 1868 as the land 
was settled with him at the First Regular 
Settlement but he has not proved that his 
ownership continued up to 12 years before 
the suit, because he has not excluded the 
possibility of his having lost title by ad- 
verse possession between 1868 and that 
time. Again, the land has been found by 
the lower Appellate Court to have been 
capable of acts of enjoyment inasmuch as 
it contained babul trees of which the bark 
would be valuable for tanning situate as 
the village is not far from Cawnpore. In 
these circumstances I hold that the lower 
Appellate Court was not entitled to invoke 
on behalf of the plaintiff the presumption 
that possession followed ownership during 
12 years preceding the suit. The plaint- 
ifs evidence that he sold babul trees 
though accepted by the First Court was 
not accepted by the lower Appellate Court 
and I am bound by the latter's finding of 
faci. It follows that the plaintiff failed to 
discharge the burden of proving that he was 
in possession within limitation. 

For these reasons I allow this appeal. 
The plaintiff's suit shall stand dismissed 
with costs to the defendant throughout. 

N. H. Appeal allowed. 


LAHORE HIGH COURT. 
Second CIVIL APPEAL No. 1540 or 1922, 
May 6, 1926. 

Present:—Sir Shadi Lal, Krt., Chief 
Justice and Mr. Justice Coldstream. 
GHULAM MUHAMMAD AND ANOTHER—- 

: DEFENDANTS—A¥PELLANTS 
ei versus 
Musammat JAGJO—P tarntirr—GULMIR 

AND AN OTHER— DEFENDANTS— RESPONDENTS, 

Registration Act (XVI of 1908), s. 17——-Compromise 
petition during mutation preceedings— Registration— 
Document compulsorily registrable thrown into petition 
form, effect of. 

A compromise petition affecting immoveable jron 
perty of Rs. one hundred or upwards presented dur- 
ing mutation proceedings is compulsorily registrable, 

There is no authority for the proposition that a 
document which would otherwise require registration 
need not Be registered if it is thrown Jnto the form of 
a petition presented to a Cort. 

Second appeal from a decree of the 
District Judge, Mianwali, dated the 4th 
March, 1922, affirming that of the Senior 
Subordinate Judge, Mianwali, dated the 
14th December, 1921, 
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Messrs. M, S. Bhagat and Gobind Ram 
Khanna, for the Appellants, : 

Mr. S. R. Laul, for the Plaintiff-Respond- 
ent. 

JUDGMENT.—In December 1920, 
Hassan, ajat of the village Kundian in the 
Mianwali District, died leaving him surviv- 
ing two widows Musammat Jaggo ‘and 
Musammat Ghulam Fatima. Mutation in 
respect of his estate was effected by the 
Assistant Collector in favour of the widows, 
but Musammat Ghulam Fátima died shortly 
afterwards, and consequently Musammat 
Jaggo became the sole owner of the pro- 
perty. The collaterals of Hassan preferred 
an appeal to the Collector against the 
order of mutation. During the pendency 
of the appeal both the parties presented 
an application to the Collector embodying 
the terms of a compromise arrived at 
between them. According to this compro- 
mise the major portion of the estate was 
allotted to the collaterals and a.small hold- 
ing of only 40 kanals was left to the widow 
for her maintenance. 

The Courts below have concurred in 
holding that the document required com- 
pulsory registration, and the correctness of 
this finding has been impeached before 
us. After hearing arguments advanced by 
the learned Counsel for the appellants, we 
arè of opinion that the document purports 
to create or dwclare title to immoveable 
property ofthe value of more than Rs. 100 
„and comes within the purview of s. 17 (1) 
(b) of the Indian Registration Act, The 
learned Counsel puts forward the usual 
contention that the document itself does 
not create or declare any title to immove- 
‘able property but contains merely a recital 
ef an accomplished fact. This contention 
is, in our opinion, not well founded. Every 
transaction of sale, mortgage or other alien-` 
ation is always preceded by an oral con- 
tract, but when the terms of the contract 
have been embodied in a document, that 
document must be regarded as the only evi- 
. dence of the transaction. 

We agree with the Courts below that the 
document required compulsory registration, 
and it is clear that it does not come 
within the terms of the exception “contain- 
ed ins. 17, sub-s, (2), cl. (vi) which exempts 
a decree or an orderof a Court from the 

operation of the rule relating to com- 
pulsory registration. There can be no doubt 
that- a Collector is only a Revenue Officer 
and cannot be deemed to be a Court. Nor 
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is there any authority for the proposition’ 
that a document which would: otherwise 
require registration need not be register- 
ed if it is thrown into the form of a 
petition presented to a Court, For the 
aforesaid reasons we uphold the decree of 
the District. Judge and dismiss the appeal 
with costs, : 


R. L. Appeal dismissed, 


aman mene ami 


 OUDH CHIEF COURT. 
Frast Civiu APPEAL No. 78 or 1924, 
March 16, 1926. ; 
Present:—Mr. Justice Hasan and 
Mr. Justice Misra. - 
Babu GANGA PRASAD—DEFENDANT 
No. 3—APPELLANT 
VETSUS 
GANESH PRASAD AND orgers— 
PLAINTIFFS 
Pandit TIRBENI PRASAD AND oTHERS 
DEFENDANTS— RESPONDENTS. 

Mortgage—Prior and subsequent mortgagees—Fore- 
closure suit by subsequent mortgagee—Procedure—De: - . 
cree, form of-—Civil Procedure Cade (Act V of 1908), 
0. XXXIV, r. 4. i 

An intermediate mortgagee may be entitled to a 
decree for foreclosure on the basis of his mortgage- 
deed against the mortgagor and subsequent mort- 
gagees, but he cannot obtain such a decree against prior. 
mortgagees, nor for the purpose of obtaining such a 
decree can he be allowed to rely on any prior mort- 
gage which existed in his favour and which was 
incorporated in his own subsequent mortgage but 
which did not contain any condition as to fore- 
closure. [p. 230, cols. 1 & 2.) É 

Plaintiff was the mortgages of a certain property 
under several deeds of mortgage which did not con- 
tain a condition as to foreclosure. A portion of the 
mortgaged property was subsequently mortgaged to 
the defendani and thereafter another mortgage-deed 
was executed in favour of the plaintiff which conso- 
lidated the previous mortgages in his favour and gave 
him power to recover the mortgage-money by fore- 
closure or by sale. Defendant brought a suit on the 
basis of his mortgage to which the plaintiff was im- . 
pleaded as a party and in that suit it was declared 
that the plaintiff had priority over the defendant in 
respect of acertain sum. Thereafter, plaintiff brought 
a suit for foreclosure of the property on the basis of 
his last mortgage: 

Held, that the proper decree to be passed in the 
case in order to fully protect the rights of the parties 
would be a decree for sale, directing that out of the 
sale proceeds, the plaintiff should: be paid the sum in 
respect of which his priority had been declared’ in the 
defendant’s suit together with interest: thereon and 
proportionate costs, and that after that, defendant 
should be paid the money due to him under his 
mortgage and that any surplus which might still be 
available should be paid to the plaintiff in satisfaction 
of his subsequent mortgage, and the balance should | 
be paid to the mortgagor, [p. 230; col. 2; p. 231, col. 1.}] 
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. Appeal from a decree of the Subordinate 
Judge, Rae Bareli, dated the 29th Septem- 
ber 1924. 

Messrs. John Jackson, Ram Bharose Lal 


and Raj Narain Shukla, for the Appellant. 


Mr. Niamat Ullah, for Respondents Nos. 1 


to 3. 

JUDGMENT.—This appeal arises out 
of aforeclosure suit. The plaintiff, Puttu 
Lal, brought the present suit for foreclosure 


on the basis of a mortgage-deed executed 
sin his favour by defendant No 1 on hisown 


behalf and as guardian of his minor son, 


defendant No. 2, on the 3lst October, 1919. 


The sum secured by the mortgage was 
Rs. 86,000 and it contained a condition 
thatif the mortgage-money together with 


| interest stipulated therein was not paid 


-within a period of three years, the mort- 


gagee would have at his option the right to 
foreclose the mortgage or to realize his 
money by sale. The interest agreed upon 
in the deed was atthe rate of 10 annas per 
cent. per mensem, with six-monthly rests, 
The plaintiff claimed a sum of Rs. 44,898-6-0 
by foreclosure of the mortgaged property. 
The aforesaid deed of mortgage incorporat- 
ed three prior deeds, one dated the 8th Feb- 
ruary, 1913 for Rs. 7,000 (Ex. F 4), another 
dated the 9th March, 1914 for Rs. 4,351 
(Ex. 3) and the third dated the 8th Janu- 
ary, 1916 for Rs. 11,000 (Ex. © 5), all these 
being in favour of the plaintiff. 

Defendant No. 3, Ganga Prasad, the ap- 
pellant before us, defendants Nos. 4, 5 and 
6, namely, Jadunath Prasad, Harnath Pra- 
sad and Baladin Sah were all impleaded 
on the allegation that they were subsequent 
mortgagees. All these defendants denied 
that they were subsequent mortgagees and 
alleged that their mortgages were of dates 
prior to the date of the mortgage in favour 
of the plaintiff, on which the suit had been 
brought. 

The appellant (defendant No. 3) set up a 
mortgage-deed dated the 25th July, 1916 in 
respect of a portion of the mortgaged pro- 
perty. The defence put forward by him 
was to the effect that he had already ob- 
tained a deereé on the basis of his mortgage- 
deed and the plaintiff wasa party to that 
decree. His contention was that he was not 
pound to pay the mortgage of the plaintiff, 
which was a mortgage subsequent to his, 
‘He further contended that, in any case, the 
plaintiff was not entitled to a foreclosure 
decree against him. ` : = 
- Defendants Nos, 4 and 5 (respondénts 
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Nos, 6 and 7) set up a mortgage-deed dated 
the 26th June, 1917 in their favour and con- 
tended that they also were prior and not 
subsequent mortgagees, as alleged by the 
plaintiff. 

Defendant No. 6 (respondent No. 8) set 
up amortgage-deed, dated the 8rd Febru- 
ary 1919, and also claimed to be a prior 
mortgagee. He also contended that the 
deeds, in lieu of which the mortgage-deed 
dated the 31st October, 1919 had been eze- 
cuted in favour of the plaintiff, contained no 
provision for foreclosure and the plaintiff 
could not, therefore, claim the right to fore- 
close the property. Healleged that he had 
also obtained a decree on the basis of his 
mortgage-deed and in that suit the question 
of priority between him and the plaintiff 
had already been determined. 

We may also mention that there was 
another defendant in the suit, namely, de- 
fendant No. 7 (respondent No. 9), whose 
position as a prior mortgagee was admitted 
by the plaintiff and there was, therefore, 
no contest between him and the plaintiff 
in the Court below, 

The suit was tried by the learned Sub- 
ordinate Judge of Rae Bareli and one of 
the issues fixed in the case was whether the 
plaintiff had priority against defendants 
Nos. 3 to6 as alleged by him and to what 
extent. So far as defendant No. 6 was con- 
cerned, he did not give any*finding because 
a compromise was arrived at between him 
and the plaintiff. Regarding defendant 
No. 3, he found that defendant No. 3 had 
filed a suit on the basis of his mortgage to 
which. the present plaintiff was a party and 
it had been decided in that suit that the 
plaintiff had a priority over defendant No. 3 
to the extent of Rs. 26,521-9-3 (Exs. 6 and 
13). Regarding defendants Nos. 4 and 5, he 
found that they had also brought a suit on 
the basis of their mortgage and it had been 
decided in that suit that the plaintiff hada 
priority to the extent of Rs. 29,397-15.9 
(Exs. 12 and 16). The learned Subordinate 
Judge was of opinion that the matter hav- 
ing been decided in the suits mentioned 
above, the question of the extent of priority 
was res judicata. 

In the result, the learned Subordinate 
Judge passed a decree “for foreclosure in 
favour of the plaintiff for Rs. 35,383-5-9 plus 
interest on the same at the contractual rate 
with proportionate costs. He also declared 
that as against the appellant, defendant 
No, 3, the plaintiff hada priority to the 
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‘contractual rate and proportionate costs 
and similarly as against defendants Nos. 4 


and 5 tothe extent of Rs. 29,397-15-9 plus ` 


interest at the contractual rate and propor- 
tionate costs. He orderedthat if defend- 
ant No. 3 or defendants Nos. 4 and 5 paid 
the amount due on account of the prior 
mortgages standing in plaintiff's favour, he 
(the plaintiff) will stand redeemed to that 
extent and the sum so paid to him will be 
deducted out of the total amount decreed 
` to him and in that event he will be entitled 
“to a foreclosure decree in respect of the 
balance of his decree but subject to the 
incumbrances . in favour of defendants 
Nos. 3, 4and5. As to defendant No. 6, he 
ordered that aga result of the compromise 
between him and the plaintiff, his mortgage 
had been paid off and he had, therefore, no 
interest left in the mortgaged property. 
As to defendant No. 7, he declared that the 
foreclosure decree passed in favour of the 
plaintif was subject to the prior charge 
existing in favour of the said defendant. 
Defendant No. 3 has come up in appeal 
to this Court and the point argued on his 
behalf by Mr. Jackson the learned Counsel 
for the appellant was that the order of the 
learned Subordinate Judge so far as it com- 
pelled his client defendant No. 3 (now ap- 
pellant before us) to pay the sum of 
Rs, 26,521-9-3%was unjust and erroneous. 
His main contention was that the plaintiff 
had come into Court on the basis of the 
mortgage dated the 3lst October, 1919 
which wassubsequent .to the mortgage in 
favour of his client, dated the 25th July, 
1917, and under those circumstances the 
‘plaintiff could not be allowed to foreclose 
the mortgaged property in a mayner so as 
to prejudice his client’s interést. He fur- 
ther contended that the prior mortgages 
standing in favour of the plaintiff, now in- 
corporated in the deedin suit, did not con- 
tain any condition as to foreclosure and 


consequently the plaintiff was not entitled. 


e to get a foreclosure decree against defend- 
ant No. 3. . 
After hearing Counsel for both sides at 
length we have come to the conclusion that 
the contention put forward by the learned 
Counsel for the appellant must prevail. 
The plaintiff may be entitled to a decree 
for foreclosure on the basis of his mortgage- 
deed against the mortgagors and the subse- 
quent mortgagees but cannot obtain that 
decree against prior mortgagees, nor for the 


purpose of obtaining such a decree can he 
be allowed to rely on the prior mortgages 
which existed in his favour and had now been 
incorporated in his own subsequent mort- 
gage, because those deeds did not contain 
any condition as to foreclosure. 

It was argued by the learned Advocate 
forthe respondent that when in the suit 
brought by the appellant, it had been de- 
clared that the plaintiff in the present 
case would have priority to the extent of - 
Rs, 26,521-9-3 “under the deed in suit,” the 
meaning of it was that the terms of the 
latter deed had been declared as binding 
upon the appellant. Weregret we cannot 
accept this argument. No such interpre- 
tation can be placed upon the decree ob- 


‘tained by the appellant on the basis of hig 


mortgage. What. the decree meant was 
that the present deed of the plaintiff had 
priority over the deed in favour of the 
appellant to the extent of Rs. 26,521-93 as 
stated above. The words “under Ex, D2” 
in Ex. 13 ‘cannot possibly mean that the 
idea was to incorporate all the terms of the 
deed in suit, which was filed as Bx. D2 
in the previous suit by the appellant. We 
are of opinion that the decree for foreclosure 
passed by the Court below against the ap- 
pellant cannot be sustained. 

“In our opinion the proper decree to be 
passed in the case in order to fully protect 
the rights of the parties would bea deeree 
for sale. Such a course would be permissi- 
ble to us both in view of the fact that the 
deed on which the plaintiff has brought 
the present suit gives him authority to 
realise his money by sale of the mortgaged 
property and also in view of the fact that 
under the provisions of O. XXXIV, r. 4, 
sub cl. (2), according to which the Court is, 
in a suit for foreclosure, authorised, at the 
instance of the plaintiff or any person in- 
terested either in the mortgage-money or 
in the right of redemption, to pass a decree 
for sale in lieu ofa decree for foreclosure. 
‘We think that the present case is one 
where a decree for sale should be passed 
in order to protect the rights of all the 
parties. 

We, therefore, set aside the decree for 
foreclosure passed by the Court below in 
plaintiff's favour and passa decree for sale 
directing that the property should be sold 
and out ofthe proceeds of the sale the 
plaintiff should be paid a sum of 
Rs. 26,521-9-3 plus interest at the contrac- 
tual rate and proportionate costs and after 
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that defendant No. 3 should be paid the 
money due to him under his decree dated 
the 10th of August 1922 (Ex. 13), passed 
in Suit No. 100 of 1921, and after that de- 


fendants Nos. 4 and 5 should be paid the ` 


sum due to them under their decree also 
dated the 10th August 1922 (Ex. 12), pass- 
ed in Suit No. 194 of 1922 and if after 
the satisfaction of these decrees, any money 
still remains in hand that will be paid to 

-the present plaintiff towards his mortgage 
dated the 3lst: October, 1919. The mort- 
gagor will of course be entitled to surplus, 
if any, 

We also wish to mention that defend- 
ant No. 7 is admittedly a prior mort- 
gagee whose claim is admitted by all the 
parties in this case. He has, however, not 
chosen to appear either personally or 
through a Pleader in this Court, and we 
have not, therefore, been able to yas3 any 
order regarding his mortgage. We may, 
however, invite the attention of the Court 
which: may happen to execute the decree 
that it may with the consent of defendant 
No. 7 direct that the property be sold free 
from his mortgage also giving him 
priority over all, viz., defendant No. 3, de- 
fendants Nos, 4 and 5, and the plaintiff. 

The appeal is, therefore, allowed and in 
lieu of the decree for foreclosure passed by 
the learned Subordinate Judge, a fresh 
decree for sale embodying the condi- 
tions mentioned above will now be pre- 
pared in this Court under the provisions 
of O, XXXIV, r. 4; the time for payment 
being extended to six months from this 

` date. The parties will bear their own costs 
in this appeal. 


Z. K. Appeal allowed. | 
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PATNA HIGH COURT. 
Szconp Crvit Apprats Nos. 1085 AND 
1086 or 1923. 

May 12, 1926. 

Present:—Sir Dawson Miller, Kr., 
Chief Justice and Mr. Justice Foster. 
RAM KARAN MAHTO—Derenpant No. 1 

—APPELLANT < 
versus . 
DAHUR MAHTON—Ptarxtirr, BILAS 
MAHTO— RESPONDENTS. 
Hindu law—Widow’s estate—Alienation for defence 
of property-—Neceasity. é 
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There can be no legal justification for a Hindu 
widow to spend money in defence of property which 
at PA time of expenses has ceased to be hers. [p. 232, 
col. 2. 


Appeal from a decision of the Subordi- 
nate Judge, Saran, dated the 20th March, 
1923, affirming that of the Munsif, Chapra, 
dated the 3lst July, 1922. 

Mr. Sambhu Saran, for the Appellant. 

Mr. Sarju Prasad for Mr. Manohar Lal, 
for the Respondents. 


JUDGMENT. 

Foster, J.—Appeal No. 1085 of 1923 
arises out of Suit No. 222 of 1921 and Ap- 
peal No. 1086 of 1923 arises out of Suit 
No, 223 of 1921. . 

These suits were brought by a reversioner 
Dahur Mahton (whose father was Ramiad) 
against Ram Karan Mahto for recovery of 
certain land. In the former suit Ram 
Karan is in possession of the land as pur- 
chaser in execution of his own mortgage 
decree obtained against the mortgagor 
Musammat Basmutia who, it is agreed, was 
the mother and heiress of the plaintiff's 
distant cousin's agnates, Gulzari and Sheo- 
baran. Basmutia was the widow of Moti 
and her sons, Gulzari and Sheobaran, died 
without issue shortly after their father. 
In this case the suit turns on the question 
of legal justification of the mortgage. In 
the other suit Dahur the reversioner sued 
the said Ram Karan Mahto fot recovery of 
other lands on the ground of deposit in 
Court made on the 6th June 1919 under 
s. 83 of the Transfer of Property Act of 
the redemption price of a zarpeshgi bond 
executed by the said Basmutia. 

The two cases are so distinct in subject- 
matter thatit is convenient to deal with 
them separgtely. Their only point of con- 
tact is that they are both brought by the 
reversioner of the last male owner, Gulzari 
or Sheobaran, for the recovery of property 
originally belonging to the common ances- 
tor of the plaintiff and his two cousins and 
of which Ram Karan, the defendant, has ac- 
quired possession by virtue of mortgage. 

In Suit No. 222 of 1921 the facts leading 
to the present litigation are these. Bas- 
mutia having a Hindu widow's estate, in 
1905 exe@uted in defendant Rapa Karan’s 
favour a zarpeshgi bond for Rs. 192 andin 
1908 a simple mortgage bond for Rs, 115, 
In 1914 or 1915 Ram Karan got a decree on 
foot of these two mortgages and in execu- 
tion purchased 1 bigha 8 cottahs. The 
plaintifi-reversioner, was not a party and 


. 
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after Basmutis's death in November 1918, 
he demanded possession from Ram Karan 
on the ground that the mortgages could 
not bind the reversionary interest. The 
defendant's written statement purports to 
state the legal justification for the parti- 
cular debts making up the two aggregate 
mortgage advances and the question we 
have to consider is whether the mortgage- 
deeds and the decree passed thereon can 
_ affect the plaintiff's interest as reversionary 
heir, The two Courts below have agreed 
that the suit should be decreed and the 
defendant Ram Karan is now making a 
second appeal, ` 


The consideration for the zarpeshgi bond 


of 1905 was made up of (a) Rs. 155-8-0 and 
- (b) Rs. 36-8-0, total Rs. 192; that of the 
mortgage- pond of 1908 was made up of (c) 
Rs, 69-15-6 (d) Rs. 46. In regard to the 
amount (a) above, it is necessary to men- 
tion that shortly after the death of Bas- 
mutia’s two sons, she and her co-widow 
Bahuri executed a deed of giftin respect 
ef 5 cottahs in favour of a Brahmin Swami 
Bishudha Nand. -In Suit No. 430 of 1905 
the plaintiffs father won a declaration that 
the gift did not bind the reversionary in- 
terest. The active defendant was Musam- 
mat Basmutia. It is alleged that part of 
the sum of Rs. 155-8-0 was made up of 
small advances, totalling either Rs. 100 or 
Rs. 150 according to the oral evidence to 
Basmutia on chitta for her expensesin the 
suit; and the rest was for the purchase of 
bullocks and agricultural expenses. There 
is little space left for the bullocks and 
‘agricultural expenses, if we accept the 
figure Rs, 150 oreven Rs. 100 as the total 
of advances for the litigation. But the 
discussion has proceeded on broader lines. 

Moti and Basmutia and their sons had 


6 bighas ancestral property, we are in- 


formed, and prima facie a gift by a widow 
of 5 cottahs, one twenty-fourth of the whole 
inheritance might not be considered an 
extravagance; nor, if that be granted, would 
money spent for seeuring the gift to the 
donee in thesuit of 1905 be necessarily 
‘unjustifiable. The whole might possibly 
in certain circumstances be regarded as a 
gift to a Brahmin for the benefit of the 
soul of the last‘*male owner or the souls of 
the members of the joint family. I think 
‘that we would be at liberty to take this 
view, which is quite independent of the 
result of the suit of 1905, because I cannot 
find any ground for application of the rule 
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of res judicata to the present defendant 
Ram Karan. But the circumstances which 
would support sucha view are not to be 
found. Here was a matter in which the 
defendant could and should have helped 
the Court, but we are left in obscurity. 
We have no certainty what total area of 
lands was still in Basmutia’s possession 
when she made the grant tothe Brahmin, 
nor do we know with what intention she 
made the gift, whether for her own merits ` 
or for those of other members of the fami- 
ly. Then, when the suit came about, it 
must be remembered that she had no exist- 
ing rights in the property she was defend- 
ing. We donot even know how much the 
expenditure : amounted to. We know 
nothing so far as has been put before us of 
her means at the time of the litigation. As to 
her property, we have confused accounts in 
the brief before us. In the Munsif’s judg- 
ment it is mentioned that from the evidence 
of the defendant’s witness No. 3 it appears 
that in the year 1895 the Musammat was 
in possession of only 3 cottahsof land and 
the rest was in the possession of her cre- 
ditors. In the Subordinate Judge’s judg- 
ment the same witness is quoted as author- 
ity for the same statement. But in the 
plaint itis surprising to see that in 1895, 
the very year in which this witness limits 
the property to 3-cottahs, there was a dis- 
pute in the Court of the District Judge in 
a succession certificate case and in March 
1896 by a compromise between the parties 
it was agreed that the: Musammat should 
get a life interest in the properties without 
having any right to create a charge upon 
them, With all this uncertainty as to what 
property was in possession of Musammat 
Basmutia, it: is impossible to say that she 
had legal justification for spending money 
in defenee of property which at the time 
of the expenditure had ceased to be hers. 

As to the sum of Rs. 36-8-0 above no 
It purports 
to have been taken for the cost of purchase 
of potatoes and paddy seeds and the two 
Courts have held that the Musammat had 
so small an area in her personal possession 
that it was unlikely that she would need 
to borrow so much for the expenses of cul- 
tivation. In my opinion it is not shown 
that the lower Appellate Court took a 
wrong view in finding that legal necessity 
or legal justification for the zarpeshgi had 
not been proved. 

I come now to the mortgage of 1908, 
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_ The first item is Rs. 69-15-6 which I have 


- marked (c) above. It was said to comprise ` 


the costs with interest decreed against Bas- 
mutia in the suit of 1905 already referred 
_ to. The justification is said to be the 


salvage of her property which was attached | 
in execution. We are told that 3 cottahsof. 


land were attached but it is not clear whe- 
ther her life interest alone or the whole 
family interest was attached, and some of 
the evidence -we are told indicates that only 
the potato crop on the land was under at- 
tachment. In such uncertain circumstances 
there are no grounds for forming an opinion 
which differs from that of the lower Appel- 
late Court. 


No remarks have been made on the sub- 
ject of the last item, Re, 46 marked (d) above, 
I am ofopinion that Appeal No. 1085 of 1923 
should be dismissed. 


I come now to Appeal No. 1086, Suit 

_ No. 223 of 1921. The zarpeshgi is of 1895 
andthe plaintiff has produced the challan 
, showing a deposit of Rs. 98 on the 6th 
June 1919, the deposit purporting to have 
been made under the provisions of s. 83 of 
the Transfer of Property Act. Thedefend- 
ant says that this is not sufficient and that 
the redemption price is Rs. 596, that is 
Rs, 498 more. Here, however, the appellant 
is confronted with findings of fact. The 
learned Subordinate Judge has. found that 
there is absolutely no satisfactory evidence 
to convince him that Ruchh Mahto (Moti’s 
father who is stated to have originally 
‘taken the advance from the defendant) ever 
took any loan from the defendant No. 1. 
There is no witness to support this part of 
the case, nor is there any scrap of paper 
„to substantiate it. Itis in evidence that 
‘Ruchh Mahto died before his son Moti. It 
-is also in evidence -that Ruchh Mahto died 
30 or 32 years ago. Itis said that an ad- 
justment of accounts took place four years 
before the death of Ruchh Mahto. How 
was it that the defendant No. 1 did not 
take any steps to realise the amount from 
Ruchh or his son Moti or from the sons of 
Moti Mahto? Again the learned Sub- 
ordinate Judge remarks that the debt of 
Ruchh Mahto has’ not been proved and 
therefore he thinks that Basmutia had no 
justification or legal necessity to execute 
any bond in respect of this debt. Lastly, he 
remarks that in the Cadastral Survey Kha- 
tian the defendant's name is entered but 
. the zarpeshgi is stated to be for Rs. 98, 
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still more detailed in the judgment of the 
learned Munsif.. Ram Karan Mahto has 
given his own evidence and the learned 
Munsif has examined it closely. His con- 
clusion is that from the evidence of this 
defendant itself it appears that he could 
never have advanced any money to Ruchh. 
The point taken in appeal is that the lower 
Appellate Court would have treated the 
case more correctly if it had taken into 
account the recitals in the zarpeshgi bond 
in question which being of the year 1895 
is old enough to deserve this special treat- 
ment; and the case of Nanda Lal Dhur 
Biswas v. Jagat Kishore Achariya Chow- 
dhury (1) is quoted. It appears to me that 
the facts of the present case are not such 
as to attract the rule mentioned in that 
decision. [tis tobe remembered that in 
that case nearly 60 years had passed be- 
tween ‘the date of the first deed and the in- 
stitution of the proceedings and the attempt 
to support by contemporary evidence state- 
ments as to the private affairs of the de- 
ceased man or his widows could only result 
as might have been expected, in a number 
of witnesses attempting to give first-hand 
evidence upon matters which occurred 
when they were of tender years and now 
could only be dimly and imperfectly re- 
membered. Their Lordships were of opi- 
nion that the recitals in the deeds could 
not be disregarded, nor, on the other hand 
could any fixed and inflexible rule be laid 
down as to the proper weight which they 
were entitled to receive. It was held that 
the recitals in the circumstances of that 
case were Clear evidence of the represen- 
tation made to the purchaser as to legal 
necessity; and the principle underlying the 
rule was ¢ndicated in one sentence “To hold 
otherwise would result in deciding thata 
title becomes weaker as it grows older, so 
that a transaction perfectly honest and 
legitimate when it took place would ulti- 
mately be incapable of justification merely 
owing to the passage of time.” Here in 
the present case, as I have shewn, the” 
statement of the person most acquainted 
with the facts has been recorded, He is 
in fact ethe person who has the duty of 
proving his own case. e It do® not appear 


(1) 36 Ind. Oas. 420; 44 O. 186; 20 M. L. T. 335; 31 
N. L. J. 563; (1936) 2 M. W. N. 336; 4 L. W. 458: 18 
om. L. R. 868; 14 A. L. J. 1103; 24 C. L. J. 487; 1P. 

Bale ia W. N, 225;.10 Bur. L. T. 177; 43 LA. 
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to me, therefore, that the rule can be in- 
voked in the present appeal. Moreover 
there is a reservation in the judgment which 
1 have quoted, that the representation 
should be consistent with the probabilities 
and circumstances of the case. It appears 
to me that the passages which I have 
quoted from the judgments of the two 
Courts below indicate that no recitals as 
to legal necessity could be sustained in the 
present, in view of the facts and circum- 
stances which have been arrived at. ` 
Thereis only one question remaining, 
whether the mesne profits which have been 
awarded should have been awarded and 
whether a right time has been fixed. In 
both cases the claim has been decreed. 
In Suit No. 222 it is obvious that the rever- 
sioner is entitled, if he succeeds in avoiding 
the sale to the defendant, to mesne profits 
from the date of suit. In Suit No. 223 
mesne profits have been awarded from the 
date of the deposit purporting to have 
been made under s. 83 of the Transfer of 
Property Act. I have found that the whole 
dues under the mortgage, namely, Rs. 98 
were in fact deposited, so that there was 
a compliance with the terma of the section. 
The consequence of the deposit under 
s. 83 is shewn in s. 84 which provides that 
“when the mortgagor or such other person 
as aforesaid has tendered or deposited 
jn Court under section 83 the amount 
remaining due on the mortgage, interest 
on the principal money shall cease 
from the date of thetender or as soon as 
the mortgagor or such other person as 


_aforesaid has done all that has tobe done 


by him to enable the mortgagee to take 
such amount cut of Court, as the case may 
be.” Now, the interest due on the advance 
of Rs. 98 which has been found to have 
been mads ceased when the deposit was 
made unders 83. That interest consisted 
under the contract between the parties, in 
the usufruct of the land granted under 
the zarpeshgi. It follows from this that 
the mesne profits are fairly taken from the 
date of the deposit unders 83. The terms 
of s. 84 which I have quoted would indicate 
that possibly a week or two would be de- 
ducted for fhe purpose of serving notice 
on the mortgagee, “but we are dealing with 
land which has its seasonable crops and it 
does not seem necessary to consider such a 
small matter as that. 
profits have been rightly awarded and the 
right time has been fixed in the two cases. 
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In my opinion mesne. 
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I would dismiss both these appeals with 
costs. . , 

Miller, C. J.—I agree. 

R. L, Appeals dismissed. ` 


Mergen 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 

First Crvi Appeau No. 52 or 1925. 
November 16, 1925. 
Present:—Mr. Rupchand Billaram, A, J.C, 
(On difference of opinion between 
Mr. Kennedy, J. C. and Mr. Tyebji, A. J. O.) 
NOOR MAHOMED LALLAN— 
APPELLANT 
versus 
DHANIRAM AND ANGTHER-—RESPONDENTS, ` 

Civil Procedure Code (Act V of 1908), ss. 47, 148, 
0. XXI, r. 2—Contract Act (IX of 1872), s. 188--Sind 
Courts Act (Bombay Act XII of 1866), s. 9B--Decree 
—sSurety—Uncertified adjustment—Surety, whether 
can plead it beyond time, in execution proceedings— 
Contract, guaranteed, nature of-—Variations, un- 
substantial or beneficial to surety, effect of, on surety's 
liability—Sind Courts Act (Bombay Act XII of 1866), 
s. 9B—Appeal—Reference to third Judge—Opinion of 
majority to prevail. 

A Oourt while executing a decree, whether it be 
the Court which passed the deeree or the Court to 
which the decree has been transferred for execution, 
is barred in limine by cl. (3) of O. XXI, r. 2,0. P. O. 
from recognizing a payment towards the decree or an 
adjustment of the decree unless it is either certified 
under cl. (i) or recorded under cl. (it) of that rule on 
information supplied by the judgment-debtor within 
the statutory period. |p. 238, col 2.] 

Allahrakhio Abdulla v. Ladkik Sachoo, 51 Ind. Oas. 
567; 13 S. L. R. 71, Sojhro v. Changomal, 63 Ind. Cas. 
238; 15 S. L. R. 77, Motoomal v. Teoomal, 79 Ind. Cas. 
89; 18S. L. R. 51; AL. R. 1925 Sind 140, Biroo Gorain 
v. Jaimurat Kuer, 13 Ind. Cas. 63; 16 C, W. N. 923; 
16 O. L. J. 174, Badrudeen v. Gulam Moideen, 12 Ind, 
Cas. 562; 36 M. 357; 10 M. L. T. 396; (1911) 2 M. W, 
N. 473; 24 M, L. J. 541, Imamuddin Khan v. Binda- 
basini Prasad, 55 Ind. Cas. 890; 5 P. L. J. 70; 1 P. L. 
T. 149; (1921) Pat. 360, and Hansa Godhaji v, Bhawa 
Jagaji, 33 Ind. Cas. 232; 18 Bom. L. R. 22; 40 B. 333, 
relied upon. 

In proceedings before the Court of First Instance 
for enforcement of the obligation of a surety under his. 
bond, executed by him for due performance of a decree 
or order passed by the Court, the surety cannot be 
deemed to be a party to the suit or be deemed to be 
a joint judgment-debtor under the decree, so as to 
bring in the operation of cl. (iti) of O. XXI, r. 2, O. 
P. C., and the Court is not barred under the said 
provision of O. P. O., from taking notice of an un- 
certified adjustment of the decree after the statutory 
period at the instance of the surety who has guarante- 
ed the performance of the decree and is not a party to 
the adjustment. [p. 239, col. 1; p. 240, col. 2) 

Srinibas Prosad Singh v. Kesho Prosad Singh, 9 
Ind. Cas. 862; 38 O. 754 at p. 776; 130. 1L. J. 365; 15 
O. W. N. 475 and Raghunath v, Gangaram, 75 Ind, 


[06 1. ©, 1826) 


Cas. 893; 25 Bom. L. R. 474; 47 B. 643; A. I R. 1923 
Bom. 404, relied upon. : 

Mehbunissa Begum v. Mehmedunissa Begum, 95 Ind. 
Cas. 687; 27 Bom. L. R. 403; A. I. R. 1925 Bom. 309; 
49 B. 548 and Motilal Virchand v. Chandrasangji, 12 
Ind. Cas. 549; 36 B, 42; 13 Bom. L. R. 909, referred 
to. : 

Though a surety is treated’asa favoured debtor 
and may not be*charged beyond the precise terms 
of his engagement, it does not follow that his contract 
must not be interpreted by the ordinary canons of 
construction in determining the real intention and 
ee of the parties to the contract. [p. 240, 
çol. 2, : : 

A surety is not discharged from liability ifit is 
evident without inquiry that the alteration in the 
terms of the contract guaranteed by him is unsub- 
stantial or that it cannot be otherwise than beneficial 
to the surety; otherwise the surety himself must be 
the sole judge whether or not he will consent to re- 
main lable notwithstanding the alteration and if he 
hes not so consented, he will be discharged. |p. 241, 
col. 1. 

wa, v. Brunskill, (1878) 3 Q. B. D. 495; 47 L.J 
Q. B. 610; 38 L. T. 838, relied upon. 

Taylor v. Bank of New South Wales, (1886) 11 A. O. 

“598: 55 L. J. P. 0.47; 55 L. T. 444 and Egbert v. 
Northern Crown Bank, (1918) A. O. 903; 87 L. J. P. C. 
186; 35 T. L. R. 1, referred to. 

When a referenceis made to a third Judge under 

' g, 9B of the Sind Courts Act, s. 98 of the O. P. O, 


does not apply and the whole appeal is referred to . 


him and the decree or order appealed against may be 
varied or reversed according to the opinion of the 
majority. [p. 241, col. 2.) 

Appeal against an order of the Addition- 


al Judicial Commissioner (Mr. Raymond), 


dated 25th November, 1924. 
Mr. Tahilram Maniram, for the Appellant. 
Mr. Suganlal H. Jeswani, for the Re- 


spondents. 
JUDGMENT, 

Kennedy, J. ©.—(October 7, 1925).— 
Dhaniram was bound by a decree, inter alia, 
to pay Rs. 300 arrears of rent and future 
mesne profits at the rate of Rs, 50 a month. 
The decree was dated 13th March. On 3rd 
April, 1924, Chabimal gave security that the 
judgment-debtor would so pay. 

In the interim there had been execution 
proceedings taken by the decree-holder 
against the judgment-debtor, in respect of 
costs. 

The judgment-debtor has not paid through 
the Court any thing on account of mesne 
profits and arrears and this is an application 
by the decree-holder for execution against 
the surety. 

The learned Additional Judicial Commis- 
sioner found that the surety was freed from 
liability because the decree-holder and the 
judgment-debtor had entered into a private 
agreement behind his back under which 
sums of account of mesne profits and arrears 
had actually been paid to the extent of 
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Rs. 70, payment being made at Rs. 7 per 
diem. This fact was challenged by the ap- 
pellant but I am not inclined to differ from 
the trial Judge on this point. 

Two questions therefore arise. Can the 
Court take any notice of this adjustment? 
Tf so, what is its effect on the liability of 
the surety ? 

As regards the first point, itis clear that 
this arrangement out of Court could not be 
pleaded as partial satisfaction of the decree, 
and that therefore by itself it would not 
cut down the liabilities of the surety, but 
it by no means follows that the Court is not 
able to consider it when it is a question as 
to whether the position of the surety was 
not affected by acts and agreement (how- 
In the case 
of a contract of suretyship, A the surety 
promises B that C shall doa particular thing 
in a particular way, and if B and C by 
privy agreement between themselves exempt 
C from that obligation, then A is no longer 
bound. This is all the more the case if the 
agreement between Band C is illegal. 1 
do not interpret O. XXI, r. 2 cl. 3 as mean- 
ing- any more than that the Court shall 
not recognize any such irregular payment 
or adjustment as a payment or adjustment. 
I cannot take it further as meaning that 
the Court is directed to consider it as never 
having taken place for all other purposes. 
I think therefore that the payrhent must be 
held to have been made, and that the 
Court is bound to consider its effect on the 
liability of the surety. 

I have no doubt that to contract to pay 
a sum of Rs. 300 at the rateof Rs. 7 per diem 
is a variation of a contract to pay the same 
sum at the rate of Rs. 50 per mensem. It 
is ‘true that, the first contract is actually 
unenforceable, but that makes no difference, 
The principle is that the surety, guarantees 
that certain consequences shall flow from 
the actually subsisting relations of the two 
principals and is discharged if any varia- 
tion be introduced by agreement between 
principals. It is clear that if variations 
be introduced or attempted without the 
knowledge of the surety, his position may 
be changed for the worse and he may thus 
be exposéd to a risk that, he dia not con- 
template. In the present case it was the 
business of the surety to see that the judg- 
ment-debtor paid Rs. 50 per mensem, no 
more, no less into Court to satisfy the decree, 
But what chance was there of his being able 
to do so if the judgment-debtor was under 
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the impression (errorneous though it might 
be) that the decree was otherwise adjusted ? 

I think, therefore, that the surety is dis- 
charged and would dismiss this appeal with 
costs. 

Tyebji, A. de C.—(October ve 1925).— 
This is an appeal from an order of my bro- 
ther Raymond, A. J. C. dismissing an appli- 

. gation for execution of a decree. 

The decree sough to be executed provid- 
ed that the defendant should be ejected 
from certain premises and should pay to 
the plaintiff Rs. 467 on account of arrears of 
rent and mesne profits, but so that if the 
defendant furnished security for payment 
of the arrears, etc., the decree for ejectment 
was not: to be executed for three months 
and the arrears, ete., were to be paid in in- 
stalments of Rs. 50 per month. 

The defendant procured a surety who 
-entered into a bond binding himself that 
the defendant would abide by the order of 
the Court and pay the decretal amount by in- 
stalments of Rs. 50 per month and also that 
on the defendant's failure he, the surety 
would himself pay the whole amount, 

The present application is for execution 
of the decree against the surety by arrest 
_and imprisonment. The surety resista the 
application on the ground that the bond 
executed by him must be considered to be 
a contract of guarantee under s. 126 of the 
Indian Contract Act, and that under s. 133 
of that Act he is discharged, because a 
variance was made without his consent in 
the terms of the decree which for the pre- 
sent purposes must be deemed to be a con- 
tract between the judgment-creditor and 
debtor. 

My learned brother has accepted the evi- 
dence, adduced on behalf of the surety, 
that about 18 days after the decr®e an agree- 
ment was entered into between the judg- 
ment-creditor and debtor without the con- 
sent of the surety to the effect that the 
decretal amount was to be paid off by the 
defendant in instalments of Rs. 7 per day, 
and he came to the conclusion that in this 
manner there was a variance in the terms 
of the deeree which provided that the 
amount was (in the events that have hap- 
pened) to be paid by instalments əf Rs. 50 
per month? . f 

I am not prepared to differ from the 
learned Judge on the finding that such an 
agreement was in fact entered into and that 
the surety did not consent to it; and I agree 
that if a contract of guarantee in the terms 
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of the decree were varied by the princi- 
pal creditor and debtor in the manner 
above referred to, there would be a variance 
discharging the surety. l 

The question remains whether there must 
be deemed to be a variance of the terms of 
the decree, and whether by reason of it the 
judgment-creditor is debarred from execut- 
ing the decree against the surety. Ass. 145 
of the ©. P. C. provides that a decree may 
be executed against a person who has be- 
come a surety for the performance of the 
decree, the surety may be deemed tobe a party 
to the decree within the terms of s. 47 of the 
Code and the bond executed by the surety 
read into the decree as a part thereof; the 
surety stands in the same position as if he 
were a judgment-debtor. I will, however, 
revert to this question later. 

I will for the present also pass by the 
first question which arises at this stage, 
the question whether s.133 of the Indian - 
Oontract Act applies to decrees and to the 
execution of decrees against sureties, in the 
same way as it does to the enforcement of 
contracts of guarantee. This question was, 
it seems, answered in the negative by the 
Allahabad High Court, but the decision 
which was apparently reported in Brindaban 
v. Kanhiya Lal (1), was not cited to us, and 
we have had no opportunity of sseing the 
report, much less of considering it, Apart 
from that decision the answer that s. 133 
can apply if at all, only by way of analogy 
seems at first sight to be irresistible, but I 
will not pause here, and assume that the 
principles contained in that section must be 
applied to decrees, when they are sought 
to be executed:-in other words I will assume 
that when a decree is sought to be executed 
against a surety “any variance made with- 
out the surety’s consent in the terms of the 
‘decree’ discharges the surety as to trans- 
actions subsequent to the variance.” 


In regard to the “variance” of decrees by 
parties the law has made special provisions, 
Obviously the Court cannot be rendered 
liable to have constantly to determine the 
question whether the rights of the parties 
were, as it has, after solemn adjudication 
determined them to be, or whether they have 
become altered after they were formulated 
in a decree: This implies that when the 
decree is discharged or satisfied the fact 
must clearly appear on the record. It is 
equally obvious that as the decree, in certain 


(1) 1 A. L. J. 38. 
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cases must and in other cases may, be satisfi- 
ed gradually and not by a ‘single act, there 
must in sueh cases, be changes in the rights 
of the parties from time to time and it is 
necessary that the stage which the decree 
has attained in the direction of complete 
satisfaction must appear in the record. It 
is also recognised that the parties may by 
mutual consent be willing to adjust or 
satisfy the decree in some form other than. 
that in which it was originally decreed; and 
that agreements varying the method for 
satisfying or adjusting the decree ought to 
be permitted and recognised, provided that 
the record of the Court shows that they have 
been actually entered into so that the 
burden is not thrown upon the Court of 
repeatedly adjudicating upon questions be- 
tween parties whose rights have presumably 
been already adjudicated upon. ln order to 
give effect to these principles, O. XXI, r. 2 
of the Code makes it incumbent on the 
decree-holder to certify to the Court pay- 
ments or adjustments in satisfaction of the 
decree; and permits the judgment-debtor 
to inform the Court and to apply that such 
payment or adjustment be recorded. Final- 
ly it is provided that: 

“A payment or adjustment, which has not 
been certified or recorded aa aforesaid, shall 
not be recognised by any Court executing 
the decree.” 

Recapitulating what has been said so far, 
the present application must be deemed to 
be by a judgment-creditor against one of 
two judgment-debtors (s. 145) and it must 
be deemed that one of the judgment-debtors 
(the surety) claims that the decree is no 
more enforceable against him because of 
an agreement between the judgment-credi- 
tor and the other (the principal) debtor. 

The judgment-creditor’s answer to the 
surety'’s defence is that the Court execut- 
ing the decree cannot recognize the pay- 
ment or adjustment because it has not been 
certified or recorded as aforesaid, To this 
answer it is objected that this is not a pay- 
ment or adjustment to which the O.P, C, 
refers, but a variance under s. 133 of the 
Indian Contract Act. But. decrees are en- 
forced under the O. P. C. and under that 
Code they must be enforced by the Court 
to whom the application for execution is 
made in the original terms, unless there is 
6 payment or adjustment recorded, If this 
variance could not have been recorded as. 
a payment or adjustment at all (which is 
obviously not here the éase) then the posi- 
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tion of the judgment-ereditor would have 
been no worse, nor the duty of the Court 
executing the decree less clear. The Court 
has to execute the decree in the light of - 
what is recorded or certified as to its adjust- 
ment or satisfaction. 

There were two questions which I have 
so far left for fuller consideration. The 
first is whether the surety must be deemed 
to be a party to the decree, and the surety 
bond a part thereof. Section 145 of the 
0. P. C. in its terms provides (a) that the 
decree may be executed against the surety 
to the extent to which he has rendered 
himself personally liable; and (b) that for 
the purpose of appeal he shall be deemed 
to be a party within the meaning of s. 47 
(which requires that all questions arising 
between the parties and relating to the exe- 
cution, discharge or satisfaction of the 
decree, shall be determined by the Court 
executing the decree). Ifit be taken that 
so far as the Court executing the decree is 
concerned s. 145 leaves the surety in a posi- 
tion different from that of a party to the 
decree, still it seems to me that there 
cannot be any difference in the ulti- 
mate result of the present application, 
for O. XXI, r. 2 (3) is not restricted in its ` 
terms exceptin the one direction that it 
applies only to the Court executing the 
decree, It is not said that thah Court may 
recognize as against strangers to the decrees, 
variances which are not to be recognized 
as against parties. It would require soma 
special provisions of the law to create so 
anomalous a position. 

Secondly, the main rule of substantive 
law on which the surety relies is based on 
variances of contracts which a surety has 
agreed to guarantee, and the attempt to 
apply s. 133 of the Indian Contract Act 
to the present proceedings requires not 
merely that it shouldbe assumed that the 
decree of the Court is a contract between 
the judgment-creditor and debtor,—which 
is at best very inaccurate terminology— 
but it has further to be assumed that the 
decree by being described as a contract be- 
comes capable of being varied at the will 
of the twq principal parties without the 
consent or knowledge either of The Court, 
or of the surety, notwithstanding that it 
is the act of the Court, and that a security 
bond has been entered into and the Court 
is required under s. 145 to treat the decres 
as capable of being executed against the 
surety, In short, guaranteeing and varya 


238 
ing a decrees is to be deemed as nothing 
different from guaranteeing and varying a 
contract, < 

The assumptions to which I have referr- 
ed are contrary not only to the fact but 
to a principle which I think ought not 
to be overlooked—that once parties have 
-come to the Court and “had their rights 
recognised in the solemn form of a deeree 
they are deemed (and ought to be rightly 
deemed) to have some higher security and 
surer rights than those which a mere con- 
tract gives them; they should be less 
liable to have the rights altered without 
being conscious of having any intention 
to do—as is the case where a principal 
creditor wishing merely to show indulg- 
ence to his debtor unwillingly loses his 
rights against the surety. - 

Were the provisions of O, XXI, r. 2 
followed, the chances would be slight of any 
variance being made in the decretal con- 
tract (if it may be so described) which 
the surety has agreed to guarantee, without 
his knowledge and without the effect of the 
surety not consenting, being brought home 
to the judgment-creditor. 

In my opinion, therefore, my learned 
. brother who was presiding over the Court 
executing the decree ought to have pro- 
ceeded in accordance with the provisions 
of O. XXI, rr. 17, 37, ete, and in doing 
so should not have recognised the variance 
of the decree as it was at best an adjust- 
ment not certified or recorded under O, 
XXI, r.2. In myopinion the appeal ought 
to be allowed and the matter remanded 
to the trial Court for being. dealt with 
in accordance with the law. I would give 
the appellants the costs of the appeal and 

leave the other costs to be dealt with by the 
` Oourt hearing the execution apBlication. 

Kennedy, J. C.—(October 12, 1925). 
—As [have the misfortune to difer from 
Tyebji, Additional Judicial Commissioner, 
in this matter, I refer this appeal under 
s. 9B, Sind Courts Act, to Rupchand, Addi- 
tional Judicial Commissioner, 

JUDGMENT. 

Rupehand Billaram, A. J. C.— 
(November 16, 1925).—This appeal has been 
referred to me for disposal under s. 9B of 
the Sind Oourts Act XII of 1866. The 
facts out of which it arises are given with 
sufficient clearness in the differing judg- 
ments of thelearned Judicial Commissioners, 
Two questions arise for the consideration 
of this Court; 
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First—Can the Court take any notice of 
an uncertified adjustment of the decree 
after the statutory period at the instance 
of the surety who has guaranteed the per- 
formance of the decree and who is not a 
party to the adjustment ? . 

and Second— What is the effect of the ad- 
justment pleaded by the surety in this case 
on his liability as such ? 

The anwser to the first question is not 
free from difficulty. It depends on the 
scope and effect of cl. (3) of O. XXI, r. 2, 
and s,47 and 145, C. P. C. Itis now well © 
settled that a Court while. executing a 
decree, whether it be the Court which 
passed the decree or the Court to which 
the decree has been transferred for execu- 
tion, is barred in limine by cl. (3) of O. XXI, 
r. 2, O. P. C., from recognizing a payment 
towards the decree or an adjustment ofthe 
decree unless it is either certified under 
cl. (4) or isrecorded undercl, (ii) of that rule 
on information supplied by the judgment- 
debtor within the statutory period: | 

Allabrakhio Abdulla v. Ladkik Sachoo (2), 
Sojhro v. Changomal (3), Motoomal v. Teoo- 
mal (4), Biroo Gorain v. Jaimurat Kuer 
(5), Badrudeen v. Gulam Moideen (6), Imam~ 
uddin Khan v. Bindabasini Prasad (7), 
Mehbunissa Begum v. Mehmedunissa Begum 
(8), overruling Hansa Godhaji v. Bhawa 
Jogaji (9), Trimbuck Ramkrishna v. Hari 
Laxman (10), 

The further point whether the same 
principle applies to a payment or adjust- 
ment. pleaded by a surety under the bond 
executed by him in favour of the Court 
for due performance of a decree or order 
passed by the Court appears not to hava 
been specifically dealt with by any author- 
itative decision and isin my opinion res 
integra. 

With all due respect to my learned 
brother Faiz Tyebji who is inclined to the 
contrary view, I am of opinion that in 
proceedings before the Court of First 


(2) 51 Ind. Cas. 587; 13 S. L. R. 71. 
(3) 63 Ind. Cas. 238; 15 S. L. R, 77. ; 
(4) 79 Ind. Cas. 59; 18 S.L. R. 51; A. I R. 1925 Sind 


140. 
g (5) 13 Ind. Oas. 63; 16 O. W. N. 923; 16 0. L.J. 


(6) 12 Ind. Cas. 562; 36 M. 357; 10 M. L. T, 396; 
(1911) 2 M. W. N. 473; 24 M. L. J. 541. 

7) 55 Ind. Cas. 890; 5P.L. J. 70; 1 P. L. T, 149; 
(1921) Pat. 360. l 

(9 95 Ind, Gos, 687; ZT Bom. D. R. 403; A.L R, 
1925 Bom. 309; 49 B. 548. . 

(9) 33 Ind. Gas, 232; 18 Bom, L, R. 22; 40 B. 333, 

(10) 7 Ind. Qas, 940; 12 Bom, L, R, 686; 34 B. 375, 
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Instance for enforcement of the obligation 
of a surety under his bond, the surety 
cannet be deemed to be a party to the suit 
or ba deemed to be a joint judgment- 
debtor under the decree, so as to bring in 
the operation of cl. (iii) of O. XXI, r. 2, 
0, P.C. Section 145 in express terms pro- 
vides that the surety shall be deemed. a 
party to the suit within the meaning of 
s, 47 only for the purposes of appeal, and 
excludes by implication the inference that 
heis party to the suit in proceedings before 
the .original Court. Reference may be 
made to the clear and lucid exposition of 
the law’ on this point by Sir Ashutosh 
~ Mookerjee in the following passage in 
Srinibas Prosad Singh v. Kesho Prosad 
Singh (11). 

“It may be observed here incidentally that 
under s. 145 the surety who has rendered 
himself personally liable is treated as a 
party within the meaning ofs. 47 only for 
one specified and limited purpose, namely, 
for the purpose of appeal. In other words, 
if execution is taken out against the surety 
who has rendered himself personally liable, 
and an order is made against him, the 
order may be treated, under s. 47, as one 
between the parties to the suitand con- 
sequently appealable. But the surety who 
has rendered himself personally liable 
is not to be deemed a party for any other 
purpose." 

It is indisputable that a surety who has 
executed a bond in favour of the Court, 
may be sued on his bond in the ordinary 
way: Motilal Virchand v. Chandrasangji (12). 
Section 145 only affords to the judgment- 
creditor an alternative and a speedy sum- 
mary remedy of enforcing the bond in the 
manner provided for the execution of 
decree, And so long as the judgment- 
creditor has not elected to adopt one or 
the other course, it would appear that 
there is no obligation on the surety to plead 
an adjustment in discharge of his liability. 
Apart from the fact that heis not likely 
to know of an adjustment made behind 
his back in sufficient tine to enable him 
to apply to have it recorded within the 
statutory period contemplated by Art. 174, 
it would appear that hehas no right to 
come under cl. (ii) of O. XXI, r. 2, O. P. O., 
as he would be immediately met with by 
the plea that he is not the judgment- 

(11) 9 Ind. Oas. 862; 38 O. 754 at p. 776; 13 O. L. J. 


365; 15 0. W. N. 475. 
(12) 12 Ind, Oas. 549; 36 B, 42; 13 Bom, L. R. 909, 
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debtor and cannot, therefore, apply. When 
the Court is moved to proceed against ' 
the surety under s. 145, CO, P. C., it does 
not purport to execute the decree itself 
in the real sense of that expression, but 
to enforce the bond in the manner pro- 
vided for execution of decrees, and is not, 
therefore, in my opinion “the Court exe- 
cuting the decree” within the express 
meaning of those words as used in O. XXI, 
r. 2, el. 3. 

There is, in my opinion, no warrant either 
for extending by implication the scope of 
cl. (iti). The subject of the Legislature 
in enacting this bar is no doubt to prevent 
a judgment-debtor from raising frivolous 
pleas in execution proceedings, and thereby 
preventing the judgment-creditor from 
realising the fruits of his decree. It enjoins 
the judgment-debtor to have the adjust- 
ment recorded within a certain limit of 
time, and if he fails to doso, he has to 
thank himself for the hardship thereby 
caused tohim. If he is proceeded with 
contrary to the terms of the uncertified 
adjustment, he is not altogether without a 
remedy and may in certain cases institute 
criminal proceedings against the judgment- 
creditor. 

No such considerations apply in the case 
of a surety. Heisnota party to the ad- 
justment, and is not guilty of laches, The 
enforcement of the bond against him does 
not ordinarily expose the judgment-creditor 
to a criminal liability, as the surety’s 
defence is not that his obligation is modifi- 


. ed by the adjustment, and should have been 


enforced against him in terms of the 
adjustment, but that it is altogether dis- 
charged. 

The provisions of cl. (iii) have not been 
applied to an application for execution 
under O. XXI, r. 16, O, P. O., so as to prevent 
the judgment-debtor from pleading an 
uncertified adjustment against the assignee 
of the decree: Raghunath v. Gangaram (13). 
Though in this case their Lordships have 
proceeded on somewhat different grounds, 
it may fairly be urged in support of their 
decision that in an application under r, 16, 
when the Court is moved to permit the 
assignee to enforce the deerge the Court 
is not executing the decree within the mean-~ 
ing ofcl, (iii), but doing something pres 
liminary to its being called upon to execute 
the decree, and is not, therefore, barred 


13) 75 Ind. Oas. 893; 25 Bom. L, R, 474; 47 B. 648 
PR 1999 Bowe 404, 643; 
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by that clause from taking notice of an 
uncertified adjustment. Though this case 
was not referred to in the later Full Bench 
case in Mehbunissa Begum v. Mehmedunissa 
Begum (8), Macleod, C.J., wasa party to 
both the judgments, and it may fairly be 
assumed that this case was not considered 
by him as bad law. | 

Qollaterally it has been urged that in so 
far as an uncertified adjustment is a con- 
tract which is unenforceable at the instance 
of the judgment-debtor, it cannot be avail- 
ed ofby the surety. The obvious answer 
to thisargument is that the contract was 
enforceable by the judgment-debtor when it 
was made, and was not contingent on its 
being cértified to the Court, and the mo- 
ment the contract prejudicially affecting the 
rights of the surety was made without his 
consent, he was discharged from his obliga- 
` tion. Any subsequent failure of the judg- 
ment-debtor to have it recorded could only 
affect his own rights under the contract, 
and could not revive the obligations of the 
surety which were thereby discharged. or 
prevent him from pleading his discharge 
in the absence ofany statutory provision 
to the contrary. With due deference to my 
learned brother Faiz Tayebji, 1 am also 
unable to accede to the view that the prin- 
giples which govern the enforcements of 
the contracts of guarantee are of doubtful 
applicability in the case of proceedings 
taken to enforce a bond executed by the 
surety. It is open to the parties to a decree 
to consent to an adjustment of their rights 
and obligations under the decree without 
the consent of the Court, and the fact that 
the performance of the decree has been 
guaranteed by a third person who is nota 
party to the suit cannot deprive,them of 
their right to adjust the decree without such 
intervention, or the right of the surety to 
claim a discharge in the absence of the ad- 
justment being certified or recorded. The 
Court enforces the bond for the benefit of 
the judgment-creditor, and if he is guilty 
‘of a constructive “fraud on the surety, 
there is no reason why the. Court should 
not hold the surety discharged in the 
same way as in the case ofdirect contractual 
relationship between the judgment-€reditor 
„and the surety, There is nothing in- 
herently wrong in principle for the Court 
to decline to enforce a surety bond at the 
instance ofa party who has by his own act 
. deprived himself ofits benefit, or to justify 
a different interpretation being put on 


NOOR MAHOMED LALLAN V, DHANIRAM. 


£66 L ©. 1986] 


el. (ttt) of O. XXI, r. 20, P. O. I, therefore, 
agree with the learned Judicial Commis- 
sioner in holding that the surety does not 
come within the purview of cl. (tit) of 
O. XXI, r. 2,0. P. C., and is not, barred from 
relying on an uncertified adjustment in 
discharge of his liability. 

In dealing with the second question, it is 
necessary to bearin mind the averment of 
the surety. It amounts to this: that the 
judgment-creditor agreed to receive from 
the judgment-debtor the decretal amount 
by instalments of Rs, 7 per day, and in 
pursuance of thatagreement received Rs. 70 
by ten daily instalments. As so stated, it 
does not go very far. There is no allegation, 
much less proof, that the judgment-creditor 
agreed that in default of payment of Rs. 7 
per day, he shall not enforce the terms of 
the consent decree. The payment of Rs. 7 
per day, i. e., Rs. 210 per month was in- 
dubitably tothe advantage of the surety as 
it considerably accelerated the discharge of 
the decretal debt and the consequent dis- 
charge of the surety from his bond. I£ the 
averment had been to the effect that the 
parties had agreed that in the event of the 
failure by the judgment-debtor of the pay- 
ment of any daily instalment, the whole 
sum would become payable at once, it 
would have been another matter, 

Does then the agreement set out by the 
surety amount to a variation of the contract 
guaranteed by him, or to such variation 
thereof as to entitle him to a discharge ? 
The learned Judicial Commissioner has 
observed thai “it “was the business of the 
surety to see that the judgment-debtor paid 
Rs. 50 a month no more no lessinto Court”, 
If this be so, then it would prima facie be 
a variation of the guaranteed contract. 
With all due respect to the learned Judicial 
Commissioner, I am unable to read into the 
decree any provision that there was any 
obligation on the judgment-creditor ta 
receive no more than Rs. 50, if it was 
paid to him. Though a surety is treated as 
a favoured debtor, and may not be charged 
beyond the precise terms of his engagement, 
it does not follow that his contract must not 
be interpreted by the ordinary canons of 
construction in determining the real inten- 
tion and understanding of the parties to the 
contract : Halsbury’s Laws of England: Vol. 
15, para. 907. The judgment-creditor was 
entitled to immediate payment of the whole 
debt, He was prepared to forbear the imme- 
diate enforcement of the decretal amount ig 
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his debt was guaranteed, and the amount 
was paid to him in instalments, but can it 
be assumed that it was intended that he 
shall be paid only Rs, 50 and no more in 
each month? And ifit was open to him 
under the decree to receive more than 
Rs. 50 a month, it was equally open to him 
to receive payment by instalments of Rs. 7 
per day. 

The law as to discharge of a surety by 
variation of the principal contract between 
the creditor and the principal debtor was 
summed up by Cotton, L.J., in the leading 


case of Holme v. Brunskill (14) as follows :: 


“The true rule in my opinion is, that if 
there is any agreement between the princi- 
pals with reference to the contract guarant- 
ead, the surety ought to be consulted, and 
that if he has not consented to the altera- 
tion, although in cases where it is without 
inquiry evident that the alteration is unsub- 
stantial, or thatit cannot be otherwise than 
beneficial to the surety, the surety may not 
be discharged; yet, that tf it is not self-evident 
that the alteration is unsubstantial, or one 
which cannot be prejudicial to the surety, 
the Court, will not in an action against the 
surety, go into the question whether itis to 
the prejudice of the surety, but will hold 
‘that in such a case the surety himself must 
be. the sole judge whether or not he will 
consent to remain liable notwithstanding the 
alteration, and that if-he has not so con- 
sented, he will be discharged.” 


This statement of the law has been acted 
upon in several subsequent cases in Eng- 
land. It was inferentially approved by Lord 
Watson in Taylor v. Bank of New South 
Wales (15) and has been referred to by Lord 
Dunedin in the recent Privy Council case of 
Egbert v. Northern Crown Bank (16) as the 
leading authority on the subject. If it is 
open to the, judgment-debtor to pay more 
than Rs. 50 a month to his judgment-credi- 
tor, it isin my opinion self-evident that 
the „payment by him or the receipt by 
the judgment-creditor of more than Rs. 50 
in any month either in one lump sum orin 
small instalments without more, was at most 
an unsubstantial alteration and one which 
could not be otherwise than beneficial to the 


(14) (1878) 3 Q. B. D. 495; ads ; 
P )3Q 5; 47 L. J. Q. B. 610; 38 L. 


09 (1886) 11 A. O. 596; 55 In J.P. 0,471; 55L. T.. 


46 (1918, A. C. 903; 87 LJ) P.O, 184; 5T, L, 
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surety within the exception laid down by 
Cotton, L. J. 

_ It is urged that the law as crystallized ani 
codified in the Indian Contract Act is some- 
what different, and reliance has been placed 
on s. 133, Indian Contract Act, Apart from 
the fact thats. 133 like every other section 
of the Contract -Act which deals with the 
rights and liabilities of the surety is based 
on and is in conformity with the Bng- 
lish decisions, this section has no appli- 
cation to the circumstances of the pre- 
sent case. There is no transaction sub- 
sequent to the variance which is being 
enforced to enable the surety to claim a 
discharge from the performance of such 
subsequent transaction. The judgment- 
debtor had failed to pay the deeretal debt 
by instalments of Rs. 50 a month, and had 
also failed to pay at once the whole amount 
due by him, and the surety was being asked 
to make good his guarantee in respect of 
TEN transaction which he had guaran- 
teed, 

I hold on the second question, though 
in view of the opinion of the learned 
Judicial Commissioner to the contrary, not 
without some hesitation, that the surety was 
not discharged from his obligations under 
the bond. It has been urged that as my 
opinion on this point differs from that of 
the learned Judicial Commissioner and of 
my brother Faiz Tyebji, ‘their opinion 
should prevail, and the appeal should there- 
fore be dismissed. Section 9-B ofthe Sind 
Courts Act, however, expressly excludes 
the operation of s. 575 of the old O. P. CG. 
corresponding to s. 98 of the present Code, 
and provides for the whole appeal being 
referred to athird Judge. The order of the 
learned Judicial Commissioner referring the 
appeal to me is in conformity with that 
section and imposes no limits. The only 
limit imposed by the proviso to 8. 9-B 


- of the Act is that when the decree or order 


appealed against is referred to a third 
Judge, it may be varied or reversed accord- 
ing to the opinion of the majority. Though 
on this particular point my decision is in the 
minority, the result of it is that I agree with 
my brother Tyebji in holding that the 
order apptaled against ought to he reversed. 
It would, therefore, follow that this appeal 
should be allowed. 

The payment of Rs. 70 against the decree 
in suit has been proved. I, therefore, allow 
the appeal and order that execution 
do issue for the amount shown in tho 
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application less Rs. 70 paid to the appellant, 
As the judgment creditor falsely denied the 
agreement to receive Rs.7 per day, and 
also the receipt of Rs..70 in ten instalments, 
I hold that each party should bear his own 
costs throughout, 

P.B. A, 


N ‘Appeal allowed. - 


ed 


PATNA HIGH COURT, 
Srconp Orvir, APPEAL No. 666 or 1923. 
March 31, 1926. 
Present:—Justice Sir Jwala Prasad, Kr. 
and Justice Sir John Bucknill, Kr. 
Mahanth RUKMIN DAS~P ratintirr— 

. APPELLANT 


Versus 

DEVA SINGH alias Mahanth DEVA DAS 

AND OTHERS—DEFEN DANTS— RESPONDENTS. 

Suits Valuation Act (VII of 1887), s. 11—Under- 
valuation of suit- Appeal heard by Court not having 
jurisdiction, effect of —Prejudice—Procedure. 

> A suit was valued at less than Rs. 5,000 and on 
objection being taken by the defendant that the suit 
had been under-valued, the value stated in the plaint 
was held by the Court to be correct. The suit was 
decreed and the defendant filed an appeal in the 
Court of the District Judge who accepted the appeal 
and dismissed the suit. Plaintiff filed a second appeal 
in the High Court and in that Court it was deter- 
mined that the value of the suit was above Rs 5,000: 

Heid, (1) that, Sn the valuation found by the High 
Court, the appeal to the District Judge was not com- 
petent and the decree passed by him must be ignored 
as being without jurisdiction; [p. 243, col. 1.] 

(2) that the hearing of the appeal by the District 
Judge had- prejudicially affected the decision of the 
case. on the merits within the meaning of s.11 of the 
Suits Valvation Act, inasmuch as if the appeal had 
been originally filed in the High Court, the latter 
Court could have gone into questions of fact whereas 
it was precluded from doing so in the case of a 
second appeal. [ibid.] ae 

- Appeal against a decision of the Addi- 


tional District Judge, Patna, dated the 


Yth April 1923, reversing that ofthe Addi- . 


tional Subordinate Judge, Patna, dated the 
Qist Februery 1922. 

Messrs. P. C. Manuk, N. C. Sinha and 
Shiveshwar Dayal, for ihe Appellant. 

Sir Ali Imcm and Mr. S. N. Bose, for the 
Responde ts. 

_3UDG MENT.—Mr. Manuk om behalf 
of the appellant contends that the decree 
made by the Court below must be set aside 
upon the sole ground that the appeal filed 
by the defendants in that Court was wholly 
incompetent. The ground for this conten- 
tion urged is that the value of the subject- 
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matter of the suit was over Rs. 5,000 and 
hence the appeal from the decision of the 
Subordinate Judge who tried the case lay 
directly to the High Court, and not to the 
District Judge. 

The plaintiff, who is the appellant’ be- 
fore us, valued the suit for the purpose of 
jurisdiction at-Rs. 2,550. The defendanis 
in their written statement stated that the 
properties in the suit were under-valued and 
the Court-fee paid was insufficient. Upon 
this plea the Subordinate Judge raised. an 
issue as to the sufficiency: of valuation and 
the Court-fee paid by plaintiff, that is, 
Issue No.1. At the hearing this issue was 
not pressed, and the Court held “the Court- 
fee paid according to law is all right.” The 
suit was decreed. , ; 


The defendants appealed to the District 
Judge, and valued their memorandum of 
appeal according to the valuation thereof 
mentioned by. the plaintiff in his plaint, 
and they paid the same amount of Court-fee 
as waspaid by the plaintiffon his plaint. 
The plaintiff, who was respondent before the 
learned District Judge, did not object to the 
valuation of the appeal or the jurisdiction 
of the District Judge to entertain the appeal. 
The District Judge set aside the decree of 
the Subordinate Judge and dismissed the 
plaintiff's suit. The plaintiff has come to 
this Court.’ 

In this Court the Stamp Reporter discover- 
ed that the subject-matter of the litigation 
was under-valued and, according to him, 
the proper valuation should have been over- 
Rs. 8,000. The plaintiff made up the deficiency 
in the .Court-fea paid by him on the plaint 
and on the memorandum of appealin this 
Court. Yesterday, the defendants-respond- 
ents objected to the valuation of the Stamp 
Reporter and the question came before us 
under ss. 10 to 12 of the Court Fees Act and 
we by our order passed yesterday upheld 
the valuation fixed by the Stamp Reporter 
and directed the defendants-respondents to 
make up the deficiency or else the matter. 
would be dealt with under ss, 10 to 12 of 
the Court Fees Act. 


It is now: contended on behalf of the ap- 
pellant that ihe value of the subject-matter 
of the litigation having been now finally 
settled to be over Rs. 5,000, the Court below 
had no jurisdiction to entertain the appeal 
In support of 
this contention two rulings of this Court 
have been cited: Mohint Mohan Misser 
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v. Gour Chandra Rai (1) and an unre- 
ported decision in the case of Shah Radha 
Krishna v. Babu Mahadeo Lall Goenka 
(S. A. No, 1204 of 1922), The defendants, 
onthe other hand, rely upon the decision 
of this Court in Kesho Prasad Singh v. 
Lakhu Rar (2) and two decisions, one a Full 
Bench decision of the Madras High Court 
in Naduvil Edom Karnavan v. Cheriya 
Parvathi Nethiyar (3) and the other in 
Ammalu Ammal v. Krishnan Nair (4). 

The Suits Valuation Act (Act VII of 1887) 
has laid down the rules as to how a case of 
this kind should be dealt with. Section il, 
el. GQ) Bays: 

“an objection that by. reason of the over- 
valuation or under-valuation of a suit or 
appeal, a Court of first instance or lower 
Appellate Court which had not jurisdiction 
with respect tothe suit or appeal exercised 
jurisdiction with respect thereto, shall not 
beentertained by an Appellate Court unless 

(a) the objection was taken in the Court 
of first instance at or before the hearing at 
which issues were first framed and recorded, 
orin the lower Appellate Court in the memo- 
randuin of appeal to that Court, or 

“(b) the Appellate Court is satisfied for 
reasons to be recorded by it in writing, that 
the suit or appeal was over-valued or under- 


valued; and that the over-valuation or under- 


valuation thereof has prejudicially affected 
the disposal of the suit or appeal on its 
merits.” : : 

. Clause (2) says— ; 

“If the objection was taken in the 
manner mentioned in cl. (a) of subs. (|), 
but the Appellate Court is not satisfied as 
to both the matters mentioned in cl. (b) of 
that sub-section and has before it the 
materials necessary for the determination 
.of the other grounds of appeal to ‘itself, it 
shall dispose of the appeal as if there had 
been no defect of jurisdiction in the Court of 
the first instance or lower Appellate Court.” 

In this case an objection was taken as. 
to the valuation by the defendants them- 
selves in. their written statement in the 
Court of the ‘first instance. Therefore, 
cl. (a) of sub-s, (1) applies to this case. It is. 
now concluded by the decision of this Court 


(1) 56 Ind. Cas. 762; 1 P. L. T, 390; 5 P. L. J.e 397; 
2 Ù. P. L. R. (Pat) 123; (1921) Pat. 105. 

(2) 75 Ind, Cas. 305; 4 P. L. T. 525; (1923) Pat, 258; 
A. I. R. 1923 Pat. 581. 

(3) 73 Ind, Cas. 87; 46 M. 631; 18 L.W. 1:45 ML, 
J. 135; (1923) M. W. N. 489; A. I R. 1924 Mad, 6; 39 
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that the suit as well as the appeal in the 
Court below were under-valued and that 
the proper value was such as took the matter 
out ofthe jurisdiction ofthe lower Appel- 
late Court. Therefore, the first part of el. (b) 
is also satisfied. In accordance with this 
section it isnot enough to set aside the 
decree of the Court below unless under thé 
second part of cl. (b) the under-valuation pre- 
judicially affected the disposal of the suit or 
the appeal on its merits, Thereis no question 
asto the valuation not having affected the 
disposal of the suit by the Court of the first 
instdnce on account of its valuation where 
the suit was tried by the Subordinate Judge 
of Patna who had local jurisdiction over 
the subject-matter in suit and his pecuniary 
jurisdiction was unlimited. Therefore, it did 
not matter whether the value of the suit 
was mentioned in the plaintto be Rs. 2,550 
or over Rs. 5,000 0r Rs. 10,000. The Sub- 
ordinate Judge in question would in any 
case have tried the suit. Therefore, the 
under-valuation did not affect the disposal of 
the suit on its merits in the trial Court. 
The matter is, however, different so far as 
the lower Appellate Court is concerned: If 
the appeal were properly valued then the 
lower Appellate Court would have no 
jurisdiction to entertain the appeal or dis- 
pose of it on its merits. The appeal then 
would haye come directly to the High Court 
where it could have been heard and dis- 
posed of by a Bench consisting of two 
Judges.. No doubt, it has ultimately come 
to a Bench of this Court consisting of two. 
Judges, butit has come asa second appeal 
and power of the Court is limited to points 


of law only. In other words, the Court can- 


not enter into the merits of the case, where- 
as if it hagl come as a first appeal it would 
have entered into the merits of the case. 
Therefore, literally speaking the disposal 
of the appeal on its merits has been affected 
on account of the under-valuation. The 
view taken by the Madras High Court does 
not commend itself to us and with great 
respect tothe decision of that Court which 
is a decision ofa Full Bench, we do not 
find ourselves in agreement with the view 
of that Court. “We think that the decision 
is not if accordance with thestrue inter- 
pretation of s. 11 of the Suits Valuation Act, 
It does not seem to have taken into con- 
sideration -the import and effect of the 
words in that section “the disposal of the 
suit or appealon ita “merits,” The decision 
of this Court in Kesho’ Prasad Singh y. 
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Lakhu Rai (2) is fully in aczordance’ 


with the provision in the section, but 
it is a decision with respect to the cir- 
cumstances and facts which were before 
the Courtin that case. The Court, however, 
ultimately found it equitable to enter into 
the merits of the case and to treat the second 
appeal as a first appeal. The other two 
cases of this Court, particularly the unreport- 

ed case are on all fours with the present 


case. 

We think the order which will meet with 
the requirements of the section and the ends 
of justice should be to treat this second 
appeal asa first appeal ignoring the judg- 
ment of the Court below and allowing the 
parties to go into the. merits of the case, 
that is into the evidence etc, just ag in a 
first appeal. ' 

The appellant has consented to supply 
typed copies of the evidence for the use of 
the Court and also for the use of the res- 
: pondents, h 

According to the order which has just 
been passed, it would seem that the appellant 
here becomes the respondent and the res- 
pondents become the appellants. The 
memorandum of appeal which was filed in 
the Court below by the defendants will be 
treated as the grounds of appeal to this 
Court. It will be open to the appellants to 
add to the grounds already mentioned in the 
memorandum ¢f appealin the Court below. 
_ The question of costs of the paper-book 
will depend upon the result of the final 
hearing of the case. 

Mr. N. O. Sinha on behalf of the appellant 
says that he would print paper-books of the 
oral end dccumentary evidence, for he con- 
siders that it would be lees costly and con- 
venient than to get the paper-bopks typed. 
He must do.soin consultation with the 
Deputy Registrar of the Court, 

Z. K. Order accordingly: 


CALCUTTA HIGH COURT. 
Cıvıl Rue No. 1030 oF 1925. 
January 26, 1926. 
Present:—Mr. Justice Cuming. 
Batu PASANT LAL AND 01 BERS— 
PETITIONELS 
VMETEUS ` 
PURNA CHANDRA BANERJEE 
— OPFOSITE PARIY. 
Rent, suit for—Damages for urongful detention of 
money, : 


BASANT LAL V. PURNA CHANDRA BANERJEE, 
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In a suit for rent itis open tothe Court to award 
damages for wrongful detention of money though such 
aclaim is neither covered by the Interest Act nor by 
the Contract Act. K 

Khetra Mohan Poddar v. Aswini Kumar Saha, 45 
Ind. Oas. 667; 22 O. W. N. 488, and Mohamaya Prosad - 
v. Ram Khelawan Singh, 15 Ind. Cas. 911; 15 O. L. J. 
684, followed, 

Kallar Roy v. Ganga Pershad Singh, 33 0. 998, not 
followed. 


Rule against an order of the Munsif, First 
Court, Bankura, in S. ©. O. Suit No. 738 
of 1924, : 

Babu Gopendra Nath Dass, for the Peti- 
tioners, 

Dr. Jadu Nath Kanjilal, Mr. Rishindra 
Nath Sarkar, and Babu Kali Sankar Sarkar, 
for the Opposite Party. ; 

JUDGMENT.—This Rule was granted 
by myself and by my learned brother Mr. 
Justice Mukherji to show cause why that 
portion of the order of the learned Small 
Cause Court.Judge by which he ordered 
the defendant to pay Rs, 2-14-0 as damages 
should not be set aside. l 

The facts would appear to be these—the | 
opposite party, thelandlord sued the present 
petitioner, the tenantforrent. The rent was 
decreed and the tenant was further ordered 
to pay Rs. 2-14-0 by way of damages. 

In support of this Rule the learned Vakil 
contends that he is not liable to pay 
damages for his failure to pay the rent in 
due time. He contends that this case does 
not fall under the Interest Act, because 
there was no written agreement under 
which the money was payable, and, secondly, 
that there was no demand in writing to pay 
the money. He further contends that 
when it does not fall under the Interest 
Act and as it does not fall under -s. 73 of 
the Contract Act, there is no law under 
which he could be made to pay this 
Rs. 2-14 0, 

Dr. Kanjilal has appeared to show cause 
and has referred me to two cases. First, 
to the case of Khetra Mohan Poddar v. 
Aswini Kumar Saha (1). In that case the 
learned Judges held that the plaintiff, 
because there kad been no time fixed for 
the payment, nor any notice given that 
any Interest would be claimed, was not 
entitled to the benefit of the Interest Act, 
The learned Judges, however, held that it 
was open to the Court to award damages 
for wrorgful detenticn of money even 
though the claim of the plaintiff was limit- 
ed to interest which was not recoverable 
either under the Contract, Act or under ihe 

(1) 45 Ind. Cag, 667; 22 O. W, N. 488, 
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provisions of the Interest Act. The learned 
Judges referred to the case of Mohamaya 
Prosad v. Ram Khelawan Singh (2) as to 
whether the defendant in that case was 
liable to pay interest on the arrears of 
certain malikana due. In dealing with 
this point the learned Judges pointed out 
that no doubt the plaintiff was not entitled 
to the benefit of s. 1 of Act XXXII of 1839, 
the Interest Act. But they proceeded to hold 
that it did not, therefore, follow that the 
plaintiff was entitled toclaim any sum by 
way of damages-for the detention of the 
money due to him. The petitioner has refer- 
red to the case of Kallar Roy v.Ganga Per- 
shad Singh (1), where the learned Judges in 
disposing of the case remarked that having 
regard to the Interest Act, they were of 
opinion that the learned Subordinate Judge 
was not justified in awarding interest by 
way of damages. Taking all the decisions 
into consideration, Iam not prepared to 
say that the learned Judge was wrong in 
allowing Rs, 2-14-0 by way of damages in 
the present case. ï 

The Rule is, therefore, discharged with 
costs. Hearing fee, one gold mohur. 

R. L. i Rule discharged. 

(2) 15 Ind. Cas. 911; 15 O. L., J. 684. f 

(3) 33 ©. 998. 


LAHORE HIGH COURT, 

Crvi Reviston PETITION No, 674 or 1925, 

May 11, 1926. ' 
Present:—Mr. Justice Jai Lal. 
Tus Firm ISHAR SINGH-DHARAM 
SINGH—P.aInrirs—PErTITIONER 
Versus 4 
Tue Firu RAM DAS-KARAM CHAND, 
THyoucH RUP CHAND-HAKAM' 
SINGH AND oTHER8—DEFENDANTS — 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. TX, r. 9— 
Case adjourned—No notice of adjourned date to 
plaintiff—Case dismissed for d2fault—Sufficient cause 
for non-appearance—Restoration. ` : 

Where a suit is dismissed for default ona date of 
which the plaintiff or his Counsel is not informed, 
there is sutficient cause for non-appearance of the 
plaintiff and his application for setting aside the dis- 
missal ought not to be refused. 


Petition for revision of an order of the 
District Judge, Rawalpindi, dated the 29th 
April 1925, affirming that of the Subordinate 
Judge, Fourth Class, Rawalpindi, dated the 
7th January 1925, 

Mr, Fakir Chand, for the Petitioner, 


KHU8HaLDAS GOKULDAS V, CHIMANLAL KALIDAS. 


- with it 


245 
Mr. Jagan Nath Aggarwal, for the Re- 
spondents. 
JUDGMENT.—This is a petition by 
the plaintiff to set aside the dismissal of his 
suit in default. It appears that the 3rd 


“July 1924 was fixed for the evidence of 


both the parties on some peliminary issues, 
After recording such evidence and hearing 
arguments, the Court ordered that the case 
would be taken up later the same day 
when orders on the preliminary issues 
would be announced. No order, however 
was announced on that date but the case 
was fixed for the next day. It appears 
that the plaintiff and his Counsel were not 
informed of the adjournment of the case to 
the next day. On that day, the suit was 
dismissed in the absence of the plaintiff 
and his Counsel. 

In my opinion, the plaintiff had sufficient 
cause for not appearing on the 4th July 
when his suit was taken up because no 
intimation had been given to him or his 
Counsel that the case would be heard: on 
that date. The order of the lower Court 
therefore, refusing to set aside the dismis- 
sal for default is not justified. 

Accepting this petition, I set aside the 
dismissal of the plaintiff's suit and remit 
it to the trial Court with direction to restore 
it on its original number and to proceed 

h ib In accordance with Jaw, 
plaintif, however, did not originally er 
application for restoration mention the 
ground on which his petition has been 
accepted, though it appears from the orders 
of the lower Courts that it was raised at the 
hearing. 

I make my order restoring the suit con- 
ditional on payment by the plaintiff to the 
defendants of Rs, 32 as costs of these pro- 
ceedings. e 

8, D. Petition accepted, 


kanan nanah 


BOMBAY HIGH COURT. 
Civin APPLICATION No. 779 oF 1925. 
January 18, 1926, 


: Present:—Sir Norman Macleod, Kr., Chief 


Jussice and Mr. Justice Madeavk 
KHUSHALDAS GOKALDAS LAH 
APPLIGANTS 


versus 
CHIMANLAL KALIDAS AND OTRERS— 


OPPONENTS. 
Cipil Procedure Code (Act V of 1908), 0, XLY, r 
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1)—Appeal to Privy Council admitted after execution 
OF decree—High Court's power to direct security 
from respondent—Respondent : refusing to furnish 
Security—Powers of the Court. 

Where a decree has been executed and thereafter 
an appeal to the Privy Council is admitted, the High 
Court may direct security from the respondent for the 
due performance of any order which may be made by 
His Majesty in Council, in consequence of the appeal. 
[p. 247, col. 1.) 

Jariut-ool-Butool v. Hoseinee Begum, 10 M. I. A. 196: 
10 W.R. P. 0.10; 2 Sar. P. C. J. 116; 19 E. R. 946, 
followed, 

: There is a difference between a decree which directs 
the payment of money and a decree which directs 
possession of the property. If the respondent has 
recovered money by execution and declines to give 
security, the Court can deal with him in contempt. 
But where the decree is for possession of property 
and no security is furnished as ordered, the Court can 
appoint a Receiver ofthe property and so take the 
property in its own charge. [p. 247, cols. 1 & 2.] 

Sir Chimanlal Setalvad (with him Mr, H. 
D. Nanavati), for the Applicants. 

Mr. G. N. Thakore (with him Mr. M. K. 


Thakore), for the Opponents, 


JUDGMENT.—The original defend- 
ants in Suit No. 693 of 1922, in the First 
Class Subordinate Judge’s Court at Ahmed- 
abad, made an application to this Court 

. that security should be taken from the 
plaintiffs for the due performance of any 
order which His Majesty in Council might 
make on the appeal to the Privy Council 
from the decision of the High Court con- 
firming, with certain modifications, the 
decree of the First Class Subordinate Judge 
in favour of the plaintifs. The decree 
directed that certain money payments 
should be made to the plaintiffs. The 
defendants applied to this Court for a 
certificate for leave to appeal to Privy 
Council, and a certificate was refused. The 
decree was, accordingly, executed and the 
defendants have paid the amounts men- 
tioned in the decree of this Court to the 
plaintiffs. Thereafter, the defendants obtain- 
ed from the Privy Council leave to appeal. 
They, then, applied to this Court for an 
order that the respondents should give 
security for the return of the amount of the 
decree pending the hearing of the appeal 
*to the Privy Council, considering that they 
had been ordered to give security as regards 
the amount of the decree pending the 
hearing of the appeal to the High Court. 

The applfcation was opposed on the 
ground that no special cause had been 
shown to justify an order of this Court 
under sub r. (2) of r. 13 of O. XLV, C. P. C. 
The Judges before whom tnat application 
was heard, were of opinion that no special 


KHUSHALDAS GOKULDAS V, OHIMANLAL KALIDAS. 


(96 I. 0, 1926] 


cause had been shown, such as was neces- 
sary, to justify an order under sub-r. (2). 
The main basis on which the application 
was made was that inasmuch as security 
was furnished without demur in regard to 
the appeal to the High Court, the same 
security should also be given by the re- 
spondents, pending the appeal to the Privy 

Council. Butthat overlooked the necessity 
which the Legislature had imposed of 
showing some special cause, and the mere 
fact that the opponents had furnished such 
security while the first appeal was pending 
was not in itself a sufficient reason for 
ordering that security should then be given. 
- The applicants applied for further time 
for filing an affidavit showing special cause, 
and that was refused. An affidavit was 
then filed by the applicants on August 
28, on which the present rule was granted, 
alleging that the respondents were not 
substantial parties and were in involved 
circumstances. A point was taken that, 
under O. XLV, r. 13, the Court can have 
no jurisdiction to direct security to be 
given, once the decree has been executed, 
We think, however, the decision in Jariut- 
ool-Butool v. Hoseinee Begum (1) is decisive 
on that point. In that case a decree bad 
been passed directing possession of the 
property to be given tothe respondent, ard 
that decree was executed without taking 
security from the respondent. An applica- 
tion was then made to the Sudder Dewanny 
Adawlut to take security from the party in 
whose favour the judgment had been made 
for the due performance of such order or 
decree as Her Majesty might think fit to 
make on the appeal as prescribed by Bengal 
Regulation XVI of 1797, s. 4. Various 
applications were made to the Sudder 
Dewanny Adawlut with a view to security 
being taken from the respondent, but euch 
applications were rejected. A petition was 
then filed before the Privy Council, and 
their Lordships said (pages}201, 202*) :— 

: “On examining the Regulations and con- 
sidering the nature of the case, they are of 
opinion, that an order may be made upen 
this application. At the same time, they 
think the proper order to be made should 
be one which should leave it, as far as 
possible, in the .discretion’ of the Sudder 
Dewanny Adawlut as to what proceedings, or 
what steps, should be taken; and their Lord- 

(1) 10 M. I. A. 186; 10 W., R. P C. 10; 2 Ser. P. Gg, 
116; 19 E. R. 946. 
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ships propose, therefore, to make the order 
in this form:—Their Lordships, being of 
opinion that it is expedient that sufficient 
security should be taken from the respondent 
for the due performance of such order and 
decree as Her Majesty may make on this 
appeal, and that it is competent to the 
Sudder Dewanny Adawlutto require such 
security to be given, or otherwise to provide 
for the proteetion and security of the pro- 
perty in question pending this appeal, 
notwithstanding that execution had issued 
before this appeal was allowed; and that 
the appellant be at liberty to apply to the 
Sudder Dewanny Adawlut for such security 
to be given, or such provision to be made, 
as she may admit.” 

It has been argued that the direction in 
O. XLV, rule 13, sub-r. (1), that “not- 
withstanding the grant of a certificate for 
the admission of any appeal, the decree 
appealed from shall ba unconditionally 
executed, unless the Court otherwise 
directs,” prevents the application of the 
decision of the Privy Council to which I 
have just referred. It seems to me that the 
ordinary result of a decree being passed is 
that it “shall be unconditionally executed 
unless the Court otherwise, directs,” and the 
effect of the decision in Jariut-ool’s case 
(1) is in no way affected by those words. 
Speaking generally, if an application is 
made to stay execution, then the decree 
will not be executed on the application 
of the decree-holder without security 
being taken. The only question is, whe- 
ther, if a decree has been executed, and 
thereafter an appeal to the Privy Council 
is admitted, the Court may direct security 
from the respondent for the due perform- 
ance of any order which may be made by 
His Majesty in ‘Council in consequence of 
the appeal. But it must be noted that 
there is a difference between a decree which 
directs the payment of money anda decree 
which directs possession of property to be 
handed over to a successful party. In 
Jariut-ool’s case (1) the Sudder Dewanny 
Adawlut was held to be competent either to 
require security to be given, or otherwise 
provide for the protection and security 
of the property in question pending the 
appeal. The question would arise what 
could be done in the case ofa decree for 
money which had been duly executed, 
supposing the Conrt directed security to 
be given, and security was not given? The 
answer would be, that, if the respondent 
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had recovered the money by execution and 
declined to give security, the Court could 
deal with him in contempt. With regard 
to a decree for possession of property, it 
would be competent to the Court, if no 


„security is furnished according to the order 


made, to appoint a Receiver of the property 
and so take the property in its own charge. 

We think, therefore, there is no funda- 
mental objection to this application being 
granted. The question is, whether, on the 
merits, a case has been made out for giving 
security. It is alleged by the applicants 
that the respondents are in involved circum- 
stances, and would not be in a position 
to re-pay what they have already received 
under a decree of this Court, if the appeal 
was successful. It would be extremely 
difficult for this Court to enter into an 
inquiry as to the solvency or insolvency of 
a party. There may be cases in which it 
would be an easy matter for an applicant 
to show by an affidavit that a party was in 
such involved circumstances that he could 
not possibly beexpected to re-pay the amount 
already received by him, if the appeal was 
successful. There areother cases in which 
merely vague allegations are made as to the 


-involved circumstances of a party which may 


not amount to such special cause as is 
contemplated by r. 13, sub-r. (2) of O. XLV. 
We are not satisfied that such special cause 
has been shown by the applicants as would 
induce us to make an order, in the circum- 
stances of this case, that security should be 
taken from the respondents for the due 
performance of any order which may be 
made on appeal io His Majesty in Council. 

The Rule, therefore, will be discharged 
with costs. 


R. L, Rule discharged. 


‘LAHORE HIGH COURT. 

Civit Revision Petition No. 171 or 1926. 

May 22, 1926. 

Present:—Mr. Justice Addison, 
BHAGWAN DAS—Jupcwent- Destor— 
PETITIONER 
VETSUS 
Musamfat CHETAN BAI—Drerre-HoLner 
-—RESPONDENT. 

Hindu Law—Joint family—Joint estate, presump- 
tion as to—Punjab Courts Act (IX of 1919), s. 44— 
Finding based on no evidence—Jlaterial irregularity 
—Revision. 

There is no presumption in Hindu I aw that a jcint 
family possesses a joint estate or prorelly. 
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A Court acts with material irregularity in the 
exercise of its jurisdiction in coming to a finding 
when it is not supported by evidence on the file. 

Petition for revision of an order of the 
Senior Subordinate Judge, Jhang, dated 
the 12th November 1925, reversing that of 
the Subordinate Judge, 
Jhang, dated the 10th June 1925. 

Lal Sardha Ram, R. S., for Mr. M. L. Puri, 
forthe Petitioner. 

Mr. Bihari Lal, for the Respondent. 


JUDGMENT.—The only question in- 
volved in this civil revision is whether 
the pay of Bhagwan Das employed as a 
clerk in the Chief Auditor's Office, North 
Western Railway is liable to attachment 
in execution of a decree against the joint 
family property, because he got a special 
education out of the joint family funds. 
He is not personally liable otherwise. 
The Executing Court held that he was an 
ordinary clerk without a special education 
and refused to attach his pay. In the 
grounds of appeal tothe Senior Subordi- 
nate Judge, it was stated that Bhagwan 
Das was a B. A., and that it should be 
held that he had received this special 
education from the joint family funds. 
The Appellate Court held that he was a 


B. A. and that this was a special educa- 


tion which helped to exhaust the joint 


family estate. It, therefore, accepted 
the appeal and, directed attachment of his 
pay. 


In revision itis urged before me that 
there was no evidence either that he was 
a B. A, or that he received his special 
education from the joint family estate or 
funds. This is undoubtedly corréct, so 
that it must be held that the Appellate 
Court acted with material irregularity in 
the exercise of its jurisdiction incoming to 
the finding that it did. There is no pre- 
sumption in Hindu Law that a joint family 
possesses a joint estate or property. 

I accept this revision petition and set 
aside the orders of both the Courts below. 
I further direct the Exeeuting Court to go 
de novo into the question raised, namely, 
whether he is a B. A., and whether he 
received this education from the joint 
family estate or funds, and further whether 
such an education is in this inStance a 
special one. There willbe no costs here. 
Other costs will abide the event. The 
attachment must be removed in the mear- 
time. 


R. L; Petition accepted, 


Fourth Glass, . 


BHAGVANDAS RANGILDAS VANI V. SECRETARY OF STATE FÓRINDIA, [96 I. O. 1926] 


BOMBAY HIGH COURT. 
First CIyıL APPEAL No. 313 or 1924. 

f January 26, 1926. ; 
Present:—Sir Norman Macleod, KT., 
Chief Justice and Mr. Justice Coyajee. 
BHAGVANDAS RANGILDAS VANLI- -~ 
APPELLANT 

- VETSUS 
Tue SECRETARY or STATE ror INDIA— 
RESPONDENT. 

Contract Act (IX of 1872), ss. 68, 129, 180, 184— 
Principal and surety—Continuing guarantee, rule of 
construction—Forbearance to proceed against excise 
licensee for recovery of license money—Liability of 
licensee expressly kept in tact—-Discharge of surety. 

The decision of the question whether a guarantee is 
intended to be a continuing one depends upon the 
language of the instrument of security and also upon 
the surrounding circumstances. [p. 250, col. 2.] 

Where the payment of a number of instalments is 
guaranteed by a surety in connection with a single 
ach or transaction fhe guarantee cannot be said to be 
a continuing one. [p. 250, col. 2; p. 25], col. 1.] 

Where the Revenue Authorities informed an excise 
licensee that he would not be called upon to pay the 
license money, because he would be ruined if he was, 
and that it would be recovered from the solvent surety 
but was also expressly told that Government had no 
intention to absolve him from his liability and that the 
eventual remedy of the surety against him had been 
left unimpaired, the surety could not escape his liabil- 
ity, because it could not be said that Government 
had done or had omitted to do any act, the legal 
consequence of which was to discharge the principal 
debtor. jp. 25], cols. 1&2.) ee 

First appeal from a decision of the 
District Judge of Dhulia, in Civil Suit 
No. 15 of 1922. f ; 

Mr, G. N. Thakore (with him Mr. R. J. 
Thakore, for the Appellant. 

Mr. S. S. Patkar, Government Pleader, 


for the Respondent, ; 
JUDGMENT. 


Macleod, C. J.—Two questions arice 
before us in appeal. The first contention 
was that the agreement, Ex. 32, of April 
8, 1918, constituted a “continuing guaran- 
tee” within the meaning of s. 129 of the 
Indian Contract Act; that it was competent 
to the plaintiff to revoke it at any time; and 
that he revoked iton March 24, 1919, by 
his application, Ex. 40. I cannot agree 
with that contention. Itis clear that the 
plaintiff guaranteed payment of eleven 
instalments. I think that, having regard 
to the transaction which was being guaran- 
teed, the conditions of the license, and the 
terms of the security bond, the plaintiff 
was not entitled to put an end to his liabi- 
lity by arbitrarily revoking his guarantee. 

The second point was whether the plaint- 
iff was discharged from his suretyship in 
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consequence of the declaration by the 
Revenue Authorities that the money which 
remained unpaid should not be recovered 
from the licensee Framji, because he would 
be ruined if it was; and that the balance 


should be recovered fromthe solvent sure- . 


ty who, in his turn, could sue Framji, if he 
liked. Iamofopinion that the inference 
to be drawn from the documents was that 
the Oollector and the Commissioner de- 
cided not to enforce against Framji any of 
the'co-ercive processes for recovering the 
arrears, which were available to them, under 
s. 150 ofthe Bombay Land Revenue Code, 
namely, by attachment and sale of his 
moveable or immoveable propertiés. They 
decided to adopt those measures against the 
surety. But Framji was expressly told that 
Government had no intention of absolving 
him from his liability, and that the even- 
tual remedy ofthe surety against him had 
been left unimpaired.-In my opinien, there- 
fore, the Government has not done, or 
omitted to do, any act, the legal conse- 
quence of’ which would be to discharge the 
principal debtor, The creditorhaving done 
nothing by his own act or omission to 
destroy the debt, or to impair the surety's 
eventual remedy, the liability of the sure- 
ty still subsists. 
The appeal will be dismissed with costs. 


Koyajee, J.—This is an appeal from 
a decree of the District Judge of Dhulia, 
dated June 4, 1924, dismissing the plaintiff's 
suit with costs. Tbe main relief claimed 
by the plaintiff was a declaration that he 
was not liable, as a surety, to pay the 
amount which was due by the principal 
debtor, Framji Kawasji, to the defendant. 


The facts of the case are these. In the 
year 1918, the Collector of Khandesh 
granted to Framji Kawasji a license to sell 
country-liquorin the village of Akalkuva 
during the term of three years, 1918-19 to 
1920-21, subject to the provisions of the 
Bombay Abkari Act, 1878, and to the con- 
ditions set forth in the license. The ma- 
terial provisions of the Bombay Abkari Act 
are ss. 16 and 30 to 34, By the 34th section 
it is enacted that all duties, taxes, fines and 
fees leviable under any license issued under 
the said Act may be recovered from any 
person liable to pay the sameor from his 
surety asif they were arrears of land- 
revenue. The processes by which arrears 
of land revenue may be recovered are to be 

found in Chap. Xf of the Bombay Land 
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Revenue Code, 1879; they include asale of 
the defaulter’s immoveable property. 

On April 8, 1918, the plaintiff and Gir- 
dhar Keshavsa executed a security-bond, 
Er. 32, in these terms: 

“Framji Kawasji Variawa has taken a 
contract of liquor-shop at the village of 
Akalkuva in the taluka of Talode for three 
years, that isto say,for 1918-19, 1919-20 and 
1920-21, at (agreeing to pay) Rs. (10,150) ten 
thousand one hundred and fifty every year. 
In respect thereof he has deposited only (3) 
one-fourthamount (Rs. 2,537-8) two thousand 
five hundred and thirty-seven rupees and 
eight annas only. And as tothe remaining 
eleven instalments, Framji Kawasji Variawa 
will go on paying the same not later than 
the last day of the month preceding the 
day on which the period of next instalment 
of threemonths commences, We are bind- 
ing ourselves to the above effect." 

Girdhar Keshavsa is now dead, and we 
are not concerned with his liability. 

On March 24, 1919, the plaintiff applied 
to the Collector as follows(Ex. 40): 


“Thave stood asa surety forthe instal- 
ments of the liquor-shops, in the taluka of 
Talode, for three years which the licensees 
shown inthe margin will goon paying. I. 
am giving my rajinama (withdrawing from 
the surety-ship) in respect of the instal- 
ments of the said five shopse mentioned in 
the margin for the two years. J, therefore, 
pray that Your Honour will be pleased to 
sanction my rajinama (relinquishment). 
From this day Iam not responsible for the 
instalments of (payable by) those (licensees), 
May it be known to Your Honour. This is 
the application.” 

The five shops there mentioned included 
the Akalkuva shop. The mamlatdar of 
Talode communicated to the plaintiff the 
Collector's reply on April7, 1919 (Ex 34). 
He said: 


“Until the licensees produce other sure- 
ties and until they are accepted as sureties 
by the Collector, your surety-ship cannot be 
withdrawn. In this matter you should pri- 
vately arrange with the licensees.” 

Tt appears that in 1921, Framji Kawasji 
applied t8 the Collector with regard to the 
arrears of payment under his license. The 
application is not brought on the record, 
and we do notknow the nature of his re- 
quest. But the Collector informed him cn 
July 5, 1921, as follows: 

“Tn accordance with Government order 
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concession can only be given in cases 
where sale would result in complete ruin of 
the licensee, Ifhe claims to come under 
that category, he should immediately see 
the mamlatdar and submit his claims. 
Mamlatdars have been authorised to sus- 
pend sales in such cases” (Ex. 37). 

In this connection it is pertinent to refer 
to the 22nd clause in the the license (Ex. 44) 
which -says: ae 

“This license may. be suspended or can- 
celled by the Collector in accordance with 
the provisions of ss, 32 and 32A of the 
Bombay Abkari Act, 1873. Should this 
license be suspended or cancelled; the 
right of retail vend herein granted for the 
period of suspension ‘or for the unexpired 
portion of the period for which this license 
is granted may be again disposed of or not 
ag the Collector thinks fit. In either case. 
when the license has been suspended or 
cancelled under s. 32, the licensee shall con- 
tinue responsible for the instalments of the 
fee stipulated for in cl. 1 of this license.” 


On April 5, 1922, Framji made another 
application, which again is not produced 
in this case. The reply was as follows: 

“The Commissioner agrees with the 
Collector in holding: (1) that the licensee of 
the Akalkuva shop should not be called 
upon to.pay any more because he will be 
ruined if he ig; (2) that the balance should 
be recovered from the solvent surety. He 
can sue the licensee if he likes” Ex, 45, dated 
May 4, 1922). | 

On April .4, 1922, a notice of demand 
(Ex. 33) was served on the plaintiff in these 
terms: . , 

“You should arrange to pay immedi- 
ately the amount of instalments being 
Ra, 14,980-2-11 and interest dfe by the 
previous licensee Framji Kawasji. If you 
fail to pay the amount immediately, your 
property will be attached and sold ‘and the 
amount will be recovered.” 


He was at the same time informed of the 
order made by the Collector on April 1, 
1922, which was to this effect: 

“The amount should not be recovered 
from the licensee Framji Kawasji or the 
other surety Girdhar Keshavsa who is dead 
and from whom a considerable amount in 
respect of the liquor-skop of Talede is 
recoverable.” 

The Revenue Authcrities thereafter at- 
tached certain Louses kelcnging to the 
plaintiff. 
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On April 12, 1922, the plaintiff instituted 
this suit. The plaint alleged as follows:— 

(1) That, in March 1919, the plaintiff in- 
formed the Collector that he was not will- 
ing to continue to stand as surety for 
Framji thence forward; the Collector, there- 
upon, should have cancelled the plaintiff's 
security-bond and ordered the licensee to 
furnish fresh security. But, instead of 
doing this, the Collector asked the plaintiff 
to settle the matter between him and the 
licensee; the plaintiff in return informed 
the Collector that it was not his business 
to approach the licensee and the security 
should be considered as cancelled from the 
date of the intimation given by him. (2) 
That the orders passed by the various Re- 
venue Officers were illegal, and so was their 
action in attaching the immoveable proper- 
ty ofthe plaintiff, 

The claim was resisted by the Secretary 
of State on grounds set out-in his’ written 
statement, Ex. 16. ee 

On the material-issues, the learned trial 
Judge held as follows: 

(1) The license granted to Framji being 
one singleand entire consideration for the 
security-bond, it was not competent to the 
plaintiff to revoke the guarantee. 

(2) The bond could not be cancelled with- 
out the consent and permission of Govern- 
ment. 

(3) The liabilities of the licensee and of 


-the surety were joint and several so that 


the defendant could hold either of them 
liable to perform the whole of the promise. 

(4) The defendant was justified in attach- 
ingthé plaintiff's property. f 
` Two questions are raised before us on 
appeal. 

The first contention, on behalf of the 
plaintiff, is that the agreement, Bx. 32, of 
April 8, 1918, constituted a “continuing 
guarantee” within the meaning of s. 129 of 
the Indian Contract Act; thatit was com- 
petent to the plaintiff to revoke it at any 
time; and that he revoked it, on March 24, 
1919, by his application, Ex. 40. Now, a 
“continuing guarantee” is defined ins. 129 
as “a guarantee which extends to a series 
of transactions”. The question whether a 
guarantee is intended tobe continuing is one 
which is to be decided upon the language 
of the instrument of security and also with 
regard to the surrounding circumsiances. 
In this case there was noseries of transac- 
tions. A license to ‘sell liquor fora period 
of three years was granted to Framji on the 
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faith of the guarantee.given by the plaintiff. 
‘The license was granted as a single act 
done once for all. Framji paid the amount 
due in respect of the first instalment. The 
security-bond then provides that: 

As to the remaining eleven instalments 
Framji Kawasji will go on paying the same 
not later than the last day of the month 
preceding the day on which the period of 
next instalment of three months com- 
mences. We are binding ourselves to the 
above effect.” 

ltis clear that the plaintiff guaranteed pay- 
ment of eleven instalments. Having regard 
to the transaction which was being guaran- 
teed, the conditions of the license, and the 
terms of the security-bond, the plaintiff, in 
my opinion, was not entitled to put an end 
to his liability by arbitrarily revoking his 
guarantee. i | 

It is next urged, on behalf of the plaintiff, 
that the Revenue Authorities had declared 
that the money, which remained unpaid, 
should not be recovered from the licensee, 
Framji; that the legal consequence of it 
was the discharge of the principal debtor; 
and that, therefore, the plaintiff was dis- 
charged from his suretyship. Reliance 
is placed on ss. 63 and 134 of the Indian 
Contract Act. The difficulty in the way of 
accepting this contention is that the plaint- 
iff has failed to place before the Court the 
materials necessary for ascertaining the 
nature and extent of the concession, indulg- 
ence or forbearance, shown by the defend- 
ant to the licensee, Framji. As stated 
above, Framji’s applications to the Collector 
are not forthcoming. Framji himself is 
not examined as a witness. ‘The facts bear- 

“ingon the question have not been elicited 
from either of the two mamlatdars (Exs. 38 
and 41) who gave evidence in the case. 
The available materialsare those contained 
in Ex. 33 and Ex. 45 to which reference hes 
already been made, By Ex. 45, Framji was 
informed that the Revenue Authorities 
would not call upon him to pay any more 
because he would be ruined if he was; 
and that the balance would be recovered 
from the solvent surety who, in his turn, 
could’ sue Framji if he liked, The infer- 
ence, to be drawn from these documentsis 
that the Collector and the Commissioner 
decided not to enforce against Framji any 


of the co-ercive processes for recovering the ` 


arrears, which were available to them, 
under s. 150 cf the Bombay Land Revenue 
Qode, namely, by attachment: and sale of 
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his moveable or immoveable proparties, 
They decided to adopt those measures 
against the surety. But Framji was ex- 
pressly told that Government had no inten- 
tion of absolving him from his liability, 
and that the eventual remedy of the surety 
against him had been left unimpaired, 
In my opinion, therefora, Government has 
not-done, or omitted to do, any act, the 
legal consequence of which would be to dis- 
charge the principal debtor. The creditor 
having done nothing by his own act or 
omission to destroy the debt or to impair 
the surety’s eventual remedy, the liability 
of the surety still subsists. 

` These being the only questions raised and 
discussed before us, I would, for the reasons 
stated above, dismiss the appeal and affirm 
the decree with costs. 

R. L. 
8. D. 


Appeal dismissed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Ciyit Revision No. 173-B or 1925. 
April 27, 1926. 
Present:—Mr. Kinkhede, Officiating A. J.C, 
DADAKHAN—Drrenpant—ApeLicsnt 
YETSUS . 
NAMDHO-—-PLAINTIFF—NON-APPLICANT, 
Specific Relief Act (I of 1877), s. I—Pleadings—— 
Beiated objection that landlord cannot sue where tenant 
is ousted—Civil Procedure Code (Act V of 1908), s. 118 
—Erroncous decision—Revision, 
A belated objection that a landlord cannot institute 
a suit under s. 9 of the Specific Relief Act, where his 


‘ tenant, and not he himself, is ousted from possession, 
` should not be entertained if it would doa great in- 


justice to the plaintiff. [p. 252, col. 1.) 

Dinkarsha @ Anantsha, 16 O. P, L. R. 154, Sita 
Ram v. Ram Lal, 18 A. 440; A. W. N. (1896) 162; 8 
Ind. Dec. (N.s.) 999, Virjivandas Madhavdas v. 
Mahomed Alt Khan, 5 B: 208; 3 Ind. Dec. (N. 5) 139, 
Goma v. Narsingarao, 20 B. 260; 10 Ind. Dec. (x. s.) 
731, Udoy Kumar Dass v. Katyani Debi, 69 Ind. Cas. 
128; 49 ©. 948; 35 ©. L. J, 292; A. I. R. 1922 Cal. 87, 
Davood Mohideen Rowther v. Jayarama Iyer, 62 Ind. 
Jas. 284; 44 M. 937; 40M. L. J. 38; 13 L. W. 281: 
(1921) M. W., N. 43; 29 M.L. T. 78, Veeraswami 
Mudali v. Venkatachala Mudali, 92 Ind. Cas. 20; 50 
M. L. J. 102; 22 L. W. 448; (1925) M. W. N. 763; A.J. 
R. 1926 “Mad. 18, Samsherkhan v. Abdul Sattar Khan, 
9t Ind. Case70; 22 N.L. R. 30; A.I BR. 1926 Nag, 
290 ard Rathnasabapathi Pillai v. Ramasami Aiyar, 5 
Ind. Cas. 630; 33 M. 452; (1910) M, W. N. 112; 7 iL L' 
T. 311; 20 M. L. J. 301, referred to. 

A lower Court's decision ona point of law, how- 
ever erroneous it may be, cannot be interfered with 
in, revision unless the Court has exercised its juris- 
oa ey illegally or with material irregularity. [p. 252, 
col. 2. : may 
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Amir Hassan Khan v. Sheo Baksh Singh, 11 0. 6; 
11 J. A. 237; 4 Sar. P. C. J. 559; Rafique and Jackson's 
P. No. 83; 5 Ind. Dec (n.s) 760 (P. C.), Balaram 
Misar v. Bairagi Mali, 12 0. P. L. R. 52, Duriv. 
Mohanlal, 4N. L R.18tand Ram Kishen Das v. Jai 
Kishen: Das, 11 Ind. Cas. 814; 33 A. 647; BA. L, J. 


791, relied upon. a 
Application for revision of a decree of the 


Additional Sab-Judge, First Class, Am- 
raoti, dated the 22nd August 1925, in Civil 
Suit No. 4 of 1925. Ss 
Mr. V. Bose, for the Applicant. 
Messrs. N. G. Bose, R. B. and R. R. Jaya- 
vant, R. B., for the Non-applicant, 


ORDER.—This is a revision pətition 
by the defendant against whom a claim 
brought by the non-applicant-plaintiff has 
been decreed by the Court below under s. 9 
of the Specific Relief Act. The correct- 


ness of the decision is contested on the: 


ground that plaintiff beiag the landlord 
had no remedy under that section inasmuch 
as he has admitted thatit was his tenant 
and not himself who was ousted by the 
defendant. Reliance is placed by the ap- 
plicant on Dinkarsha v. Anantsha (1) in 
support of the proposition and also on 
several reported decisions of other High 
Courts: cf., Sita Ram v. Ram Lal (2), 
Virjivandas Madhavdas v. Mahomed Ali 
Khan (3), Goma v. Narsingarao (4), Udoy 
Kumar Dass v. Katyani Debi (5), Davood 
Mohideen Rowtherv. Jayarama (6) and Veera- 
swami Mudaliv. Venkatachala Mudali (7). I 
am fullyconfident that much coùld besaid in 
support of the view taken in all those cases. 
On the other hand, the plaintiff-non-appli- 
cant draws my attention to his allegations 
in para. 4 of the plaint where in it is stated 
that the suit was filed -for the benefit of 
his tenant as well and that this was not 
controverted. It is also contended that the 
question had not been raised atthe proper 
stage of the pleadings and that had it 
baen so raised, the plaintiff would have al- 
leged and proved the necessary facts, in- 
cluding theone that consequent on the 
ouster the plaintiff's tenant had refused to 
pay rent and thus repudiated the tenancy 


O.P. L. R. 154. 
2) is A. 440; A. W. N. (1896) 162; 8 Ind. Dec, (N. 8.) 


99. i 
3) 5 B. 20373 Ind. Dec. (N. 8.) 192. 
e 20 B. 260; 10 Ind. Dee. (N. s.) 731, 
(5) 69 Ind. Cas. 126; 49 0. 918; 35 C. D. J, 292; A. I 
22 Gal. 87. 
Roe Ma Oas. 284; 44 M 937; 40 M. L. J. 38; 13 
L.W. 281; (1921) M. W. N. 43; 29 M. L. T. 78, 
1) 92 Ind. Cas. 20; 50 M. L.J. 102; 22 L. W, 448; 


(1923) M, W, N. 763; A. I. R. 1926 Mad. 18, 
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and it was, therefore, competent to him to 
maintain the suit with a view to restore 
possession to his tenant. Reliance is also 
placed on his behalf on the principle under- 
lyinga very recent decision of this Court in 
Samsher Khan v. Abdul Sattar Khan (8)in 


. Which the ruling in Rathnasabapathi Pillai 


v. Ramasami Atyar (9) has been followed to 
support the view that a mortgagee in posses- 
sion through the tenant is entitled to invoke 
the aid of s. 9 of the Specific Relief Act on 
his tenant being ousted from possession 
by others. The plaintiff's contention seems 
correct. The Judge of the Oourt below has 
also noticed that this was a very belated 
objection, No doubt he overruled it hold- 
ing that plaintiff could maintain the action. 
Without trying to justify his view in any 
way, I may only say that to entertain that 
objection would have inthe circumstances 
of the case done greatinjustice to the plaint- 
if. J, therefore, refrain from interfering 
‘ois his decision, however, erroneous it may 

e. i 

In view, however, of the apparent conflict 
of decisions, and on the assumption that the 
decision sought to- be revised is wrong in 
law, what I have to decide is whether the 
lower Court has exercised its jurisdiction 
illegally or with material irregularity. The 
authorities on the point are clear that in 
spite of a decision being erroneous on a 
point of law the High Court is not entitled 
t> interfere with it under s. 115, ©. P. O. 
Amir Hassan Khan v. Sheo Baksh Singh 
(10), Balaram Misar v. Buiragi Mali (11), 
Duri v. Mohanlal (12) and Ram Kishen Das 
v. Jai Kishen Das (13). 

Iam not impressed with the argument 
of the applicant being a trespasser ; on the 
plaintiffs case, he had no other remedy 
open to him. This is not a correct way of 
looking at the thing. ‘The question as to in 
whom the title vests, whether it is in the 
plaintiff or in the defendant is always a 
moot question and the decision given in 
such a summary suit has the effect of 
checking law-breakers and confirming pre- 
vious peaceful possession. It does not 


(8) 94 Ind. Cas. 70; 22 N. L. R. 30; A, IR, 1926 
Nag. 290, 

(9) 5 Ind. Cas 630; 33 M. 452; (1910) M, W. N. 112; 
7 M. L. T. 311; 20M. L. J. 301. 

(10) iL C. 6; 111 A. 937; 4 Sar. P. O. Jy 559; 
Rafique and Jackson's P. O. No. 83; 5 Ind. Deo, (N. s) 
760 (P. O). 

(11) 12 0, P. L. R. 52. 

(2) 4 N. L. R. 181. 

(13) 11 Ind. Cas. 814; 33 A. 647; 8 A. L. J. 791, 
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take away the remedy open to the unsuc- 
cessful litigant to establish his own title 
and recover back possession on the strength 
of his own title, 

The revision petition is, therofore, rejected 
with costs. Pleader’s fee Rs. 15. 

S. D. Revision petition rejected, 





. LAHORE HIGH COURT. . 
Seconp Civin APPEAL No. 3630F 1726. 
May 14, 1926. 

Present:— Mr. Justice Jai Lal. 
UTTAM SINGH AND OTHERS— PLAINTIFFS 
— APPELLANTS 
versus 
CHUHRA AND OTAERS—DEFENDANTS— 
RESPONDENTS. 

Suit for possession—Parties found to be joint owners 

—Relief to be granted. 

In a suit for possession of land, if the Court finds 
that parties are joint owners of the land in dispute, the 
proper course for the Court is not to dismiss the suit 
directing the plaintiff to apply to the Revenue Authori- 
ties for partition but to give the plaintiff a decree for 
joint possession to the extent of his share therein. 

Second appeal from a decree of the 
District Judge, Ludhiana, dated the 4th 
November i925, reversing that of the Sub- 
ordinate Judge, Fourth Class, Rupar, dated 
the 3lst March 1925. 

Lala Fakir Chand, and Sardar Man Singh, 
for the Appellant. 

Lala Rama Nand, for the Respondents. 

JUDGMENT.—Both the parties of this 
litigation draw their title through Taru, 
who was a proprietor in the village. On 
2nd January 1895 he sold about 20 bighas 
ofland with a share in the shamilat deh 
in favour of the defendants. The plaintiffs’ 
title is based on a sale-deed dated the Ist 
March 1909.executed by the heirs of Taru. 


They purchased .the remaining land of . 


Taru with the share in shamilat deh. It 
appears that at the time of both these 
sales, the land in suit was submerged in 
river. The local custom is that all such 
land is recorded as shamilat deh during its 
sub mersion in river, On its re-appearance 
the person in whose possession it was before 
. Bub mersion is entitled to take possession of 
it as before. 

“The land in suit-re-appeared a few years 
ago. Both the parties claimed to be exclu- 
sive owners thereof. The District Judge 
has held that neither party has proved his 
exclusive possession of the land, but that 
as both the parties were entitled to a share 
in the shamilai deh in proportion of their 
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holdings under their respective deeds and 
as at, the time of both the sale-deeds the lard 
in suit was shamilat deh, therefore, both are 
entitled toa share init inthe proporticncf 
their respective holdings. The learned Dis- 
trict Judge, however, dismissed the plaint- 
iffs’ suit and stated that both the parties were 
entitled toa pro rata share in the land in 
dispute and that the proper course for them 
is to apply to the Revenue Authorities for 
partition of the land. 

The Counsel for the appellants contends 
thatthe view of the District Judge that the 
defendants were entitled to any share in the 
shamilat deh was erroneous and was based 
on the sale-deed, which was produced by 
the defendants before the learned District 
Judge and was not proved. There is no 
force in this contention, as the sale-deed 
being more than 30 years old and having 
been produced from proper custody, no 
proof thereof was needed. Moreover, Ex. 
P-5 proves the defendants’ contention that 
the sale in their favour is with the share in 
the shamilat deh. Thereis, however, force in 
the contention of the learned Counsel for the 
appellants that on his finding the learned 
District Judge should have givena decree 
for joint possession of the land in suit. The 
suit was for possession of the land, the 
Court was unable onits finding to give the 
plaintiffs’ exclusive possessionsbut there was 
no reason, why they should not have been 
given joint possession of the property in 
suit to the extent of their pro rata share 
therein. I accept theappeal to that extent 


..and grant the plaintiffs a decree for joint 


possession of their pro rata share in the 
land in dispute, ~ 

I leave the parties to bear their own costs 
throughout. * f 

R. L. Appeal accepted, 





OUDH CHIEF COURT. 
Suconp CIVIL APPEAL No. 184 or 1995, 
December 21, 1925. 

: Present:—Mr. Justice Raza. 
MAHADEO LAL —P aintirF—APPELLANT 
° VETSUS . 
PIRTHIPAL SINGH—Derenpant— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), s, 1€0-—Second 
appeal—Redemption—Mortgage, factum of —Finding 
of fact—Suit for redemption—-Onus. 

The finding that a mortgage alleged in the plaint 
is not proved isa finding of fact and cannot be ime 
pugned in second appeal, [p, 254, col, 1) 


254° 
In a suit for redemption the plaintiff is bound to 
show thal he hada subsisting right of redemption 
on the date ofthe suit, and he cannot succeed upon the 
mere fact that the defendants are recorded as mort- 
gagees in the partition papers. [p. 254, col. 2.] 
Bisheshar Singh v. Brij Bhookhan Singh, 43 Ind. 
Cas. 300; 20 O. C. 336; 5 O. L. J. 18, distinguished. 
Salik Ram v. Ramanand, 3 O. 0.173, Didar Husain 
v. Gaya Prasad, 42 Ind, Cas. 119;4 O. L. J..494, 
Kayasth Scholarship Trust, Allahabad v. Shankar Din, 
110. C. 285 and Binda v. Sankata Prasad, 95 Ind, Cas. 
945; 8 O. L. J. 401, referred to. , 
Appeal against a decree ofthe District 
Judge, Fyzabad, dated the 8th January 
1925, upholding that of the Additional 
Sub-Judge, Sultanpur, dated the 18th 
October 1924. 
Mr. R. D. Sinla, for the Appellant. 
Messrs. K. P. Misra and Kashi Prasad, 
for.the Respondent. 


MAHADEO LAL V. 


JUDGMENT, —Thisis an appeal from . 


a. decree of the learned District Judge, 
Fyzabad, dated 8th January 1925, affirming 
a decree of the learned Additional Subordin- 
ate Judge, Sultanpur, dated the 18th October 
1924. 
This was a suit for redemption. ` The 
plaintiffs’ allegation was -that their father 
Sital mortgaged with possession ~plots 
Nos. 3146 and 3149 in village Halliapurand 
plot No. 1524 in village Jarai Kalan to 
Kuber Singh, predecessor-in-title of the 
-defendants for Rs, 25 about 40 years ago, 
The mortgage was to be redeemed on pay- 
ment of the principal money in any lehali. 
fasl. The defendants denied the mortgage 
alleged in the plaint. They alleged that 
they were in possession of the property by 
virtue of an irredeemable mortgage and 
that the suit was barred by time. The 
learned Additional Subordinate Judge dis- 
missed the suit nding that the mortgage 
alleged in the plaint was not Proved and 
that the defendants were really holding the 
property under an irredeemable mortgage, 
he learned District Judge agreed with 
that finding on appeal and dismissed the 
plaintiffs’ appeal. The plaintiff No. 1 has 
now come to this Court in second appeal, 
The finding, that the mortgage alleged 
in the plaint is not proved, is a finding of 
fact and cannot be impugned in second 
appeal. he appellant’s learned Pleader 
could not show that the finding is wrong 
or erroneous. The plaintiff attempted to 
prove the alleged mortgage by. examining 
a witness whose evidence was rejected by 
both the lower Courts. The learned Dis- 
trict Judgeokserved in his judgment that 
he had no hesitation in holding that the 


(86 I. ©. 1928) 


witness was a downright liar. “The appel- 
lant’s learned Pleader contends that as the 
Halliapur plots have been allotted to the. 
plaintiffs on partition, they are entitled to 
a decree for possession of these plots. He 
had referred to the ruling in Bisheshar 
Singh v. Brij Bhookhan Singh (1), in support 
of his argument. So far as I see ‘that 
ruling does not help the plaintiffs in this 
case. That suit was a suit for ejectmenton 
the basis of title acquired during partition 
and no person could defeat that title until 
and unless he proved a better title. The 
defendant in that suit pleaded an ir- 
redeemable mortgage and consequently the 
burden was rightly placed on him to prove 
that he had a better title than the plaintiff, 
The present suit is a suit for redemption. 
The plaintiff has set up a specific mortgage. 
and it is for him to prove the mortgage on 
which he relies and which he alleges in his 
plaint. He must show also that it is a sub- 
sisting mortgage. ‘The mere fact that the 
contesting defendants are recorded as mort- 
gagees in the partition papers cannot help 
the plaintiff in the present case.” Where a 
plaintiff in a suit on a mortgage fails to 
prove the mortgage on which he relies and 
which he alleges in his plaint, he cannot . 
succeed upon the mere fact that the defend-- 
ant admits that he is a mortgages of the 
land; see Salik Ram v. Ramanand (2). In. 
redemption suits the plaintiff is bound to 
show that he had asubsistiog right of re- 
demption on the date of the suit, and isnot ' 
relieved of the burden by showing that the - 


PIRTAIPAL SINGH. 


‘mortgage subsisted up to within 12 years 


before the date of the suit, so as to shitt- 
the burden on the defendants to prove that 
the- right of redemption had since then 
elapsed. Didar Hussain v. Gaya Prasad (3); 
see also Kayasth Scholarship Trust, Allah- 
abad v. Shankar Din(4) and Binda v. Sankata 
Prasad (5). à 

Under these circumstances I think the - 
learned District Judge was perfectly right - 
in dismissing the appeal. The appeal fails 
and must be dismissed. I dismiss the ap- 
peal with costs and order the appellant to 
pay the costs of the contesting respondents, 
he decree of the lower Appellate Court is 
confirmed in all respects. f 

k. L. ` Appeal dismissed, 


(1) 43 Ind. Cas. 300; 20 0. C. 336; 5 O. L. J. 18,7 
(2) 30. C. 173. 
(3) 42 Ind. Cas, 11974 O. L, J. 494, 

(4) 110. G. 285. 

(5) 95 Ind, Cas, 945; 8 O, L, J. 401 
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LAHORE HIGH COURT. 
Suconp Civin APPEAL No. 2661 or 1925. 
May 5, 1926 
Present :—Mr. Justice Jai Lal. 
SANSAR CHAND—Darexpant— 
APPELLANT 
Versus 
Musammat SHANTI DEVI minor 
DAUGHTER OF HIRA NAND—Puaintirr 

— RESPONDENT. 

Hindu law—lMaintenance—Increase in cost of living 
— Maintenance, increase of—Marriage expenses of 
daughter, whether liable to be inereased. 

A widow's maintenance, even where it has been 
fixed by an award or a decree, may be increased if 
thera has been a material increase in the cost of 
living, but the marriage expenses of a daughter cannot 
be increased, [p. 255, col. 2.] 


S2cond appeal from the decree. of the 
District Judge, Hoshiarpur, dated the 27th 
April, 1925, modifying that of the Subordi- 
nate Judge, Second Class, Hoshiarpur, 
dated the 12th July 1924. 

Lala Badri Das, R. B., for the Appellant. 
Dr. Nand Lal, for the Respondent. 


JUDGMENT.—This judgment will 
dispose of Civil Appeals Nos. 266land 2662 
of 1925. One Hira Nand of Bajwara, Dis- 
trict Hoshiarpur, made a gift of his entire 
property for the benefit of a high school. 
The appellant Rai Bahadur Lala Sansar 
Chand was to administer and carry out the 
trust. Hira Nand left a widow and a daug- 
ter and apparently made no provision for 
their maintenance. In 1910 Musammat Tej 
Kaur his widow brought a suit against 
Rai Bahadur Lala Sansar Chand for posses- 
sion of, the property left by her husband. 
The dispute was referred to the arbitration 
of Lala Hans Raj, who made an award 
that the widow should get a monthly 
maintenance of Rs. 10 and that Rs. 300 be 
deposited in a Bank for the marriage ex- 
penses of the daughter Musammat Shanti 
Devi. The other provisions in the award 
are not relevant for the purpose of this case, 
A suit was instituted by Musammat Tej 
Kaur for increase of her monthly mainten- 
ance of Rs 10 to Rs. 30. It appears that 
a house was also assigned to her by the 
award for the purpose of her residence, but 
it has since been sold in execution of a 
` decree passed against the estate of the 
deceased, so it is alleged by the widow. 
Another suit was brought by Musammat 
Shanti Devi for maintenance and increase of 
the amount fixed for her marriage expen- 
ses. .We are concerned in this appeal only 
with the question ofthe marriage expenses, 
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The District Judge hasincreased the amount 
for maintenance of the widow to Rs. 15 per 
month on the ground that the cost of living 
has substantially increased since 1911 when 
the monthly maintenance was fixed at Rs. 10. 
He has increased the amount fixed for 
thea marriage expenses of the daughter to 
Rs. "800. 

It was conceded before the District Judge 
that the award which was incorporated in 
the decree wasno bar to the present suit. 
Before me it was half-heartedly contended 
that the present suit did not lie in view of 
the former decree, but no authority was 
cited in support of the contention. In 
para. 474 of the principles of Hindu Law 
by D. F. Malla. the law is stated as fol- 
lows:— 


“The amount of maintenance, whether it 
is fixed by decree or by agreement, is liable 
to be increased or diminished, if there has 
been such a change of circumstances as 
would justify a change in the rate. Thus 
the rate of maintenance may. be enhanc- 
ed, if the income of the estate has 
materially increased or there has besn a 
material increase in the cost of living". 
The same view is expressed in s. 83 of 
Gour’s Hindu Code. This view is supported 
by judicial decisions. I hold, therefore, 
that the award and the decree of 1911 are 
no bar to the present suit. The finding of 
the District Judge that the cost of living 
has increased is based on evidence and is 
obviously correct. Rs. 15 a month fixed by 
him include compensation for loss of the 
right of residence in the house assigned io 


“the widow for her residence. Isee no ground 


to interfere with the decree of the District 
Judge so far as the appeal against Musam- 
mat Tej Kaur the widow is concerned. 


In the case of the suit by the daughter, 
however, different considerations arise. I 
understand she has already been married, 
Rs. 300 fixed asreasonable expenses of her 
marriage ceremony was invested in a Bank 
by the appellant. With the accumulation of 
interest it now amounts to rupees five or 
six hundred. No authority has been cited in 
support of the view of the District Judge 
that it is permissible to increase the amount 
fixed for the marriage expenses of the 
daughter under the circumstances of this 
case. I hold that there wasno legal justifica- 
tion for increasing this amount. 

I accept Appeal No. 1661 and dismiss 
the suit of Musammat Shanti Devi so far ag 


9.6 
the prayer for increase of marriage expenses 
is concerned. No arguments were address- 
ed to me as regards the decree granting her 
maintenance. The parties will bear their 
own costs throughout. 

T dismiss Appeal No, 2662 and leave the 
parties to bear theirown costs throughout, 
Rai Bahadur Lala Sansar Chand will be 
entitled to recover his expenses from the 

ifted. property. ` 
en D, akah Appeal No. 2661 accepted. 
Appeal No, 2662 dismissed. 





LAHORE HIGH COURT. 
Sxconp Crvin APPEAL No. 2490 or 1922, 
May 20, 1926. 

Present:—Mr. Justice Fforde and 

Mr. Justice Campbell, , 
MOOL CHAND—Derenpant—APPELLANT 
versus 
BHOLE AND ANOTHER—PLAINTIFES, 
Musammat NIHALI AND oTHERS— 
DEFENDANTS— RESPONDENTS. ` 
Custom—Alienation—Widow—Just antecedent debts, 
meaning of—Alienation of husband's property. ` 
Without clear proof of real necessity, a widow's 
debts cannot be treated as just antecedent debts en- 
abling her to transfer her husband's property. 
Second appeal from a decree of the 
District Judge, Gurgaon at Hissar, dated 
the 19th June 1922, modifying that of the 
Senior Subordinate Judge, Gurgaon, dated 
the 14th June 1921. 
Mr. Jaggan Nath Aggarwal, for the Appel- 


lant JDGMENT.—Musammat: Nibali, a 
widow, mortgaged certain land for 
Rs. 3,200, the area being 36 bighas, 14 biswas. 
Her deceased husband's collaterals sued 
for a declaration that the mortgage should 
not affect their reversionary rights, The 
finding of the lower Appellate Court is that 
out of the land mortgaged, 4 bighas were 
previously under mortgage for Rs, 140 and 
x6 bighas, 6 biswas for Rs, 1,700. In order 
to pay off these two mortgages it was neces- 
sary for the widow to mortgage 36 bighas, 
“ 14 biswas of land. The remainder of the 
alleged consideration either did not pass 
or was not for necessity. Hence the lower 
Appellate Court held the plaintifis to be 
entitled affer Musammat Nihali’s death 
to take possession of 6 bighas, 1 biswa of 
the mortgaged land without any payment 
and to obtain possession of the remainder 
on payment of Rs. 1,840. 

The mortgagee has preferred a second 


appeal, and it is argued that the findings 
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of the Court below are not the result of a. 
proper consideration of the evidence. 

The various items of consideration are 
detailed in the learned District Judge's 
judgment. Out of the first four items 
certain sums have been disallowed on the 
ground that they did not in fact pass as 
consideration. The learned District Judge 
has refused to believe the evidence offered 
that these sums were genuine and his find- 
ings are findings of fact with which we can- 
not interfere. ; 

Items Nos. 6 to 9 are sums alleged to 
have been due on’ bonds executed by the 
widow in favour of other persons. The 
learned District Judge held in regard to 
them that without clear proof of real nec- 
essity the widow's debts could not be 
treated as just antecedent debts enabling 
her to transfer her husband's land. The 
correctness of this proposition is not disput- 
ed, but it is urged that the learned District 
Judge has disregarded a mass of evidence 
proving that the widow was in needy 
circumstances and unable to maintain 
herself upon the unencumbered land in 
her hands, Weare unable to agree that 
the learned District Judge has not read 
the evidence and considered it and we must 
hold that his finding that there was no 
clear proof of necessity is one which cannot 
be interfered with in second appeal. 

We find some difficulty, however, in fol- 
lowing the reasoning of the learned District 
Judge as the result of which he has sub- 
tracted 6 bighas, 1 biswa from the mort- 
gaged area and has allowed the plaintiffs 
to obtain possession of this free of all charge. 


- In our opinion the proper order to pass was 


that the plaintiffs should have a decree 
declaring that the mortgage will not affect 
their reversionary rights after the death of 
Musammat Nihali and that they shall not 
be entitled to take possession of the mort- 
gaged land without paying Rs. 1,840 to tha 
defendant. . 

We accept the appeal to the extent of 
modifying the decree accordingly. In other 
respects it fails and is dismissed. . 

R. L. Decree modified. 


[96 I.O. 1998}: 


LAHORE HIGH COURT. 
CriminaL REVISIOK No. 665 oF 1925, 
March 23, 1926. 
Present:—Mr. Justice Broadway and 

Mr. Justice Fforde. 
HARI SINGH—<Acousnp—PETIvTIoNER 
versus 


. EMPEROR—RESPONDENT. 
Criminal Law (Amendment) Act (XIV of 1908), ss. 
15, 17—Unlawful association—Calling upon persons to 
: form themselves into unlawful association—Assisting 

operations of association—0Ojfence. 

. A person who calls upon others to form jathas in 
„connection with an unlawful association assists the 
operations: of that association within the meaning of 
8.17 (1) of the Criminal Law (Amendment) Act[p. 258, 


col. 1.1 

Clause (1) of s. 17 of the Oriminal Law (Amendment) 
Act makes it an offence not only to be a member of 
an unlawful association or to take part in its meetings, 
but also to help such association inany way, and it is 
immaterial whether the person who renders such help 
has been authorised to do so or whether he acts purely 
on his own initiative. [p. 259, col. 1.] 

Clause (1) of s. 17 of the Criminal Law (Amendment) 
Act is intended to deal with members and all other 
persons identifying themselves with an unlawful body 
of persons as defined by s. 15 of the Act. [ibid.] 

Clause (2) of s. 17 is directed against the ring- 
leaders of such a body, that is, the persons who actu- 
ally control or direct. the activities of the association 


or who organise or ‘help to organise any of its meet- ` 


ings. [p. 259, cols. 1-& 2.] 

Application for revision of an order of 
the Sessions Judge, Rawalpindi, dated the 
29th January 1925. 

Mr. Man Singh, for the Petitioner. 

Diwan Ram Lal, Assistant Legal Remem- 
brancer, for the Respondent. 

JUDGMENT. 

Fforde, d.—These are three criminal 


revisions submitted to a Division Bench by. 


LeRossignol, J.,on the ground that there 
have been conflicting judgments by differ- 
ent Judges of this Court in respect of the 
matters raised in these applications. 

“As each case depends upon somewhat 
different facts, it is necessary ‘to deal with 
them in separate judgments. 


Criminal Revision No. 665 of 1925:—re. 


Hari Singh. This is an application for revi- 
sion. of an order of the Sessions Judge, 
Rawalpindi, dated the 29th January, 1925, 
dismissing an appeal from a conviction of 
Hari Singh petitioner for an offence under, 
s. 17 (2) of the Criminal Law Amendment 
Act (XIV of 1908). 

The charge against this petitioner reads 
as follows :— 

“That you on or about the 22nd August, 
1924, at Gujar Khan, addressed the Sikhs 


at Singh . Sabha, Gujar Khan, and appealed - 
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them to organise themselves into jathas 
and proceed to Jaito in the name of the 
Shiromani Gurdwara Prabandhak Com- 
mitte. The Shiromani Gurdwara Pra- 
bandhak Committee and Akali Dal and 
all jathas organised by or affiliated to them 
are declared unlawful associations by the 
Local Government—vide Government Noti- 
fication No. 23772 and 23773, dated 12th 
October 1923. You were in the charge of 
the office of Singh Sabha and Akali Jatha 
when it was searched and thereby com- 
mitted an offence punishable under s. 17 
(2) of the Criminal Law Amendment Act 
and within. my cognizance.” 

To this charge the petitioner pleaded not 
guilty, and produced evidence to prove 
that he did not make the alleged speech. 
The finding of the lower Appellate Court 
is that the petitioner was the Secretary of 
the Akali Dal at Gujar Khan, and that, 
at the political meeting held in the Singh 
Sabha at Gujar Khan on 22nd August, he 
exhorted the Sikhs present at the meeting 
to organiza themselves, into jathas and 
proceed to Jaito and Bhai Pheru in the 
name of the Shiromani Gurdwara Praban- 
dhak Committee. So far as his presence 
in the meeting, and the making of the 
statement in question is concerned, there 
ean be no doubt; but Mr. Man Singh who 
appears for the petitioner urges that 
there is no evidence in support of the 


finding that the petitioner was the Secre-. 


tary of the Akali Dal at Gujar Khan, and 
that, therefore, he cannot be held to be 
guilty of an offence under s. 17 (2) of the 
Criminal Law Amendment Act as having 
managed or assisted in managing that as- 
sociation. The evidence for the prosecution 
on this point is to the effect that upon 
a search of tke office of the Singh Sabha 


“at Gujar Khan, the petitioner was found 


to be in charge of that office, and a mass 
of correspondence is produced which is 
proved to have been found on the occasion 
of that search. These documents are 
either in Gurmukhior in Urdu, and the diff- 
culty of this Court has been considerably 


‘and unnecessarily added to by reason of 


the fact that none of these documents have 
been translated into English, although I 
understand” that English is the tanguage 
of;this Court, Some of the documents 
purport to be letters from the Secretary of 
the Shiromani Akali Dal, Amritsar, to the 
Secretary, Akali Jatha, Gujar Khan. Others 
purport to be letters from the: Secretary, 
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Singh Sabha, 
Singh Sabha, 
these documents were found in the office of 
which the petitioner was in charge is 
clearly established. To avoid any doubt 
on this point he was asked to affix his 
signature upon them, which he-did. But 
it does not appear that any of these docu- 
ments were addressed to the petitioner by 
name, and the lower Courts appear to have 
assumed that because these documents were 
addressed to the Secretary of the Singh 
Sabha and of the Akali Jatha at Gujar 
Khan, the person in charge of the Singh 
Sabha office musi necessarily be that Sec- 
retary.- The petitioner himself says that he 
was merely aclerk in charge of the office, 
and emphatically denies that he was either 
the Secretary of the Singh Sabha or of the 
Akali Dal at Gujar Khan. Tt has not been 
proved who wrote the letters in question 
and there is no evidence that the addressee 
of the letters is the petitioner. | Upon 
these facts I do not see how it is possible 
to hold that the petitioner has been proved 
to be the Secretary of the Akali Dal at 
Gujar Khan. He has merely been proved 
to have been in chargeof that office on the 
. date on which the search was made, and it 
can hardly be seriously contended that a 
person who is in charge of an office is 
necessarily the person who manages or 
assists in managing the association which 
owns that fce. Had it in fact been 
proved that the petitioner was the Sec- 
retary of the Akali Dalat Gujar Khan, I 
have no doubt one would be justified in 
presuming that he was assisting in the 
management of that association. In the 
present case it isa presumption which hag 
not been derived from any legal evidenee, 

The fact thas the petitioney addressed 
the meeting of the 22nd August, appealing 
to the audience to organize themselves into 
jathas and proceed to- Jaito in the name 
of Shiromani Gurdwara Prabandhak Com- 
mittee is, however, clearly established, and 
even ifit be not proved that the petitioner 
was a member of that association, which 
by notification has been declared tobeunlaw- 
ful, nevertheless his action in calling upon 


Rawalpindi, to the Secretary 


people to form jathas in connection with - 


such an unlawful association, inthy opinion, 
clearly amounts to assisting the operations 
of that association within the meaning of 


a.17 (1), Criminal Law (Amendment) Act, . 


1908. The Government Notification No. 
23772, dated 12th October 1923, declares 


‘ 
Fe 
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that tke Shiromani Gurdwara Prabandhak 
ommittee and all jathas organized by or 
affiliated to this body are unlawful associa- 
tions. The petitioner in his speech called 
upon his audience to form jathas in aid of 
the Shiromani Gurdwara Prabandhak Com- 
mittee, and he thereby unquestionably 
assisted the operations of that association. 
Mr. Man Singh has referted to the case of 
Attar Singh v. Emperor (1) in which it was 
held that a person could not be said to have 
assisted the operations of the Shiromani 
Gurdwara Prabandhak Committee by urg- 
ing people to form jathas, in the absence 
of proof that he was acting on behalf of or 
under the authority of the Committee, and 
that such an authorization is not proved by 
the mere fact of the petitioner alleging 
that he was so acting. This question was 
not “fully discussed before the learned 
Judge who decided the case, and a decision 
on this point was not necessary for the 
determination of the matters which were 
there involved. As Mr. Man Singh has, 
however, raised this point in ail the cases 
before us I feel bound to deal with it. 

Section 17 (1) of the Criminal Law (Am- 
endment) Act reads as follows :— 


“Whoever is a member of an unlawfal’ 


association, or takes part in meetings of 
any such association, or contributes or 
receives or solicits any contribution for the 
purpose of any such association, or in any 
way assists the operations of any such asso- 
ciation, shall be punished, etc,” 

An “unlawful association” is defined by 
s. 15 as an associatian (a) which encourages 


or aids persons to commit acts of violence . 


or intimidation or of which the members 
habitually commit such acts, and (b) which 
has been declared to be unlawful by the 


Local Government under the powers hereby 


conferred. Section 17 (1) renders a person 
liable to punishment if he is proved to be 
amember of such an association, without 
any proof being required of any active 
participation in its operations. It further 
renders a person liable to punishment who. 


_ig proved to have attended a meeting of any 


such association, or who is proved to hava 
contributed or received or solicited any 
contribution for the purpose of any such 
association or, finally, who is proved to have 
assisted in any way its operations. 

Mr. Man Singh would have us hold that 
a person who has been proved to have re- 


(1) 88 Ind. Oas. 367; 6 L. 349; 2L. 0.17; AL R 
1925 Lah. 522; 26 Qr, L, J. 1135; 7 L. L. J. 521. 
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ceived a contribution for the purpose of an 
unlawful association, or to have assisted its 
operations in any way, has not committed an 
offence within the provisions of this section 
unless it be further proved that he has been 
authorised by the association itself to re- 
ceive the contribution or to render the 
assistance in question. I fail to understand 
why such a proviso should be read into the 
section. Ifit were intended to restrict the 
meaning in this way one would naturally 
expect words to that effect. We are asked 
to read the section as though it ran :— 

“Whoever is a member of unlawful 
association or acting on behalf and with 
the authority of any such association con- 
tributes...... 

Such a view is obviously unsustainable. 
Clear words‘of an Act of Parliament, con- 
veying a definite meaning in the ordinary 
sense of the words used, cannot be cut down 
oradded to so as to alter that meaning. 
In my opinion it is perfectly clear from the 
words used that cl. (1) of s. 17 makes it 
an offence not only to bea member of an 
unlawful association, or to take part in its 
meetings, but also to help in any way, and 
it is immaterial whether the person who 
renders such help has been authorised to do 
so or whether he acts purely. on his own 
initiative. It seems to me absurd tosug- 
gest that a stranger who, attracted by the 
objects of an unlawful association, sent it a 
voluntary contribution of a sum of mongy, 
would not be guilty ofthe offence of con- 
tributing unless it were first proved that 
he had authority from the association to 
send the money. Or again, that a person 
who attended a meeting of such an associa- 
tion would not be guilty of an offence un- 


less he had permission from the association — 


to attend. I cansee no reason for difieren- 
tiating between different portions of this 
section and to hold that, though a stranger 
may commit an offence by voluntarily 
_ contributing a sum of money, yet he does 
not commit an offence if he aasists if in any 
way unless such assistance has first been 
approved of. Contributing to an associa- 
tion, is after all, only one way of assisting 
it. 

Clause (1) of s. 17 is obviously intended 
to deal with members and all other per- 
sons identifying themselves with any un- 
lawful body of persons as defined bys. 15: 
and cl. (2) of s. 17 is directed against 
the ringleaders of. such a body that is, the 
persons who actually control or direct the 
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activities of the association, or who organise 
or help to organise any of its meetings. 
That this distinction is deliberate is shown 
by the different degrees of punishment 
awarded in the two cases. In this regard 
I would refer to the following observations 
of a Division Bench of this Court in its 
judgment in Emperor v. Saudagar Singh, 
Criminal Appeal No. 912 of 1924. 

The word “management ” is not defined 
in the Act nor in any other legal enact- 
ment and is, therefore, to be interpreted 
according to its dictionary meaning. 

“The persons entrusted with ther manage- 
ment of the affairs of an institution have 
the conduct or direction of that institution 
in their hands. Thus the.word “ manage- 
ment” conveys the idea of conduct and 
direction of an institution, and a person 
cannot assist in the management of an 
association who has no hand in the conduct 
or direction of its affairs, though as an em- 
ployeo of that association he may carry 
out the orders of its managing body.” 

If I may say so I entirely agree with the 
-view thus expressed which fortifies me in 
my conclusion that upon the facts of the 
present case, the petitioner cannot be held 
guilty of an offence under s. 17 (2) of the 
Act of 1908. Iam, however, satisfied that 
upon the facts proved he is clearly guilty 
of an offence under s. 17 (1), in having 
assisted the Shiromani Gurdwara Praban- 
dhak Committee by calling upon people 
to organise jathas in its name, and in my 
opinion it is entirely immaterial that in 
doing so, he has not been proved to have 
acted under the authority of the organisa- 
tion which he has assisted. I may add 
that the view which I have expressed in 
regard to the two sub-sections of s. 17 is 
supported by the decision of LeRossignol, J., 
in Dewa Singh v. Emperor, Criminal Revis- 
ion No. 1015 of 1925. 

For the reasons given I would accept the 
petition tothe extent of altering the con- 
viction under s. 17 (2) to one under s, 17 (1) 
and as the petitioner has already served 
almost the maximum sentence of imprison- 
ment which may be imposed by this latter 
section, I would direct that his bail bond 
be discharged and that he be set at liberty, 

Broadway, J.—I agree. 4 
Z. K. Petition accepted: 
Sentence reduced, 
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RANGOON HIGH COURT. 
CRIMINAL APPEAL No. 147 or 1925. 
March 17, 1925. 
Present:—Mr. Justice Carr. 

G. V..W. JONES—Accusrp—APPELLANT 
versus 


EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), ss. 354, 876, 511— 
Attempt, what amounts to—Attempt to commit rape— 
Indecent assault. 

From the moment when the intention is formed to 

‘commit an offence, every act done which facilitates the 
commission of the offence and which is done with 
that object in view, is in one sense an act done to- 
wards the commission of the offence, but the doing of 
every such act does not constitute an attempt to com- 
mit the offence. It must in every case be a question 
depending upon the circumstances whether a particu- 
lar act done with the requisite intention towards the 
commission of an offence is sufficiently proximate to 
its commission to constitute an attempt or is so re- 
mote as merely to constitute preparation for its com- 
mission. [p. 262, col. 1.] 

An act which amounts to an attempt to commit 
rape does not lose that character merely because the 
offender does not display a determination to effect 
his object at all costs. [p. 261, col. 2.] 

Accused entered a carriage occupied by a lady who 
was asleep therein and gat down on the berth on 


which she was sleeping. She woke up and the accus- ` 


ed threatened to strangle her if she screamed. He 
then began to unbutton his trousers and had unfas- 
tened the top button when the lady began to struggle 
. with him, whereupon the accused released her and 
asked her name. On discovering her identity, he ceased 
to molest her explaining that he had mistaken her for 
another lady: 

Held, that the accused was not guilty of an attempt 
to commit rape hut was guilty of an indecent assault 
under s. 354 of the Penal Code. [p. 262, col. 1.] 


Criminal appeal from an order of the 
District Magistrate, Rangoon, in. Cr. Reg. 
No.5 of 1925. . 

Mr. Villa, for the Appellant. 


JUDGMENT.—Mis A had been 
employed as a nursein a family up-country. 
She left this post and was travglling down 
to Rangoon by the mail train of the 23rd 
October from Mandalay, on her way to India 
to take up an appointmentin a hospital. 
‘Bhe was alone in the carriage. At the 
dinner station (Yamethin).she did not get 
out buthad dinner brought to her in the 
carriage. After this she undressed and 
went to sleep, with a dressing gown on. She 
woke up to find a man sitting on her berth, 
the present appellant, Jones. She jumped 
up and rushed screaming to the*door, but 
Jones caught hold of her, put his hand over 
ber mouth and threatened her with a 
revolver and made her sit down. She then 
managed to getto the window and open it 
put he caught her by the hair and pushed 


? 
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her on the seat—in a sitting position. He 
threatened to strangle her if she screamed. 

Then he began to unbutton his trousers 
and had unfastened the top button when 
she made an attempt to reach the communi- 
cation cord. Jones then caught her by the 
wrist and in the struggle her wristlet watch 
was broken. Then immediately the accused 
released her and asked her name. She 
gave it and he apologised for molesting 
her, Saying that he had mistaken her for a 
Miss X. He explained that he was in love 
with Miss X and had wanted to marry 
her but as her people would not consent, he 
had intended to have her by foul means if 
he could not have her by fair. Miss A 
thought it prudent to talk to him and he 
gave her his name as W. Henderson, of 
Toungoo, and said that he was the driver 
of the train and had given it over at Toungoo. 
He also said that he was a widower with 
three children. Healso told her that when 
alone it was imprudent to go to sleep with- 
out fastening the catches of the window 
shutters and showed her how to do this. 
Healso got her to promise that she would 
say nothing about what had happened. 
Then the train slowed down and he got 
down on theright hand side of the train, 


‘She saw no station on that side of the train - 
‘or indeed any at all. The train stopped there 


only a short time. She is unacquainted with 
the stations on the line and can give no 
idea of the place of this occurrence or of its 
time. 


On arrival in Rangoon she told the Home 
Secretary of the Y.W. O. A. what had 
happened and also told some friends in- 
cluding the witness Ranger. Next day she 
left for India and on arrival at her home, 
wrote to the Agent of the Burma Railways 
In this letter she merely asked 
the Agent to warn and threaten the man 
Henderson. It would appear that she did not 
contemplate a prosecution. The Agent, how- 
ever, inthe public interestinstituted this case 
after an enquiry which led him to believe 
that Jones was the culprit. Miss A was 
brought back from India and identified 
Jones at a parade. It is now admitted that 
Jones was the man. 


Miss A herself knows Miss X and 
admits that there is a sort of resemblance 
between herself and that lady. There is 
also some other evidence to this effect. But 
there is no evidence as to the relations, if 
any, between Jones and Miss X and we 
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have nothing beyond .what Jones himself 
` sgaid to Miss A. i 

[His Lordship here discussed the evidence 
and proceeded:— 

Tt follows, I think, that Jones entered the 
carriage with the intention of having in- 
tercourse by force, if necessary, with a 
woman whom he then believed to be 
Miss X. 

It has been argued that even if this is so 
and if the story of Miss A is entirely true, 


the offence does not amount to attempted: 


rape but only to assault punishable under 
rs 352, or at most under s, 354, Indian Penal 
ode, : ; 

I was under the impression that there had 
been Burma decisions on the distinction be- 
tween an offence under s. 354 and one 
under s. 376/511, Indian Penal Cede, but 1 
have searched the whole of the Lower and 
Upper Burma Rulings and the two Volumes 
of the I. L. R. Rangoon Series and have 
failed to find any excepta few cases inthe 
Upper Burma Rulings for 1892-96 and 1897- 
1901 which tell somewhat against the argu- 
ment put forward forthe appellant. There 
was not, however, any detailed discussion 
in those cases of the distinction between the 
two offences.. 

Counsel relies on certain English cases 
andon the case of Empress v. Shankar (1). 

.I donot think that the English cases can 
be considered. They ‘disclose a somewhat 
technical state ofthe English Law on thesub- 
ject, whereas we have to deal with the law 

` as laid down inthe Penal Code. 
pointed out in In the matter of the petition 
of R. MacCrea (2) in which Knox, J., said: 

“So far as I am concerned, I feel myself 
unable to follow the English Law, because 

‘there appears tome a wide difference be- 
tween the meaning of the word ‘attempt’ 
as understood by English lawyers in the 

phrase ‘attempt to commit a felony’, and the 
word ‘attempt’ as actually defined in the 

Indian Penal Code.” 

The decision in Shankar's case (1) was 
based on the English cases and the learned 
Judges said: “We believe thatin this country 
‘indecent assaults are often magnified into 
_ attempts at rape, and even more often into 
rape itself; and we think that a conviction 
of an attempt atrape ought not be arrived 
at unless the Court be satisfied that the 
conduct of the accused indicated a determi- 

(1) 5 B. 403: 3 Ind. Dec. (x. 5.) 266, f 

ao 15 A. 173; A, W. N. (1893) 71; 7 Ind. Dec. (x. s.) 
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nation to gratify his passions at all events, 
and in spite of all resistance.” 

If this ruleis to be followed, then the 
appellant in the case should not be con- 
victed of an attempt to commit rape. But 
in MacCrea's case (2) the learned Judge 
also said: “Again, the attempt once begun 
and a criminal act done in pursuance of it 
towards the commission of the act attempt- 
ed, does not cease to be a criminal attempt, 
in my opinion, because the person com- 
mitting the offence does or may repent 
before the attempt is completed.” This 
reasoning appears to me to be sound and if 
it igso, then therulingin Shankar's case 
(1) goes considerably toofar. It is true 
that MacCrea’s case (2) dealt with an 
offence of a class entirely different from 
that now under consideration, but that does 
not affect the question. Section 511 is 
equally applicable to all offences (with a 
few exceptions which are separately dealt 
with) and there is no reason why it should 
be applied in one way to one offence and 
in a different way to another offence. 

In my view, therefore, an act which 
amounts to an attempt to commit rape 
does not lose that character merely because 
the offender does not display a determina- 
tion to effect his object at all costs. But 
that does not conclude the question, which 
indeed is a difficult one and depends on the 
circumstances of each case, 

The relevant parts of s. 511 are as fol- 
lows:—‘ Whoever attempts to commit an 
offence......... and in such attempt does any 
act towards the commission of the offence... 

1... Itis noticeable that two conditions 
are requisite. First, there must be an 
attempt to commit the offence, and second 
some act must be done towards the com- 
mission ofthe offence. The word “attempt” 
is not itself defined and must, therefore, be 
taken in its ordinary meaning. And even 
if an act has been done towards the eom- 
mission of the offence that alone does not 
bring the case within the section. There 
are many acts of this kind which are 
merely acts of preparation. Thus if a 
burglar gathers together his tools and 
starts out from his own abode for the 
house he fntends to break into, he has done 
acts towards the commission of the offence, 
but it cannot reasonably be said that he 
has attempted to commit it. Similarly, if 
a man, intending to rape a woman, drags 
her away into the jungle, he has done an 
act towards the commission of the offence, 
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but, in my view, he has not yet attempted 
to commit it. This case is, of course, spe- 
cially provided for in s. 366. 

The best expression of my view that I 
can find is the following, taken from 
Ratanlal, 9th Edition, page 1131—‘ The 
Chief Court of the Punjab has decided 
that from the moment when an intention 
is formed to commit an offence, every act 
done which facilitates the commission of the 
offence, and which isdone with that object 


in view, is, in one sense, an act done towards: 


the commission of the offence, but the 
doing ofevery such act does not constitule 
an attempt to commit the offence. It.must 
in every case be a question depending 
upon the circumstances, whether a parti- 
cular act done (with the requisite intention) 
towards the commission of an offence is 
sufficiently proximate to its commission to 
constitute an- attempt, or is so remote as 
merely to constitute preparation for its 
commission.” 

In the present case we undoubtedly have 
acts of preparation, done towards the com- 
mission of rape, but I do not think that it 
can properly be said that any single one 
of those ‘acts, or all of them collectively, 
amount to an attempt to eommit rape. 

They do, however, undoubtedly amount 
to an assault committed with the intent to 
outrage the modesty ofa woman or which 
accused knew to be likely to have that 
result, and thus are an offence punishable 
under s. 354 of thd Penal Code. 

This discussion, though I think it unavoid- 
able, is largely academic, for the sentence 
passed on the appellant is not in excess of 
that which could be passed under s. 354; 
and within the limits allowed by law the 
assessment of sentence must depend ona 
consideration of the acts committed. In the 
present case the offence is undoubtedly a 
very serious one, and aggravated by the 
fact that the appellant is a Railway servant. 

To set against this I am asked to con- 
sider that the punishment will fall largely 
on the appellant's wife and children. This 
is so and I have all sympathy for them, 
but it is an argument that could be usedin 
a majority of cases and can, hardly be 
accepted as sufficient ground for allowing an 
offender to escape witha lenient sentence. 
Then it is pointed out that as mention- 
ed in the District Magistrate's judgment, 
the appellant has a long record of good 
service. And finally that, on the Agent's 
evidence, the conviction will involve a very 
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heavy pecuniary penalty on the appellant, 
who will lose the whole of the bonus other- 
wise payable by the Railway Company to 
his Provident Fund Account. This amounts 
to over Rs. 6,000. These, I think, are facts 
which may properly be considered and 
which justify some reduction in the sentence 
which would otherwise be appropriate. But 
allowing for all these considerations, I think 
that the offence is still one which calls for 
a substantial sentence of imprisonment. 

1 alter the conviction of G, W. Jones to 
one under s. 354 of the Penal Code and 
reduce his sentence to one of rigorous 
imprisonment for one year. 

Z, K, Sentence reduced. 


LAHORE HIGH COURT. 
CRIMINAL APPRBAL No. 268 oF 1926. 
May 26, 1926. 
Present:—Mr. Justice Broadway and 
Mr. Justice Zafar Ali. 
JANG SINGH—AcoustD—APPELLANT 
versus 
EMPEROR—RESPONDENT. ' 

Evidence Act (I of 1972), s. 114, illus. (b)—Ap- 
provers testimony uncorroborated on vital points— 
Conviction. 

It is not safe to basea conviction on the testimony 
of an approver unless it is corroborated on vital 
points. | 

Appeal from an order of the -Sessions 
once Hissar, dated the 8th February 
1926. 

Mr. Gullu Ram, for the Appellant. 

Mr. Des Raj Sawhney, Public Prosecutor, 
for the Respondent. 

JUDGMENT.—On the night of the 
3lst October 1924, Bahal Singh Jat of 
village Sukhchan in the Hissar District | 
was lying asleep ona cot in the courtyard 
in front of his house when perceiving pres- 
sure of hands on his legs and mouth he 
woke to find two men standing over him, 
He grappled with one of them and raised 
cries of thief. In the struggle that 
ensued Bahal Singh succeeded in 
overcoming his adversary and his cries 
brought to his assistance his neigh- 
bour Sahib Ditta and Bachan Singh 
or Bachna (father and son). The night 
was dark but it was observed that the 
nocturnal visitors were fourin number. One 
of them had awakened Badan Singh (P. 


s 
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W. No. 18) who was Bahal Singh’s guest 
that night and whose bed was about two 
yards from that of Bahal Singh. Sahib Ditta 
and Bachnaas they came up attacked two of 
the culprits with sticks and they in return 
fired several times and shot the former in 
the left thigh and the latter in the sto- 
mach. Hazara Singh (P. W. No. 16), his 
son Bishen Singh (P. W. No. 14), Nibal 
Singh (P. W. No. 17) and other villagers 
turned upinthe meantime and the mis- 
creants then retired and disappeared leav- 
ing to his fate their comrade who was in 
the clutches of Bahal Singh (P. W. No. 3). 

The man thus captured (whose name as 
subsequently discovered is Jang Singh) 
was then pinioned and confined in the 
house of Bahal Singh. The prosecution 
theory was that Jang Singh had a rifle 
supported on his shoulder by a’ sling 
and 14 bullets and 20 pistol cartrid- 
ges also were found on his person. A 
double barrelled breach loading gun was 
left on the spot by his companions. After 
confining Jang Singh in his house, Bahal 
Singh in company with two lambardars 
and three other fellow villagers repaired to 
village Kuranganwali where the Sub-In- 
spector happened to. be that night and 
made the First Information Report to him. 
(The two villages are only two kos apart). 
In that report the above aceount of the 
occurrence was given and it was stated 
that the culprits had left behind two 
breach loading guns. etc.: but it was not 
stated that a rifle and cartridges, etc., were 
found on the person of Jang Singh. 

On arrival at the spot the Sub-Inspector 
found Jang Singh in the house of Bahal 
Singh and took him in his custody. He 
sent Sahib Ditta and Bachna who bore 
gunshot wounds to the hospital at Sirsa 
where their dying declarations were re- 
corded on the lst November 1924. The 
Assistant Surgeon, Sirsa, extracted ballet 
from the wound of Sahib Ditta and he 
survived his injury, but. his son died the 
next day—his death being due to the bullet 
wound in his abdomen. 

About a month before this event, Bahal 
Singh had purchased a woman named Par- 
tapo for Rs. 650 from Kehar Singh Jat 
of village Banwala which is about 10 or IL 
kos from his village Sukhchen, and Mus- 
sammat Partapo was in the house of Bahal 
Singh that night. It appears to have oc- 
-curred to him or others sometime after he 
had made the First Information Report, that 
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the raiders proposed to carry off the woman 
and not to commit dacoity. Kehar Singh 
was consequently arrested and he even- 
tually turned King’s evidence. According 
to his testimony his associates in the erime 
were Kiru, Jang Singh and Raman Singh 
or Raman but the latier having been shot 
dead by the Patiala Police sometime after 
the occurrence, Jang Singh and Wiru alone 
were sent up for trial and the Sessions 
Judge of Hissar has convicted both, of the 
murder of Bachna and has sentenced the 
former to death and the latter to transpor- 
tation for life, 

Now, as regards Jang Singh there can 
be no manner of doubt that he was cap- 
tured on the spot. According to the dying 
declaration of Bachna and the testimony of 
his father Sahib Ditta, it was Bachna de- 
ceased who caught hold of Jang Singh 
and received the gunshot wound from him. 
Thus it appears that Jang Singh was not 
being held by Bahal Singh when Bachna 
came up and laid hands on him and that 
he was secured after Bachna had been shot 
and disabled. Jang Singh's story was 
that he was travelling to village Dadu but 
having lost his way, he passed on the road 
that goes by the house of Bahal Singh 
and that the villagers arrested him be- 
cause he was a stranger there, thinking 
that he was one of the dacoits who had 
already escaped. This story is highly im- 
probable and it is not credible that he 
lost his way and thus happened to pass 
by the house of Bahal Singh. We are of 
opinion that he has been rightly convict- 
ed and we dismiss his appeal and confirm 
the sentence of death that has been passed 
upon him. 

The principal witness against Kiru ap- 
pellant is*Xehar Singh the approver whose 
testimony is sufficiently corroborated so far 
that on the day preceding the fateful 
night, Kiru took him and Jang Singh and 
another man to the house of Kaku Singh 
at village Pakka which is only four kos 
from Sukhechen. In Kaku’s house all four 
took the evening meal. Kaku’s wife is * 
sister of the father of Kiru and the wit- 
nesses to this visit to the house of Kaku 
Singh awe Kaku Singh (P. W. No. 31) his 
son Sarwan (P. W. No. 30) and his nephew 
Bhagat Singh (P. W. No. 32). As these 
three men are near relations of Kiru their 
evidence on this point is quite worthy of 
eredence and it may safely be concluded 
that the said four men visited Kaku Singh's 


264 


house on the evening in question. There 
is, however, no evidence to support Kehar 
Singh’s testimony that from Kaku Singh’s, 
Kiruaccompanied him to the house of Bahal 
Singh. There being no corroborative evi- 
dence on this vital point, we consider it 
unsafe to confide implicitly in Kehar Singh's 
unsupported testimony thereon. This 
being so, we are of opinion that it has not 
been proved that Kiru was one of the ac- 
complices of Jang Singh and Kehar Singh. 
We, therefore, accept the appeal of Kiru, 
set aside his conviction and sentence and 
direct that he be released forthwith. 
R. L, Appeal accepted. 


—_——__ 


CALCUTTA HIGH COURT, 
CRIMINAL APPEALS Nos. 714 AND 7 15 or 1925. 
February 16, 1926. 
Present:—Justice Sir Charu Chunder 
Ghose, Kr., and Mr. Justice Chotzner. 
B. WALVEKAR AND OTHERS—ÅCCUSED— 
APPELLANTS 


VETSUS 
EMPEROR—Rzsponpent. 

Calcutta Police Act (IV of 1866), ss. 46, 47~—Search- 
warrant—Issue on suspicion—Non-compliance with 
preliminaries—Hvidence Act (I of 1872), s. 114, illus. 
(e), presumption «under. 

A scarch-warrant purporting to be issued. under 
s. 46 of the Calcutta Police Act must be proved to 
have been issued after strict compliance with the 
preliminaries prescribed by tho section. [p. 267, col. 1.) 

Where in a search-warrant under the Calcutta 
Police Act it is stated that the issuing officer has 
“canse to suspect’, and not “reason to believe” as 
specified in the s, 46, that the premises in question 
are used and kept as and fore common gaming 
house, the search-warrant is invalid, and no pre- 
sumption arises under s. 47, in favour @f the prosecu- 
tion. [p. 266, col. 2.) s 

Search-warrants are a species of process exceed- 
ingly arbitrary in character and inasmuch as they are 
resorted to only for very urgent and satisfactory 
reasons, the rules of law which pertain to them are 
of more than ordinary strictness. They are only to 
be granted in the cases expressly authorised by law 
and not generally in such cases until it has been 
shown before a responsible officer on oath that a 
crime has been committed and that the officer has 
reason to believe that the offender or the: property 
which is the subject or the instrament of the crime 
is concealed in some specified house'or Place, [ibid.] 


Section 114, illus, (e) of the Evidence Act cannot be 
relied upon where a search-warrant has not been 
proved to have been issued after due compliance with 
s. 46, Calcutta Police Act. [p. 287, col. 1] 

Ashanullah v. Trilochan Bagchi, 13 ©. 197; 6 Ind. 
Dee. (x. s.) 630, referred to. 
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Appeal against an order of the Chief 
Presidency Magistrate, Calcutta, dated the 
loth September 1935, ; 

Sir B. C. Mitter, Mr, S. K. Sen, Babu . 
Probodh Chandra Chatterji and S. K, Sen, 
for the Appellants. 

Mr. Panckridge, for the Crown. 

JUDGMENT. 

C. ©. Ghose, J.—There are two 
appeals, being Appeals Nos. 714.and 715 of 
1925, arising out of two prosecutions under 
certain sections of the Calcutta Police Act, 
being Bengal: Act IV of 1866. The 
accused B. Walvekar and three others 
named R. N. Habib, Makbular Rahman and 
Gujanand are the appellants in Appeal 
No, 714, while the accused R. Walvekar is 
the sole appellant in Appeal No. 715. In f 
the first case the accused have been con~ 
victéd under s. 44 of the Calcutta Police 
Act and have been sentenced to pay certain 
fines, i,e., the accused B. Walvekar has 
been sentenced to pay afine of Rs. 500 
and in default to suffer rigorous imprison- 
ment fora period of three weeks; the accused 
R. N. Habib has been sentenced to pay a 
fine of Rs. 200 and in default to suffer 
rigorous imprisonment for a period of three 
weeks; the accused Makbular Rahman and 
Gujanand have each been sentenced to pay 
a fine of Rs. 30 and in default to suffer 
rigorous imprisonment for a period of three 
weeks. In the second case the accused R. 
Walvekar has been convicted under s. 44 
of the said Act and has been sentenced to` 
pay a fine of Rs, 500 and in default to suffer 
rigorous imprisonment for a period of three 
weeks, 

The facts in the two cases are analogous 
and it will be convenient to dispose of the 
two appeals by onejudgment. The accused 
B. Walvekaris the secretary ofa club known 
as the New Sports Club, which has its head 
office at premises Nos, 4, 5 and 6, British 
Indian Street, and which has 11 branches in 
various parts of Caleutta, while of the other 
accused, R. N, Habib is the lessee of the said 
premises and Gujanand and Makbular 
Rabman are employed as clerks in the said 
club. They were charged. with being the 
Owners, occupiers and having the use of the. 
first floor of the said premises Nos, 4,5 and 
6, British Indian Street in Calcutta, known 
as the New Sports Club, knowing and wil- 
fully permitting the same to be opened, kept 
or used by others as a common gaming house 
and assisting and conducting the business 
of the said common gaming house at 19-40. 
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P.M., on the: 22nd August, 1925, at the said 
premises. The accused R. Walvekar was 
charged with being the owner, occupier 
and promoter of a common gaming house, 
namely, the Aryan Sports Club, at 15-6, 
Zakeria Street in Calcutta, and using and 
permitting the same to be used as a com- 
mon gaming house for laying wagers and 
bets on the Poona and Calcutta Races, 

The learned Chief Presidency Magistrate 
who tried these two cases found that gaming 
was going on at the two places mentioned 
above and that the said places were kept 
for the profit or gain of the’ persons using 
them and that as such they were common 
gaming houses. Both the places were 
raided under warrants signed by: the 
Deputy Commissioner of Police and various 
articles, which, according to the learned 
Magistrate; were instruments of gaming 
were found at the said places. It was held 
that instruments of gaming having been 
found atthe two places mentioned above, 
the presumption under s. 47 of the Caleutta 


Police Act arose that the said places were’ 


used as common gaming houses. The 
learned Magistrate further held that apart 
from the question of presumption under 
s. 47 of the Calcutta. Police Act, the evi- 
dence on record pointed to the conclusion 
that the two places in question were carried 
on as common gaming houses for the pur- 
pose of profit or gain. | 

It appears from the record that a war- 
rant was issued on the 2lst August 1925 
purporting to be signed by Mr. H 
Hunt, Deputy Commissioner of Police, Oal- 
„cutta, under the provisions of s. 46 of the 
Calcutta Police Act authorising Sub-In- 
spector, A. Gany, to enter into premises 
Nos. 4,5 and 6, British Indian Street, and 
to search for all instruments of unlawful 
gaming which might be therein and to 
arrest, search and bring before him or any 
other Justice of the Peace the keepers of 
the same as also the persons there haunt- 
ing, resorting and playing, to be dealt 
with according to law. This warrant was 
| executed on the 22nd August 1925. The 
premises were’ raided and searched and 
numerous articles were seized and it is 
stated that as many as 29 persons were 
arrested and searched in the said premises. 
The case was thereafter proceeded with as 
against the appellants in the first appeal 
and the trial in the Police Court lasted 
from the 7th September tothe 15th Sep- 
tember, 1925, The warrant in question was 
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not tendered as an Exhibit in the case till 
the 15th September, 1925, when the evidence 
had been concluded and when arguments 
were being addressed to the learned Chief 
Presidency Magistrate. It was at that stage 
that the warrant was tendered in evidence 
and was marked as Ex. 14 in the case. No 
witness was called to speak to it. 

On behalf of the appellants in the first 
case it has been contended before us by 
Sir Benod Mitter that the warrant which 
has been marked as Ex. 14 has not been 
duly proved in this case, as no witness had 
been called to prove the same. In the 
second place, he argued that it has not 
been proved that the Deputy Commissioner 
of Police who signed the warrant had made 
due enquiry or any enquiry at all and that 
he had information on oath justifying the 
issue of such warrant. In the third place, 
he contended that the issue of such warrant 


“was legal only when the issuing officer 


had reason to believe upon information on 
oath and after such enquiry as he might 
think it necessary to make, that the said 
premises were used and kept as and fora 
common gaming house and not merely 
when the issuing officer had or has cause to 
suspect that the said premises were so used 
and kept as stated in the said warrant. In 
the fourth place, it was argued that al- 
though Sub-Inspector, Abdul Gany, spoke 
to the execution of a search warrant, there 
is no evidence on record showing that this 
particular warrant which was tendered in 
evidence and marked as an exhibit in the 
concluding stages of the trial was executed 
as alleged by the prosecution. 

- Sir Benod Mitter argued that if the war- 
rant, Hx. 14, goes out of the record on the 
ground that the mere production thereof 
is, in the absence of other evidence, no 
evidence of the validity of the same, the 
provisions of s. 47 of the Caleutta Police 
Act could not be attracted and that, there- 
fore, the presumption that would otherwise 
have arisen to the effect that the said pre- 
mises were used as a common gaming house 
could not arise in the present cage. He 
further argued on the meritsthat the articles 
discovered at the search were notinstruments 
of gamifig and that they afforded no evi- 
dence whatsoever of any user contradict- 
ing the aims and objects of the Club as 
set out in the rules and regulations thereof 
and, secondly, that those articles could 
only be said to be instrumentsof gaming, 
provided it was first found as a fact that 
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` there was gaming or wagering going on 
in the said premises. He also argued that 
in order to show that there was gaming or 
wagering, the prosecution must prove that 
there was an agreement between two con- 
tracting parties dependent on the happen- 
ing of an uncertain event which must result 
in one of such two parties losing money; 
whereas in the present case there was no 
such contract or agreement and all that 
could be said was that the New Sports Club 
acted merely as agents of the members of 
the Club for the purpose of transmitting 
their instructions to places such as Calcutta, 
Poona or Lucknow where race meetings 
were held and where gaming took place. 
Lastly, it was argued that there was no evi- 
dence whatsoever that any profit or gain 
had accrued to the person or persons own- 
ing or keeping the said premises. 

On a full and careful consideration of 
the materials on record and of the argu- 
ments which have been addressed to us on 
both sides, 1 am of opinion that so far as 
the signature of Mr. Hunt on Ex. 14 is 
concerned, it was open to the Magistrate to 
take judicial notice of the same under s357, 
sub-(7) of the Indian Evidence Act, Mr. 
Hunt being an officer whose appointment 
as Deputy Commissioner of Police, Calcutta, 
is gazetted in the Official Gazette of the 
Local Government. But that is not enough; 
and in the circumstances disclosed on the 
record, I am clearly of opinion that the 
contents of the warrant in question have 
not been proved in evidence before the 
Magistrate. 

A warrant such as is issued under the 
provisions of s. 46 of the Calcutta Police 
Act is not a public record and there is no 
presumption of any kind attaching to it, 
therefore, the contents thereof must be 
proved in the regular way. I hold, there- 
fore, that it was and is incumbent upon 
the prosecution to prove that a warrant of 
this -description was and is in strict com- 
pliance with the provisions ofs, 46 of the 
Act and that it was issued after informa- 
tion upon oath had been brought before 
the issuing officer and after such enquiry 
as he thought it necessary to make had 
been made. Section 46 of th® Calcutta 
Police Act authorises the issue of a war- 
rant, after the preliminaries ` referred 
to above have been complied with, only 
when the issuing officer has reason to 
bélieve that any house, room or place is 
used as a common gaming house, In other 
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words, he may ithen, and then only, issue 
his warrant authorising the Police to enter 
such house, room or place and take into 
custody all persons who are found therein 
and to seize all instruments of gaming 
and all monies and articles reasonably sus- ` 
pected to have been used or intended to 
be used.for the purpose of gaming and to. 
search all parts of the house, room or place 
used asa common gaming house and to 
seize, etc. In the present warrant, it is 
stated that the issuing officer has cause 
to suspect that the premises in question are 
used and keptas and for a common gaming 
house. Now, the expression “reason to be- 
lieve” is entirely different from the expres- 
sion “cause to suspect.” Itis obvious that 
the former connotes a great deal more 
than is conveyed by the latter. The Police 
may have cause to suspect that a certain 
house or place is used as a common gaming 
house, but the officer who issues the war- 
rant has to bring his:judicial mind to bear 
upon the question and he can only issue 
the warrant contemplated under s. 46 of the 
Act, if in his opinion there is reason to'be- 
lieve that a certain house or place is used 
asacommon gaming house, The form of 
the present warrant, therefore, is in my 
opinion not authorised by the provisions of 
s. 46 of the Act and it is, therefore, not 
valid thereunder. Search warrants are a 
species of process exceedingly arbitrary in 
character ‘and inasmuch as they are resort- 
ed to only for very urgent and satisfactory 
reasons, the rules of law which pertain to 
them are of more than ordinary strictness. 
In the first place, it is common learning 
that they are only to be granted in the 
cases expressly authorised by law and 
not generally in such cases until it has 
been shown before a responsible officer on 
oath that acrime has been committed and 
that the officer has reason to believe that 
the offender or the property which is the 
subject or the instrument of the crime is 
concealed in some specified house or place. 
The law clearly intends that evidence shall 
be given of such facts as shall satisfy the 
officer issuing the warrant that. there is 
“reason to believe” as required by s. 46 of - 
the Calcutta Police Act that a house, room 
or place is used as acommon gaming house. 
In my opinion suspicion itself is no ground 
whatsoever for the issue of a warrant of 
this description. Search warrants are al- 
ways open to very serious objections and 
I repeat that very great particularity is 
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‘justly required by law in cases where they 
‘are authorised, before the privacy of a man’s 
premises is allowed to be invaded by the 
minister of the law. The learned Magis- 
trate seems to think that s. 114, illustration 
(e) of the Indian Evidence Act covers 

. this case and that we may presume that 
official and judicial acts have been regu- 
larly performed, i, e., that the acts necessary 
before issue of a. warrant of this des- 
cription were properly performed. This 
argument, as I understand it, has been 
employed for the purpose of doing away 
with the necessity for proof of compliance 
of the preliminaries referred to above, 
namely, “information on oath” and of “due 
enquiry” before issue of warrant. Having 
regard, however, to. what I have already 
held about the validity of the warrant, 
s. 114, illustration (e) of the Indian Evi- 
dence Act cannot in my opinion be relied 
upon in the case. The meaning of that 

provision is that ifan official act is proved 
to have been done, it will be presumed to 
have been regularly done. In other words, 
as has been laid down by Mr. Justice 

Mitter, where under an Act certain things 
are required to be done before any liability 
attaches to any person in respect of any 
right or obligation, it is for the person who 
alleges that that liability has been incurred 
to prove that the things prescribed in the 

Act have been actually done. [See Ashan- 

ullah v. Trilochan Bagchi (1).] There are 

"various other authorities to this effect and 

in my opinion unless the law expressly says 
that no proof shall be required, evidence 
ought to be required in every case of this 

- description that the essential preliminaries 
precedent to the issue of such a warrant 
have been complied with. In the view 

which I have taken, it is unnecessary for me 

to deal with Sir B. O. Mitter’s fourth con- 

tention noticed above. Í 


It follows from what has been stated 
above that the warrant, such as was issued 
in this case; is one which is not authorised 
bys. 46 of the Act and that being so, the 
presumption that would otherwise have 
arisen under s. 47 of the Act cannot arise 
in this case and that, therefore, the prosecu- 
tion must fall back upon s. 44 of the Act 
for the purpose of proving that the pre- 
mises in question were kept and used as a 
common gaming house. On behalf of the 
prosecution it is urged that on the materials 


(1) 13 C. 197; 6 Ind, Dee, (x. s.) 630. 
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on record it is abundantly clear that gaming 
within the meaning of the Calcutta Police 
Act was going on at the premises in ques- 
tion, that instruments of gaming were found 
in the premises and that the premises were 
a common gaming house kept or used for 
profit or gain within the meaning of the 
said Act. Further, it has been argued that 
having regard tothe rules and regulations 
of the Club, thereean be no doubt whatso- 
ever that wagering or betting upon horse 
races was carried on at the said premises. 
In order to understand the precise signifi- 
cance of the last argument, itis necessary 
to set out some of the rules and regulations 
of the Club. The following are the material 
rules:— 

(1) Aims and objects:—The Club is started 
in the year 1922 with aview to conduct by 
establishing and maintaining a Club for 
pure sportsmen, for the accommodation 
“only” of members thereof. 

(2) For the express purpose of saving 
time and useless and unnecessary cost to 
the members, to receive and arrange to 
carry to the enclosure specified amounts 
paid to the Secretary by the members to 
back on such horses as may be stated and 
named by them in their forms of applica- 
tion (or request) and to back on such horses 
in race enclosure and to inform to the mem- 
bers the results and pay their dues. 


(3) That no game of chance for any bet 
or for money or any kind of gambling will 
be allowed to be played at the head-quar- 
ters or at the branches of the Olub by any 
member or anybody; that no illegal wager- 
ing will in any case be allowed in the pre- 
mises of the Club; any member carrying on 
such prohibitive and illegal practice will 
be insténtly struck off the rolls, No com- 
plaints will then be attended to. 

(4) That breach of above rules will meet 
with instant dismembership. 

_ (5) That a member is entitled to go to 
any of these branches as may suit his con- 
venience and no additional fee will be 


. charged to him for the same. 


(6) Members will have to submit in their 
own handwriting the authorisation letter, 
(i. e., the “original form” with the names of 
the different plates or races and the 
numbers and names of the horses in 
them). The said “authorisation letter” 
will be original. copy which will remain 
with the Secretary of the Club (as an im- 
portant document) for reference, and guid- 
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ance, should any disputes and differences 
arise. 
(7) Memebers will be charged a com- 


` mission of Re. 1 per cent. on the net pro- 


fit accruing from their bet-money and 
rupees two per cent. for races other than 
Calcutta. i 

(8) The forms shall be clearly and legibly 
written in “ink” by members. The members 
are responsible for scratched forms. The 
members are warned that their original 
(application) form of betting will be ac- 
cepted at their own risks and the clerk 


accepting them is not at allexpected to go 


through all their forms. 

(9) In doublings and treblings, ete., the 
amount put- in the win and place columns 
will be backed on the horses running first 
and then on the next and so on, win and 
place respectively. 

(10) In doublings and treblings, more than 
one horse in each race will not be allowed. 
If the names of the horses entered in more 
than one race or plate are not mentioned, 
andifany two amongst them happen to 
run together, the bet will be considered in- 
valid and the original betting amount on it 
will be returned. 

(11) Only doublings and treblings will 
be accepted. If at all quadruplings and 
so on are accepted, and if they bring out 
huge amounts, their payments will be strict- 
ly subject to proper liniitations decided only 
py the Secretary. In all such cases, members 
will have to abide by the decision of the 
Secretary, whose decision will be final and, 


_ therefore, binding on the members, 


Iam satisfied on a close inspection of 
the numerous articles which were seized 
by the Police at the premises in question 
and made exhibitsin this case gnd on a 
minute examination of the said rules and 
regulations of the New Sports Club that 
there is abundant evidence on record show- 
ing that the premisesin question were kept, 
used and conducted asa common gaming 
house. On the materials before me there 
can be no pretence whatsoever for the sug- 
gestion that the authorities of the Club 
acted as the agents of the members thereof 
and what they did, came within the excep- 
tion to the definition of gaming’ in the 
Caleutta Police Act. Enough has been shown 
on the record to show that betting or 
wagering was going on in the premises 
between the appellants who opened, kept 
and ‘conducted the premises and the mem- 
pers of the Club, There is also abundant 
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evidence to show that large sums of money 
must have beenor were paid by the mem- 
bers of the Club to the appellants and 
that the appellants kept and conducted 
the premises in question for purposes of 
profit or gain, Iam not unmindful of the 
cases to which Sir Benod Mitter drew atten- 
tion for the purpose of inducing us to 
infer that the appellants were merely acting 
as agents on behalf of their principals ; the 
evidence, however, is of such a character 
that this contention must be negatived. 
Indeed the evidence is of a compelling 
character and it shows that the betting, such 
as ib was, was with the people who ran the 
Club. 

In this view of the matter and after 
giving full weight to Ex. 12 on which 
much stress was laid by Sir Benod Mitter, 
I am constrained to hold that the appel- 
lants in the first case have been properly 
convicted under s. 44 of the Calcutta 
Police Act. I see no reason whatsoever 
to interfere with the sentences inflicted on . 
them. 

As regards the appellant in the second 
appeal, the facts are identical, but in this 
case the warrant has been proved in this 
sense, namely, that the signature of the 
issuing officer has been duly proved. The 
warrant in other respects is open to the 
same objections on account of lack of proof 
of the compliance of the preliminaries 
necessary to the issue of the warrant and 
on account of its invalidity as having been 
issued on the existence of “cause for sus- 
picion.” I see no reason, however, on 
the merits to interfere with the convic- 
tion of and the sentence passed on the appel- 
lant. 

The result, therefore, 
appeals are dismissed. 


Chotzner, J.—I have had the advant- .: 
age of reading. the judgment of my lear- 
ned brother and fully agree withthe deci- 
sion at which he has arrived, but as the 
questions involved in these appeals are 
apparently of first impression and of con- 
siderable public importance, I think that 
I may perhaps add afew words to what 
he has said. 


is that both the 


The appellants in Appeal No. 714 were 
charged with conducting the “New Sports 
Club” at premises Nos. 4, 5 and 6, 
British Indian Street as a common gam- 
ing house, while the appellant in Appeal 
No. 715 was similarly charged in respect of 
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the “Aryan Sports Club” at 15/6," Zakaria 
Street. ` Í 

Searches were held on both premises, the 
_one in execution of a regular warrant, the 
other in execution of a warrant which 
has not been regularly proved. My learned 
brother has dealt very fully with the effect 
of that, and I would'merely point out that 
the printed form of the warrant which 
says “thereis cause to suspect? is not in 
conformity with s. 46 of the Calcutta Police 
Act which requires the Commissioner of 
. Police to have “reason to believe” that a 
place is used asa common gaming house 
before issuing his warrant, 

As a result of the searches, a large 
quantity of articles were found which have 
been held by the learned Magistrate to be 
“instruments of gaming” within the mean- 
ing of s. 2 of Calcutta Police Act as amend- 
ed by Bengal Act IV of 1913. I have 
examined some ofthese for myself; they 
include for instance a black board on which 
the results of particular races with the 
odds are to be inscribed, betting slips on 
which the names of horses to be backed 
with the amounts to be invested are shown, 
telegrams from distant race-courses show- 
ing the results of races with the odds 
paid by the totalisator, and a large quantity 
of blank betting and other forms, showing 
that the volume of business was consider- 
able. Now itis plain that the presence 
of these particular articles can be explained 
on no other supposition than that they were 
used and intended to be used for the pur- 
pose of facilitating betting on horse races. 
A “common gaming house” is defined in 
s. 2 of the Statute as being “any house...... 
in which any instruments of gaming are 
kept or used for the profit or gain of the 
person owning, occupying, using or keeping 
such house ;” and “gaming” in the same 
section “includes wagering or betting” [ex- 
cept wagering or betting upon a horse 
race, when such wagering or betting takes 
place, 

(a) on the day on which such race is run, 
and 

(b) in an enclosure which the stewards 
controlling such race have, with the sanction 
of the Local Government, set apart for the 
purpose. | : 

It is not disputed that the appellants 
were occupying the premises raided and 
that the betting transactions did not come 
within the exceptions named. The only 
question, therefore, that remains is whe- 

kd 


WALYEKAR 9. EMPEROR. 


269 


ther the appellanis were using the pre- 
mises for profit or gain. It has been con- 
tended that both the premises were “Clubs” 
and that the appellants were merely agents 
working on the narrow basis of a 1 per 
cent. commission on winning bets at the 
local races and 2 per cent. on foreign races 
supplemented by the rupee entrance fee 
paid by new members. There isno evi- 
dence to show that these places were “Clubs” 
in the ordinary acceptation of the term. 
The book ofrules (Ex. B) has no list of 
members, no officials except the Secretary 
(the appellant B. Walvekar) and no state- 
ment of what qualifications are required to 
make a person eligible for membership. 
This applies equally to the book of rules ’ 
of the Aryan Sports Club. On the other 
hand, the prosecution evidenceis clear that 
any one could go intothe house at any 
time and have a bet without being a mem- 
ber atall. Obviously, therefore, these places 
are not genuine Clubs andthe term “Club” 
has merely been adopted asa disguise for 
an illegal gaming house. 


The suggestion made on behalf of the 
appellants that they are merely agents and 
not unlicensed bookmakers is disproved by 
their own rules. I would refer to r. 18 on 
page 24 of Ex. B. This reads as follows:— 
“Only doublings and treblings will be 
accepted. If, at all quadruplings and so 
on are accepted and if they bring out 
huge amounts, then payments will be strictly 
subject to proper limitations decided only 
by the Secretary. In all such cases mem- 
bers will have to abide by the decision 
of the Secretary whose decision will be 
eee ai therefore, binding on the mem- 

ers. 


Now if the appellants were merely agents 
employed for the purpose of transmitting 
bets to be placed on the totalisator, it 
would be to their interest to encourage 
and not to discourage quadrupling, because 
their commission would be proportionately 
higher in the event of a quadruple bet 
succeeding. But the fact that quadrupling 
is asa general rule prohibited and if ac- 
cepted at all is made subject to the dis- 
eretion of the Secretary to pay (which, if the 
result involved “huge amounts,” he might 
evidently refuse to do) places it beyond 
doubt that it was the appellants who were 
themselves taking the bets for their own 
profit and gain. 

That being so, they have been justly 
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convicted and their appeals must be dis- 
missed. . 


8. 8. Appeals dismissed. 


BOMBAY HIGH COURT. 
ORIMINAL APPLICATION FOR Reviston No. 37 
oF 1926. 
March 24, 1926. 
Present :—-Sir Norman Macleod, KT., 
Chief Justice and Mr. Justice Crump. 
SHIDLINGAPPA GURULINGAPPA-- 
‘ APPELLANT 
versus 
EMPEROR—OPPOSITE Party. 

Criminal Procedure Code (Act V of 1898), ss. 85 (8), 
408, 418—Aggregation of sentences of fine—Aggregate 
fine exceeding Rs. 50—Appeal. ` 
_ Section 35 (3), Or. P. O., providing that the aggre- 
gate of consecutive sentences passed under the section 
in case of conviction for several offences at one trial 


should for the purposes of appeal be deemed to be 
a single sentence, refers only to sentences of imprison- 


ment. 
In case a Magistrate of the First Class passes two 


sentences of fine amounting in the aggregate to more 
than Rs. 50, an appealis competent to the Court of 


Session under s. 408, Or. P. ©. 

Criminal revision against an order passed 
by the Sessions Judge, Bijapur. 

Mr. R. A. Jahagirdar, for the Appellant. 

Mr. 8S. S. Patkar, Government Pleader, for 
the Crown. ; 

JUDGMENT.—In thiscase the appli- 
cant was convicted of offences under ss. 354 
and 323, Indian Penal Oode, and sentenced 
to fines of Rs. 50 and Rs. 30, respectively, by 
the First Class Magistrate, Bagevadi. He 
appealed to theSessions Judge. The Ses- 
sions Judge held that no appeal lay on the 
ground thats. 35, sub-s. 3 of the Or. P. O. 
providing that the aggregate of consecutive 
sentences passed under the section in case 
of conviction for several offences at one 
trial should for the purpose of appeal be 
deemed to be a single sentence, could refer 
only to sentences of imprisonment. So far 
“we think he was right. But the right of 
appeal against a conviction by a Magistrate 
of the First Class is given by s: 408. That 
right is restricted by the provision gf s, 413 
which directs that “notwithstanding any- 
thing hereinbefore contained, there shall be 
no appeal by a convicted person in cases in 
which a Court of Session passes a sentence 
of imprisonment not exceeding one month 
only, or in which a Court of Session or 
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District Magistrate or other Magistrate of 
the First Class passes a sentence of fine not 
exceeding fifty rupees only.” 
In this case the Magistrate has passed two 
sentences of fine amounting in the aggre- 
gate to Rs. 80. Therefore, in effect a sen- 


| tence of fine exceeding fifty rnpees has been 


passed and an appeal lits. We return the 
case to the Sessions Judge to hear the appeal 
aceording to law. 


R.L, “Order accordingly. 


CALCUTTA HIGH COURT. 
GOVERNMENT APPEAL No. 1 or 1926 
WITH 
- ÅPPLICATION No. 129 or 1926. 

May 5, 1926. 

Present:—Mr. Justice Suhrawardy and 
Mr. Justice Duval. 

Tue SUPERINTENDENT ann REMEM- 
BRANCER or LEGAL AFFAIRS, 
BENGAL—APPELLANT 
Versus 
G. C. WILSON—<Accusmp—RssronDENT, 

Criminal Procedure Code ‘Act V of 1898), ss. 297, 
803, 867—Penal Code (Act XLV of 1860), ss. 804, 884, .. 
852—Trial by Jury—Charges under ss. 804, 859— 
Verdict of guilty under s. 834, legality of—Charge to 
Jury -Duty of Judge—Heads'of charge, contents of. 

Where an accused person was charged at a trial with 
offences under ss, 304 and 352 of the Penal Oode and 
the Jury brought in a verdict of ‘not guilty’ under 
s. 304 but guilty under s. 334: > 

Held, (1) that the Jury having returned a verdict 
of not guilty under s, 304 and having said nothing 
about any minor offence, they could not bring in a 
verdict of guilty under s. 334, inasmuch as an offence . 
under s. 334 was not a minor offence to one under 
s. 852; [p. 271, col. 2.] i f 

(2) that if it were supposed that the verdict of guilty 
under s. 334 was brought in under the first charge, 
then there was no verdict in respect of the second 
charge, viz., the one under s. 352; [ibid. | 

(3) that the verdict of the Jury was confused and 
unintelligible and it was the duty of the Judge to 
obtain from them a proper and correct verdict. [ibid.] 


In the case of a trial by Jury, the Judge is not to 
write a judgment but to record the heads of his charge 
tothe Jury. It is necessary, however, that the charge 
recorded should be such as to convey sufficient infor- 
mation to the High Court in case of appeal as to the 
explanation of the law by the Judge and about im- 
portant questions of fact. [p 272, col. 1] 

In the case of a trial by Jury itis the duty of the 
Judge to explain to the Jury the law applicable to 
the case and it is the duty of the Jury to accept the 
law as laid down by the Judge without any extraneous 
aid. If the Jury are unable to understand the law 
fully and clearly, it is the duty of the Judge to ex- 
plain it tothem afresh, but in doing so, he cannot 
place before them the Code or any legal treatise for 
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the purpose of finding out the law; if he does so, he 
fails in his duty. [ibid.] 

Political considerations should not influence the 
judicial mind of the Judge which should he free from 
all taint of bias on political, racial, social or personal 
grounds. [p. 272, col. 2.] 

Appeal against an order of the Sessions 
Judge, Sylhet, dated the 4th December, 
1925. 


Mr. Khundkar, Deputy Legal Remembra- 
neer, and Babu Satyendra Kishore Ghose, for 
the Appellant. 

Mr. James and Babu Pannalal Chatter- 


. jee, for the Accused. 


JUDGMENT. 


Suhrawardy, J.—This isan appeal by - 


the Crown against the order of acquittal 
of the respondent in respect of a charge 
under s. 304, Indian Penal Code. The pro- 
secution story is that the respondent, who 
is the manager of a tea estate known as 
Madhabpur Tea Estate in the District of 
Sylhet in Assam, went out on a round of 
inspection of the garden in the forenoon of 
the 30th June 1925. He was not satisfied 
with the work of the deceased cooly Dasa- 
rath Gowala. He called the cooly to his 
presence and ordered him to proceed with 
the work of hoeing, but being dissatisfied 
with the manner of his work, seized the 
deceased by the neck and struck him with 
his clenched fist and the deceased fell down, 
whereupon the accused kicked him. The 
deceased expired shortly after the assault. 
On these allegations the accused was placed 
before the Committing Magistrate charged 
with an offence unders. 304, Indian Penal 
Code, and was subsequently committed to 
the Court of Sessions on that charge. . In 
the Court of Sessions the charge framed by 
the Committing Magistrate under s. 304, 
Indian Penal Code, was maintained andthe 
trial proceeded until after the case for the 
prosecution was closed and the Public Pro- 
secutor had finished his address. During 
the course of the address by the respond- 
ent’s Pleader a further charge under s. 352, 
Indian Penal Code, was added in these 


- words— That you slapped Dasarath cooly 


and thereby used criminal force to him.” 
The Jury consisting of three Huropeans and 
two Indians brought in a majority verdict 
of guilty against the accused unders. 334, 
Indian Penal Code, only. The following 
questions were put by the Judge and the 
answers given by the Jury :— 

Q.—Are you unanimous ? 

A,—No. 
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Q.—In what proportion are you divided ? 
A.—3 to 2 on one charge, unanimous on 
the other. 


Q.—What is your verdict ? 
A.—WNot guilty under s. 304, Indian Penal 
Code, unanimous verdict. 


Q.—And for the rest? ' 

A.—We find the accused guilty under s. 
334, Indian Penal Code, by a majority of 3 
to 2, namely, that the accused voluntarily 
caused hurton grave and sudden provoca- 
tion. 


On the face of it the verdict of the Jury 
is ambiguous. They acquitted the accused 
unanimously of the charge under s. 304, 
Indian Penal Code, and said nothing about 
any finding ofa charge minor to it. The 
only other charge that remained against the 
accused was one under s. 352, Indian Penal 
Code, and. under that charge he could not 
be convicted under s. 334, Indian Penal 
Code, which is nota minor offence to the 
offence under s, 852, Indian Penal Code, 
The verdict, as it stands, means that the 
Jury found that the accused was not guilty 
of an offence under s, 304, Indian Penal 
Code, as he did not cause such injuries to 
the deceased as would likely cause death 
nor did the accused know that they were 
likely to cause death ; but they believed 
that he caused hurt to the deceased (it is 
notclear whether by the slap or the kick) 
and, therefore, he committed an act which 
would be an offence under s. 323, Indian 
Penal Code, but thehurt having been caused 
under grave and sudden provocation he wag 
guilty of an offence under s. 334, Indian 
Penal Code. Though they had found him 
not guilty unders. 304, Indian Penal Code, 
they couldehave convicted him under ss. 
325, 323 or 334, Indian Penal Code, as a 
minor offence to one under s. 304, Indian 
Penal Code, but they were asked by the 
Judge to give their verdict in respect of 
the second charge, namely, the charge under 
s. 352, Indian Penal Code. Even if it be 
conceded that the verdict of guilty under s, 
334, Indian Penal Code, was brought in 
under the first charge, then there is no 
verdict ip respect of the second charge, 
namely, the one under s. 352, Indian Penal’ 
Code. The verdict of the Jury being thus 
confused and unintelligible, it was the 
duty of the learned Judge to obtain 
‘from them a proper and correct verdict 
before accepting the verdict given. Ki hirode 
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Kumar Mukerji v, Emperor: (1). On this 
ground alone it cannot be said that there 
was a proper trial. : | 

There is also another irregularity com- 
mitted in the trial, which has been the cause 
of the unsatisfactory verdict of the Jury. In 
his written heads of charges to the Jury the 
learned Judge observes that “when the Jury 
were retiring they were supplied with a 
copy of the Indian Penal Code.” This prac- 
tice has always been disapproved. Jaspath 
Singh v. Queen-Eimpress (2) and Empress v. 
Bharmia (3). Under the law of procedure 
it is the duty of the Judge-to explain to the 
Jury the law applicable to the case and it 
is the duty of the Jury to accept the law as 
laid down by the Judge without any ex- 
traneous aid. Ifthe Jury is unable to under- 
stand the law fully and clearly, it is the 
duty of the Judge to explain it to them 
afresh, but in doing so he cannot place 
before them the Code or any legal treatise 
for the purpose of finding out the law; if 
he does so, he fails in his duty. Under the 
second-charge under which the Jury brought 
in the verdict of guilty against the accused, 
he could not have been convicted under s. 
334, IndianPenal Code; but if the Jury 
believed that the offence was committed 
under grave and sudden provocation the 
proper section applicable was s. 358, Indian 
Penal Gode. _ 

I am further of opinion that the summing 
up of the learned Judge as placed before us 
has not been satisfactory. The lea 
merely indicates the points which he must 
have developed in his oral address to the 
Jury but they were not given with suffi- 
cient fullness to enable us to ascertain that 
his summing up was proper and free from 
any misdirection. It is true that under 
s. 367, Or. P. O., the Judge is nôt to write 
a judgment, but to record the heads of the 
charge tothe Jury, but as an appeal lies 
to this Court in Jury trials, it is necessary 
that the charge recorded should be such as 
to convey sufficient information to this 
Court as to the explanation of the law by 
the Judge and about important questions 
of fact. The necessity for this has been 
consistently insisted upon by this Court; 
Panchu Das v. Emperor (4) ang Abdul 


85 Ind. Gas. 372; 29 O. W. N. 54; 40 O. L. J. 555; 
a9 R. 1925 Cal. 260; 26 Or. L. J. 532. 
(2) 14 C. 164; 11 Ind. Jur. 254; 7 Ind. Dee. (N. 8.) 


09. 
. L. R. 258; 1 Cr. L. J. 265. 
2 34 0. 698; Ji O. W. N. 666; 5 Or. L. J. 427, 
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Gafur Khan v. Emperor (5). Certain ex- 
pressions too in the charge appear to me 
to verge on politics—expressions much to 
be regretted. f 

It will be an evil day forthe adminis- 
tration of justice if political considerations 
are to influence the judicial mind of the 
Judge which should ‘be free from all taint 
of bias on political, racial, social or personal 
grounds. 

There are other irregularities in the 
Judge’s charge which need not be dilated 
upon, asthé points which I have mention- 
ed are sufficient to induce me to set aside 
the trial in the Sessions Court. Then as 
to what order we should pass, I may men- 
tion. that the. present appeal is under s. 417 
and not unders. 449, Cr, P. ©. Though 
in the petition the Crown asked for either 
a conviction under s.:325 or a. re-trial, the 
learned Deputy Legal Remembrancer main- 
ly argued forare-trial and this course, I 
think, will be the more satisfactory. I 
would, therefore, order that the order of 
the Sessions Judge appealed against ac- 
quitting the accused of an offence under 
s. 304, Indian Penal Code, and the con- 
viction of the accused under s. 334, Indian 
Penal Code, beset aside and that he be 
re-tried with a fresh Jury in accordance 
with law, At the re-trial it will be open 
to the Sessions Judge to frame fresh 
charges under proper heads, if necessary. 
I do not express any opinion on the merits 
ofthe case and on the points of fact urged 
before us. If he so desires, the fine if paid 
by -the respondent, should be refunded to 
him, The accused will remain on the 
same bail until further orders by the Ses- 
sions Judge. 

A petition in revision has also been filed 
on behalf of the Crown praying for an en- 
hancement of the sentence passed 'on the 
accused if his conviction under s. 334, 
Indian Penal Code, is maintained. As 
we have set aside his conviction under 
that section and ordered a new trial no 
order is necessary on the application, 

Duval, J.—] agree. 
Re-trial ordered. 


Z, K. 
(51 71 Ind. Cas. 56; 26 O. W. N. 996; 35 C. L.J. 
437; A. I. R. 1922 Cal. 192; 24 Or. L. J. 8. 
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_ MADRAS HIGH COURT. 
Crvit Revisron Petition No. 945 or 1923. 
March 8, 1926. 

Present:—Mr Justice Wallace, 
SRINGARAM VENKATARAMANAJA- 
OHARLU alias VENKATARAMANA- 
CHARLU (DIED) AND ANOTHER—DEGSASED, 
PLAINTIFF AND HIS Lacan. REPRESENTATIVE — 
PETITIONERS 
VETSUS 
PATINA VASUDEVACHARYULU 
AND OTHERS— DEFENDANTS Nos. 1 To 4 
— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), Sch. IT, 
para, I1—Reference through Court—lix parte defend- 
ant not made party—Award, legality of-—Objection 
raised at late stage—Reviston—High Court, inter- 
ference by. KT 

On a reference to arbitration by Court under 
para. 1 of Sch. II to the O. P. O., the omission to 
join an ex parte defendant, who has an interest 
in it, as a party to the reference is fatal to the juris- 
diction of the arbitrators to make an award and an 
objection to the validity of award on this ground 
can be taken by any party to the proceedings at any 
stage. 

Polita Pavama Panda v. Narasinga Panda, 51 Ind. 
Cas. 155; 42 M. 632;.36 M. L. J. 538, Subba Rao v. 
- Appadurai Iyer, 86 Ind. Oas. 839; 48M. L. J. 142; 
(1925) M. W. N. 97; 21 L. W. 498; A. I. R. 1925 Mad. 
621 and Parasurama Mudaliar v. Muthuswami Pillai, 
19 Ind. Oas. 313; 22 L. W. 395; (1925) M. W. N. 744; 
A. I. R. 1925 Mad. 1209; 50 M. L. J. 100, relied on. 

A Oourt ought not to refuse to set aside in revision 
an award which is wholly void. 

Pasumarti Bhagqvanulu v. Bollan Seetharama- 
swami, 73 Ind. Cas. 202; 44 M. L. J. 359; 17 L. W. 424; 
(1923) M. W. N. 296; 32 M. L. T. 298; A, I. R. 1923 
Mad, 502, referred to. 


Petition, under s. 115, ©. P. ©. and s. 


107 of the Government of India Act, pray-, 


ing the High Court to revise-a decree of 
the Court of the District Munsif, Parvati- 
pur, in O. S. No. 86 of 1922, dated the 28th 
March 1923, 

Mr. V. Govinda Rajachari, for the Peti- 
tioners. i 4 

Mr. S. Subrahmanya Sastri, for the Re- 
spondents. 


JUDGMENT.—The contention, raised 
here at a late stage, that first defendant, 
who was a “party interested” was not joined 
as a party to the reference, and, therefore, 
the reference was without jurisdiction must, 
I am afraid, prevail. The lower Court has 
overlooked that point, but it was never 
- raised before it. It was also not raised in 
the original grounds of the Oivil Revision 
Petition but by way of additional ground, 
The first defendant was ex parte in the 
suit, but he was undoubtedly a party inter- 
ested at the time of the reference, since 
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the plaintiff's claim was either for specific 
performance of the contract by first defend- 
ant, or for damages against him, It is 
strenuously urged that plaintiff by his in- 
action in not taking the point earlier must 
be deemed to have waived his claim against 
first defendant, t.e., in effect to have ex- 
onerated him from the suit, But there is 
nothing on record to substantiate this con- 
tention and the frame of the award which 
opens with a finding against first defend- 
ant’s contention that the sale agreement 
was nominal shows that the arbitrators had 
no idea that tirst defendant was exonerat- 
ed. 

The rulings cited before me, Polita Pevama 
Panda v. Narasinga Panda (1), Subba Rao 
v, Appadurai Iyer (2) and Parasurama 
Mudaliar v. Muthuswami Pillai (3) are 
authorities for the plaintiffs contention and 
for the position that the objection can be 
taken by any party tothe award and that 
the omission to make an ex parte defendant 
a party tothe award is fatal to the juris- 
diction of the arbitrators to make an award. 
The case of Pasumarti Bhagavanulu v. Bol- 
lan Seetharamaswami (4) is not acase of “ex 
parte” party but of an exonerated party. 
It will not do any good to either party for 
the Court to refuse to set aside in revision 
an award which is wholly void. But in 
view of the last stage in which the objec- 
tion is put forward, I do so with reluctance 
and consider that plaintiff should have no 
costs. IJ set aside the award as made with- 
out jurisdiction. Each party will pay his 
own costs here and below. The suit will 
have to be re-tried. 

V. N. V. 

Z. K. Order set aside. 

(1) 51 Ind. Cas, 155; 42 M. 632; 36 M. L. J. 538. 

(2) 86 Ind. Cas. 839; 48 M. L. J. 142; (1925) M. W. 
N. 97; 21 L. W. 498; A. L R. 1925 Mad. 621. 

(3) 91 Ind. Cas. 313; 22 L. W. 395; (1925) M. W.N 
744; A. I. R. 1925 Mad. 1209; 50 M. L. J. 100. 

(4) 73 Ind. Cas. 202; 44 M. L. J. 359; 17 L. W. 424; 
(1923) M. W. N. 296; 32 M. L. T. 298; A. I, R. 1923 
Mad. 502. 


PATNA HIGH COURT. 
Oryin Reviston No. 498 or 1925. 
March 15, 1926, 
Present :—Mr. Justice Adami. 
RAMGOBIND SINGH— PETITIONER 
versus 
SITAL SINGH— Opposite Parry. 
Civil Procedure Code (Act V of 1908), O. XXXII, 
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r. 8—Minor defendant—Guardian, appointment of— 
Duty of Court. WAN 
When there is any doubt as to the minority of a 


detendant, the question ought to be made an issue in 


the case and the Court ought to decide whether it is 
acase in which a guardian ought to be appointed. 
It is not sufficient for the Court by just looking at 
the defendant to come to a conclusion that he is not 
a minor. [p. 274, col. 2.] 


Appeal from an order of the Subordinate 
Judge, First Court, (Small Cause Court), 
Arrah, dated the 27th October 1925. 

Messrs B. P. Varma and Parsuram Pra- 
sad Yarma, for the Petitioner. 

Mr. Sambhu Saran, for the Opposite 
Party. 


JUDGMENT.--The opposite party 
sued thé petitioner on a hand note dated the 
30th April, 1923, The suit was instituted on 
the 15th June, 1925. On the 20th July, 
1925, the petitioner produced a medical 
certificate, before the Court of Small Causes 
signed by the Civil Surgeon, certifying 
that the petitioner on that date was 
between the ages of 17 and 19. The certi- 
ficate was not produced by the petitioner 
himself buton his behalf, and the Court 
directed that the petitioner should himself 
appear before it, and he appeared on the 
27th July. The Court, after looking at 
him and examining his appearance came to 
the conclusion that hehad reached the age 
of majority. The i7th August was fixed 
for the hearing but the petitioner did not 
file his list of witnesses till the 8th August. 
Among the names of witnesses shown on 
his list was that of the Civil Surgeon. On 
the 10th August the summonses were 
returned unserved for want of time. On 
the 17th August the plaintiff's witnesses 
were examined and in defence the petitioner 
and his elder brother gave evidence. The 
defence then seems to have clgsed, for no 
petition for further time for summonses on 
witnesses was asked for, but the Court 
gave time in order that the parties might 
have a chance of examining an expert in 
thumb impressions who had sent in a report 
on the thumb impression on the hand note 
in suit. The expert was not examined in 
Court. On the 5th October, after the 
vacation, the petitioner filed a petition 
asking for the examination of the Civil 
Surgeon but his petition was rejected. He 
again made apetition on the 7th October 
but that was again rejected, and on the 26th 
October, the Court, having heard arguments 
passed judgment in the case. 

The learned Small Cause Court Judge 
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stated thai he could not rely upon the 
report of the Finger Print expert although 
it was in the plaintiffs favour because the 
expert had not been examined. 

Now in the first place, if the Court could 
not use his report, no mention of it ought 
to have been made in the judgment much 
less ought it to have been stated that the 
report was in favour of either of the parties. 
The judgment proceeds to the effect that 
the evidence on the plaintiff's side satisfied 
the Court as to the due execution of the 
pro-note and a bond in which the passing 
of consideration under the pro-note waa 
mentioned, and the Gourt found that the 
plaintiff had proved his case, . 

Now the Court had noticed in the written 
statement of the defendant-petitioner that 
he claimed to be a minor. Further, the 
Oourt had seen the report of the Civil 
Surgeon showing that he was a minor in 
1925. It was not sufficient fer the Court by 
just looking at the defendant to come to a 
conclusion that he was not a minor at the 
time when the Court saw him, much less 
that he was not a minor two years before, 
If there was any doubt as to the minority, 
that question ought to have been made an 
issue in the case and the Court ought to 
have decided whether it was a case in which 
a guardian ought to have been appointed, 
In my mind, after considering the materials 
before me, it is doubtful whether the de- 
fendant was a minor or not. If he was a 
minor, the decree of the Court of Small 
Causes is of no avail, for no guardian ig 
appointed, | 

‘With regard to the failure to secure the 
attendance of the Civil Surgeon, I think 
that the defendant himself was to a certain 
extent, responsible for it. He was very 
late in filing his list of witnesses. At the 
same time the evidence of the Civil Surgeon 
was necessary for the purpose of determin- 
ing whether the defendant was a minor 
and it would have helped the Court if 
it had complied with the request of the 
defendant to take the evidence of the 
Civil Surgeon. i 

The case is one in which, I think, the 
Court below should be asked to determine 
the important question whether the de- 
fendant was in fact a minor when the pro- 
note was executed. 

I must set aside the decree and direct 
that the lower Court do give the defendant- 
petitioner an opportunity of proving whe- 
ther he isa minor after framing an issue 
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,on the.point, At the same time the Court 
-may find it convenient to secure the 
evidence of the expert on thumb impres- 
sions in order thata satisfactory decision 
may be come to in the case. 

: The application is allowed, and the direc- 
sone I have given above should be follow- 
‘ed. 

The costs of this application will follow 
the result in the lower Court. 

Z.K. Application allowed. 





PRIVY COUNCIL. 
APPEAL FROM THE Mapras HIGH Court, 
| January 28, 1926. 
Present:—Viscount Dunedin, 

Mr. Ameer Ali and Sir Arthur Channell. 
Re ajee SHAKOOR GANY, since Ducsasep 
(NCW RBPRESENTED BY DAWOOD HAJI 
,SHAKOOR, MINOR)—DEFENDANT 

v —APPELLANT 
versus 
: T. 9S. 9A, SAPATHY PILLAI—PLAINTIFE 
; ‘Ulf ar D0 2 10 Change of tariff 
; 0 » & —~—Cnange oF tarr 
silat Die T a, Sa es ohether entitled to 


deduct reduction fr ONE Price of goods. er 
A change in tariff value is not a reduction in the 


‘duty of > wit. 4 > 
i Tara Act stoms E aaa ‘tle a buyer of goods to deduct 


the amount of reductio; Tin the duty, consequent upon 
.the change in the tariff “lue, from the price which 
he has contracted to pay t © the goods. 

Appeal from the ju‘dgment and decree 
of the Madras High Court (Sir Walter 
Schwabe, Kr., Chief Just. ce and Mr. Justice 

. Krishnan), dated the 17th September 1923, 
in O: S- A. No. 67 of 1p ¥3, reported as 
‘77 Ind. Cas. 70, affirming that of Mr. 
Justice Coutts-Trotter, dated the Ith 
August 1923, in ©. S. No. 109 c £1923. 

Sir G. Lowndes K.C. and Mr, L*-B. Raikes, 
for the Appellant. . 5 

Mr.. E. L. Thornton, for the Resp dent. 

JUDGMENT. _ 
‘Viscount Dunedin.—Their Lord- 
ships are of opinion that this case is cl %arly 
governed by the judgment of their Lord- 
‘ships’ Board in Probhudas v. Ganidada (1, | 

They will, therefore, humbly advise His 

‘Majesty that.the appeal should be allowed, 


the decrees of both Courts below set aside, , 


(1) 88 Ind. Cas. 337; 52 I. A. 196; 27 Bom. L. R. 
‘855: A. I. R.1925 P. O. 157; 49 M. L. J. 43; (1925) M. 
W.M. 477, 4L C. L.J. 618; 52 G. 644; 22 L. W. 250; 
i300. W. Ñ. 73 (P.O), 
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and judgment entered for the appellant with. 
costs here and in the Courts below. 
Z. K. Appeal allowed. 
Solicitors for the Appellant—Messrs. T. 


U. Wilson & Co. 
Solicitors for the Respondent.—Mr. R. A, 


‘Newton, 


pana 


LAHORE HIGH COURT. 
Szoonp CIVIL APPBAL No 1352 oF 1922, 
May 8, 1926. 

Present:—Mr. Justice Harrison and 
' Mr, Justice Dalip Singh. 
JIWAN DAS—Daranpant—APPELLANT 
VErSUS 
SHER MUHAMMAD KHAN~Puaiwripr— 
RESPONDENT. 

Punjab Tenancy Act (XVI of 1887), s. 77 (3)~ 
Liability to pry rent under lease terminated—Novation 
of contract—Suit on basis of new contract-—Jurisdic- 
tion of Civil Courts. 

Where liability to pay rent under a lease has been 
entirely superseded by a new contract, the relation bes 
tween the parties becomes that of creditor and debtor 
instead of landlord and tenant and a suit on the basis 
eh new contract lies in a Civil Court. [p. 276, 
col. tL. 

Second appeal from a decree of the Dis- 
trict Judge, Shahpur at Sargodha, dated the 
3rd Marca 1922, varying that of the Subor- 
dinate Judge, First Class, Sargodha, dated 
the 23th April 1921. 

Mr. Nanak Chand, for the Appellant. 

Lala Badri Das, R. B., for the Respond- 
ent. 

JUDGMENT.—-Two separate suits 
were brought oy Khan Bahadur Malik 
Sher Muhammad Khan against two persons 
Jiwan Das and Diwan Uhand to recover 
definite, sums of money. Both suits have 
been deoreed and both the judgment-debtors 
have appealed. The appeal of Diwan Chand 
has been compromised and that of Jiwan 
Das alone remains. 

The facts are simple enough. Three men 
of whom Jiwan Das was one, jointly took a 
lease for a large area of land for a period of 
séven years from the plaintiff. After three 
harvests had been reaped, the lease was 
ended by mutual consent. A document 
was executed by the defendant Jiwan Das 
in which he acknowledged unconditionally 
his liability. to pay a sum of Rs. 1,849-14.3, 
Another document was also executed in 
favour of the plaintiff. The suit was origi- 
nally instituted on the basis of the ac- 


. knowledgment. It was subsequently with. 
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drawn with permission to bring a fresh 


suit, and a fresh plaint was presented upon 
the other document. This was never 


amended but the plaintiff was permitted. 


to proceed as if his suit had been in the 
original form. Issues were framed accord- 
ingly and no objection was raised on this 
point before the District Judge, the parties 
having understood throughout the basis on 
which the litigation was proceeding. We 
do not allow the objection now raised on 
this point. . 

It was held by both the lower Courts 
that the suit was competent, that there 
had been a novation of contract, that the 
suit was not barred by limitation and a 
decree was accordingly given. On second 
appeal, the only points for us to decide are 
. whether the suit was cognizable by a Civil 
Court and whether it was within time. Mr. 
Nanak Chand contends that once there 
has been therelation of landlord and ten- 
ant between the parties and money has 
become due as rent, no subsequent transac- 
tion can alter the nature of the debt and 
make it the subject-matter of a suit cogniz- 
able by a Uivil Court. Mr. Badri Das, on 
the other hand, contends that: this is 
not one of those difficult cases, on the 
border line, where there can be any-doubt 
regarding jurisdiction. He explains that 
originally the three tenants were 
jointly and. severally liable and in accord- 
ance with the terms of the lease Rs. 500 
earnest money had to be paid in :advance 
and accounted for at the end of seven 
years on the termination of the lease. The 
result of the agreement come to was (1) 
the lease was ended, (2) the liability was 
apportioned and (3) the earnest money 
which had not been paid was, added to 
the liability and divided between the three 
original tenants, He contends, and, in our 
opinion, rightly that this cannot be held 
to amount to anything short of a complete 
novation of contract creating an entirely 
new liability. Although it is true that 
the liability arose out of the existence of 
the original lease and the relation of land- 
Jord and tenant between the parties, the 
old contract having been terminated and 
superseded and a newcontract substituted, 
the relation became that of creditor and 
debtor and the suit was rightly instituted in 
the Civil Court. i 

As to limitation, it is urged by Mr. 
Nanak Chand that Art. 64 does not apply 
and that if Art. 64 does not apply, itis 
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for the other side to show that the suit is 
within limitation in virtue of another 
article. The wording of Art. 64 is far from 
simple and there has been a distinct con- 
flict of opinion between the various High 
Courts as to the exact meaning of the 
words’ “accounts stated between them.” It 
is unnecessary for us to go into this ques- 
tion here and now as, in our opinion, if Art. 
64 does not apply, there can be no doubt 
that Art, 120 will, for no other article has 
even been suggested. 

Having decided both points against the 
appellant we dismiss the appeal with 
costs. à l 


R. L. ' Appeal dismissed. 


ALLAHABAD. HIGH COURT. 
SEGOND Civin APPEAL No. 1821 or 1925. 
February 8, 1926. 
Present:—Mr. Justice Daniels. 

Lala SURAJ PRASAD—Ptaintirr— 
APPELLANT 
VETEUS 
B. MAHESHWARI PRASAD—DEFENDANT 

— RESPONDENT. ; 

Evidence Act (I of 1872), s. 92—Basement created 
by reservation in sale-deed-——Subsequent agreement be- 
tween parties varying original agreement—Oral evi- 
dence, admissibility of-—Hasement, creation of—Regis- 
tration, whether necessary. 

. One ‘M’ transferred to the plaintiff a portion of a 
hatse containing a latrine. It was agreed between 
thdm that as long as the latrine was in existence, the 
vendor would have a right of easement in respect of 
it. Subsequently, the adjoining portion of the house 
was sold to the defendant. The -latrine was after- 
wards removed by agreement of the parties from the 
portion of the house belonging to the plaintiff to the 
portion belonging to the defendant and the plaintiff 
gave the defendant express permission to make a 
door on the side where the latrine had originally 
stood and to use that portion for the passage of sweep- 
ers and flow of water: 

Held, that when the latrine was removed: from its 
original position, the agreement contained in the sale- 
deed had‘ come to an end and that the defendant was 
not barred by any law from proving by oral evidence 
the new agreement which was then entered into þe- 
tween him and the plaintiff. 

Neither registration nor a written instrument is 
necessary for the creation of an. easement. 


Second appeal against a decree of the ' 
Judge of the Court of Small Causes, exer- 
cising the powers of a Subordinate Judge, 
Allahabad, dated the 22nd of April 1925. 

Mr. N. P. Asthana, for the Appellant. 

JUDGMENT. —The legal plea pressed 
in this appeal is based on s, 92 of the Evi- 


| 
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dence Act. One Mathura Nath transferred 
to the plaintiff in 1912 a portion of a house 
containing a latrine. It was agreed that 
as long as the latrine wasin existence the 
vendor should have aright of easementin 
respect of it, Subsequently the adjoining 
portion of the house was sold to the defend- 
ant. The facts found by the Court below 
are that the latrine was afterwards removed 
by agreement of the parties from the por- 
.tion of the house belonging to the plaint- 
iff to the portion belonging to the defend- 
ant and that atthe time when this change 
was effected, the plaintiff gave the defend- 


ant express permission to make a door on` 


the side where the latrine had originally 
stood and to use this portion for passage 
of sweepers and flow of water. The appel- 
lant contends, as he contended in the 
Court below, that this was an agreement 
varying the terms of the sale-deed of 1912 
and could only be made by a registered 
instrument, The Courts below have held, 
and, inmy opinion, rightly, that when the 
latrine was removed from its original posi- 
tion the agreement contained in the sale- 
deed came to an end and that the defend- 
ant is not barred by any law from proving 
by oral evidence the new agreement which 
was then entered into. The appellant 
raises a further point which was not raised 
in the Court below, namely, that the new, 
` agreement created an easement and that 
this could only be done by a registered. 
instrument. This contention is negatived 
by the authority of Bhagwan Sahai v. Nar- 
singh Sahat (1). In that case the Letters 
Patent Bench held that neither registration 
nor a written instrument was necessary for 
the creation of an easement. The appeal, 
therefore, fails and I dismiss it under O. 
XLI, r. 11, ©. P. O. 
Z. K. i Appeal dismissed. 
(1) 3 Ind. Cas. 615; 6 A. L. J. 861; 31 A. 612. 


LAHORE HIGH COURT. 
CivIL Revision Perrrion No. 672 or 1924, 
May 19, 1926. 
Present:—Mr. Justice Jai Lal. 
AZIZ DIN—DERENDANT— PETITIONER 
VETSUS 
MOTI RAM -—PLAINTIFH, 
FAZAL ILAHI AND ANOTHER—DEFENDANTS 
— RESPONDENTS. 
ounsel and client—Vakil appearing in place of 
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another Counsel—Reference to arbitration by such 


Vakil— Legality. 

Where a Vakil is appearing in place of another 
Advocate or Vakil, he cannot, unless he has a vakal- 
nama authorising him to do so, refer the case to 
arbitration. |p. 278, col. 1 | 

Petition for revision of the decree of the 
Subordinate Judge, Simla, dated the 26th 
June 1924. 

Lala Jagan Nath Aggarwal, for the Peti- 
tioner. 

Mr. Parkash Chandra, Advovate, for Mr. 
Amar Nath Monga, for the Respondents. 


JUDGMENT. —A snit for recovery of 
Rs. 634-14-0 was instituted by Moti Ram 


plaintiff against Aziz-ud-din defendant 
petitioner and others. Proceedings were 


ex parte against one of the defendants, but 
Aziz-ud-din contested the claim. He ap- 
pointed Mr. Harish Chandra, Vakil to re- 
present him in Court. It appears that 
on the date fixed for recording the evidence 
of the parties, Mr. Harish Chandra could 
not appear and Mr. Shanker Nath, Vakil 
appeared for him for Aziz-ud-din, defend- 
ant. On that date the dispute was re- 
ferred to arbitration. A written application 
praying for the reference to arbitration 
was presented in Court inthe’ absence of 
the defendant Aziz-ud-din, but it wag 
signed by Mr. Shanker Nath on his behalf. 
The reference was made without the ex- 
press consent of Aziz-ud-din. On receipt 
of the appointment order, the arbitrator 
served a notice ‘on Aziz-ud-din to appear 
before him and to prosecute the arbitration 
proceedings. He appeared before the arbi- 
trator and stated that he had no know- 
ledge of the reference to arbitration and 
would decide what action he should take 
after consulting his Counsel. Thereafter 
he never appeared before the arbitrator, 
but sent a notice to him that he was not 
bound by the reference. The arbitrator 
gave his award which was filed in Court, 
The petitioner raised oljections to the 
validity of the award. The Subordinate 
Judge has disallowed all the objections 
and has given a decree in accordance with 
the award. j 


This decree is attacked before me on two 
grounds, 

1. That the reference to arbitration 
was not valid as Mr. Shanker Nath was not 
competent to refer the dispute to arbitra- 
toin and 

2, That the proceedings in Court being 
ex parte against some of the defendants, 
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no valid reference could be made at the 
instance of some of the parties to the suit. 
Some authorities were cited in support of 
the second contertion, but I do not think 
it necessary to give any finding on this 
question in view of my conclusions on the 
first ground on which the award is attack- 
ed. An examination of the power-of- attorney 
given by the petitioner to Mr. Harish 
Chandra shows that he was authorised to 
refer the matter to arbitration and also to 
appoint another Pleader to represent the 
petitioner conferring upon him all or some 
of the powers that he himself had under 
his power-ofattorney. Now O. Il], r. 4 of 
the ©. P. ©. provides that the appoint- 
ment of a Pleader to make or do any ap- 
pearance, application or act for any pereon 
shall bein writing, and shall be signed 
by such person or by his recognised agent 
or by some other person duly authorised 
by power-of-attorney to act in this behalf, 
and further that such appointment and its 
acceptance by the Pleader shall be filed in 
Court. It is admitted that Mr. Harish 
Chandra did not give any authority in 


writing to Mr. Shanker Nath to represent | 


his client. Under these provisions, tbere- 
fore, the latter could not appear on behalf 
of the petitioner. Section 18 of Ch. XIMI 
of the Rules and Orders of this Court 
(Vol. V), however, provides that a Vakil 
may appear in place of an Advocate or an- 
other Vakil without vakalatnama but this 
provision is subject to the restriction inter 
alia, that a Vakil so appearing shall not 
compromise or refer a case to arbitration. 
It thus appears that though Mr. Shanker 
Nath was competent to appear under the 
instructions of Mr. Harish Chandra on 
behalf of the petitioner, he was not com- 
petent to refer the dispute to arbitration. 
The Counsel for the respondents contended 
that Mr. Shanker Nath should be deemed 
to have possessed all the powers which 
were conferred on Mr. Harish Chandra by 
the power-of-attorney granted by the peti- 
tioner and further that the defendant by 
appearing before the arbitrator acquiesced 
in the reference and is not, therefore, en- 
titled now to object. Ihave already held 
that the first contention is wrong because 
Mr. Shanker Nath did not appear by virtue 
of any written authority given by Mr. 
Harish Chandra and that he appeared by 
virtue of the rule already quoted which 
expressly excludes the power to refer to 
arbitration. There is no force in the 
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second . contention also because the facts 
already mentioned clearly show that Aziz- 
ud-din never confirmed expressly or by 
his conduct the action of Mr. Shanker Nath 
in referring the dispute to arbitration. 

The result is that I accept this petition 
and remit the case to the learned Sub-Judge’ 
with directions to proceed with it in ac- . 
cordance with law, the reference to arbi 
tration being setaside. Under the peculiar 
circumstances of the case, I leave the parties 
to bear their own costs incurred subse- 
quent to the reference to arbitration. 

R. L. Petition accepted. 


ALLAHABAD HIGH COURT. 
First CrvıL APPEAL No, 15 or 1928. 
. May 21, 1926. 
Present:—Mr. Justice Kanhaiya Lal 
and Mr. Justice Ashworth. a 
Tue G. I. P. RAILWAY COMPANY — -~ 
DaFENDANT—APPELLANT 
4; VETSUS 
Musammat NANNHI BAI AND ANOTHER— | 
PLAINTIFFS— RESPONDENTS. 
Fatal Accidents Act (XIII of 1855), s. I—Damages, 
amount of, determination of—Diseretion of Court— 
Appellate Court, interference by. À 
The amount to be awarded in each case under the 
Fatal Accidents Act is a matter of considerable diffi- 
culty and different judicial officers may differ con- 
siderably as to the amount which they consider 
appropriate in any particular case. They are, however, 
vested by law with the right of determining what is 
the proper amount and in appeal an Appellate Court 
should not interfere with the amount awarded by the 
trial Court unless it considers that the trial Gourt’s 
discretion was improperly exercised. Itis very diffi- 
cult to regard any case under the Act as a test case. 
Each case must be determined on its own merits. 


First appeal from a decree of the Addi- 
tional Subordinate Judge, Banda, dated the 
13th May 1922. 

Mr. K. N. Laghate, for the Appellant. 

Messrs. P. L. Banerjt and Damodar Das, 
for the Respondents. 

JUDGMENT.—This appeal arises out 
of a suit brought by the plaintiffs-respond- 
ents against the G. I. P. Railway for dam- 
ages under s. l of the Fatal Accidents Act - 
XIV of 1855. The plaintiffs are Musammat 
Nannhi Bai, the wife aged 25, and Musam- 
mat Shiaman, the daughter, aged 8, ofa 
deceased school master named Brindaban 
Bihari Saran, who was killed in a Railway 
accident on the 10th of May 1921 between 
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Jhansi and Manikpur. In this appeal no 
question is raised except the amount of 
damages awarded by the lower Court. The 
lower Court hasg-awarded asum of Rs. 6,500, 
whereas the appellant claims that a sum of 
Rs. 4,000 offered originally by the Railway 
Company should have been deemed suffi- 
cient. The Subordinate Judge has taken 
the following factors into consideration in 
awarding the sum of Rs.6,500. The deceas- 


ed was of 30 years of age, and at the time. 


of his death was earning a salary of Rs. 30 
per mensem as a school master and Rs. 15 
per mensem by giving private tution. 
There was evidence that there was nothing 
to prevent the deceased from rising to the 
post of headmaster of a town school, the 
maximum pay of which is Rs.60. The Sub- 
ordinate Judge has pointed out that the 
daughters marriage would have involved 
an expenditure of at least Rs. 2,000, and 
there was some evidence on which to sup- 
port this estimate. 

-The sum of Rs. 4,000 at 6 per cent, in- 
` terest would yield a sum of Rs. 20 a month 
but it is doubtful whether 6 per cent. would 
be obtained with safety. If 5 per cent..be 
- adopted, then this sum would only give 


about Rs. 16 per month. It is improbable - 


that the widow and daughter could live on 
the scale on which they lived during the life- 
time of the deceased on an expenditure of 
less than Rs. 30 a month. Any savings 
by the widow during the 8 years before the 
daughter would be likely to go to the 
house of her husband would certainly be 
“used for her marriage. Indeed we may 
take it for certain that the widow would for 
that purpose dispose of some of her capital 
as well as savings. 

The Act provides for a Court giving such 
damages asit may think proportionate to 
the loss resulting from the death of -the 
deceased to the plaintiff. We consider that 
the lower Oourt exercised a judicial dis- 
cretion in its award, and we are not pre- 
pared in appeal to set aside its award 
unless it can be shown that the award .was 
capricious or unreasonable. This the ap- 
pellant’s Counsel has failed to prove. He 
has cited certain cases. Now the facts of 
- not one of these cases appear to be on all 
fours with the present case. 
were, we are not disposed to take into con- 
sideration the results of other cases apart 
from the principles on which those cases 
were decided. No principle has been cited 
to us for the purpose of determining this 
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case. - We consider that the amount to be 
awarded ineach case under the Fatal Acci- 
dents Act is a matter of considerable 
difficulty, and different judicial officers may 
differ considerably as to the amounts which 
they consider appropriate in any particular 
case. They are, however, vested by law 
with the right of determining what is 
proper, and in appeal the Appellate Court 
should not interfere unless it considers 
that the lower Court’s discretion was im- 
properly, exercised. In the present case 
we do not feel that the amount awarded 
was in view of the circumstances of the 
case excessive, and there ‘is no reason, 
therefore, for interfering with the award, 
We may say that itis very difficult to re- 
gard any case under this Act as atest case. 
Fach case must be determined on the 
merits. A ; ; 

For the above reasons, we dismiss the ap- 
peal with costs including fees in this Court 


Z. K. Appeal dismissed. 


ed 


MADRAS HIGH COURT. 
Orvin APPEAL No. 428 or 1924, 
October 28, 1925, 
Present:—Mr. Justice Phillips and 
Mr, Justice Odgers. 

P. ARUNACHALA AIYAR AND OTHERS— 

APPELLANTS 


versus wi 
Tur COLLECTOR or TANJORE— 
RESPONDENT. 

Land Acquisition Act (I of 1894), s. 12—Award by 
acquisition efficer, statements in, admissibility of— 
Award, nature of —Burden of proof. 

In proceedings before a District Judge under the 
Land Acquisition Act, on objection by the claimant 
as to the adequacy of compensation awarded by the 
acquisition officer, the burden of proof is on the claim- 
ant to show that the award is wrong and the weight 
of that burden depends on the nature of the award. 
On such a reference, the award of the acquisition 
officer is admissible in evidence and can be looked 
at by the Judge. [p. 280, col. 1.] O 

Statements in the award by the acquisition officer 
as to contents of certain documents examined by 
him are themselves evidence, and need not be proved 
independently by the production of the documents 
themselves. [ibid.} f i 

A District Judge has to consider in such a case, as 
the above, the objection raised by the claimant to 
the award and he is not bound to deal with the evi- 
dence relied on by the acquisition officer when it is 
not specifically, impeached on the reference, [p. 280, 
col, 2.] 
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Appeal against a decree of the District 
Court, East Tanjore at Negapatam, dated 
the 23rd of April 1924, in O. P. No. 71 of 
1923. 

Messrs. K. Bhashyam Ayyangar and P, 
J. Kuppanna Rao, for the Appellants. 

. The Government Pleader, for the Re- 
spondent. 

JUDGMENT.—This is an appeal 
against an award in land acquisition pro- 
ceedings. The first objection taken is, that 
the judgment of the District Judge is in- 
adequate, on the ground that He has not 
discussed the evidence in the case, but has 
relied on the award of the acquisition 
officer. The contention here is that the 
statements in the award, such as statements 
as to contents of certain documents examin- 
ed by the acquisition officer are not evi- 
dence, but must be proved by the produc- 
tion of the documents themselves. So far 
as the adequacy of the judgment is con- 
cerned, it must be observed that the Judge 
appears to have disposed of the reference 
as if he were hearing objections to an 
award as specified in the Act and accord- 
ingly he has dealt with the evidence adduc- 
_ed to support those objections and has not 
dealt with the evidence relied on by the 
‘acquisition officer which was not specifical- 
ly impeached. Appellant’s contention is 
supported by an observation in Bommade- 
vara Venkata Narasimha Naidu Bahadur 
y. Atmari Subbarayudu (1) in which it was 
said that proceedings under part III of the 
Act are not by way of appeal; but that ob- 
servation must be taken in connection 
with the facts of that case, It was a case 
relating to proceedings under s. 30 of the 
Act and under that section undoubtedly 
there is no question of an appeal. In 
Marwadi Padmaji Maichand v. Dy. Collector 
of Adoni (2) it was pointed out that the 
burden of proof is on the claimant to 
show that the award is wrong and the 
weight of that burden depends on the 
nature ofthe award. That the award can 
be looked at by the District Judge. in 


references of this kind is clear from the. 


provisions of the Act. Section 12 says 
that, such an award shall except as 
hereinafter provided -be final &nd con- 


clusive evidence as between the Collector. 


and the persons interested as to the true 
value of the land. If it is final and 


(1) 12 Ind. Cas. 436; 36 M. 395; 10 M. L. T. 349; 


(1911) M. W. N. 401; 25 M. L. J. 17. . 
(2) 24 Ind. Cas. 141; 27 M. L. J. 106. 
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conclusive evidence in certain . cireum- 
stances, it can be hardly said that it is 
no evidence at allin other circumstances, 
namely, when a reference has been made to 
the District Court under s. 18. This is 
also clear from s. 18 itself which deals with 
these references, for it provides in cl. 2, that 
the application shall state the grounds on 
which objection to the award is taken and 
under s. 21 the scope of the inquiry shall 
be restricted to a consideration of the inter- 
ests of the persons affected by the objection. 
Thus it appears that what the District 
Court has to consider is the objection raised 
by a claimant to the award, and the claimant 
is bound to state the grounds for such 
objection. In this respect the pro- 
cedure issimilar to an appeal in a suit 
where the appellant has to state in his 
memorandum of appeal the grounds on 
which he objects to the lower Court's judg- ` 
ment. The Privy Council decision in Ezra 
v. Secretary of State for India (3) can have 
no bearing on the present case. In that, their 
Lordships were dealing with a suit and not 
with proceedings under the Land Acquisition 
Act. Ifthe District Judge’s judgment is 
looked.at in that light, it appears that he 
has dealt with the evidence put forward by 
the claimant in support of the objections, 
namely, the sale-deed which had already 
been inspected by the acquisition officer. 
The acquisition officer has given reasons 
for not accepting the: sale-deeds as conclu- 
sive, chiefly on the ground that there are 
other sale-deeds which give a fairer estimate 
of the market-value of similar lands. That 
being so, the award of the acquisition officer 
has to be considered and in that he has 
given very good reasons for coming to 
his conclusions and nothing put forward by 
the claimants in appeal destroys the valid- 
ity of his arguments, 

We, therefore, are unable to say that the 
compensation awarded is inadequate and 
certainly there can be no doubt that the 
claimants have been very extravagant in 
their demands. Itis also noticeable that 
the present applicants own only one quarter 
of the land acquired and that other owners 
have all acquiesced in the compensation 
awarded. In those circumstances the rate 
of compensation must be accepted. 

There remains only one question, viz., the 
value of the trees. The appellants state 


(3) 32 O. 605; 9 O. W. N. 454; 1 C. L. J; 297; 7 


Bom. L. R. 422; 2 A. L. J. 771; 32 L A. 93; 8 Sar. P, 
C.J. 779 (P. G). 
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“that the value has been awarded to the 
-wrong persons. Apart from the fact these 
persons are not now before us, and if 
we had to give a decision on the point, it 
would be necessary to give them notice 
before deciding. It is conceded by the 
appellant’s Vakil, that the materials before 
us are entirely inadequate to deal with the 
question. He is unable to point dut to whom 
the compensation has actually been award- 
-ed and in respect of how many trees. In 
these circumstances it is impossible to 
consider this ground of appeal, for, there 
are no available data on which a decision 
can be arrived at, This objection also fails. 
Consequently the appealis dismissed with 
costs. 
“OWN. 
N. H. 


Appeal dismissed. 


BOMBAY HIGH COURT. 
Secon Orvin APPEAL No. 145 oF 1925. 
February 23, 1926. 
Present:—Sir Norman Macleod, KT., 
Chief Justice, and Mr. Justice Coyajee. 
MADIVALLAPPA IRBHADRAPPA— 
PLaInTifF—APPELLANT 


i VETSUS 
MALLAPPA SOMAPPA—DEFENDANT 
— RESPONDEAT. 

Hindu Law—Joint family—Contract in the name of 
manager finding place in family accounts—Presump- 
tion—Contract by deceased manager—Suit on basis of 
that contract by succeeding manager. : 

Where the manager of a joint Hindu family enters 
into a contract in his own name but the transaction 
is entered in the family accounts and is adopted by 
the family, it must be taken thatthe contract was 
entered into on behalf of the family. [p. 282, cols.1 & 2.] 

“Where a manager of joint Hindu family enters into 


” acontracton behalf of the family and then dies, the 


succeeding manager can sue on. the basis of that con- 
tract on behalf of the family. [p. 282, col. 2.] 

Gansavant Balsavant v. Narayan Dhond Savant, 7 
B. 467; 8 Ind. Jur. 90; 4 Ind. Dee. (N. s.) 315, Vithu 
Dhondi v. Babiru Bhise, 32 B. 375; 10 Bom. L. R. 505, 
Kishen Parshad v. Har Narain Singh, 9 Ind. Cas. 739; 
38 I. A. 45; 13 Bom. L. R. 359; 15 0. W. N. 321; 8 
A. L. J. 256; 9 M. L. T. 343; 18 O.L. J. 345; 21 M. 
L. J. 378; 33 A. 272; (1911) 2M. W. N. 395 (P. C), 
Ramnath Dwarkanath Waiwood v, Ramrao Bal- 
krishna Dhotre, 64 Ind. Oas. 966; 23 Bom. L. R. 1135; 
46 B. 358; A. I. R. 1922 Bom. 281, referred to. 

Second appeal from the decision of the 
District. Judge, Bijapur, in Appeal No. 57 
of 1923, confirming that ofthe Subordinate 
Judge at Bagalkot, in Civil Suit No, 271 
of 1921. 
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Mr. B.J. Desai, (with him Mr. H. B. 
Gumaste), for the Appellant. 

Mr. G. N. Thakor, (with him Mr. G, P. 
Murdeshvar), for the Respondent. 
JUDGMENT. 

Coyajee, J.—Thesuit, which has given 
rise to this appeal, was instituted by 
Madivallappa Irbhadrappa, as the manager 
of a joint Hindu family, to recover dam- 
ages for a breach of contract. The plaint- 
iff alleged that Basappa, the husband of 
defendant No. 1, had entered into an agree- 
ment for the purchase of twenty-five bales 
of yarn at a specified rate; that Basappa 
deposited the sum of Rs. 2,000 and agreed 
to pay the balance on December 8, 1918; 
that he failed to take delivery of the goods 
and thereby broke the contract; that the 
contract had been : made with Rachappa, 
who was then conducting the family- 
business as its manager; that Rachappa 
was dead, and the plaintiff had sueceeded 
him as the manager of the joint family 
business. 

The defence was that the contract was 
made with Rachappa personally and not as 
manager of the family-business and the 
suit should, therefore, have been brought 
by his son Kalyanappa, and not by the 
plaintiff; that the agreement was by way 
of wager; and that it was Rachappa who 


- broke the contract. 


The trial Judge held that it was not 
competent to the plaintiff alone to bring 
this action. He said:— 

“In the evidence recorded there is noth- 
ing to show that Rachappa entered into the 
contract now in suitin the course of the 
ordinary business of the firm or that he was 
empowered toenter into contracts of that 
sort as manager. The contract is in 
Rachappa’s own name and he is now dead. 
The defendant has a perfect right to insist 
that Rachappa’s heirs or survivors in 
union be brought on the record, so that 
there be no fear of a future litigation. The 
mere fact that the transaction in suit per- 
haps finds a placein the accounts of the 
family-business would not save him under 
all circumstances.” 

The Judge further held that the agree- 
ment wae by wayof wager. He, according- 
ly, dismissed the suit. 

On appeal, the learned District Judge 
held that: the transaction was not a wager; 
also, that Basappa had broken the contract. 
But he affirmed the decree of the trial 
Court on the ground that Rachappa’s heir 
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was the only person who could maintain 
the suit, He says: 


“It bas been admitted that the firm had ` 


not been dealing in yarn but in cloth and 
money-lending and that Rachappa made 
the contract not at his shop at Jamkhandi 
but at the village of Rabkavi. The con- 
tract was- the first of its sort, and was for 
a very large sum; so it is difficult to see 


how the other members of the family could. 


have been held to be liable for any loss 
which might have resulted. In theabsence 
of evidence of this consent, as in this case, 
they would have had a perfect defence, 
since partners in afamily business are only 
bound by the acts of their manager when 
heis engaged in a business which they 
have authorised him to conduct.” 

He then goes on: $ 

“The result is unfortunate. Had Rach- 
appa advanced money to Basappa and had 
the plaintiff sued to recover it he would 
have got a decree. But as Rachappa pur- 
chased the yarn and sold it to Basappa, thus 
entering into a contract which was not 
within the scope of the family business, the 
plaintiff must fail.” ; | 

It support of his case on the various 
issues, the plaintiff relied upon certain 
entries in the books of account relating to 
the family-business.. The learned District 
Judge has held that those books were kept 
in the regular course of business, and 
were reliable documents. Now the evi- 
dence shows that assoon as the transac- 
tion in question was entered into, it was 
brought into the books of account of the 
family; the sum of Rs. 2,000 paid by 
Basappa was broughtinto the family busi- 
ness; and items connected with the transac- 
tion continue to appear in those books. 
The plaintiff contends that the learned 
Judge has failed to take these important 
facts into consideration. The contention 
is, in my-opinion, sound. The books clear- 
ly shew that the family had authorized the 
transaction and adopted it. In Gansavant 
Balsavant v. Narayan Dhoud Savant (1), 
West, J., observed (page 471*):— 

“The Hindu family was, in fact, eon- 
sidered as a corporation whose interests 
were necessarily centred in thee manager; 
while the manager, as the chief member of 
the family, was understood to represent the 
common interests whenever these were 

(1) 7B. 467; 8 Ind. Jur. 90; 4 Ind. Dec. (N. 8.) 
315. 
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subject to be affected by transactions in 
which he engaged, even in his own sole 
name. Union and undivided interests 
being the rule, the presumption, was that a 
manager was actingfor the family unless, it 
were made out that he acted, and professed 
to act, for himself alone.” < 

These observations are pertinent to the 
present case. 

The rule of Hindu Law is that a joint 
family is represented in all transactions or 
concerns with the outside world byits karta 
(manager), provided they are for the benefit 
or necessity of the family; and that any 
co-parcener, who does not occupy that posi- 
tion of manager, can represent and bind 


| the family in such transactions or con- 


cerns, provided he was either previously 
authorized to represent it, or, in the absence 
of such authority, the other co-parceners 
subsequently by words or conduct ratified 
his acts [per Chandavakar, J., in Vithu 
Dhondi v. Bahiru Bhise (2).) 

In the circumstances of this case, if 
Rachappa were alive he could have main- 
tained this suit. For, it may now be con- 
sidered as settled that the managing mem- 
ber of a joint: family business can sue in 
matters affecting the business, without 
joining in the suit the other members of 
the faraily [Kishan Parshad v. Har Narain 
Singh (8), Mayne's Hindu Law, Yth Edition, 
s. 208]. The subject has been fully con- 
sidered in this Court by Fawcett, J., in Ram- 
naih Dwarkanath Waiwood v. Ramrao 
Balkrishna Dhotre (4). On the death of 
Rachappa, the plaintif Madivallappa 
became the manager; and, in my opinion, 
it was competent to him to institute this 
suit, as he has done, in a representative 
character, as manager of the joint family 
business.. : ; 

The family entered into the contract by- 
its managing member and by its manag- 
ing member it can sue in matters arising’ 
out of that contract. On the findings 
recorded by the learned District Judge on 
the other issues in the case, I hold that the 
plaintif? is entitled to a decree for 
Rs, 2,564-10-9 with interest on judgment 
at 6 percent. per annum and costs. on 
that amount throughout. He has claimed 

(2) $2 B. 375; 10 Bom. L. R. 505, 

(3) 9 Ind. Cas. 739; 38 I. A 45; 13 Bom. L. R. 359 
15 C. W. N. 321; 8 A. L. J. 256; 9 M. L. T. 343; 13 C, 
L. J. 845; 21 M. L. J. 378; 33 A. 272; (1911) 2 M. W. N, 
395 (P. C)). : 

(4) 64 Ind. Cas. 966; 23 Bom. L. R. 1135; 46 B. 258; 
À, I. R. 1922 Bom. 281. 
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Rs: 1,683 as interest on the damages from 
December 8, 1919, to the date of filing the 
suit; but the claim is inadmissible. 

I would, therefore, allow the appeal and 
pass a decree accordingly. 

Macieod, C. J.—I agree. 

R. L. Appeal allowed. 


LAHORE HIGH COURT. 
MiscELLANEOUS First Civil APPEAL No. 624 
oF 1926. 
June 3, 1926. . 
Present:—Mr. Justice Broadway. 
Musammat MAHANDAN—APPELLANT 
` versus 

Musammat AISHAN BIBI—RESPONDENT. . 

Guardian and ward—Rival claimants to guardian- 
ship, dispute between -Litigation likely to result to 
the prejudice of minors property—Appoinitment of 
guardian, necessity of. i i 

Where there is dispute between two rival claimants 
to the guardianship of the property of a minor and 
there is a likelihood of the litigation between the rival 
claimants resulting in there being left practically no 
property for the minor to succeed to when hecomes 
of age, the Court should appoint a guardian of the 
property of the minor and take suitable steps for 
safeguarding his interests. 

Miscellaneous first appeal from an order of 
the Senior Subordinate Judge, Gujranwala, 
dated the 9th January, 1926. 

Sheikh Abdul Qadir, K. B., for the Appel- 
lant, 
Mr. Devi Dayal, for the Respondent. 


JUDGMENT.—On the death of one 
Bahadur, a Jat of Mouza Ladhewala Chima 
in the Wazirabad Tahsil of the Gujranwala 
District, his mother Musammat Mahandan 
and his widow Musammat Aishan Bibi filed 
applications in the Court of the Senior 

-Subordinate Judge each asking to beap- 
pointed guardian of the person and pro- 
perty of Bahadur’s minor son Buta. 
On the 9th June, 1925 the learned Senior 
Subordinate Judge passed an order ap- 
pointing Musammat Aishan, the mother, 
guardian of the person of the minor who 
was aged 1} years. So faras the property 
was concerned, however, he passed an order, 
which on the face of it, is defective. He 
did not appoint anybody as guardian but 


accepted an arrangement made by the | 


two applicants to.the effect that each was 
to take half of the land belonging to the 
-minor which was in area 35 acres and was 
to live on the produce of that portion of 
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the property. Apparently that order was 
not given effect to, for, on the 9th January, 
1926, the same learned Senior Subordinate 
Judge, Shahzada Sultan Asad Jan, accept- 
ed an applicatiun made by Musammat 
Aishan Bibi for the possession of the entire 
land and directed that the whole of 


‘the area should be made over to her. 


Against this order Musammat Mahandan has 


“come up to this Court in appeal through 


Mr. Abdul Qadir, who has contended that 
there was no justification for the action 
taken by the learned Senior Subordinate 
Judge on the 9th January, 1926. Mr. Devi 
Dayal for the respondent urges that no 
appeal lies but at the same time admits 
that the order passed by the learned Senior 
Subordinate Judge ‘on the 9th June, 1925 
was defective. It is perfectly clear to me 
that there is a dispute between Musammat 
Mahandan, the grand-motherand Musammat 
Aishan the mother of the minor Buta and 
if appears to me of the utmost importance 
that a guardian of the property should be 
appointed with as little delay as possible, 
as this litigation between the two rival 
claimants may result in there being practi- 
cally no property left for the minor to suc- 
ceed to when he attains the age of majo- 
rity. I, therefore, accept this appealand re- 
turn the case to the learned Senior Subordi- 
nate Judge of Gujranwala with the direc- 
tion that he should forthwith make enquiry 
as to the best person to be appointed 
guardian of the property and take suitable 
steps for the safe guarding of the interests 
of the minor. Parties to pay their own 
costs in this Court. 

R. L. Appeal accepted. 


OUDH CHIEF COURT. 
SECOND Civin APPEAL No. 52 or 1928, 
February 19, 1926. 
Present:—Mr. Justice Raza. 
BAJRANG SINGH AND ANOTHER— 
PLAINTIFFS—APPELLANTS 
versus 
Musammat ABADAN AND oTHER8— 
DEFsNDANTS— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s. 100-~ 
Finding as to factum of mortgage-~-Second appeal. 

A finding asto the factum of a mortgage based on 
aces evidence cannot be impugned in second ap- 
peal. 

Appeal from a decree of the Subordi- 
nate Judge, Rae Bareli, dated the 24th 


284 
November 1925, affirming that of the Mun- 
sif, Dalmau, dated the 16th September 1925. 
“Mr. Rama Shankar, for the Appellant. 

JUDGMENT.—This appeal arises out 
of a redemption suit. We have the concur- 
rent findings of the lower Courts to the effect 
that the mortgage alleged inthe plaint 
is not proved. The findings are based upon 
admissible evidence and cannot be impugn- 
edin second appeal. 
dismissed: see Salik Ram v. Ramanand (1) 
and Binda v. Sankata Prasad (2). 

I dismiss the appeal summarily under 
O. XLI, r. 11, Sch. I., C. P. ©. 

Appeal dismissed. 


BR, L. 
(1) 3 O. 6.173. 
(2) 95 Ind. Cas, 945; 80. L. J. 401. 


BOMBAY HIGH COURT. 

- First Orvin APPEAL No. 78 or 1924. 
December 17, 1925. 
Present:—Sir Norman Macleod, Kr., 
Chief Justice, and Mr, Justice Coyajee. 
Tus LAND ACQUISITION OFFICER, 

BANDRA—APPELLANT 
versus h 
GULAM HUSSEIN AHMAD GOMAJEE— 


RESPONDENT. ` 
intended by 


Land acquisition—Land 
method 


owner 
for quarrying pwurposes—Valuation, of— 
. Criterion. 

In valuing the potentialities of land for quarrying 
purposes, as far as possible, hypothetical speculations 
should be avoided and reliance should be placed on 
admitted and proved facts. [p. 284, col. 2.) ' 

A Judge before issuing his award, should pause and 
reflect whether the price he is prepared to fix would 
have been likely to be given by a purchaser at the date 
of notification. [p. 285, col. 2.] a 

First appeal from the decision of the 
Assistant Judge, Thana, in Reference 
No. 134 of 1922. 4 

Mr. Kanga, Advocate-General and Mr. S. 
S. Patkar, Government Pleader, for the 
Appellant. 

Mr. Campbell, for the Respondent. 

JUDGMENT, 

Macleod, C, J.—References Nos. 134 
and 139 under the Land Acquisition Act 
were tried together by the Assistant Judge 
of Thana. ` 

In Reference No. 134 the land measured 
14 acres, 25 gunthas. The Judge increas- 
ed the Collector's award by Rs. 34,879-2-6. 
In Reference No. 139 the land consisted of 
36 acres, 8 gunthas of hill land and 33 


The suit was rightly - 
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gunthas of flat land. The Judge increased 
the Collector's award by Rs. 79,524-12-6. 

Government have appealed. 

The lands under acquisition consisted of 
two hills which are called the Vadvan and 
Malad hills respectively. 

It is admitted that beneath the surface 
of the hills there was good quarrying stone, 
but, at the time of the notification on 
February 10, 1921, no quarries had ever been 
worked therein. ` 

The land itself would have only a no- 
minal value of something like Rs. 100 an 
acre. The issue then was, what increased 
value would a purchaser give for the land 
with a view to opening out and working 
quarries therein at some future time? 

The Acquiring Officer valued the land 
on this basis at Rs. 500 an acre. 

It was proved that the claimant’ had pur- 
chased the Vadvan hill in November 1919 
at a price which worked out at seven and 
a half annas a square yard. 

The Assistant Judge thought that this 
purchase was good evidence of the market 
value of the land in February 1921. He 
further calculated that the income of the 
land, if quarries were opened, would be 
135 to 140 rupees an acre which at 6 per 
cent. would show a value of about the same 
amount. 

He valued both hills accordingly at seven 
and a half annas a square yard. 

The Judge was correct in saying that in 
valuing the potentialities of the land for 
quarrying purpose he should aveid, as far 
as possible, hypothetical speculations and 
rely on admitted and proved facts. He 
discussed at considerable length the means 
by which the Acquiring Officer arrived at 
his valuation of Rs. 500 an acre and rightly 
discarded that valuation. The method was 
altogether too fanciful and the Acquiring 


' Officer might with better justification have 


said that, in his opinion, the potentialities 
ofthe land increased its value to Rs. 500 
an acre. . i 
We have more than once endeavoured to 
show how useless all these hypothetical 
calculations are. The value of a potenti- 
ality must of a necessity be a matter of 
guess-work but these calculations, which 
are set out by so-called experts for the 
purpose of increasing or decreasing the 
valuation, according as they appear on one 
side or the other, are of no assistance 
whatever to the Court, and merely cause 
an useless expenditure of time and money. 
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It has never been shown, as far as I know, 
that an intending purchaser makes these 
calculations. He forms a rough idea of 
what he is prepared to give for the land 
beyond its present value according to its 
existing user with a view to a profitable 
investment of his capital, and one thing is 
certain that where the profitisa matter 
of speculation, he will expect a very high 
return on the extra capital he invests. In 
most of these valuations based on hypo- 
thesis, it is generally found that the profit 

‘is estimated as certain and that the pur- 

chaser is expected to invest his money as 

if the security was almost gilt-edged. If 

I could rely on a witness giving a fair 

and honest opinion, I would. prefer to 

accept that opinion against any opinion 
based on hypothetical calculations. 
Now the Judge has relied entirely on the 
claimant's purchase of the Vadvan Hill as 
‘evidence of what a willing purchaser would 
have given to a willing seller for the land 
in reference in February 1921. But he 
had first to admit that the claimant bought 
the Vadvan Hill to prevent its falling into 
the hands of a purchaser who might open 
` quarries therein and so ‘compete with the 
claimant's quarries in land belonging to 
him in the neighbourhood. The Judge 
says:— 

“The question we have to answer is what 
was the value of these two hills to the Khot 
himself and what hestood to lose by their 
being in the hands of a possible rival at 
the time. Their value to him did not lie in 
the income they actually brought or were 
expected to bring in future so much as in 
reserving his monopoly of the quarry- 
g ground in Malad, in enabling him. 
enjoy the income he then did from 
opened quarries with tolerable secu- 

against unfair or keen competi- 
lon and in further enabling him to 
capture his fair share and more of the 
new custom that was anticipated at the 
time...So the value of these hills to the, 
Khot is exactly the price he would pay to 
.buy them over from his rival and preserve 
his monopoly.” 

If that sale had taken place about 
February 1921, it would be good evidence 
that there was competition for such land, 
so that itwas worth in the market seven 
andahalfannas a square yard. But an 
interval of fourteen or fifteen months be- 
tween the date of the purchase and the 
date of the notification would be a very im- 
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portant- factor in deciding whether that 
sale was evidence of the market value in 
February 1921. The person, who endea- 
vours to create a corner in any commodity, 
as arule, findsa difficulty in disposing of 
what he has bought at high prices, unless 
circumstances continueto be entirely favour- 
able to the holder of the commodity. The 
purchase by the claimant of Vadvan Hill 
was really an insurance against a decrease 
in the value of his other property which 
might occurif competition increased, It 
might have been different if immediately 
after the purchase quarries had been 


GHULAM HUSSRIN AHMAD GOMAJEE. 


-opened, but, as a matter of fact, in spite 


of the great demand and the high prices 
which prevailed in 1920, contractors did 
not come forward to offer to quarry in 
these hills. The evidence of claimant's 
manager at page 25 showed that the 
supply was equal to the demand. It 
must follow then that any purchaser of 
these hills would recognise that a good 
many years would elapse before quarrying 
would be profitable unless he was prepared 
to throw away a lot of money on destroying 
competition. The fallacy, in suggesting 
that because land A, in which quarries are 
being worked, has a certain value, there- 
fore, all land which contains stone must 
be of the same value in the market, is too 
obvious to need further exposition. I 
admit that circumstances may exist which 
bring about a spuricus demand, so that 
purchasers come forward to buy land more 
with a view to sell again at a profit than to 
realise what can be gained by working the 
land. And if land is notified at a time 
when such a demand has arisen and is 
being met by vendors, current transactions 
would be evidence of the market value, 
But by February 1921 it is certain that such 
circumstances as had existed from the 
middle of 1919 until the end of 1920 had 
begun to lose their force, and it is doubtful 
whether any purchaser would have come 
forward to pay a high price for these lands 
on the chance of reaping a profit by open- 
ing quarries. Once again, I would suggest 
that a Judge, before issuing his award, 
should pause and reflect whether the price 
he is prepared to fix would have been likely 
to be given by a purchaser at the date of 
the notification. Experience has invariably 
shown that once the height of a boom has 
been passed, the fall is far more rapid than 
the rise hasbeen. In afew days purchasers 
disappear from the market, Can it then 
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.be reasonably suggested that a purchaser 
_ in February, 1921 would have been found 
to pay at the rate of over Rs. 2,200 an acre 
for these hills? Before a cartload of stone 
could have been conveyed to the station, or 
the Ghodbunder Road, very considerable 
difficulties would have had to be surmount- 
ed, and no one would have ventured his 
capital without expecting a very high 
return. | 

The argument that the purchaser might 
experience trouble owing to rights of com- 
mon and free grazing claimed by the 
villagers was rightly assessed at its true 
value by the Judge, and it would have 
been better if it had never been brought 
forward. 

Giving full consideration to all the argu- 
ments, which have been urged before us by 
the respondent's Counsel, we think, that in 
no circumstances can it. be said that .a 
purchaser for these hills could have been 
found to give a higher price in February 
1921 than Rs. 1,000 an acre. , 

For the reasons given, the award with 
regard to land valued at seven and a half 
annas a square yard is reduced to Rs. 1,000 
an acre. 

The appellants will get their costs to the 
extent of their success. 

‘Coyajee, J.—I concur. 

R. L. ; Appeal allowed. 

Decree modified. 
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. LAHORE HIGH COURT. 
CIVIL Miscettangoos Prrition No. 183 
oF 1926. 

(Crvit- APPEAL No, 743 or 1926.) 

May 17, 1926. 
Present: —Mr. Justice Jai Lal. 
` BISHAMBAR NATH JAITHY alias . 
KHANNI MISSAR—PLAINTIFF— 
PETITIONER 
; versus - 

Tar MUNICIPAL COMMITTEE, 
DELHI—DEFENDANT—RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXXIX, 
y, 2—Temporary injunction, condition precedent for 
grant of. AO 

For issue of a temporary injunction, the party 
applying for it is not bound to show that be hasa 
cease which is likely to succeed. All that he need 
show is that he has a case which needs consideration 
and which isnot bound to fail by virtue of some 
apparent delect. | _ + BLES a4 

“A temporary injunction should be granted where 
the result of refusing it would be to render useless 
any decision given on appeal. a 

aPetition for issue of a temporary injunc- 
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tion to the respondent, the Municipal Com- 
mittee, Delhi, refraining them from demo- 
lishing the building in dispute pending the 
decision of the appeal case noted above by 
the High Court. 

Mr. Raj Krishan, for the Petitioner. 

Messrs. Mehr Chand Mahajan and Bishen 
Narain, for the Respondent. 

ORDER.—The petitioner built a house 
within the limits of the Delhi Municipality. 
The Municipal Committee found that he 
had encroached upon a street. The plaintiff 
was, therefore, ordered to remove the en- 
croachment. He instituted a suit in the 
Court of the Subordinate Judge, First Olass, 
Delhi, praying for the issue of a perpetual 
injunction against the Municipal Commit- 
tee restraining them from causing the 
alleged encroachment to be removed. The 
suit has been dismissed by the Subordinate 
Judge and a first appeal has been filed and 
admitted for hearing in this Court. The 
petitioner has presented this application 
for issue of a temporary injunction under 
O. XXXIX, r. 2, C. P. ©., to the Municipal 
Committee of Delhi restrainiug them from 
demolishing the building till the final de- 
cision of the appeal by this Court. This 
application is -opposed on behalf of the 
Committees and it is contended that the 
plaintiff's suit having been dismissed and 
the trial Court having found against him 
on allthe issues framed by it, there is no 
ground for issue ofa temporary injunction. 
Jt is contended that before such an injunc- 
tion can be issued, the Court must satisty 4 
itself that the plaintiff hasa prima facie. 
case. On behalf of the petitioner it was 
urged that if a temporary injunction praye 
for is not issued by this Court and t 
building in dispute is demolished by t. 
Municipal Committee in the meantime, 
whole object of this appeal will be 
trated, Ihave givenmy careful considera 
tion to the arguments of the learned Cou: 
sel on both sides and lam of opinion 
this is a fit case for the issue of a temporary 
injunction. There are some authorities. 
which lay down the rule that before the. 
issue of a temporary injunction the Court. _ 
must satisfy itself that the plaintiff has a. 
prima facie case. I do not understand those: 
authorities to hold that the Court should 
examine the merits of the case closely and 
come to a conclusion that the plaintiff has a 
case in which he is likely to succeed. This 
would amount to pre-judging the case on 
its merits. All that the Court has to see 
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- all the original debtor's properties, his 
obligation AN 

be paid by him and where the acknowledg- 
ment was communicated to the creditor and 
accepted by hiin; thécreditor could sue the 
transferee on the registered instrument. 
Here again their Lordships based their 
decision upon the equitable principle which 
had operated upon the minds of their Lord- 
ships of the Privy Council in the case 
which I have just’ quoted. Here in this 
case of Deb Narayan Dutt v. Chuni Lal 
Ghose (4) it may indeed be said that the 
facts disclosed that the creditor was ac- 
tually privy to and concerned in the trans- 


~~ action which took place between the trans- 


feree andthe debtor. In fact in the judg- 
ment of Jenkins, O. J., it is expressly stated 
that there was an arrangement between the 
plaintiff and defendant No. 5 by which the 
liability of defendant No. 5 under the trans- 
fer was acknowledged and accepted and it 
. may also be observed that (although under 
the mistaken idea of their true legal effect) 
certain title deeds were actually handed over 
at that time by the purchaser to the plaintiff. 
Although, therefore, the last twocases quoted 
seem to be based upon considerations some- 
what different from those which have to be 
regarded in the present appeal, there is no 
doubt, as I have said before, that the case 
reported as Dwarka Nath Ash v. Priya Nath 
Malki (1) does constitute some authority to 
support the argument which has been add- 
ressed tous by the learned Advocate who 
< has appeared for the appellants. There are, 
owever, on the other hand two cases 
hich appear to be conclusive authority 
upon the point which has been argued in 
this appeal, The first of these is Jamna 
Das v. Ram Autar Pande (5). It is a decision 
of their Lordships of the Privy Council 
and although the facts are not set out at 
any great length in the report they can be 
found fully reported as Jamna Das v. Ram 
Autar Pande (6). It will be seen, from a 


ik perusal of the facts as given in that report, 


that the circumstances were almost the 
same as those which obtain in the present 
appeal. The judgment of their Lordships 
of the Privy Council delivered by Lord 
Macnaghten is very short and very much 
in point here, His Lordship observes: “This 


(5) 13 Ind. Cas 204; 34 A. 63; 16 O. W. N. 97; 11 
M, L. T. 6; 9 A. L. J. 37; (1912) M., W. N. 32; 150, L. 
J. T lt Bom. L. R. 1; 21M. L. J. 1151; 391. A7 


P, O), 
: (6) 2 Ind, Cas. 460; 31 A, 252; 6 A, L. J, 427 
19 ii, 


na NGE 


AORD'TA RAM 0, JAINANDAN 'THWARY. 


ecreditor for the debt to 


-right to avail himself of that. 
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is a -perfectly plain case. The action is 
brought by a mortgagee to enforce against 
a purchaser of the mortgaged property, an 
undertaking that he entered into with his 
vendor.” ' 

I may pause here to observe that the under- 
taking referred to was to the effect that 
the purchaser would pay off the debt due to 
the mortgagee by the person from whom the 
purchaser had purchased the property. His 
Lordship continues: “The mortgagee has no 
He was no 
party to the sale. The purchaser entered 
into no contract with him, and the purchaser 
isnot personally bound to pay his mort- 
gage debt.” 


There isstill a later case in which the 
same proposition has been similarly set 
forth in another decision of their Lordships 
of the Privy Council. In that case, Nankw 
Prasad Singh v. Kamta Prasad Singh (7) 
the facts again are in that report but very 
shortly set out. We have had the advantage, 
however, of seeing what the facts were from 
the record of this Court, the case having been 
tried on appeal on the 7th June 1918 before 
Roe and Coutts, JJ. The facts were sub- 
stantially identical with those which exist 
in the present appeal. A mortgagor hav- 
ing executed a mortgage in favour of the 
plaintiff sold the property to a third party 
who, in the recitals of this sale-deed, 
agreed to pay off the mortgage with a por- 
tion of the purchase-money which was for 
that purpose left in his hands. The mort- 
gagee sued upon his mortgage, not only the 
mortgagor but also the purchaser; but 
this Court refused to grant any personal 
decree against the purchaser, holding that 
he (the mortgagee) could not avail himself 
of the stipulation made in the contract bet- 
ween the purchaser and the mortgagor. 
Their Lordships of the Privy Council upheld 
the decision of this Court, Lord Atkinson, 
ina very short judgment stating, “Their 
Lordships have considered this case, and 
they think itis clear that no personal liabili- 
ty was incurred by the purchasers of tha 
equity of redemption. Their Lordships, there- 
fore, think that the decree of the High 
Court was right and that the point made by 
the appellant fails.” It may be observed 
that in the judgment given by this Courton 
the 7th June 1918, the cases to which I have 
referred above were mentioned and quoted. 


(2) 95 Ind, Oas. 970; 3 P. T. T, 637; 26 C, W, N. 771: 
A, I R, 1923 P, C. 5f (P. C). 
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It seems, therefore, that we are clearly 
bound by the authority of these two deci- 
sions of the Privy Council which are so 
directly in point. h 

The appeal, therefore, must be dismissed 
with costs. I should mention thet there 
was a cross-objection which, however, is not 
pressed and has not been argued and that 
cross-objection also must be dismissed with 
costs. 

It is said by the learned Advocate who 
has appeared for the appellants (and it may 
be mentioned that the question is referred 
to in ground No. 7 of the appellants’ 
grounds of appeal to this Court) that there 
has been some arithmetical or other mistake 
with regard tothe amount of costs which 
have been awarded to the ‘defendants 
Nos. 8 to 13. It was suggested that, as this 
question had been made a ground of appeal 
it might be dealt within this Court. We 
have, however, no materials whatever before 


r 
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us which would enable us to discuss or cone ` 


sider this point. If there has been any 
mistake inregard to the quantum of costs, 
that matter should be referred to and dealt 
with by the lower Appellate Court. 
Foster, J.—l1 agree, The differencs 
between the case quoted in Deb. Narain 
Dutt v. Chuni Lal Ghose (4) and the last 
cases quoted by my learned brother from 
34 All, 63 and 3 Pat. L. T. 637 appears 
to me to ba very important in connec- 
tion with the facts of the present case. 
It is to be borne in mind that in the present 
case there was no notice to the plaintiff at 
the time of the contract. In the judg- 
ment of 41 Calcutta, we see that the promisee 
that is to say, the plaintiff, had a proposal 
mada to him by the promisor, that is to say, 
defendant No. 5, and he accepted it: So in 
that case the promisee was in the position 
indicated in s. 2 of the Indian Contract 
Act. He held the benefit of a contract for 
consideration. 
plaintiff, who claims to be the promisee, has 
never had a proposal made to him by the 
defendants against whom he is seeking a 
money-decree and he certainly never accept- 
ed any such proposal. Therefore, s. 2 does 
not bring him into the position of a person 
who can sue a promisor upon a contract or 
for consideration, That is the distinction 
between the two classes of cases, and I 
think the presentcase falls within the class 
indicated in the Privy Oouncil cases which 
have veen quoted. There may be a third 


class of cases in the judgments which we 


In the present case the 
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have been studying, namely; the class in 
which minors or other third parties sue under 
family or marriage settlements, In such 
cases as those, the plaintiff can hardly be 
regarded asa promisee whe has accepted 
any proposal or promise, and such cases are 
probably decided on the traditional princi- 
ples governing the English Courts of Equity 
rather than by any application ofthe terms 
ofs. 2 of the Indian Contract Act. If lam 
correct, this third class would, I think, be 
exemplified by the case of Khawja Muham- 
mad Khan v. Husaini Begum (2). i 


S. D, Appeal dismissed. 


MADRAS HIGH COURT. 
Seconp Crivit APPRALS Nos, 1803 AND 
1804 or 1922. 
September 7, 1925. 
Present :—Justice Sir Oharles Gordon 
Spencer, Kr, 
KUNKALAGUNTA VENKIAH— 
DEFENDANT—A PPELLANT 
versus 
MANDLEM GURAVIAH AND OTHERS— 
PLAINTIFFS -— RESPONDENTS. 
Part performance—Contract to sell, coupled with 
delivery of possession— Wjeclment suit, defence to— 


Plea of part performance, whether available against 
legal representative—Hindu Law—a<lienee from divid- 


.ed member, rights of—Sons born after contract to se 


and delivery of possession to alienee, night of, to qu 
tion transaction, 

Part performance of a contract by way of delivery 
of possession coupled with an enforceable right to 
specific performance is a good defence to an action in 
ejectment and such a plea is available not only against 
the party to the contract but also against his legal 
representatives.[p. 291, col. 2.] 

‘The sons of a Hindu father born after a contract to 
sell immoveable property is entered into by the father 
and after possession is transferred to the purchaser 
have no right to question the validity of the aliena- 
tion. |p. 292, col. 1 | 

Ponnambata Piilai v. Sundarappayyar, 20 M. 354; 7 
AM. L. J. 210; 7 Ind. Dec. (x. s.) 251 and Chinnu Pillat 
v. Kalimuthu Chetti, 9 Ind. Car. 596; 35 M. 47; (1911) 1 
ae N. 238; 9 M. L. T. 389; 21 M. L. J. 246, distingu- 
ished. 

Karalia Nanubhai v. Mansukhram, 24 B. 400; 2 
Bom. L. R. 220; 12 Ind. Dec. (Nn. 3.) 799, Ram Bakhsh 
v. Mughlani Khanam, 26 A. 266; A. W. N. (1904) 8 and 
Salamat-uz-Zamani Begam v., Masha Allah Khan, 43 
Ind. Uas. 645; 40 A. 18/; 16 A. L. J. 98, relied on. 

An alienee ofan undivided share in family pro~ 
perty from a divided member of the family has no 
equity to ask fora general partition of the | roperties 
of the family. His right is only to recover his aliencr’s 
puare in the property alienated. [p, 292, col, 2. 
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. Sudbe Goundan v. Krishnamachari, 68 Ind. Cas, 869; 
45 M. 449; 80 M. L. T. 217; 42 M. L. J. 372; 15 L. W. 
537; (1922) M. WON. 269; A. I. R. 1922 Mad. 112, dis- 
tinguished. 

Appeals against the decrees of the Court 
of the District Judge, Guntur, dated the 
22nd February, 1922, in A. S. No. 263 
and 264 of 1921 preferred against those 
of the Court of the District Munsif, 
Narasaraopet, dated the 21st March, 1921, in 
O. S. Nos. 1440 of 1919 and 199 of 1920 
respectively. 

Mr. Ch. Raghava Rao, for the 
lant. , 

Mr. V. Suryanarayana, for the Respond- 
ents. 


JUDGMENT.—These two appeals 
arise out of connected suits. Original 
Suit No. 1440 of 1919 was a suit brought 
by M. Guravayya and the minor sons of 
his deceased brother Ramaguruvayya to 
recover possession of lands in the posses- 
sion ofthe defendant. Original Suit No. 
199 of 1920 is a suit by the defendant in 
O. 8. No. 1440 for specific perform- 
ance of a contract to sell entered into 
by Ramaguruvayya, father of the plaint- 
iffs Nos. 2 and 3 in O. 8. No. 1440. In 
the first of these suits, the plaintiffs al- 
leged that the suit lands were taken on 
lease by one Nowloor Periah, that the de- 
fendant got into possession and was paying 
rent for some years but afterwards refused to 
pay rent or to surrender possession, Both 
the lower Courts found against the truth of 
the alleged lease in favour of the defen- 
dant. The District Munsif found that the 
. father of plaintiffs Nos. 2 and 3, Rama- 
guruvayya, had purchased the suit lands 
under Ex. If from Nowloor Periah, to 
whom the family had previously sold the 
same property in discharge of debts and 
cash received at purchase. Afterwards, 
Ramaguruvayya contracted to sell the suit 
property to the defendant and gave hima 
receipt (Ex. I) for payment ofthe purchase 
money, Exhibits I and II were executed 
in 1911. After this, the two minor plaintiffs 
were born. Both the lower Courts have 
taken it as proved that Ramaguruvayya 
became divided in status from his brother, 
the first plaintiff, before the minor plaintiffs 
were born and that they kept the suit lands 
undivided for future partition by metes and 
bounds. 

The District Munsif dismissed the suit 
for possession on the finding that Rama- 
guruvayya entered intoa gontract to sell 
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the property to the defendant. In the other ` 


suibhe gave the plaintiff a decree for 
specific. performance and directed the 
guardian of the minor defendants to exe- 
cute a sale-deed within four months. 

The District Judge on appeal found 
that the suit lands formed part of the an- 
cestral property of the joint family and that 
Ex. A, a sale-deed of 1903, formed the 
root of title in the joint family cf the 
plaintiffs. He also found that there was 
no satisfactory evidence that the first 
plaintif and Ramaguruvayya had sold the 
property to Nowloor Periah, and, therefore, 
Nowloor Periah could not pass any valid 
title to Ramaguruvayya. Then, as regards 
the contract to sell, Ex. I, he held that this 
was only evidence of an agreement to sell 
and did not operate as a transfer of title. 
There is no discussion of the sections of 
the Transfer of Property Act or the Specific 
Relief Actin the judgment, but the Dis- 
trict Judge was apparently referring tos. 
54 of the Transfer of Property Act and the 
provision therein contained that a contract 
for the sale of immoveable property does 
not of itself create any interest in or charge 
on such property. 

At the time when the District Judge 
gave his judgment, the decision of the Full 
Bench of this Court in Vizegapatam Sugar 
Development Co. v. Muthuramareddi (1) 
had not been pronounced. That Fall 
Bench dissented from the previous rulings 
of the two Full Benches in Kurri Veera- 
reddi v. Kurri Bapireddi (2) and in Rama- 
nathan Chetty v. Ranganathan Chetty (8) 
and pronounced that part performance of a 
contract by way of delivery of possession 
coupled with an enforceable right to specific 
performance was a good defence to an action 
for ejectment. 


In this view of the law the defendant 
who has beenin possession of the property 
since 1911 and has paid the price can suce 
cessfully plead his possession and the con- 
tract forsale asa defence to tho suit of 
the two minor plaintiffs who claim under 
Ramaguruvayya. As these two plaintiffs 
were born after the date of the contract to 
sell by ¢heir father, they could not aquire 
at birth any interest in the prope.ty to 


(1) 76 Ind. Cas. 8&6; 46M. 919; 45 MLL. J. 598: 
A. I. R. 1924 Mad, 271; 33 M L. T, 53; (1924) M. W. 


. l4. 

(2) 29 M. 386: 1 M. L. T. 153; 16 M. L. J. 395, 

(3) 43 Ind. Cas. 138; 40 M. 1134: 6 L. W. 3800; 99 
M, L. T. 173; 33 M. L, J. 252; (1017) AL W, N. 757 
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which their father had already parted with 
his title. 

The respondents’ Vakil relies on some 
observations in Ponnambala Pillai v. 
Sundarappayyar (4) to the effect that a pur- 
chaser from a co-parcener of an undefined 
share takes subject to the chance of the 
vendor's share being diminished before the 
partition takes place. In that case the 
plaintiff's father and uncle contracted to 
sell certain properties as soon as they got 
possession ofthe same. Before they got 
possession, the plaintiff was born and his 
father's brother who was a party to the 
contract died. Thelearned Judges observ- 
ed that there was no authority for the 
position that a contract to sell made by a 
Hindu before å son has been born to him 
is binding on the son who is born before 
the transfer of the property takes place. 
There was a suit for specific performance, to 
which the plaintiff was not made a party 
before he brought his suit for partition and 
it was held that he was not bound by the 
decree for specific performance obtained 
against his father. In their observations 
as to the binding character of a contract 
for sale made by a Hindu upon his after-born 
sons, the learned Judges make no direct re- 
ference to the provisions of.the Specific 
Relief Act or to those of the Transfer of 
Property Act. 

In Chinnu Pillai v. Kalimuthu Chetti 
“ (5) the test applied to find the quantum of 

interest vesting in the alienee was to as- 
certain the state of the family at the time 
when -the alienation was made. In the pre- 
sent case plaintiffs Nos. 2 and 3 were born 
both after the contract to sell was entered 
into and after possession was transferred, 
In Bappu v. Annamalai Chetti (6) the co- 
parceners were apparently all born by the 
time the contract was entered into by 
“their father. The plaintiff, who sued after 
the father's death for specific performance 
of the contract to sell property in which 
the sons took an interest at birth, had to 
show thatthe transaction was for the bene- 
fit of the joint family. The fact that here 
the sons werenot born atthe time of the 
contract for sale distinguishes this case 
from that. Karalia Nanubhai v, Mansukh- 


(4) 20M. 354; 7M. L. J. 240; 7 Ind. Dec. (N. s.) 
l 


(5) 9 Ind, Cas. 596; 35 M. 47; (1911) 1M. W. N. 238; 
9M. L. T. 389; 21 M. L. J. 246. 

(6) 72 Ind. Cas. 42; 17 L, W. 864; 44 M. L. J. 226; 
(1923) M. W.N. 218; 32 M. L. T. 253; A, I. R, 1928 
Mad. 313. 
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ram (7), Ram Bakhsh v. Mughlani Khanam 
(8) and Salamat uz-Zamani Begam v. Masha 
Allah Khan (9)are all instances where s. 
54 of the Transfer of Property Act is held 
to be inĘapplicable to cases where possession 
had been given and part of the purchase 
money has been- paid. In Rebala Venkata 
Reddi v. Mangadu Yellappa Chetty (10) 
Abdur Rahim and Srinivasa Iyengar, Jd., 
held that s. 54 of the Transfer of Property , 
Act did not affect equitable rights arising 
under a contract of sale. 

The contentions of the respondents’ 
Pleader (1) that the defendant cannot put 
forward the defence of part performance 
of the contract except against a party to 
the contract, (2) that possession has not” 
been found to be referable to the contract, 
and (3) that the defendant as an alienee 
from a co-parcener has no remedy except 
to ask for partition of the undivided share 
of his vendor may be answered briefly as 
follows:—(1). The legal representatives of 
a party to the contract, such as plaintiffs 
Nos. 2 and 3 are, are bound by the con- 
tract, and under s. 27 (b) of the Specific 
Relief Act specific performance may be. 
enforced againstthem. (2) Ex. I speaks of 
possession having been handed over. The . 
possession thus is referable to the same con- 
tract under which the purchase-money was 
paid. Even otherwise, possession coupled 
with an agreement to sell and payment of 
the price are good defences against an ac- 
tion for possession. (8) Ramaguruvayya, hav- 
ing become divided in “status from the Ist 
plaintiff, the defendant is an alienee from a 
tenant-in-common not from a co-parcener. 
He has no equity to ask fora general 
partition of the family property against a 
tenant-in-common. This distinguishes Subbe 
Goundan v. Krishnamachari (11) from the 
facts of the present case. 

In the result, S. A. No. 1€03 will te 
allowed in part and in modification of 
the lower Appellate Court's decree, the 
lst plaintiff will get a preliminary decree 
for the recovery of a moiety of the suit 
property, the claim of the plaintiffs Nos. 2 
and 8 being dismissed. Hach party will 
bear their costs throughout as each side 


7 (7) 24 B. 400; 2 Bom. L. R. 220; 12 Ind, Dec. (S.s) 
99 s 


(8) 26 A. 266; A. W. N. (1804) 8. 

(9) 43 Ind. Cas. 645; 40 A. 187; 16 A. L. J. $8. 

(10) 38 Ind. Cas. 107; 5 L. W. 234. 

(11) 68 Ind. Cas. 869; 45 M. 449; 30 M. L. T, 217; 42 
M. L. J. 372; 15 L, W, 537; (1922) M. W., N, 269; A, I, 
R. 1622 "Mad. 112, i 
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has only partially succeeded. Second Ap- 
peal No. 1804 is allowed. The defence of 
limitation was raised in this suit (O. 
S. 199 of 1920} .but no issue was framed 
on the question whether the suit was in 
time; there was no contest on the point, 
and the respondents cannot be allowed in 
second appeal to press the point when the 
appellant has not been called, on during 
the trial to show that his suit was in time. 
The sale-deed to be executed will of course 
pass only the interest of the defendants 
Nos. 1 and 2 who were directed by the 
decree of the first Court to execute it, as 


the suit was only against those who were ` 


represented by their mother as guardian. 
The decree of the District Judge is set 
aside and the decree of the District Munsif 
is restored with costs throughout. Time 
for execution of the sale-deed will be ex- 
tended to four months from the present 
date. 

S. A. No. 1808 of 1922 allowed in part. 

5. A. No. 1804 of 1922 allowed. 
V.N. V. 
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BOMBAY HIGH COURT. 
First Civin APPrAL No. 322 oF 1922, 
October 5, 1925. 
Present:—Mr, Justice Fawcett and 
Mr. Justice Madgavkar. 

G.I. P. RAILWAY COMPANY— 
DEFENDANT—APPELLANT 


versus 
A. B. TAMBOLI—Pratntirr— 


< RESPONDENT. 

Railways Act (IX of 1890), s. 72—Signature on Risk 
Note by consignor's agent, validity of—Attestation of 
Risk Note, whether essential—" Fire” —Consignment of 
goods—Liability of Railway, commencement of —Un- 
authorised alteration of document, effect of. 

A Risk Note is validly signed if it is signed by an 
authorised representative of the consignor in regard 
to the business of consigning goods, even though he 
has signed it inhis own name ata place intended 
for attestation hy witnesses. [p. 297, col. 2.1 

Attestation by witnesses is not necessary for the 
validity of a Risk Note [p. 295, col. 2.] é 

The word ‘fire’ in the Risk Note cannot be construed 
ejusdem generis with ‘any other unforeseen event or 
accident’. [p. 297, col. 2.] 

The liability of the Company for goods consigned 
under a risk note comes into operation as soon as the 
goods are tendered by the consignor and accepted by 
the Railway. [p. 299, co]. 2.] 

[Case-law discussed. ] 

Where a subsequent addition to a document though 
unauthorised by the executant serves only to state 
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explicitly what is already implied inthe document 
and what the law would infer from it, such addi- 
tion is immaterial and does not vitiate the instru- 
ment. [p. 297, col. 1] Ba 
Aldous v. Cornwell, (1868) 3 Q. B. 573; 9 B.& S. 
607; 37 L.J. Q. B. 201; 16 W. R. 1015 and Tikamelus 
Javahirdaa v. Ganga, 11 B. I. C. R. 203, followed. 
First appeal from the decision of the 
First Class Subordinate Judge, Dhulia, in 
Suit No. 501 of 1920. 
Messrs. Binning and Campbell, for the 
Appellant. z , ; p | 
Mr. Bahadurji, (with him K. N. Koyajee), 
for the Respondent. 


JUDGMENT. 

Fawcett, J.- The plaintiff is the owner 
and manager of the firm of Tamboli 
Brothers & Oo., who do business as commis- 
sion agents in Amalner in the East Khan- 
desh District. He is the owner of the 
ginning factory and press at that place. 
He used, in course of his business, to send 
finished pressed bales of cotton to various 
mills in Bombay, and,on February 5, 1920, 
he tendered a consignment of one hundred 
and twenty eight bales at Amalner Station 
and, on February 7, 1920, another consign- 
ment of one hundred and sixty-two bales 
for the purpose of being carried and 
delivered to the Swadeshi Mills of Bombay 
at Kurla. Owing toa shortage of waggons 
at that time, there was some delay in the 
despatch of goods traffic at this station, 
and although the bales were accepted by 
the Railway Company for despatch to Bom- 
bay, they were stacked on a portion of the 
goods platform to await their turn as 
waggons became available, Accordingly, 
on February 16, 1920, one hundred and 
sixteen bales out of the first consign- 
ment of one hundred and twenty-eight 
bales were loaded and despatched to Bom- 
bay, and on the next day, the 17th, one 
hundred bales out of the second consign- 
ment of one hundred and sixty-two bales 
were similarly loaded and despatched. Thus, 
there remained a balance of twelve bales of 
the first consignment and sixty-two bales 
of the second, making a total of seventy- , 
four bales.. Before these could be despateh- 
ed, a fire broke out on the afternoon of 
February 25, and these bales with others were 
destroyed by fire. The plaintiff accordingly 
brought this suit against the Agent of the 
G.I. P Railway Company to recover dama- 
ges for theloss ofhis bales. The Railway 
Company in their written statement con- 
tended that the seventy-four Dales in dis. 


“pute were not legally delivered to the Com. 
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pany, and also put the plaintiff to proof 
that the bales had, in fact, been destroyed 
by fire. But thesetwo contentions are not 
now before us. The first one was given up 
in the trial Court and the finding of the 
Subordinate Judge that the seventy-four 
bales were actually destroyed by fire has 
also not been disputed here. The main 
contentions, which we have to consider, 
are, firstly, whether the Railway Company 
is protected by Riek Note in form H which 
is said to have been executed ‘on behalf of 
the plaintiff in November, 1919, and is alleg- 
ed to cover the goods in dispute; and, 


secondly, whether, assuming that the Rail-- 


way Company is not so protected, the lower 
Court has erred in holding that there was 
negligence on the part of the defendant and 
his servants, entitling the plaintiff to dama- 
ges. The amount of damages actually 
awarded by the lower Court is the sum of 
Rs. 10,508. The assessment of damages at 
that amount is not contested before us. 
The Subordinate Judge has held that the 
Risk Note in Form H, Ex. 68, is not binding 
on the plaintiff and in any case does not 
cover the goods in dispute, while they were 
remaining on the goods platform at Amal- 
ner. Unders. 72 of the Indian Railways 
Act, 1890, this document, Ex. 68, is void, 
‘unless it (a) is in writing signed by oron 
behalf of the person sending or delivering 
to the Railway Administration the animals 
or goods, and (b) is otherwise in a form 
approved by the Governor-General in Coun- 
cil, No question arises as to its being in 
the approved form, but it is contended, 
and the Subordinate Judge has decided, that 
it has not been duly signed by or on behalf 
of the plaintiff, who sent the bales to the 
station. The document admittedly was 
filled up by the witness Jamshedji, nephew 
of the plaintiff, and against. the words in 
the form “signature of sender” he has 
written “Tamboli Brothers,” that is, the 
name under which the plaintiff was doing 
business and sending this particular cotton 
to Bombay. He entered the plaintifi’s pro- 


‘fegsion and residence, namely, commission 


agents at Amalner, properly. Then, under 
the word “witness” in the first place pro- 
vided for. the signature of an &ttesting 
witness, he has written his own signature 
and given his residence as Amalner. The 
document also bears the signature of an- 
other witness, namely, one Vaman Ramji, 
The Subordinate Judge says on this point: 

“On the above Risk Note (Ex. 68), how- 
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ever, Jamshedji did not sign his own name 
but the name of the plaintiff's firm, i.e., 
Tamboli Brothers, and he signed his own 
name under the heading ‘witness’ i.e. as 
an attestor. There is thus no signature at 
all either of the plaintiff or his agent as 
required by the above section.” 

He then cites the ruling in Mohabarsha 
Bankapur v. Secretary of State for India 
(1), and referring to the judgment in that 
case says:— 

“When the law says ‘signed’ it means 
the writing of the name of the person who 
signs it either by his own hand or by the 
hand of an agent, who must be disclosed 
and have authority. In contracts of this 
nature which derogate from the ordinary 
law of bailment, the provisions of the law 
must be strictly carried out; and a signature 
like the above was expressly held to be no 
signature in that case.” 

This case, however, differs from that of 
Mohabarsha Bankapur v. Secretary of State 
for India (1), in so far as, undoubtedly, 
Jamshedji has put his own signature on 
this document, although he has not put it, 
it may be said, in the proper place, namely, 


i 


after “Tamboli Brothers,” with some words ` 


or letters signifying that he made that 
signature of Tamboli Brothers as an agent 
of that firm. Mr. Campbell, for the appel- 
lant, also contends that, in any case, the 
decision in Mohabarsha Bankapur v. Secre- 
tary of State for India (1), is incorrect in 
laying down that “when the law says 
‘signed’ it means the writing of the name 
of the person who signsit either by his own 
hand’ or by the hand of an agent who must 
be disclosed and have authority” (page 686).* 
In support of this, he has quoted France v, 
Dutton (2), which supports his contention, 
To my mind, the view taken in the Calcutta 
case goes too far and imports words into 
the section, which are not there. But, 
apart from that, in the present ease, there 
is undoubtedly the signature of the plain t- 
iff's nephew, who had signed the document 
giving his proper name and address, and 
ifit ig a necessary requirement that the 
name of the actual conisgnee should be 
a part of the signaturein order to make 
it valid, then the only question that re- 
mains is, whether the fact that Jamshedji 


(1) 32 Ind. Cas. 393; 200. W. N. 685. 
(2) (1891) 2 Q. B. 208; 60 L. J. Q. B. 488; G4 L.T. 
193; 39 W. R. 716. 
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signed as a witness prevents the document 
being authoritative, It seems to me that 
the view of the Subordinate Judge, un- 
doubtedly, lays greater stress ona techni- 
. cality than on the real substance of the 
matter, The object of the Legislature plainly 
is to have some clear evidence that the 
terms of the contract have been accepted 
by the person who, itis alleged, is bound 
by it. In the present case, it is clear that 
Jamshedji, purporting to act on behalf of 
the plaintiff, did accept the terms of Ex, 68. 
No atithority has been- cited of any case 
where a Courtin England has taken such a 
technical view of the matter, although there 
is a similar provision as to the signing of a 
Risk Note of this kind contained in the 
Railway and Canal Traffic Act, 1854, s. 7. 
It is presumably upon the precedent of 
that enactment that this provision has 
been made ins. 72 of the Indian Railways 
Act. Some assistance is afforded by the 
analogous case of contracts, which, under 
the Statute of Frauds, (29 Car. 2, e. 3),s. 4, 
have to be evidenced by some memorandum 
or note thereof in writing, signed by the 
party to be charged or some person lawfully 
,authorised by him to sign. 
been numerous decisions upon what con- 
stitutes a proper signature in such cases, 
and I may refer to Halsbury’s Laws of 
Eogland, Vol. VII, Art. 776, page 376, 
where it is said:— 

“Itis not enough that the party to be 
charged is identified by the memorandum; 
‘he ia required to sign it but if it is signed, 
it matters not for what purpose the sig- 
nature was put, if only it was put to attest 
the document as that which contains the 


rant) 


terms of the contract. 

Again in Art. 775 at page 375 it is 
stated: — 

“The signature must be so placed as to 
show that. it was intended to relate and 
refer to, and that in fact it does relate and 
refer to, every part of the instrument. It 
does not, however, signify in what part of 
the instrument the signature is to be found, 
ifit is inserted in such a manner as to 
have the effect of authenticating the whole 
of the instrument.” ; i 

In Art. 779, at page 379, it is said:— 

“The signature of an agent may bind 
his principal though the agent signs only 
in the character of witness.” 

There the cass of Wallace v. Roe (3) is 


` (8) (1903) 1 Tr. R. 32; 7 Ir, Ly, R, 15, | 
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cited, and it is.directly in point. These 
principles, I think, apply equally to the 
present case, so long as Jamshedji's signa- 
ture was intended to evidence that he, as 
the representative of Tamboli Brothers, 
authenticated the contract as one which 
Tamboli Brothers accepted. If so, it is 
immaterial whether the signature appears 
in the proper place, namely, the place pro- 
vided for the signature of the sender, or 
whether it appears in the place meant for 
one of the attesting witnesses. It might, no 
doubt, make a difference, if the document 
were one which requires to be attested by 
two witnesses, like a mortgage under s. 59 
of the Transfer of Property Act, because 
then it might naturally be said that the 
plaintifs signature could not be taken as 
covering the signature of the proper execu- 
tant as well as the signature of an attesting 
witness. Also reliance might be placed on 
rulings that an attesting witness should be 
an independent person and not one who 
is intimately connected with the execution 
of the document. But the present is not 
a case of that kind. Mr. Bahadurji, for the 
respondent, argued that, inasmuch as the 
form provides a space for the signature of 
two attesting witnesses, it must be taken 
that the law requires two such attestations 
to make it valid. If that had been the 
intention of the Legislature nothing would 
have been easier than to have said in cl. (a) 
of sub-s. (2) of s. 72, that the document 
must also be attested by two witnesses ; 
and the mere fact that the form provides a 
place to enable two witnesses to attest the 
signature of the sender does not amount to 
enacting that the document is invalid, 
unless it is attested by two witnesses. 
Obviously, it is a precaution, which is 
useful, to have it attested by one or two 
attesting witnesses. Inasmuch, however, as 
8.72 only requires that there should be a 
signature, suchas I have mentioned, and 
makes no reference to the necessity of at- 
testation, I do not consider that Mr. Baha- 
durji’s contention is sound, 

Again, I may refer to casés which have 
been decided in India with reference tothe 
provisions of s. 19 of the Indian Limitation 
Act. Both in the Act of 1877 and that of 
1908, in drder to make an acknowledgment 
of thé kind referred to in that section 
binding, it has to be signed by a person 
against whom a right is claimed or by an 
agent duly authorised in that behalf, and 
there have been numerous rulings as to the 


996 
Bignature necessary in such a case. For 
instance, it was held in Andarji Kalyanji v. 
. Dulabh Jeevan (4), and Jekisan Bapuji v. 
Bhowsar Bhoga Jetha (5), that it is quite 
sufficient if a debtorsigns at the top ofan 
account instead of at the bottom; and in 
Gangadharrao Venkatesh v. Shidramapa 
Balapa Desai (6), it was held that, even if 
the debtor did not give his name but wrote 
certain words at the beginning and at the 
end of the letter, and it was proved that 
this was the usual mode of signing and 
authenticating letters and informal docu- 
ments among the class to which the de- 
fendant belonged, still the letter was signed 
so as to fulfil the conditions prescribed by 
s. 19. Similar rulings, to which I may 
refer, are Mathura Das v. Babu Lal (7) and 
Sadascok Agarwalla v. Baikanta Nath Basu- 
nia (8), where the decision in Gangadharrao 
Venkatesh v. Shidramapa Balapa Desai (6), 
. was approved. Technicalities of the kind, 
to which the Subordinate Judge has listen- 
ed, have not been allowed to defeat a 
substantial fulfilment of what is really 
required, namely, some clear evidence 
that the sender is bound by either person- 
_ ally signing or by employing an agent who 
signs on his behalf; and, in my opinion, 
the signature in this case does bind the 
plaintiff, so long as it is shown by evidence 
that Jamshedji had either express or im- 
plied authority from the plaintiff to sign a 
document of this kind, Béfore, however, 
I go to that question,-I may briefly refer 
to the rules in Exhibit 101, which have 
béen relied upon by Mr. Bahadurji and 
were also relied upon inthe lower Court. 
The Subordinate Judge held that these 
tules were made simply for the guidance 
of the railway officials and have no force of 
law, and I quite agree with that opinion. 
The instructions in some parts go beyond 
the actual- requirements of s. 72, for in- 
stance, Order No. 55 of the Traffic Instruc- 
tion Book prohibits an agent being allowed 
to siga, whereas s. 72 clearly allows an 
agent to sign for his principal. It is quite 
clear that these rules cannot restrict the 
plain provisions of s. 72 

The Subordinate Judge has not dealt in 
detail with the question whether famshedji 
had authority to sign Exhibit 68, and, I 


(4) 5 B. 88; 3 Ind. Dec. (xN. s.) 60. 

(5) 5 B. 89; 3 Ind. Dee. (N. 8.) 61. 

(6) 18 B. 586; 9 Ind. Dec. (xN. s.) 899. 
(7) 1 A. 683; 1 Ind. Dec. (N. 8.) 477, 
(8) 31 O, 1043; 9 O. W. N. 83. 
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think, in the circumstances, it may be taken 
that he did not hold it proved that he had 
such authority. In my opinion, the evi- 
dence of the plaintiff and Jamshedji clearly 
establishes that Jamshedji, who, it must be 
remembered, is the nephew of the plaintiff, 
had ample authority to sign Ex, 68. 
‘He says that he was looking to this work 
of consigning goods from the railway ‘sta- 
tion at Amalner, and the plaintiff admitted 
that the consignment notes in those cases 
were executed by Jamshedji on his behalf, 
He also admitted that the goods are gene- 
rally booked on risk notes, although he 
alleged that he did not know whether any 
risk-notes were actually passed by his firm 
oron behalf of his firm. This allegation is 
undoubtedly open to suspicion. Jamshedji 
in his evidence stated that he looked to the 
filling up of the consignment notes as to 
bales sent by Tamboli Brothers and that 
no other person did that work. Again he 
says: “ The office work I do does include 
the work of sending goods to the station, 
and I am supposed to do everything neces- 
sary in connection with this work.” He 
also states that he has been doing this 
work since 1915, and that “we” i. e., pre- 
sumably Tamboli Brothers, had executed 
several risk notes in favour of the Company 
since 1915, No doubt, it is not proved 
that Jamshedji has signed any other risk 
note on behalf of Tamboli Brothers, but 
the other evidence that I have alluded to, 
in my opinion, clearly. establishes that, 
by virtue of ss, 187 and 188 of the Indian 
Contract Act, Jamshedji had implied 
authority to sign a risk note like Ex, 68, 
which was part of the plaintiff's business 
of consigning goods from Amalner to Bom- 
bay. The evidence of the foreman, Mohani- 
raj, and of the Station Master can, in no 
way, detract from the effect of the evidence 
of the plaintiff and Jamshedji. Even if 
the foreman thought that the risk note 
could only be signed by the actual sender, 
that was not good law and cannot bind 
the Railway Company. Again, the opinion 
of the Station Master that Jamshedji should 
have signed his own name as for the prin- 
cipal is not conclusive for the reasons I 
have given. The fact that Jamshedji 
signed in the place he did, suffices to make 
his signature, one on behalf of the plaintiff, 
within the meaning ofs. 72 of the Indian 
Railways Act. Jamshedji’s signature was 
made by him as as agent who had authori- 
ty to make such a signature. In Aldridge 
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v. Great Western Railway Go. (9), where a 
carrier was employed both by the plaintif 
and defendant and signed a special contract 
of this kind, the Court held that his signa- 
ture in the name of the plaintiff bound the 
plaintiff. The present isa much strongér 
case, Jamshedji was the- authorised re- 
presentative of the plaintiff in regard to 
the business of consigning goods, and his 
signature clearly binds the plaintiff, 

The Subordinate Judge has, however, 
also held that the word “witness” in this 
risk note above Jamshedji's signature 
appears to have been scored out and 
that this scoring must have been done 
by somebody on defendants behalf, 
- probably for the purpose of this suite He 
also holds that the foreman, Mohaniraj, 
made insartions in this form in the plaint- 
iff’s absence, and that it is not proved that 
hə did so at tha instance of the plaintiff's 
witness Chunilal. These are the writing of 
the words “For Swadashi Mill and David 
Mill” at the top of the form, and the 
writing of the words “ G. I. P.” twice in the 
form itself. He says: “Iu fact, the risk 
nots was originally an incomplete docu- 
ment and was unauthorisedly filled up and 
completed by the foreman and as such it 
cannot be held to bs binding on the plaint- 
iff.’ I did not understand Mr. Bahadurji to 
support this reasoning. He, in fact, said 
that he conceded that this scoring, if real, 
made no difference to the defendant’s main 
contention.. But, in any case, assuming that 
such alteration was unauthorised, it, in my 
opinion, clearly falls under the principle 
laid down in Aldous v. Cornwell (10), and 
followed in Tikamdas Javahirdas v. Ganga 
(LL), that where a subsequent addition to 
a document, though unauthorised by the 
executant, serves only to state explicitly 
whatis alraady implied in the document, 
and what the law would infer from it, such 
addition is immaterial, and does not vitiate 
the instrument. Here, in the view of the 
law I have taken, the scoring of the word 
“ witness“ made no real difference in the 
validity or the effect of the document as 
originally executed, and the insertions of 
the letters “G I. P.” andthe heading “For 
Swadeshi Mill and David Mill” only carried 
out what was implied inthe document and 


(9) (1864) 33 L. J. O. P. 161 at p. 167; 15 C. B. (x. 8.) 
582; 143 E. R. 913: 137 R. R. 667. 

(10) (1868) 3 Q. B. 573; 9 B. & S. 607; 87, J, Q. B. 
201: 16 W. R 1015. 

(11) 11 B. H. O. R. 203. 
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what the law would infer from it. it is not 
a case where the resiilt goes to make ths 
instrument operate differently from thé 
original instrument like that in Gudeychand 
Boodaji v. Bhaskar Jagonnath (12) There- 
fore, in my opinion, the view of the Sub- 


„ordinate Judge on this particular point is 


clearly unjustifiable, 

The Subordinate Judge, has, howevei 
decided that, even if Rx. 68 is a vali 
document, it does not absolve the Railway 
Oompany from all liability absolutely and 
unconditionally, and that. “the liability 
would subsist, if the plaintiff could prove 
that the fire, which destroyed his bales, 
was not due to any unforeseen event of 
accident.” He comes tò that view by hold- 
ing thatthe ejusdem generis rule of con- 
struction applies, so that the words “fire or 
robbery in a running train” are only 


illustrative of the words “any other unfore-_ 


seen event or accident” appearing at the 
end of the sentence, Strictly speaking, the 
ejusdem generis rule does not apply to the 
present case, because that rule is one that 
is ordinarily applied to the case of constru- 
ing a general expression occurring at the 
end of a clause such as “or any unforeseen 
event or accident.” Thus, under that rule 
those words can be considered as restricted 
to a case ejusdem generis with the previous 
words such as “fire or robbery in a running 
train.” But the Subordinate Judge goes 
further and treats the rule as restricting 
the meaning of the previous expressions by 
reference to the subsequent general expres- 
sion. That, no doubt, is permissible in a 
case where the general expression clearly 
covers the previous words, such as in the 
case of Great Western Railway Co, v, Swindon 
and Cheltenham Railway Co. (13), where the 
expression used was "horses, oxen, pigs 
and sheep, from whatever country they may 
come.” There the general expression “from 
whatever country they may come” was as 
much applicable to the first three classes 
of animals as to the last one. In the present 
case, to construe this particular contract ag 
if it read “provided that the term ‘wilful 
neglect’ be not held to include any unfore- 
seen event or accident such as “fire or robhery 
from a running train” is to re-draft the 
whole clause. There is no adequate ground 
in my opinion, to hold that the parties meant 


(12) 6 B. 371; 6 Ind. Jur. 583; Chitty’s S. O. C. R. 102; 
3 Ind. na (x. 8.) 703, hitty’s 5. G. G. R. 102; 

(13) (1884) 9 A. ©. 787 at p, 808: 53L. J. Ch. 1075: 
51 L. T. 798; 32 W. R. 957;48 J.P. egl Ot TTS 
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anything other than whatis expressed by 
the contract, namely, that the term “ wilful 
neglect” should not in any case be held to 
include fire, that is to say, wilful neglect 
in omitting to take proper precautions 
against fire; and the argument of the 
Subordinate Judge resembles that of the 
trial Judge in B.B.& C. I. Ry. v. Sakar- 


- chand (14), which was dissented from by 


this Court in that case. He there held that 
two or three thefts in every week and 
almost as a matter of course clearly called 
for greater vigilance on the part of the 
Railway Administration, and that when the 
frequency of such thefts assumed almost 
scandalous proportions, an additional duty 
was imposed on the Railway Company to 
take preventive measures and not to shirk 
its responsibility under cover of risk-note, 
which must have been intended to provide 


, for stray or isolated cases of unforeseen or 


unavoidable thefts. The learned Chief 
Justice in his judgment-says (page 7884): — 

“Unfortunately the learned Judge went 
onto make some remarks which were not 
necessary for the purpose of deciding the 
case, and if those remarks were to stand, 
they might be followed in similar cases by 
the subordinate Courts, and, therefore, it 
is necessary to remark that if there is a theft 
in a running train, then the Company are 
protected by the risk note.” 

I think that applies equally to this case, 
namely, that if there is a fire, then so far 
as the question of wilful neglect with 
regard to that fire is concerned, the Rail- 
way Company is protected by Ex 68, if 
valid and applicable to the bales in ques- 
tion. The Subordinate Judge says that his 
construction is: obviously right because, 
“else, even if fire was intentionally caused 
by a railway servant, the company would 
be exempt from all liability under the 
above proviso, which is obviously absurd.” 
But I think that, in such a case, the com- 
pany would not be exempt, in spite of the 
risk-note, on the general principle that no 
man can take advantage of hisown wrong, 
which would include wrongs committed 
by his servants, if proved to be deliberate. 
Then the Subordinate Judge holds that 
“in the present case the fire, whioh occurr- 
ed at the Amalner station, on February 25, 
1920, was not an ‘unforeseen event orac- 


(14) 68 Ind. Cas. 534; 24 Bom. L. R. 787; A. LR. 
1922 Bom. 256. 
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cident, but. could have been anticipated 
and steps taken to prevent it.” It is not 
really necessary to consider that point in 
the view of the meaning of the proviso 
that I have taken. But supposing the Sub- 
ordinate Judge’s view is correct, still I 
do not agree that the fire in question can 
be said not to ba an ‘unforeseen event or 
accident’ No doubt, the circumstances 
were such that the possibility of such a fire 
taking place could be foreseen. But that 
is a very different thing to being able to 
foresee this particular fire as an actual 
event. The case is somewhat analogous 
to that of an act of God which, in the 
legal sense of the term, may be defined as 
an extraordinary occurfence or circumst- 


ance which could not have been foreseen ~~ 


and which could not have been guarded 
against: Halsbury’s Laws of England, Vol. 
VII, Art. 878, p. 428. But, as is there pointed, 
out, the mere fact that a phenomenon has 
happened once, when it does not carry with 
it or import any probability of a recurr- 
ence~when, in other words, it does not 
imply any law trom which its recurrence 
can be inferred—does not prevent that 
phenomenon from being an act of God. 
This is not, of course, an act of God, 
though the same principle, in my opinion, 
applies, namely, that the event was not one 
which could be foreseen within the mean- 
ing of the expression as used in this clause. 

The main contention, however, of the re- 
spondent is that, in any case, Ex. 68 did 
not cover the seventy-four bales in ques- 
tion. This also was a point on which the 
Subordinate Judge found in favour of the 
plaintiff, He saye:— 

“Another circumstance is that the par- ' 
ticular bales in question, the subject 
matter of the present suit, were not de- 
spatched by the Company at all,and as 
no freight, much less reduced freight, was 
charged in respect of them, the Risk Note 
(Ex. 68) cannot apply to them. It may be, 
that the consignor intended to send them 
at.a reduced freight, but so long as the 
reduced rate was not paid, the special 
contract limiting the general liability of the 
defendant Company as a bailee cannot come 
into force.. The mere fact that these bales 
were a part of one consignment note as to 
some bales in which reduced freight was. 
taken, can have no legal significance.” 

It is rather difficult to go as far as the 
Subordinate Judge, in any case, in view of 
the evidence of the plaintiff that the 
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railway freight in respect of such con- 
` signments is never paid in advance, but 
is always paid on delivery. The-view of 
the Subordinate Judge, that the risk-note 
could not come into force with regard to 
those bales until the freight had actually 
been paid, fwould, in those circum- 
stances, entail the absurd result that goods 
would not be covered by the risk-note even 
while in transit-on the railway. Mr. 
Bahadurji, for the respondent, naturally 
has not gone so far as that, but his conten- 
tion is that the paragraph at the beginn- 
ing of the risk-note, “unless I/we shall 
have entered into a special contract in 
relation to any particular consignment,” 
gave him an option of deciding not to 
send any bales at the owner's risk at a 
reduced rate under Ex., 68, but at the 
railway risk at a higher rate, and that 
until the occasion had arisen for finally 
` deciding whether the goods were to goat 
owner's risk or railway risk, the -agree- 
ment, Ex. 68, did not come into operation 
so as to affect the ordinary liability of the 
Railway as a bailee under s. 72 of the 
Indian Railways Act. He has pointed out 
evidence which shows that no railway 
receipt was granted atthe Amalner Railway 
Station until the goodshad heen actually 
loaded, and that itis only when the rail- 
way receipt, or at any rate, the part of 
the consignment note dealing with this 
‘ matter had actually been filled in, and a 
remark made as to whether the goods were 
being sent at owner's or railway risk, that 
the option was finally determined. I think 
that there are two difficulties in the way 
of this particular contention. The first 
is, that this parenthesis appears not in the 
actual terms of the agreement arrived at 
between the parties butin the prelimin- 
ary recitals, which is not quite on the same 
footing asif the words “unless I/we shall 
have entered into a special contract in 
relation to any particular consignment” 
had appeard after the words “do hereby 
agree and undertake; and, therefore, it 
is certainly open to some doubt whe- 
ther this general agreement did in fact 
give an opticn of the kind now in 
question. But assuming that is an objec- 
tion of a technical kind and that the plaint- 
iff could ask tle Railway Company to send 
any particular consignment at railway risk 
instead of at owner’s risk, the main ques- 
tion, in mv opinion, is whether any such 
option could in fact be’ said to exist in the 


-have the further fact that two hundred and 
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circumstances of the present case. It is 
quite clear from the evidence in the case 
which confirms the general recital at the 
beginning of Ex. 63, that the practice 
was for all such cotton bales to be sent at 
the special reduced rates at owner's risk 
under this particular contract, or similar 
contracts, ‘This contract was entered into 
on November 3, 1919, and, according to the 
uncontradicted evidence of the foreman 
Mohaniraj, remained in force for six months 
from its date. I agres with Mr. Camphell 
that the: ordinary presumption, in any 
case where the plaintiff's bales were brought 
to the station and delivered to the Railway 
Company for carriage, would be that the 
goods were to be at owner’s risk under 
this particular general contract. There ig 
no suggestion in the evidence of the plaint- 
iffor of any witness on his behalf that 
there ever was any idea of these particular 


seventy-four bales not being sent in accord- ` 


ance with the usual practice: and we 
sixteen bales had been despatched a few 
days previously, forming the bulk of the 
two consignments, at the reduced rate. Even 
supposing that it was open to the plaintiff 
to go and ask that the remaining baleg 
should be sent at railway risk, in fact no 
such request had been made to the Railway 
Company, according to the evidence, prior 
to the fire breakiug out; and, in my opinion 
the remaining bales must, in the circum- 
stances, be treated as being bales which 
had been tendered to the Company for 
carriage at owner's risk. Consequently 
unless thereis anything in the document 
to prevent it, the reduced liability of ihe 
company under the terms of the contract 
would come into operation as soon ag the 
goods had been so tendered and so accept- 
ed by the Railway Company. 

The other view would violate the ordinary 
rule that a person cannot act on an agree- 
ment and at the same time repudiate it: 
Crossly v. Dixon (15). The plaintiff had 
acted under this agreement in regard to the 
two hundred and sixteen bales, and he can- 
not be allowed to say that it did not operate 
in respect of the remaining bales, which 
(under the presumption that I have drawn} 
were to be sent similarly under the terms of 
this contract. A similar principle applies 
toacase where a person has an option to 

15) (1863) 10 H. L. C. 293 at p. 310: 1 N 540; 
LUPA 617. 9 Jur xa) 00è Leite d); 11 w R 
716; 11 E. R. 1039; 138 R. R. 100, D 
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¥éscind an agreement distovered to be void. 
In such a case, 4 man cannot rescind the 
contract in part only. When he decides 
to repudiate it, he must repudiate it alto- 
gether: The case is also somewhat similar 
to that of the appropriation of goods fora 
particular sale, so as to miake the goods 
‘ascertained’ under s. 83 of the Indian 
Contract Act. Here there was a definite 
Appropriation of these bales by the plaintiff 
to the contract, Hx. 68, and that had 
been assented to by the Railway Company. 
According to the ruling of this Court in 
Ramachandra Natha v. G.I. P. Railway 
a ise a delivery to the Railway Company 
and acceptance by the railway is valid in 
law, before a railway receipt is actually 
granted; and there is nothing either in 
the law or in the rulings of this Court which, 
I think, prevents the view that I have men- 
tioned being accepted. The contract itself, 
as would naturally be the case, seems clear- 


ly to have been drawn so as to cover not. 


only the period of actual transit but also 
the period before such transit, during which 
the goods may be in the actual possession 
ofthe railway, as well as the period subse- 
quent to such transit, before they are actu- 
ally given delivery of to the consignee. 
The words “before, during and after transit” 
are too clear’ to be open to any other 
construction, and this is also in accordance 
_ with the view that has been taken in Eng- 
land as to the commencement and duration 
of the liability of a common carrier of goods 
who carries on the business both of a 
warehouseman and a common carrier, As 
stated in Addison's Law of Contracts, 10th 
Edition, page 973, if goods are received 
into his warehouse to #await the future 
orders of the owner or consignor as to their 
destination, he is clothed only with the 
ordinary duties and responsibilities of a 
warehouseman or bailee for hire. But if 
the destination is marked out, and the car- 
rier has nothingto do but to forward the 
goods on the earliest opportunity to the 
place indicated, he isresponsible asa com- 
mon carrier for any loss or damage that 
may occur to the goodsin the warehouse, 
as they are then in transitu in cgntempla- 
tion of law. The cases relied upon are 
Forward v. Pitiard (17) and Hyde v. Trent 


and Mersey Navigation Co. (18). Here, if 
(16) 29 Ind. Cas. 545; 39 B. 485; 17 Bom. L: R 
Q 


96. 
(17) (1785) 1 T. R. 27; 99 E. R. 953; 1 R. R, 142. 
gc Ome 51. R, 389 at p, 398; 101 E, R. 218; 2 R. 
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the goods cannot be said to have been in | 
transitu in contemplation of the law, the 
contract itself makes provision for their 
being covered during this particular 
period. Consequently, in my opinion, the 
view which found favour in the lower 
Court as to the contract not eovering these 
seventy-four bales is erroneous, and the 
contract clearly applies to them. 

The result is that, in my opinion, the 
plaintiff is bound by this contract, and that 
the Railway Company are absolved from 
any liability in respect of this. fire, inas- 
much asthe term “wilful neglect” cannot, 
under the terms of the contract, be deemed 
to include any wilful neglect connected 
with that fire. 

In this view the other point as to the `’ 
lower Court’s finding that there was negli- 
gence in dealing with the goods under the 
ordinary rule of law, under s. 72 of the 
Indian Railways Act, does not really arise 
for decision, but, as the case may go further, 
I think we should give our opinion. It has 
been laid down by this Court, following 
Brabant & Co. v. King (19) that the obliga- 
tion of the Railway Company towards the 
consignor of goods ‘includes not only the 
duty of taking all reasonable precautions 
to obviate risks, but the duty of taking all 
proper measures for the protection of the 
goods when the risks actually occur, vide 
Lakhichand Ramchand v.G I. P. Railway | 
(20). -Thus in Narsinggirji Manufacturing 
Co. v.G. I. P. Railway (21) the railway were 
held to be negligent in having no proper 
water arrangements io put out the fire after 
it had occured. In the present case, it seems 
quite clear from the evidence that the 
arrangements for dealing with the fire. 
were inadequate, and that there was also 
an insufficient supply of water. The evi- 


` dence has been sufficiently summarised by 


the Subordinate Judge, and I need not 
repeat it here. I have regard to the con- 
sideration that has been put before us by 
the learned Counsel for the appellant that 
it is impracticable for the Railway Com- 
pany to have warehouses properly protect- 
ed from risk of fire through engine sparks 
or otherwise, or to provide tarpaulins or 
other protection at every station where 
bales of cotton may be brought; but the 
present cass arose at an important junction, 


(19) (1895) A. C. 632 at p 640; 6t L. J. P. C. 161; I1 
R. 517; 72 L. T. 783: 44 W. R. 157, 

(20) 14 Ind. Oas. 793; 14 Bom. L. R. 165; 37 B. 1, 

(21) 51 Ind. Cas, 309; 21 Bom, L. R. 406. 
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where we might expect efficient arrange- 
ments, at any rate, for the suppression of 
fire, to be available. 
casion like the present one where there was 
considerable delay in the despatch of bales, 
which meanwhile had-to remain in the open, 
a prudent owner would take extra precau- 
ons against the risk of the bales catching 

re, 
‘view of the Subordinate Judge that there 
was a shunting engine employed constant- 
ly at this station, and although spark arres- 
tors were used to reduce the risk of fire, 
yet the circumstances did give occasion 
for extra precautions in preventing such 
risk. It has been laid down in Smith v. 

London and South Western Railway Co. (22) 
` that although there may be no negligence 
in the working of the engine or in its con- 
struction, a Company may be liable for 
damage done by fire caused by sparks, if 
by leaving inflamable material close to the 
_ line, or otherwise its negligence caused the 
damage. In view of the evidence as to the 
ineffective arrangements for suppressing 
fire, I think that there is‘no sufficient ground 
for our differing from the finding of the 
lower Court that there was negligence, if 
the case is dealt with only under the liabi- 
lity of a bailee under s. 72. There was 
negligence, I think, in the Company’s not 
taking steps tosee that the hydrants were 
working properly and that there was a 
sufficient supply of water in case fire broke 
:out, I also think that there was some neg- 
ligence in their not having a proper watch 
kept to prevent the risk from sparks or 
bidi smoking mentioned by the Subordi- 
nate Judge. Therefore, on that part of the 
case, I would not intefere with the lower 
Oourt’s decree, 

“I think thatthe appellant is entitled to 
succeed on his other contentions and’I 
would, therefore, allow the appeal with 
costs. 

Madgavkar, J.—The main question 
in this appeal is whether the liability of 
the appellant Company is according to the 
terms of the risk note in Form H, Ex. 68, 
or is that of a bailee under the Indian Con- 
tract Act. “ 

Two main objections to the risk note are 
taken for the respondent. The first is that 
the signature is not in accordance with 
s. 72 of the Indian Railways Act. ‘The sig- 
nature is by Jamshedji, the nephew of the 


(22) (1871) 6 O. P. 14; 40 L. J. O. P, 21; 19 W. R. 
230; 23 L. T. 678, 
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Certainly, on an oc- 


I see no reagon to differ from the. 
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owner of the respondent firm, On the ervi- 
dence Jamshedji has been in charge of the 
business since 1915 and particularlyincharge 
of consigning and delivering goods to the 
railway from the respondent’s factory at 
Amalner. He is, therefore, in the habit of 
signing for the firm,and in the particular 
year in question, in November, Jamshedji 
signed the particular form H. It is com- 
mon ground that, during the current cotton 
season, all the consignments sent by the 
respondent, including the seventy four 
bales, were sent on the terms of this risk- 
note in form H. The respondent thus 


admits that Jamshedji had authority. 
It appears to me, therefore, whether 
the word “witness” is scored by Jam- 


shedji or no, the agreement is in writ- 
ing, itis signed on behalf of the respond- 
ent by Jamshedji, and in my opinion, it is 
sufficient compliance with the terms of s. 72 
cl. (2) (a), to make the agreement valid in 
law. 

The second objection is more subtle. It 
is argued that thisformal agreement is not 
to come into force until the goods were 
moved or at least they were loaded in 
waggons. The respondent used to send all 
the bales to the company even before they 
had waggons ready with them, and the 
consignment note was then taken pending 
the actual payment of freight for that parti- 
cular consignment. It appears that the 
consignment note wassent when the goods 
were tendered, and the lower portion was 
filled in when the goods were ready to 
be loaded in waggons. Reliance is placed 
on the words in brackets in the form “unless 
I/we shall have entered into a special contract 
in relation to any particular consignment.” 
It is argued that the respondent has, therefore, 
the option of paying higher freight and send- 
ing the goods at the risk of the railway, and 
therefore, at the time when the firé occurred 
atthe station, therisk-note in form H was not 
effective between the parties. Reading the 
agreement asa whole, however, it will be 
noticed that the general agreement was 
entered into in November for all the consign- 
ments for the season on the part of the 
respondent and that it extends to goods 
“before, during and after transit.” The 
clause, which was relied upon for the res- 
pondent enables him in the case of a 
particular consignment to send it at railway 
risk, if he chooses to pay higher freight. 
That option, in my opinion, is notanoption, 
which can set aside the general agresinent 
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between the parties Ex, 68, until and unless 
there was at least a clear expression of an 
intention on the respondent's part to set it 
aside on his paying higher freight and send- 
ing the goods at railway risk. Of such 
intention there is no evidence whatever. 
The words “before, during and after transit” 
clearly mean the entire period from the 
time delivery was taken by the Railway 
Company to the time delivery was 
made by the Railway Company to the con- 
signee. They cover, therefore, the period 
when the fire took place. Moreover, the rail- 
way company charged the respondent no rent 
for storage in the yard: and no demurrage. 
Thus there is no obvious reason to extend 
the appellant’s liability. 

Under the convenants of this risk-note 
in Form H,the appellant is clearly absolved in 
express terms from fire. 

The remaining question is whether any 
wilful neglect on the appellant’s part was 
proved. It appears upon the evidence that 
the means of extinguishing fire were not 
as they ought to be in the case of a large 
cotton exporting station such as Amalner. 
One hydrant was certainly not working and 
the water was not at 
Probably on.the whole, this was neglect, but 
not, I think, wilful neglect within the mean- 
ing of risk-note form H, so that the company 
should be made liable merely. on this 
— account. pz 

For these reasons, I agree that the appeal 
must be allowed and the. plaintiff-respond- 
ent’s suit dismissed with costs in both the 
Courts, 


R. L, Appeal allowed. 
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LAHORE HIGH COURT. 
SEGOND Cıvıl ArPBAL No. 585 oF 1926. 
May 18, 1926. 
Present: —Mr. Justice Jai Lal. 
Musammat MUL KUAR~—Dsrenpant 
— APPELLANT 
` VETSUE 
DIWAN CHAND AND O0TAERS-—PLAINTIFFS 
‘ — RESPONDENTS. £ 

Civil Procedure Code (Act V of 19089, s. 11—Con- 
droversy in subsequent suit left open in previous suit— 
Res judicata. 

Where tho matter in controversy in the subsequent 
suit was expressly left open in the previous suit, 
¢he subsequent suit is not barred by the rule of res 

` judicata. sa 

Second appeal from an order of the 
Additional District Judge, Lahore, dated the 


MUL KUAR v, DIWAN OHAND. 


sufficient pressure. 


in later litigation. 


(sÅ I. O. 1926) 


15th Jauuary 1926, reversing that of the ` 
Subordinate Judge, Fourth Class, Lahore, 
dated the lst June 1925. ` 

Mr. Ganga Ramn, for the Appellant. 

Diwan Mehar Chand, for the Respond- - 
ents. 3 

JUDGMENT. —The point involved in 
the suit out of which this second appeal has 
arisen was whether the plot marked be 
belongs to the plaintiffe, whether they had 
a right of way over the plot marked alif, 
which admittedly belongs to the defendant. 
The District Judge has held that the plot 
marked be is owned by the plaintiffs and 
that as there is no access to this plot except 


over the plot alif, therefore, the owners of 


the plot had a right of way over plot ali 
in order to have access to plot be. It ap- 
pears that previously the defendant had 
instituted a suit against the plaintiffs for 
possession of the plot alif. The defendant 
in that suit claimed to be the owner of 
plot be and also of plot alif. It was finally 
decided by LeRossignol, J., on the 6th -Peb- 
ruary 1924 that plot alif belonged to the 
plaintiffs in that case, but the learned 
Judge expressly left open the question of. 
the ownership of plot be as, well as the 
question of right of way over plot alif for 
decision in separate proceedings. Consequ- 
ently the present suit was instituted. 

16 was contended on behalf of the defend- 
ant that the suit was barred under s. 11 of 
the O. P. C. by virtue of the decision in the 
previous suit. I have already stated the pur- 
port of the final judgment in the previous 
suit. It is obvious that there isno ground to 


‘ hold that the present suit is barred by 
. virtue of anything that was decided in the 


previous suit as the matter now in contro- 
versy was expressly left open to be decided 
The remaining con- 
clusions of the learned District Judge are 
findings of fact and are based on evidence 
and cannot be attacked on second appeal. 
It was contended by Counsel for the res- 
pondents that the finding of the District 
Judges is opposed to the facts admitted by 
one of the plaintifis in the previous suit. 
That may be so, but the District Judge hss 
based his conclusion on the evidence that 
was produced before him and the previous 
statement of one of the plaintifis also was 
before him and presumably duly consider- 
ed by him. I see no reason to interfere 
with the decree of the District Judge and 
dismiss the appeal with costs, l 
R L, Appeal dismissed, 
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BOMBAY HIGH COURT. 
Firsr Civin Appsau No. 350 or 1924. 
October 2, 1925. 
Present:—Sir Norman Macleod, Krt., 
Chief Justice, and Mr. Justice Coyajee. 
RAGHVENDRA BALASAHEB 
HUILGOLKAR-—PLatntT1FF—APPELLANT 
versus 
Tor SECRETARY or STATE For 
INDIA—DEFENDANT—RESFONDENT. 

Bombay Land Revenue Code (Act V of 1879), Ch. 
VII, 8. 185-G—Record of Rights, maintenance of— 
Survey—Alienated village—Consent of inamdar, whe- 
ther necessary. 

Government are entitled to maintain the Record of 
Rights in alienated villages without the consent of the 
inamdar and the provisions of Ch. VIH of the Bombay 
Land Revenue Code do not apply in any way to the 
maintenance of the Record of Kights. A survey in- 
stituted for the purpose of maintaining the Record of 
Rights is not, therefore, a Revenue Survey for the pur- 
pose of assessing and collecting land revenue, and the 
provisions of Ch. VIIL have no application to sucha 
survey. 

First appeal from a decision of the Dis- 
trict Judge at Dharwar, in Suit No. 54 of 
1922. 

Mr. R. A. Jahagirdar, for the Appellant. 


Mr. 9, S. Patkar, Government Pleader, 


for the Respondent. 


JUDGMENT. 

Macleod, C. Jj.—The plaintiff, who is 
the inamdar of three villages in the Gadag 
Taluka, sued for a declaration that the 
survey carried out by the defendants was 

illegal, and that it could not affect the plaint- 
ift’s rights in any way, and for an injunction 
to the defendants not to recover the ex- 
penses of the said survey from the plaint- 
iff 


On December 15, 1921, Government pur- 
porting to act under the powers conferred 
by s. 135-A of the Bombay Land Revenue 
Code, 1879 (Bombay Act V of 1879), and in 
modification of Government Notification in 
the Revenue Department, No. 263, dated 
January 12, 1904, as subsequently amended, 
by which certain classes of villages and 
lands were exempted from the operation 
of the Bombay Land Record of Rights 
Act, 1803 (Bombay Act IV of 1803), was 
pleased to cancel the said order of exemp- 
tion so far as it applied to the lands in 
the villages of the Dharwar District men- 
tioned in the Notification and to direct that 
the provisions of Ch. X-A of the said Code 
should apply to the said villages. 

The three villages of which the plaintiff 
is the inamdar, are mentioned in that Noti- 
fication, The Government had power to 


issue that Notification, under s. 21 of the 
General Clauses Act (Bombay Act I of 
1904), so far, at any rate, as the first part 
of it was concerned. 

In pursuance of that Notification, the 
Acting Superintendent, Land Records, 
Southern Division, under s. 135 G of the 
Bombay Land Revenue Code, issued a 
General Notice, by which the inamdar was 
informed that the survey was to be made 
in the said villages in accordance with 
Ch. X-A of the Bombay Land Revenue 
Code for the preparation of the Record of 
Rights. 

‘he survey was carried out in accord- 
ance with this notice, and atthe end of it 
the Survey Officer assessed the cost of his ` 
operations and took steps to recoveritas a 
revenue demand. The plaintiff, thereupon, 
brought this suit praying for the reliefs set 
out above, 

The Ist defendant, the Secretary of State 
for India, first pleaded that the Court had 
no jurisdiction, relying upon s. 4 (b) of the 
Revenue Jurisdiction Act (Bombay Act X 
of 1876), which enacts that no Civil Court 
shall exercise jurisdiction as to any objec- 
tions “to the validity or effect of the noti- 
fication of survey or settlement, or of any 
notification determining the period of 
settlement.” 

The District Judge held that he had no 
jurisdiction to try the suit, as he consider- 
ed that the survey was carried out under 
Ch. VIII of the. Bombay Land Revenue 
Code. 

The plaintiff contended that the general 
notice, Ex. 19, was not authorised by s. 96, 
because the operation of that section was 
excluded from his villages bys, 216. The 
learned Judge, considering that that was 
clearly an objection to the validity of the 
notification of survey, held that he had no 
jurisdiction. The rest of his judgment is 
somewhat inconsistent with that finding, 
for he says:-— 

“I now understand that there is no objec-- 
tion to the validity of the Notification, 
Ex. 18, by which Ch. X-A was made appli- 
cable to the plaintiff's village. It seems to. 
me, thefefore, that this survey is made not 
under s. 95, but under s. 185-G. It is ex- 
pressly stated that survey is made for the 
preparation of the Record of Rights. Chap. 
ter X-A, of which s. 135-G is a part, deals 
with the Record of Rights, Chapter VIIL 
deals with surveys, arsessments and stile. 
ment of land revenue,” 


the sections therein. 
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Tt has been conceded by the Government 
Pleader before us that. the jurisdiction of. 
the Court is not ousted by s, 4 (b) of the 
Revenue Jurisdiction Act. 


We must, therefore, consider whether the © 


Notification, that a survey was to be made 
in these villages, in accordance with 
Ch. X-A of the Bombay Land Revenue 
Codé, was illegal,so that the defendants 
were not entitled to recover the expenses 
of the survey from the inamdar. I do not 
think that s. 216 has any application to the 
present-case. That section merely provides 
that the provisions of Chg, VIII to X are 
not to be applied to any alienated village 
except for the purposes of fixing the bound- 
aries of any such village and of determining 
any disputes relating thereto. 


We have now to deal with Ch. X-A, and 
under s. 135-G, the Record of Rights shall 
be maintained in every village, and such 
record shall show certain particulars. There 
is no exclusion of alienated villages from 
the application of the Chapter or any of 
Tt must follow that 
the Government were entitled to maintain 
the Record of Rights in alienated villages 
without the consent of the inamdar, and 
that the provisions of Ch. VIII do not apply 
in any way tothe maintenance of the Re- 
cord of Rights. The Government can, there- 
fore, direct that (s. 135-G (a) )— 


“Any Revenue Officer or village account- 
ant may for the purpose: of preparing or 
revising any map or plan required for orin 
connection with any record of register under 
this Ch. (X-A) exercise any of the powers 
of a Survey Officer under es. 96 and 97, 
except the power of assessing the costs of 
hired labour under s. 97, and (b) any Reve- 
nue Officer of a rank not lower than that of 
ao Assistant or Deputy Collector or of a 
Survey Officer may assess the cost of the 
preparation or revision of such map or plan 
and all contingent expenses, including the 
cost of clerical labour and supervision, on 
the lands to which such maps or plans 
relate, and such costs shall be recoverable 
as a revenue demand.” 


We think, therefore, that this suey in- 
stituted for the purpose of maintaining the 
Record of Righis was not a Révenue Survey 
for the purpose of assessing and collecting 
land revenue, and that the provisions of 
Oh, VIII bave no application. The plaintiff 
is not entitled to the declaration and in- 
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junction asked for, and the appeal must be 
dismissed with costs throughout. 
Say RIES: J.—I agree. 
Apreal dismissed. 


ALLAHABAD HIGH COURT. 
Lurrers Patent Arrear No. 32 or 1925. 
May 20, 1926. 

Present :—Sir Grimwood Mears, Kr., 
Chief Justice, and Mr. Justice Mukerji. 
PARTAP AND OTAERS—DEFENDANTS—- 
APPRLLANTS 
Versus 
RAM SEWAK AND OTHERS—PLAINTIFFS 
— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. VI, r. 17 
—-Pleadings and proof—Appeal, second—New case, 
whether can be set up—Redemption, suit for—Mortgage 
alleged not proved, 

A plaintiff should be pinned down to the specific 
case which he has set up in the plaint and should not 
be allowed to set up a new case in second appeal for 
which there was no adequate investigation in the 
Courts below. [p. 305, col. 1] 

Where a plaintiff ‘claims to redeem a particular 
“mortgage and that claim fails, he should not be allowed 
to substitute another and a different mor tgage in place 
of the one which he had originally alleged. [ibid] 


Letters Patent Appeal against a judgment 
of Mr. Justice Kanhaiya Lal, dated the 19th 
7 December 1924, in S. A. No. 409 of 
1923. 

Mr. T. N. Chadha and Dr. K, N. Katju, 
for the Appellants. 

r. P. L. Banerji, for the Respondents. 

JUDGMENT, The principal ques- 
tion that arises in this Letters Patent Appeal 
is whether the learned single Judge of this 
Court was right in allowing an amendment 
of prayer in the plaint. There was no 
prayer for amendment of the plaint. 

The respondents here were the plaintiffs 
in the Court offirst instance. They brought 
the suit, out of which this appeal has 
arisen, to redeem a mortgage, dated the Sth 
of January, 1872, executed by one Sheodin 
in favour of one Mohan. The plaintiffs are 
transferees of Sheodin’s heirs. They pleaded 
that the defendants were transferees from 
Mohan’s heirs and that, therefore, they 
were the mortgagees under the mortgage 
aforesaid. The defence was that the mort- 
gage cf{1872 was paid cff by Hira Lal and 
Ganesb, the predécessors-in-title of the 
defendants, under the following circum- 
stances. The ecus of Bheodin were minors 


N 


_of Rs. 325. 
of opinion that the mortgage of 1872 had | 
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_and their mother was anxious to pay off 


a simple money-decree standing against the 
sons. She, accordingly, arranged with 


Hira Lal and Ganesh that the latter should ` 


advance a sum of Rs. 923-8-4 to pay off the 
decree and a sum of Rs. 325 to pay off 
Mohan. Hira Lal and Ganesh advanced 
these two sums of money and were put in 
possession of the property, which had been 
in the possession of Mohan. No deed was 
executed but certain statements of facts 
were madein a rubkar (proceedings) in the 
NGANG Court on the 20th of November, 
1882. 

The Court of first instance decreed the 
suit for recovery of possession on payment 
The lower Appellate Court was 


been extinguished and that it was probable 
that Hira Lal and Ganesh had become 
owners of the property on account of being 
in possession of the same since November, 
1892. The Court, however, did not express 
any definite opinion on the point. It held 
that as the plaintiffs did not ask forre- 
demption of any mortgage other than the 
mortgage of the 5th of January, 1872, and 
that mortgage having been satisfied, the 
suit must fail. It accordingly dismissed 


- the suit. 


In this Court the plaintiffs successfully 
persuaded a learned Judge to accept an 
application for amendment of the prayer 
in the plaint, the result’ of which was that 
in the place of the mortgage of 1872 a 
mortgage of the 20th of November, 1882, was 
substituted, in place of the mortgage money 
of Rs. 325 a mortgage-money of Rs. 1,248 
and odd was substituted and a decree‘for 


‘redemption was granted on condition of 


payment of the larger sum of the mort- 
gage-money. 

It has been urged on behalf of the de- 
fendants-appellants here that they had no 
opportunity to meet the new case. They 
urge that ifa second suit were permitted 
and had been brought, they might have 
raised proper defences to such a suit. 

We think that this contention is right. 
The plaintiffs should have- been pinned 
down tothe specific case they had set up 
in the plaint and should not have been 
allowed to set up anew casein the second 
appeal for which there was no adequate 
investigation in the Courts below. ` 

We allow the appeal, set aside the decree 
of tha learned Judge of this Court and 
restore the degree of the lower Appellate 
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Court. The respondents must pay the costs 
of this litigation throughout, including 
costs in this Court on the higher scale. 

Z. K. Appeal allowed. 


BOMBAY HIGH COURT. 
Sxconp Civit ApezaL No. 631 oF 1924. 
October 5, 1925. 

Present:—Sir Norman Macleod, KT., 
Chief Justice, and Mr. Justice Coyajee. 
ABDUL VAHED ABDUL KARIM— 
PLAINTIFF—APPELLANT 
versus 
HASANALI ALIBHAT GHASIA— 
Derenpant No. 3—-RESPONDENT. 

Contract Act (IX of 1872), s. 108—Share certifi- 
cates—Blank transfers—Sale of shares by hulder— 
Estoppel. 

A registered owner of shares does not by handing 
over the share certificates and blank transfers signed 
by him to another person, make a representation to the 
world that such person is entitled to deal with the 
shares, so as to estop him from asserting his title 
against a third party who has bought the shares from 
that person. The question must depend on the par- 
ticular facts of each case. [p. 308, col. 2; p. 307, col. 1.] 

S2cond appeal from a decision of the Dis- 
trict Judge at Surat, in Appeal No. 93 of 
1923, confirming a decree of the Subordi- 
nate Judge at Surat, in Civil Suit No. 119 
of 1922, 

Mr. M. B. Dave (with him Mr. R. J, 
Thakor), for the Appellant. 

Mr. G. N. Thakor (with him Mr, H. V. 
Divatia), for the, Respondent. 

JUDGMENT. 

Macleod, C. J.—The plaintiff in his 
plaint alleged that he borrowed from de- 
. fendant No. 1, Rs, 2,200 on December 24, 
' 1920, and Rs. 300 on December 28, 1920, on 
the security of the following shares :— 

_ Emperor Edward Mill Shares Nos. 2472 


and 878, 

Colaba Mill Share No. 3375. 

Tata Hydro Ordinary Share No. 1740, 

Crescent Mill Shares Nos. 13552 and 3185, 

Crescent Mill Share No. 13552, though 
belonging to the plaintiff, stood in the name 
of defendagt No. linthe Company's re- 
gister. Certificates of the six shares with 
blank transfer forms signed by the plaintiff 
for the other five shares were handed to 
defendant No. 1 at the time of the loan, 
On June 11, 1¥23, plaintiff redeemed the 
shares by payment of Rs. 2,632-13 to de~ 
fendant. No, 1 whe, after about a month 
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returned the Emperor Edward Mill shares 


¿ni the Colaba Mill share with the respec- 
tive transfer forms, and stated that he 


could not find the other shares and transfer 


formes. 

Defendant No.2 was the brother of de- 
fendant No. 1 while defendant No. 3 was 
the banker of defendants Nos. 1 and 2 
and had dealings with them, 

Defendants Nos. 1 and 2 appeared to have 
wrongly given the shares to defendant No. 
3 and plaintiff claimed to be entitled to re- 
cover them fromthe defendants or one of 
them. 

Defendant No. 1 died after the institution 
of the suit and his heirs were placed on the 
record. 

Defendant No. 1 (b) the widow, did not 
enter an appearance. Theother heirs, while 
denying all knowledge of the suit transac- 
tions, alleged that the widow was the sole 
heir. Defendant No. 2 denied that he had 
anything to do with the suit transactions, or 
that he was an heir of defendant No. 1. 

Defendant No. 3 said that he had no 
knowledge of the transactions between the 
plaintiff and defendant No. 1. He purchased 
the shares from defendant No. 1 bona fide 
and for consideration. Orescent Mill Share 
No. 13552 stood in the name of defendant 
No. 1 in the Company’s register and plaintiff 
was estopped from claiming the other shares 
because of his negligence in handing them 
with blank transfer forms signed by him 
to defendant No.1 thus enabling him to 
misuse them, 

The trial Court found on the issues:— 

1. That defendant No. 1 (b) was sole 
heir of defendant No, 1. 

2. Thatdefendant No. 2 was not liable, 

3. That the plaintiff borrowed in Decem- 
ber, 1920, Rs. 2,500 from defendant No. 1 
on the security of the.six shares mentioned 
in the plaint. 

4. That plaintiff re-paid the amount due 
to defendant No. land received back the 
three shares mentioned in para. 5 of the 
plaint. | 

5. Thatthere wasno conspiracy between 
defendants Nos. 1, 2 and 3 in conrection 
with the three shaves in dispute: 

6. That defendant No. 3 was a bona fide 
purchaser for value of the suit shares with- 
out notice of the plaintiffs mortgage and 
passed a decree against the estate of defend- 
ant No. l as represented by his widow, 
defendant No. 1 (b) for Rs. 1,825 and 
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He dismissed the suit against the other 
defendants but without costs. He consider- 
ed that defendant No. 3 in allowing the 
shares to stand in the names of the original 
registered owners until the suit was institut- 
ed, thus allowing them to draw the divid- 
ends, acted with remissness, which might 
have induced the plaintiff to suspect fraud 
on his part, though such was not the case. 

The District Judge confirmed the decree. 

He appeared to think that the fact that 
defendant No. 1 was a share-broker was 
sufficient to justify defendant No. 3in think- 
ing that defendant No, 1 had aright to sell 
the shares, and the plaintiff was estopped 
from asserting his ownership against a bona 
fide purchaser for value. He failed to notice 
that defendant No. 3 never pleaded that ‘he. 
purchased the shares from defendant No. 1 
under the belief that he was a broker em- 
powered by the real owner to sell the shares. 
In his evidence he said that Ismail sold the : 
shares to him at hisshop on December 22, 
1920. He understood Ismail to be the owner 
of the shares when he purchased them, 
Two transfer forms bora the plaintiff's 
Tantu and the signature of defendant 

0. 1. 

With regard to one Crescent Mill Snare 
No. 13552, as defendant No. 1 was the regis- 
tered owner, defendant No. 3 was justified 
in thinking that he was the owner and he 
cannot be ordered to return it. With regard 
to the other Crescent Mill share and the 
Tata Hydro share he cannot rely on the 
defence that there is an estoppel against 
the real owner. . 

How far the act of a registered owner 
of shares, who hands over the share certifi- 
cates with transfer forms signed by him in. 
blank toanother person, estops him from 
asserting his title against a third party who ` 
has bought the shares from that person, 
must depend, on the particular facts of each 
case as it arises. 


The authorities on thesubject are referred 
to by Kanga, J., in Fazal v. Mangaldas (1) 
and in the judgment of the Appeal Court 
in Wadilal Sarabhai v. Manakjt Pestonji (2), 

Certain dicta of Lord Watson and Lord 
Herschell in Colonial Bank v. Cody (3) 


_ have been relied upon by the respondents 


(1) 66 Ind. Cas, 726; 23 Bom. L. R. 1144; 46 B. 489; 
A.I. R. 1922 Bom. 303, 

(2) 82 Ind, Cas. 977; 25 Bom. L. R. 414; A. L R.1923 
Bom. 372. $ 

(3) (1890) 15 A, ©, 267; 60 L, J, Ch, 131; 63 L. T, 27; 
39 W. R. 17, 
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as an authority for the proposition that 
when a registered owner of shares hands 
over the share certificates and blank 
transfers to another person, whether for 
safe custody or for sale, and that person 
disposes of the shares to an honest purchas- 
er, the owner is estopped from asserting his 
title to the shares, but it is admitted that 
those dicta were obiter and were not followed 
in Fox v. Martin (4) which is the strongest 
case iu favour of the appellant. A register- 
ed holder of shares instructed a broker to 
sell them for him for cash. and signed a 
blank transfer which he handed to the 
broker with the share certificates. The 
broker deposited the certificates and trans- 
fers with his banker as security for an 
advance to himself. It was held, following 
France v. Clark (5), that the banker had ro 
. title to the shares as against the registered 
holder. Hone v. Boyle (6) is an Irish case in 
which the contrary was held, and in Fuller 
v. Glyn Mills Currie and Co (7) the regis- 
tered owner ofshares was held estopped from 
asserting his right to them against the 
defendant with whom the plaintiff's broker 
had deposited the shares as security for 
his account. But in that case the transfer 
form was endorsed on the share certificate 
and that fact may have influenced the 
Court to decide against the owners. 

The question thus may be put in this form. 
Does a registered owner of shares, by 
handing over the share certificates and 
blank transfers signed by him to another 
person, make a representation to the world 
that such person is entitled to deal with 
the shares, so: that any honest purchaser 
from that person obtains a good title to the 
shares? In my opinion, until the decisions 
in France v. Clark (5) and Fox v, Martin 
(4) are directly overruled, the answer to 
that question must bein the negative. 

In this.case if defendant No. 3 could have 
said that he had purchased the two shares 
from defendant No, 1, acting as a broker 
on behalf of his client, he would have been 
“protected by the provisions ofs. 108 of the 
Indian Oontract Act whichis the section 
far more applicable to the case than s. 
115 of the Indian Evidence Act. 

But he bought them from defendant No.1 


£) (1895) 64 L. J. Ch, 473. 
5) (1881) 26 Ch. D. 257; 53 L. J. Oh, 585; 59 L. T. 1; 
W. R. 466 


(6) (1891) 27 Ta, R. Ir, 137. 
(7) (1914) 2 K. B. 168; 83 L. J. K, B. 764: 110 L, 
ee 19 Oom, Cás, 186; 59S. J, 235; 30 TLL, R 
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who, to his knowledge, was not the owner. 
It is true that defendant No. 1 was entitled 
to fill up the transfers in his own name 
and get himself registered with the Com- 
pany as the holder, and, if he had done . 
that and then transferred the shares to an 
honest purchaser, the plaintiff would hava 
no right to recover the shares from such 
purchaser. The right, which defendant 
No. 1 had, as between himself and the 
plaintiff, could not, in my opinion, be trans- 
ferred to defendant No. 3, so as to bind 
the plaintiff, nor do I think, was defendant 
No, 3 justified in presuming that defend- 
ant No. 1, who was not the registered owner, 
had a good title to deal with the shares, 
The fact that he made no attempt to get 
the dividends from defendant No..1 certain- 
ly tends to throw suspicion on his bona ides, 
even though his explanation about his not 
getting himself registerel as owner with 
the Uompany be accepted. If he had 
lodged the certificates with the Company 
for transfer, the holder would have reazived 
notice and would have at oncə objected to 
a transfer without his consent. A pledgee 
of shares, althoughhe may get them trans- 
ferred to his name, as against his pledgor, 
would not bə entitled to sell them without 
notice. 

In my opinion, therefore, thera is no 
estoppel with regard to the Tata Hydro 
share and one Oreszent Mill share, nor ig 
defendant No. 3 protected bys. 103 of the 
Indian Contract Act, so that a decree should 
be passed against him foz the retura of 
the share certificates with properly executed 
transfers and in default for paymant of 
their value. . 

The appellant will.bs entitled to his cozis 
in proportion throughout. 

Coyajze, J.—Iam of the sam? opinion, 
The main question arising in this cass ig 
whether the respondent (defendant No. 3) 
is entitled to protection under the first 
exception tos. 103 of the Indian Contract 
Act.. Accordingly, the learned District 
Judge raised the following appropriate 
points for determination, viz.:—(1) whe- 
ther defendant No. 3 had purchased the 
shares from defendaat No.1 in good faith 
and uadey circumstances which were not 


such as to raise a reasonable presumption 
that defendant No. 1 had no right to sell 


the same, (2) If so, whether the plaintiff 
is estopped from asserting his ownership 
against defendant No, 3. The Judge ans- 
wered both the questions in the affirmative 


. 
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for the reason that “the plaintiff having de- 
livered toa share-broker thesharecertilicates 
with transfer forms signed by him, except 
in regard to one share which already stood 
in defendant No. 1's name, he was estopped 
from asserting his ownership against de- 
fendant No. 3 who had purchased the shares 
bona fide for value without notice, see 
Fazal v. Mangaldas (1). The judgment 
clearly shows that these conclusions were 
very largely influsnced by the fact that 
defendant No. 1 was a share-broker by 
vocation. Defendant No. 3, however, never 
alleged that he purchased two out of the 
three shares from defendant No. 1 under 
the belief that he was a broker empowered 
by the registered owner to sell those 
shares. ‘On the contrary, he said in his 
évidence: “I understood Ismail (i. e,, 
defendant No. 1) to be the owner of the 
shares when I purchased them. Two forms 
bore plaintiff's signature and one, defend- 
ant No. l's signature. I did not question 
Ismail about the two forms bearing plaint- 
iff's signature.” With that knowledge he 
purchased the three shares on December 
22, 1920. One of these shares stood in the 
name of defendant No. 1 himself, whereas 
plaintiff was admittedly the registered 
owner of the other two shares. For nearly 
fifteen months defendant No. 3 made no 
application to the Company for registra- 
tion of the transfer. The Company’s regis- 
ter continued to show the plaintiff as the 
owner of the twa shares. And defendant 
No. 3 made-no attempt whatever to claim 
the dividends. When, éarly in 1922, he 
applied to the Company to register the 
shares, the plaintiff objected, and instituted 
the suit which has given rise to this second 
appeal. In my opinion, the findings of the 
lower Court are vitiated by the fact that 
they are based upon a misapprehension of 
defendant No. 3's case and of his evidence. 

For these reasons, I agree with my Lord 
the Chief Justice that defendant No. 3 is 
not protected by s. 108 (Excep. 1), Indian 
Contract Act, and that, in the circumstances 
of this case, the plaintiff is not estopped 
from asserting a right to the Tata Hydro 
Share and the Crescent Mill Share No. 3185, 

2. K, Decree*modified, 
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LAHORE HIGH COURT. 
Mrsog._Langovs First CIVIL APPRAL No. 348 
oF 1926. 

May 17, 1926. 

Present:—Mr. Justice Dalip Singh. 
HARNAM SINGH AND, OTBERS— PLAINTIFFS 
— APPELLANTS 

versus : 
ABDULLAH AND ANOTHER—DEFENDANTS 
—RESPONDENTS. ` 
Civil Procedure Code (Act V of 1908), O. XLI, r. 17 
—Case remanded by Appellate Court—Appeal taken 


-up before date fixed for report—Dismissal in default 


—~ Legality. 
Where a case is remanded for further enquiry to 


‘report and a date is fixed by the Appellate Court for 


the return of the report it isnot competent to the 
Appellate Court to dismiss the appeal in default on a 
day before the date so fixed, even though the appellant 
may not have appeared in the Court below on remand. 


Appeal from an order of the Additional 
District Judge, Amritsar, dated the 26th 
October, 1925. . 

Mr. Ram Das Seth, for the Appellants. 

Sayad Mohsin Shah, for the Respondents. 

JUDGMENT.—The learned District 
Judge on appeal from the order of the 
Subordinate Judge First Class in this case 
remanded the case for further enquiry and 
for return of report-on' the 15th August, 
1925. He directed the parties to appear 
before the Subordinate Judge, First Class, 
on the 29th June, 1925. , On the 2¥th June, 
1925 the plaintiffs were not present and the 
Subordinate Judge returned the case to 
the Additional District Judge directing 
the defendant to appear onthe 7th July, 
1925. On the 7th July, 1925, the case was 
adjourned to the 9th of July, 1925. On the 
Yth July the defendants-respondents were 
present, but the plaintiffs-appellants being 
absent the case was dismissed for default 
under O. XLI, r.17. On the 15th August, 
1925, the plaintiffs-appellants put in an ap- 
plication for restoration of the appeal, but 
the learned Additional District Judge dis- 
missed this application. 

The plaintiffs have appealed and their 
contention is that when the learned addi-. 
tional District Judge had fixed the 15th of 
August, 1925, for the return of report, he 


. could not dismiss the case before that date 


merely because the plaintiffs-eppellants 
failed to appear before the Subordinate 
Judge, First Class, on the 29th June, 1925 as 
directed. 

It seems to me that this contention must 
prevail. The plaintifis-appellants may have 
forfeited their chance of producing fresh 
evidence in support of their care but thig 
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did not allow the learned Additional Dis- 
trict Judge to dismiss the appeal in 
default before the 15th August at the 
earliest, that being the date fixed for the 
return of the report. 

Itis clear that on the 15th August, 1925, 
the plaintiffs were present in Court and I, 
therefore, accept the appeal and direct the 
learned Additional District Judge to restore 
the appeal and dispose of it in accordance 


with law. There will be no order as to 
costs, 
R. la. Appeal accepted, 


MADRAS HIGH COURT. 
Crvic Reviston Perition No. 412 or 1923. 
July 29, 1925, 
Present:—Mr. Justice Reilly. 
YOODARA SOBHANADRI—Duzrenpant 
PETITIONER 


: VeETSUS 
CHALLAGULA VENKANNA— PLAINTIFF 
— RESPONDENT. ; 

Limitation Act (IX of 1908), s. 20—Payment exceed- 
ing principal amount, whether payment towards interest 
as such—LHatension of limitation., 

Where the sum paid in discharge of a debt is more 
than the principal amount, part of it must be held to 
have been paid towards interest “as such” within the 
meaning of s. 20 of the Limitation Act. 

Petition under s. 25 of Act IX of 1887, 


praying the High Court to revise a decree- 


of the Court of ‘the Subordinate Judge, 
Kistna at Masulipatam, in S. C. S. No. 296 
of 1922. 

Mr. P. S. Satyanarayana Rao, for the 
Petitioner. 

Messrs. Ch. Raghava Rao, and S. Rama- 
chandra Iyer, for the Respondent. 

JUDGMENT. —The only question 
argued for petitioner is whether the pay- 
ment shown by the endorsement, Ex. A-21, 
saves limitation. The very amount of that 
payment, Rs, 900 is clear indication that 
part of it was towards interest as the ori- 
ginal principal was only Rs. 800. The evi- 
dence shows that P. W. No. 1 who made the 
payment was defendant's agent duly author- 
ised to make the payment. There does not 
appear to be anything in the suggestion 
that P. W. No. 1 did not follow the exact 
authority given tohim by defendant in the 
matter, The payment clearly saves limita- 
tion. l 

The petition is dismissed with costs. 

Y.N. Y, Petition dismissed, 


, 
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BOMBAY HIGH COURT. 
First CIVIL APPEAL No. 106 or 1925. 
October 8, 1925, 
Present:—Sir Norman Macleod, Kr., Chief 
Justice, and Mr. Justice Coyajee. 
AMBANNA DHARPPA AKKAVAGOL- 
DEFENDANT—APPELLANT 


versus 
KALLAPPA SHIVLINGAPPA ALLIGI— 
PLAINTIFF— RESPONDENT. 

Dekkhan Agriculturists' Relief Act (XVII of 1879}, 
s. 21—Decree, ex parte—Hxecution—-Arrest of judg- 
ment-debtor—Plea of being agriculturist, whether can 
be entertained. 

In the case of a decree passed ex parte, the ues- 
tion whether the defendant is oris not an agricul- 
‘turist, in the absence of his being described as an 
agriculturist in the plaint, cannot he considered as 
res judicata for the purpose of execution proceed- 
ings. 

In order to obtain the benefit of s. 21 of the 
Dekkhan Agriculturists’ Relief Act it is not necessary 
that the judgment-debtor should have been an 
agriculturist at the date of the decree. It is enough 
ifhe isan agriculturist atthe date on which he is 
sought to be arrested in execution of the decree. 


First appeal from the decision of the 
First Class Subordinate Judge, at Bijapur, 
in Darkhast No. 296 of 1924, 

Mr. G. N. Thakor, (with him Mr. G. R, 
Madhbhavi), for the Appellant. 

Mr. R. A.,Jahagirdar, for the Respond- 


ent. 
JUDGMENT. 

Macleod, ©. J.—The plaintiffs arrested 
the defendant in execution of the decree 
in Suit No. 382 of 1921 passed by the First 
Class Subordinate Judge of Bijapur. The 
defendant was described. in the decree as 
a ‘trader’; and the defendant who consented 
to a decree being passed against him in 
terms of the compromise is now claiming 
the trial of an issue whether or not he is an 
agriculturist. When he was arrested in 
execution of the decree, he claimed protec- 
tion under s. 21 of the Dekkhan Agricul- 
turists’ Relief Act 1879, which provides that 
no agriculturist shall be arrested or im- 
prisoned in execution of a decree for money 
passed whether before or after this Act 
comes into force. 

The Judge thought it was decided in 
Mulji Prushotam v. Goverdhandas Tribhuvan- 
das (1) tat the defendant canrot raise a 
contention that he is an agriculturist in 
execution, if he has not done so at the 
hearing. Accordingly, he directed that 
notice under O. XXI, r. 37, should issue. 


(1) 76 Ind. Cas, 148; 24 Bom. L. R. 1291; A.L R. 
1923 Bom. 36, 


$10 
Now in that case an eg parte decree was 
passed in favour of the plaintiff on the 
original side of the High Court. The de- 
fendant was described in the plaint as æ 
‘merchant.’ In execution proceedings the 


defendant made an application, under s. 20- 


of the Dekkhan Agriculturists’ Relief Act, 
1879, for instalments, contending that he was 
anagriculturist. If he had been an agricul- 
turist, the High Court would not have had 
jurisdiction, and the Court held that it 
must be taken that it had been decided. in 
the suit in favour of the plaintiff that the 
defendant was not an agriculturist, so that 
it was res judicata in execution proceedings. 

Section 20 of the Dekkhan Agriculturists’ 
Relief Act, 1879, however, must be distin- 
guished from s. 21, and even on the question 
of res judicata it was held by the Court in 
Rudrappa Sanvirappa Mansikai v. Chanba- 
sappa Nallappa Bhusad (2), that “where a 
‘decree is passed ex parte, the defendant 
can, in execution proceedings, show that he 
was an agriculturist at the date of the decree 
and claim instalments under s. 15-B of the 
Dekkhan Agriculturists’ Relief Act, 1879.” 
The mere fact that an ex parte decree has 
been passed against the defendant does not 
preclude him from proving in execution 
thereafter that he was an agriculturist 
at the date of the decree. The circum- 
stances in the case of Mulji Prushottam 


v. Goverdhandas Tribhuvandas (1), were 


peculiar, and we do not think that in 
the ordinary case of a decree passed ex 
parte, in a Subordinate Judge's Oourt, the 
question whether the defendant was or was 
not an agriculturist, in the absence of his 
being described as an agriculturist in the 
plaint, can be considered as res judicata for 
the purpose of execution proceedings, 

But it is argued in this case that because 
the defendant did not plead that he was an 
agriculturist, when he had the chance at 
the hearing of the suit, he must be preclud- 
ed for all times from taking the advantage 
under the Dekkhan Agriculturists’ Relief 
Act, 1879. Idoubt very much whether the 
principle of res judicata can be applied to 
s. 21. Itis positive in its terms. It directs 

that no agriculturist shall be arrested or 
imprisoned in execution of a decree for 
money and the words “passed whether 
before or after the Act comes into force,” 
which were added by Act XXII of 1882, 
s. 8, show that it is not necessary that the 

(2) 80 Ind. Gas. 162; 26 Bom. L. R. 153; A. L R, 1924 
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defendant should be an agriculturist at the 
date of the decree in order that he may 
take advantage of the section. 

In any event, in this case we think that 
no question of res judicata arises, and that 
the’ defendant on being arrested was en- 
titled to plead that he was an agriculturist. 
Therefore, we allow the appeal “and direct 
the Judge to decide that question. 

Costs of the appeal will be decided by 
the Judge who decides the issue whether 
or not the defendant is an agriculturist. If 
the defendant proves that he is an agri- 
culturist, he will have costs of the appeal. 
If the defendant fails to prove that, he will 
have to pay the costs of the other side. 

Coyajee, J.—I agree. 


Z. E. Appeal allowed, 





LAHORE HIGH COURT. 
First Crvin APPEAL No. 15 or 1922, 
May 18, 1926. 
Present::—Mr. Justice Fforde and 
Mr. Justice Campbell. 
LAL SINGH AND ANOTAER— 
PLAINTIFFS—ÅPPELLANTS 
versus 
MUHAMMAD ALI KHAN—-DEFENDANT 
RESPONDENT. 
Interest—From institution of suis to udgment—- 
Contractual rate, power of Court to grant. j 
A Court is competent to grant interest at the cons 


tractual rate from the date of the institution of the 
suit to that of the judgment. 


First appeal from a decree of the Senior 
Subordinate Judge, Ferozepur, dated the 
Ist October, 1921. 

Mr M.S. "Bhagat, for the Appellants. 

Messrs. M. Obedullah and Hazara Singh, 
for the Respondent. 

JUDGMENT.—tThe  plaintfis, who 
are the appellantsin this case, were award- 
ed judgment for a sum of Rs. 14,478 2-0 in 


‘respect of principal sums due on foot of 


two promissory-notes, together with interest 
at the rate of 9 per cent. per annum cal- 
culated up to date of the institution of the 
suit. The learned trial Judge give no 
interest from the date ofthe institution of 
the suit up to the date of the decree, nor 
did he award any interest from the date of 
the decree to the date of realization. In 
fact, the liability of the defendant tc pay 
interest from the date of the institution of 
the suit till realization has not been con- 
sidered at all by the trial Court. The 
present ‘appeal is only in respect of that 
further interest, 
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Mr. Bhagat for the appellants contends 
that interest from the date of institution 
of the suit up to the date of judgment 
should be awarded at the contractual rate 
which, he says, by the defendants own 
admission, was 9 percent. per annum. So 
that he is asking for interest at the rate of 
9 per cent. per annum from the institution 
ofthe suit to judgment, with further in- 
terest from judgment till realization. i 

There is no doubt upon the authorities 
which have been cited that the Court has 
power to award interest at the contractual 
rate from date of institution to judgment, 
and there isno doubt that the admission 
of the defendant that that contractual 
rate was 9 percent, per annum entitles a 
Court to award interest at that rate. In 
view, however, ofall the circumstances of 
this case, and of the innumerable delays, 
in the proceedings, one at least being due 
to the plaintiff and many tothe action of 
the Court itself, we consider that the 
interests of justice will be met by award- 
inginterest atthe rateof6 per cent. per 
annum from the date of the institution of 
the suit up to the date of the realization 
of the decree, 

The appeal, therefore, will be accepted 
by varying the decree to include interest 
as aforesaid. Appellants to have propor- 
tionate costs of the appeal. 

R. L. Appeal accepted. 

Decree varied. 


BOMBAY HIGH COURT. 
SECOND Orvit APPEAL No. 643 or 1921. 
October 8, 1925. 

Present:—Sir Norman Macleod, KT., 
Chief Justice, and Mr. Justice Coyajee. 
HORMASJI BEZONJI—PLAINTIEF — 
APPELLANT 

VETSUS ` 
HAJRAT YARKHAN—Dsrenpant— 
RESPONDENT. 

Limitation Act (IX of 1908), s. 20—Interest, pay- 
ment of—“As such,” meaning of—Payment towards 
general account— Limitation, extension of. i 

The words “as such” in. s. 20 ofthe Limitation Act 
mean that there must be at the time of payment 
some mention that the payment is wholly or partly 
for interest. Payments made by a debtor to his 
creditor ‘in reduction of the general balance of 
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Second appeal from the decision of the 
District: Judge, Poona, in Appeal No, 155 
of 1923. E 
„Mr. P B. Shingne, for the Appellant. 

Mr. V. D. Limaye, for the Respondent. 

JUDGMENT. 

Macieod, C. J.—In this case a preli- 
minary decree was passed in a mortgage 
suit under which the defendant had to pay 
Rs, 2,583-8-1 within six months of the decree. 
The six months expired on Mareh 25, 1918. 
An application was made on April 4, 1921, 
to make the decree final. The plaintiff 
relies, to save limitation, on two payments 
made by the defendant, the dates of 
which are not clearly set out in the 
judgment, but we are told that they 
were in July 1920, and it is argued that if 
those could be brought within s. 20 of the 
Indian Limitation Act, the bar of limitation 
would be saved. 

The trial Court held that it could be 
inferred that there was a payment on 
account of interest as such, because the 
amount due was made up of principal and 
interest, and if the debtor paid anything 
on account of the debt, it could be said 
that he was paying on account of interest 
as such. He relied upon the following 
passage in Rustomji’s Law of Limitation, 
3rd Edition, page 160 :— 

“ Where money is paid on account of 
principal and interest, but it is not speeifi- 
ed how much is for principal and how 
much for interest, it is nevertheless a pay- 
ment of interest as such; ...in other words, 
if there is in fuct, a paymentof interest, it is 
immaterialif such payment as interest is 
mixed up with a part payment of princi- 

al.” 

But Ido not think he has properly ap- 
preciated what is said therein 

In Subraya Kamati v. Pakaya (1) tho 
headnote is as follows :— 

“A payment expressed to be made 
account of principal and interest gener jiy 
without specifying what part of itis |. 
appropriated in satisfaction of intor , 
of principal, is a payment of int font AE 
such and serves to extend the p’ pui, 


rea ariod of 
limitation ynder s. 20 of the Limi} ion cat 
1877.” AB oe 


The payments relied upon * 


in that case 
ments, signed 
fendant Phe 
ember 12, boes, 


account against him without iatimating that any such 
payments are to be appropriated in satisfaction of the 
interest due on his debt, cannot be regarded as pay- 
ments cf interest “as such" within the meaning of 
s. 20 of the Limitation Act so as to extend the period 
of limitation, j 


were evidenced by endorse 
(but not written) by the dr 
endorsements dated Nov 


(1) 4 Bom. L. R. 231, 
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yan thus:—"I paid Rs. 4 out of the entire 
amount payable on account of principal and 
interest in respect ofthis bond.” It could 
be said, therefore, that the debtor had 
expressed his intention that part of the 
money which he paid should be taken on 
account of interest and was paid as such. 

Then in Hanmantmal Motichandv. Ramba 
Bai (2). the defendant at different times 
made payments to the plaintiff, who was 
his creditor, in reduction of the general 
balance of account against him, but with- 
out intimating that any of such payments 
was to be appropriated in satisfaction of the 
interest due on his debt. It was held that 
there had been no payment of interest “as 
such” by the defendant so as to bring the 
case whithin cl. (1) of s. 21 of the 
Indian Limitation Act (IX of 1874). The 
reason of the decision was that there was 
no intimation by the defendant that any 
payment made by him was to be appropriat- 
ed to interest. l 

The District Judge held that the appli- 
cation was time-barred on the ground that 
the words “as such” in s, 20 of the Indian 
Limitation Act, 1908, must mean that there 
must be at the time of payment some men- 
tion thatthe payment is wholly. or partly 
for interest. We think he was right. 
Otherwise there would be no meaning what- 
ever in those words. _ 

The appeal is dismissed with costs. 

Coyajee, J.—I agree. 

Z. K, Appeal dismissed, 
(2) 3 B. 198; 2 Ind. Dec. (N. s.) 133, 


eee 


LAHORE HIGH COURT. 
Orvit Reviston PETITION No. 778 oF 1925. 
May 15, 1926. 

Present:—Mr. Justice Addison. 
RAHMAN—PLAINTIFF—PETITIONER 
versus 
AHMAD DIN--DEFENDANT—RESPONDENT, 

Civil Procedure Code (Act V of 1908), O. IX, r. 8, 
0. XVII, r. 8—Dismissal for failure to amend plaint 
—Judgment not on merits—Revision, interferénce in 
—Punjab Courts Act (VI of 1918), S. 44. e 

A suit cannot be dismissed under O. IX, r. 8, C. P. 
O., for failure to amend the plaint and pay the costs 
of adjournment. Nor can sucha dismissal be treated 
as one under O. XVII, 1. 3, C. P. O., where there is no 
judgment on merits. Such a dismissal is a material 
irregularity justifying interference in revision. 


Petition for revigionof an order of the 
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District Judge, Shahpur at Sargodha, dated 
the 18th August 1925, affirming that of 
the Subordinate Judge, Third Class, Bhera, 
District Shahpur, dated the 8th June 1925. 

Chaudhri Abdul Ghani for Mr. Jalal-ud- 
Din, for the Petitioner. 

Mr. Zafrullah Khan, for the Respond- 
ent. - 

JUDGMENT.—This suit was institut- 
ed on the 13th January, 1923 for recovery of 
Rs, 716-14-0. Issues were framed. Evi- 
dence was finished and the case was fixed 
for arguments on the 2nd June, 1924, on 
which day it was dismissed in default. An 
application was put in the same day for re- 
storation and it was restored on the 18th 
August, 1924. The trial Court then passed 
anorder on the 9th October, 1924 to the 
effect that certain facts were not clear 
from the plaint‘and that it should accord- 
ingly beamended. It was amended and 
put in on the 3lst October, 1924 and the de- 
fendant filed a reply to the amended plaint 
on the 15th November, 1924. On this date 
the trial Court again said that the plaint 
was still not clear and it awarded Rs. 6 
costs to the defendant and ordered the 
plaint to be further amended by the Ynd 
December, 1924. On that date the plaint 
had not been further amended and the 
trial Court thereupon passed an order to 
the effect that it dismissed the suit under 
O. IX, r.8, C. P. C., for that reason and 
also because the costs fixed were not paid. 
As the suit had been dismissed under O. 
IX, r. 8 0. P. ©., the plaintiff applied 
under O. IK, r. 9, for its restoration. The 
trial Court then passed an order that such 
an application did not lie asthe suit had 
been dismissed in the presence of the plaint- 
iff. On appeal to the District Judge he 
held that the plaintiff's suit was dismissed 
under O. XVII, r. 3, O. P. C., and he ac 
cordingly dismissed the appeal, 

Against these orders this revision petition 
has been admitted to a hearing. It was 
admitted before me that the trial Court 
had no jurdisdiction to dismiss the suit 
under O. IX, r. 8, C.P.0., and thatit alco 
could not be held to have been dismisted 
under O. XVII, r. 3, C. P. O., as there should 
have beena judgment on the meritsin that 
case. The Courts below have thus acted 
with material irregularity in the exercise of 
their jurisdiction, 1 accordingly accept the 
petition and setting aside the orders of 
both the Courts below direct the trial 
Court to proceed to judgment on the merits 


j 
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of the case. The costs incurred here will 
abide the event, 


R. L. Case remanded, 


BOMBAY HIGH COURT. 
Civin REFEKENCE No. 6 or 1925. 
October 13, 1925. 

Present: —Sir Norman Macleod, Kr., 
Chief Justice, and Mr. Justice Coyajee. 
SUZUKI & Co., Lrp.— Piatntirrs— 
APPLICANTS 
VETSUS 
UTTAM CHAND MANEKLAL— 

l OPPONENTS—DEFENDANTS. 

Sale of -goods—Agreement to purchase goods of 
particular description to be imported from outside— 
Tender of goods not imported by seller himself, whether 
performance of contract-—Breach of contract. 

Defendants agreed to buy from the plaintiff a certain 
quantity of sugar “to be shipped on the conditions 
specified as under.” Then followed certain conditions, 
one of which was that the buyers would not have the 
right to cancel the contract or any part thereof on 
account of late shipment., The other conditions of the 
contract dealt with the cost of freight and insurance, 
arrival of the goods, payment, delivery, etc. In per- 
formance of the contract, the plaintiffs sent an invoice 
to the defendants for acertain quantity of sugar of 
the contract shipment, quality and description which, 
however, bad been imported not by the plaintiffs but 
by another firm : 

Held, (1) that the words at the beginning of the 
contract “on the conditions specified as under”, must 
be read in the same way as if they had been “on the 
terms specified as under”; [p. 314, col. 2.] 

(2) that the various clauses in the contract merely 
provided for the rights and liabilities of the parties in 
case there was delay in shipment from the causes 
mentioned in the agreement and that it could not be 
inferred therefrom that it was a “condition” of the con- 
tract that the sellers should be the direct importers 
of the sugar ; [ibid.] 

(3) that the sugar being of the contract quality, 
description and shipment there was a good tender 
under the terms of the contract and thatthe plaint- 
iffs could not be held to hive committed a breach 
of it. |p: 315, col. L] 

Civil reference made by the Registrar of 
the Court of Small Causes, Bombay, under 
s. 69 of the Presidency Small Canse Courts 
Act and O. XLVI, r. 1, of the C. P. C. 

Mr. B. J. Desai, (with him Messrs. Bhai- 
shankar, Kanga and Hirdhar Lal, for the 
Plaintiffs. 

Mr. Kanga, Advovate-General, (with bim 
Messrs. Edgelow, Gulabchand, Wadia & Co., 
forthe Defendants. - 


k JUDGMENT. 
Macleod, C. J.—This is a reference 
by the Chief Judge of the Bombay Court 
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of Small Causes, under s. 69 of the Presi- 
dency Small Cause Courts Act, in a suit 
filed by the plaintiffs to recover damages 
from the defendants for breach of a contract 
of sale of twenty-five tons of Mauritius 
sugar, By a contract dated October 21, 
1924, the defendants agreed to buy from 
the plaintifis fifty tons Mauritius crystal 
sugar, fair average quality, shipment 
November-December divided equally at a 
price of 20-s-9 d. per cwt., free Bombay 
‘Harbour to be shipped on the conditions 
specified in the agreement as follows: 

1. The price was to include cost, freight 
and insurance of particular average. The 
plaintiffs were not to be responsible for dam- 
ages other than that recoverable under 
W. P. A. insurance policy. All duties and 
all landing Customs and Dock charges were 
to be paid by the buyers. 

2. On arrival in Bombay Docks of the 
whole or any portion of the goods of any 


‘shipment under the contract, the buyers 


should forthwith pay for and take delivery 
of them within seven clear days. 

3. The plaintiffs should allow the buyers 
on all payments made prior to the seventh 
day after arrival interest at five per cent.. 
from the date of payment up to and inelud- 
ing ua said seventh day after arrival of the 
goods. 

4. Ifthe buyers failed either wholly or 
partially to carry out the condition in cl, 2 
the plaintiffs should hold the goods at their 
risk with liberty to sell them, 

5. Payment was to be made in rupees 
at the rate of exchange current at the 
time of payment for Bank demand bills on 
London. 

6. The buyers should accept the invoice 
net weight but either party might claim 
weighment of any consignment and should 
receive allowance for any shortage ascer- 
tained at the contract price, 

7. The Pill or Bills of Lading should be 
conclusive evidence of the date of ship- 
ment. ` k 

8. The buyers would not have the right 
to cancel the contract or any pirt thereof 
on account of late shipment in consequ- 
ence of war, ice, frost, floods, riots, fire or 
accident causing whole or partial stop- 
page at the manufacturer's works, strikes 
or lock-outs at such works or elsewhere, or 
any causes of force majeure or circum- 
stances over which the plaintiffs should have 
no control, provided that plaintiffs should 
notify to the buyerg of such delay not later 
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than fifteen days after the final due date 
of shipment. In any event the buyers 
should have no claim on the plaintiffs for 
any loss resulting from such delay in ship- 
ment. | 

9. In the event of any difference or dis- 
pute arising between the buyers and the 
plaintiffs in regard to the quality of the 
goods or in regard to the meaning or effect 
of the contract or the rights and liabilities 
of the plaintiffs or the buyers, such dispute 
or difference was to be referred to thé 
arbitration of two European merchants. 

In performance of the contract, the plaint- 
‘ffs sent an -invoice, dated December 22, 
1924, to the defendants for 319 bags of 
the contract sugar said tohave been shipp- 
ed per SS. Baron Minto from Mauritius to 
Bombay by order and on account and risk 
of the defendants. f 

It was notified that the steamer had arriv- 
edand the invoice of plaintiffs’ sellers H. A. 
A. Tyab was endorsed. It was admitted that 
the goods had not been shipped to the 
orders and on-account and risk of the 
plaintifis. They had been imported by 
Messrs. Volkart Bros. and the plaintiffs 


| were the last purchasers. 


It was also admitted that the goods were 
of the contract description. The defendants 
insisted onan invoice of geods imported 
directly by the plaintiffsand refused to take 


‘delivery. After the suit was filed, the de- 


fendants asked for a stay under para. 18 of 
the Second Schedule of the O. P. ©., buta 
stay was refused on the ground that the 
defendants had not proved that they were 
ready and willing to refer the dispute to 
arbitration before the institution of the suit. 

The Judge said that the question for 
determination in the suit was, whether 
under the circumstances, the plaintiffs had 
performed their part of the contract by 
tendering locally purchased goods. The 
phrase “locally purchased” is somewhat 
ambiguous; it would include a tender of 
goods ex-godown. 

I should prefer to frame the question at 
issue as follows:— 4 

Whether a tender of goods of the con- 
tract shipment, quality, and destription, 
imported not by the. plaintifis but by 
another firm, was a good tender under the 
terms of the contract? . 

The learned Judge was of opinion that 
such a tender was not a due performance of 
the contract. But his attention was drawn 
to an unreported decision of Kemp, Ji, in 
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a somewhat similar case, in which it had 
been held that a tender of goods not 
directly imported by the seller was a 
fulfilment of the contract which, as the 
Chief Judge remarks, wasin terms almost 
identical with the contract in suit. He was, 


` however, satisfied that the terms in the suit 


contract could be sufficiently distinguish- 
ed to enable him to disregard the decision 
of Kemp, J., but nevertheless he still felt 
a reasonable doubt which justified him in 
making the reference. 

I think the Chief Judge was right in not 
being deterred from making a reference 
by the decision in Bhanaji v. De Brito (1), 
which would not apply to cases in which 
the ruling of the High Court relied on as 
affording a guide to the Small Causes Court 
was not to-be found in the Law Reports, 
but at the same time if the learned Judge 
had a reasonable doubt whether his own 
opinion was right there was no reason why 
he should not have followed the decision of 
Kemp, J. The learned Judge has been 
at considerable pains to distinguish the 
terms of the suit contract from the terms of 
the contract in the case before Kemp, dJ., 
but he failed to observe that for the pur- 
pose of answering the question he had to 
decide they were identical. 

The real question is whether it was a 
condition, using the word in its strict sense, 
as opposed to its general meaning analo- 
gous to a ‘term’ [see Harichand Mancharam 
v. Govind Luxman (2) | that the contract 
goods should be imported directly by the 
seller. The words at the beginning of the 
contract “on the conditions’ specified as 
under,” in my opinion, must be read in the 
same way as if they had been “on the terms 
specified as under.” 

Clause 8 merely provided for the rights 
and liabilities of the partiesin case there 
was delay in shipment from the causes 
mentioned therein, and it cannot be inferr- 
ed therefrom that it wasa ‘condition’ of 
the contract that the sellersshould be the 
direct importers of the sugar. 

Only a question might arise, if the sellers 
could not tender delivery because all ship- 
menis for a particular month had been de- 
layed fiom any of such causes, whether 
they could take advantage of that clause 


(1) 7 Bom. L. R: 995; 30 B, 226. : 

(2) 71 Ind. Cas. 763; 25 Bom, D. R. 581; A.I. R 
1923 P. O0. 47:17 L. W.572; 44 M. L. J. 608; 32 M. L, 
T. 175; 37 O.L J. 440; 47 B, 335 at p. 341; 28 0. W 
N. 73; 50I. A, 25 (P. O), 
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if they had made no attempt to order the 
‘goods themselves. But the fact that such 


a question might arise and might even 


afford a ground for considerable discus- 
sion is not relevant to the present question, 
as it cannot alter what is a ‘term’ of the 
contract, so as to make it a ‘condition’ that 
the sellers should import the goods them- 
selves. 

It would be-open to the parties to a con- 
tract of the kind to include such a ‘condi- 
tion’ in the contract, but it should be per- 
fectly obvious that no person engaged in 
the sugar trade would even contemplate 
entering into sucha contract. It makes no 
difference who imports the sugar as long as 
the sugar is of contract quality, descrip- 
tion, and shipment. I would answer the 
question in theaffirmative. The defendant 
to pay the costs of the reference. 

Coyajee, J.—I agree. 

z. K. Question answered in affirmative, 


CALCUTTA HIGH COURT.. | 
APPEAL FROM APPELLATE Decree No. 650 
$ oF 1924. 
April 27, 1926. 
Present: —Mr. Justice B. B. Ghose and 
; Mr. Justice Graham. 
BIRESWAR MOOKHERJI AND OTRERS— 
PLAINTIRFS—Å PPELLANTS 


Versus 
. Srimati TROILOKHYA DASI—Dersnpant 
— RESPONDENT. 

Landlord and tenant— Permanent tenancy, presump- 
tion of—Long possession—Increase in value without 
increase in rent. : 

Where there is no written lease creating a ten- 
ancy, the tenancy has come down tothe tenant 
by a series of successions, the rent has not been 
changed ‘for at least 65 years, the land has been 

‘Jet out for dwelling purposes and its value has 
- abnormally increased without any change in -rent, 
it is not wrong to conclude that the tenancy is a 
permanent tenancy. 

Appeal against the decree of ihe Subordi- 
nate Judge, First Court, Howrah, dated the 
Sth January 1924, reversing that of the 
Munsif, Third Court at Howrah, dated the 
29th of March 1921. 

Dr. D. N. Mitter and Babu Narain 
Chandra Kar, for the Appellants. ` 

Mr, R. B. Majumdar and Babu Manmatha 
Nath Sanyal, for the Respondent. 

JUDGMENT.—This appeal by the 
plaintifis arises out of an action in ejJectment 
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on the ground that the defendant is a 
tenant on the land and the tenancy has 
been terminated by proper service of notice 
to quit. The plea of the defendant is that 
she holds a permanent interest and her 
tenancy is not liable to be terminated by 
notice. The trial Court passed a decree in 
favour of the plaintiffs but did not allow 
them the rent claimed and costs. The de- 
fendant appealed against that decision and 
the plaintiffs also preferred a cross-objection 
as regards the portion of the claim dismiss- 
ed. The Subordinate Judge held that the 
tenancy. was a permanent one. He relied 
upon these facts:—~There was no written 
lease creating the tenancy; the tenancy had 
come down to the defendant by a series of 
successions; the rent had not been changed 
for at least 65 years: the land was let out 
for dwelling purposes and it was situated 
within the Howrah Municipality; the rent 
remained unchanged, whereas the value of 
the land had increased abnormally. From 
these facts, the learned Subordinate Judge 
presumed that the original grant was of a 
permanent character. He accordingly dis- 
missed the claim for ejectment and allowed 
the plaintiffs the rent claimed. Against that 
decree, the plaintiffs have appealed to this 
Court. 

It is contended before us by the learned 
Advocate for the plaintilis appellants that 
the mere fact that the rent has not been 
changed for a series of years cannot give 
rise to the presumption that the original 
grant was of a permanent character. But 
from all the circumstances that the Subor- 
dinate Judge has stated in his judgment, 
we donot think the inference cannot be 
legitimately drawn that the original grant 
was ofa permanent character. An ordi- 
nary tenancy before the passing of the Trans- 
fer of Property Act was not heritable. In 
this case, there have been a number of suc- 
cessions. If the land was held on ticea 
tenancy, there is every reason to suppose 
that when the value of the land increased * 
abnormally, the same rent might not have 
been continued for the long series of 
years. We do not think, therefore, that the 
Subordinate Judge was wrong in his con- 
clusion that the tenancy was a permanent 
tenancy. That being so, this appeal must 
be dismissed with costs. 


S, S, Appeal dismissed. 
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BOMBAY HIGH COURT. 
First Crvit APPBAL No. 205 oF 1923, 
November 3, 1925. 
Present:—Sir Norman Macleod, KT., 
Chief Justice, and Mr. Justice Coyajee, 
BAI JADA V—APPELLANT 


versus 
Tan COLLECTOR or BROACH— 
RESPONDENT. 

Land Acquisition Act (I of 1894), ss. 18, 28 Award 
by Collector—Reference to Court—Compensation award- 
ed by Court, whether can be less than that awarded 
by Collector. 

When a reference is made to the Court under s. 18 
of the Land Acquisition Act, the Court is not entitled 
to award as compensation to the claimant an amount 
Jess than the amount offered by the Collector. For 
this purpose, however, the total compensation award- 
ed by the Court has to be looked to and if that is not 
below the amount offered by the Collector, it cannot 
be objected toon the ground that certain items are 
Jess than the corresponding items allowed by the 
Collector. a 

First appeal from the decision of 
the District Judge at Broach, in Reference 


No, 2of 1921. 
Str, G.N. Thakor, (with him Mr. M. K. 


Thakor), for the Appellants. 
Mr. S S. Patkar, Government Pleader, 


for the Respondent. 


JUDGMENT.—There were three re- 
ferences filed under the Land Acquisition 


Act in the Court of the District Judge of. 


Broach, viz., 1 of 1820, 2 of 1921, and 2 of 
1922. The land under acquisition lay to 
the west of the goods-yard outside the 
Broach Railway Station. The Broach Jam- 
busar Railway ran through the middle of it. 
On thb south side of that railway parts of 
Survey Nos. 42, 43 and 44 were acquired 
and onthenorth, portions of the same Survey 
numbers. h 
The Collector valued the land, the subject 
matter of Reference No. 1 of 1920 at Rs. 400 
an acre, and the land, the subject matter of 
References Nos. z of 1921 and 2 of 1922, at 


Rs. 600 an acre. The District Judge consider- | 


ed that the market value of the land in 
* each case was Rs. 500. But in References 
Nos. 2 of 1921 and 2 of 1922 he allowed 
further compensation to the claimants on 
account of severance under s. 23 (1) (4) of 
the Land Acquisition Act, with fhe result 
that, thoughhe allowed less than the value 
of the land awarded by the Collector, the 
total compensation awarded was more. 

We do not think, then, that the Judge 
was in error in infringing the rule under 
which. the Court is not entitled to award as 
compensation to a claimant under the Land 
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Acquisition Act an amount less than the 
amount offered by the Vollector. The com- 
pensation under s. 23 of the Actis to be 
determined after certain matters have been 
taken into consideration by the Court and 
the total compensation has to be looked to, 
and not the various items which make up 
that total. 

Now the land under acquisition has been 
fully described by the District Judge. He 
came to the conclusionthat it had practically 
no potential value for building purposes. It 
was not used for agricultural purposes and 
itis difficult to believe from the description 
given of the land bythe Judge that any 
one, who wanted land for building purposes, 
would have been attracted towards it. As 
the Judge remarks, those Survey numbers 
were bounded on the south by the Nathelao 
Sindhao Lane which is twenty feet below 
the general level ofthe ground. The land 
to the south of the lane had access to the 


- White Road leading tothe Broach city, so 


that its value would have no relevance what- 
ever for any one attempting to find the 
value of the land in reference. The 
Nathelao Lane being twenty feet below the 
level of the land was really a nalla which 
would only offer access during the dry 
season and would be flooded during the 
rainy season. In any event, no person would 
contemplate purchasing the land inreference, 
which had no access to it except at the best 
from alane twenty feet below its level, for 
building purposes. As the Judge remarks: 
“The costs for bridging the sunken lanes on 
the east and south or of making approach 
roads from either the lanes into the lands 
and up to the White Road capable of being 
climbed by laden carts would be so great as 


to reduce the potential value of the land as 


sites fer warehouses to such an extent as to 
negative its value for warehouses apart from 
its distance from the business quarter of 
the city about 1} mile.” 

It is difficult then really to attach any 
value tothe land in reference. When the 
land required forthe Jambusar Line was 
acquired in 1414 somewhere between Ra. 270 
and 300 an acre was awarded. We think 
that the awards in these cases by the District 
Judge, amounting in one reference to 
Rs. 500 an acre and intwo other references 
to over Rs. 600 an acre, are certainly more 
than would be warranted considering the 
situation of the land 

We dismiss the appeal with costs. 

Z, K. Appeal dismissed, 
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ALLAHABAD HIGH COURT. 

SECOND O1vin Apprau No. 1466 oF 1923. 

May 14, 1926. 
Present:—Mr. Justice Daniels and 
Mr. Justice King. 
SHEOBARAN SINGH-—PLAINTIFF— 
APPELLANT 

versus 
NIROTAM SINGH AND OTHERS— 
: DsrenDants— RESPONDENTS. 

U. P. Land Revenue Act (III of 1901), s. 283 (k)— 
Partition of abadi land forming part of mahal, suit 
for—Jurisdiction of Civil and Revenue Courts. . 

A suit for the partition of a khata which consists of 
the abadi of a village and is not assessed to revenue, 
but forms part of a mahal is excluded from the 
jurisdiction of the Civil Court by s. 233 (k) of the U. 
P. Land Revenue Act. : 

Appeal against a decree of the Subordi- 
nate Judge, Bulandshahr, dated the 10th 
of August, 1923. 

Mr. P. L. Banerji, for the Appellant. 

Mr. S. K. Dar, for the Respondents. 

JUDGMENT.—This second appeal 
arises out of a suit for partition. The land 
in suit isin khata No. 2 of Mahal Baqi- 
manda in a certain village and both the 
Courts below dismissed the suit on the 
finding that the suit was not cognizable by 
the Civil Court. It is urged that the khata 
in suit has not been assessed to revenue 
and, ¢therefore, the Civil Court can 
partition it. In our opinion this argument 
has no force. Although the land in this 
khata, which consists of the abadi of the 
village, is not assessed to revenue, never- 
theless it forms part of a mahal and, thers- 
fore, the jurisdiction of the Civil Court is 
barred by s. 233 (k) of the Land Revenue 
Act, 1901. 

The case is governed by the rulings in 
Mahmud Jahan Begam v, Govind Ram (1) 
and Shiam Sunder v. Surta Singh (2). Fol- 


lowing these rulings we dismiss the appeal 


with costs including in this Court fees on 
the higher scale. 
Z. K, Appeal dismissed. 


(1) 59 Ind Cas. 4:43 A. 45; 18 A. L. J. 783. 
2), 85 Ind. Cas. 902; 24 A. L. J. 391; A. L R.1926 
All. 360. 
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MADRAS HIGH COURT. 
Seconp Civic APPREAL No. 103 or 1923. 
October 15, 1925. 
Present:—Mr. Justice Odgers. 

K. MUHAMMAD USAN ROWTHER— 
PETITIONER—ÅPPELLANT 
VETSUS 
Tue SECRETARY or STATE ror 
INDIA tn COUNCIL AND OTHERS— 
DEFENDANTS— RESPONDENTS. 

Water right—Government channel, additional supply 
to, through safety vent from another chunnel-- Right 
to receive water through vent, whether presumabdle 
from long, enjoyment- -Ryatwari holders, rights of— 
Lost grant, doctrine of, whether availablz against 
Government—Enjoyment, nature of— Period of enjoy- 
ment. 

Government has aright to distribute water ina 
Government channel without prejudice tothe rights 
of ryotwart holders which they have acqnired for 
the necessary cultivation of their lands. In case 
prejudice is proved, the ryots have a right of 
action. [p. 319, col. 1.] 

Ramachandra v. Narayanasami, 16 M. 333; 2M. L. 
J. 279; 5 Ind. Dec. (x. s.) 939, Kistna Row v. Kupvier, 
7 Ind. Cas. 687; (1910) M. W. N. 428; 8M. L. T. 268, 
Ponnusawmi Tevar v. Collector of Madura, 5 M. H. C. 
R. 6, relied on, 

In ordinary cases of prescription, either a right of 
way or right to water, it is essential that the way or 
water should be in one definite direction or the channel, 
from one point to another, The right of way gener- 
ally over another person’s land is unrecognised in law, 
and the right to water not contained in a definite 
channel either natural or artificial is equally unknown 
to law. -[p. 319, col, 2; p. 320, col. 1) 

The doctrine of lost grant can only he applied in 
the case of easements which could, if the evidence 
were sufficient, be claimed by prescription at Common 
Law, and the expedient of presuming a lost grant is 
only applicable to cases where the evidence or sume 
technicality prevents the application of the principle 
of prescription at Common Law, to which it is only 
ancillary. [p. 319, col. 2.] : 

The right to an artificial water course must depend 
on the character of the latter and upon the circum- 
stances under which it was created, which circum- 
stances may show that one party never intended to 
give, nor the other to enjoy, the use of the stream ag 
a matter of right. [p. 320, col. 1.} 

Where the evidence does not prove a sufiiciently 
jong enjoyment under the Easements Act, the same 
evidence cannot be held sufficient to prove an im- 
memorial user such as would support the fiction of a 
lost grant, [p. 320, col. 2.] 


A Government channel which irrigated plaintiff's 
land had been receiving for a long time an additional 
supply of water through a vent from another channel, 
the said vent being intended solely for the escape of 
the surplus water of the other channel and not for 
supplemenfing the supply to the channel irrigating 
plaintiff's lands. Government closed the vent and 
disposed of the surplus in some other way. Plaintiff 
brought a suit to restrain the Government from elos- 
ing the vent: 

Held, (1) that since the vent was only a safety valvo 
and nota supply sluice, Government were entitled 
to take any steps to dispose of the surplus water in 
the other channel in any way they chose; (p. 320, col, L) 
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(2) that the user of the additional supply of water 
by the plaintiff was, therefore, not of right and the 
plaintiff could acquire no easement in respect of 
it. [p. 321, col. 1.] 

Where the enjoyment is equally consistent with 
two reasonable inferences, one as of right, and the 
other permissive, enjoyment as of right will not be 
presumed. [p. 320, cols. 1 & Z] 

Appeal against the decree of the Court 
of Additional Subordinate Judge, East 
Tanjore at Mayavaram in A.S. No. 109 
of 1921 (A. 8, No. 51 of 1921 Sub-Court, 
Mayavaram) preferred against the decree of 
the Court of the Principal District Munsif 
of Tiruvalur in O. 8. No, 178 of 1917. 

Mr. A. Krishnaswami Iyer, for the Appel- 
lant. 

‘The Government Pleader, for the Res- 
pondents, 


JUDGMENT.—The suit from which 
this appeal arises was brought by the 
plaintiff against the Secretary of State and 
others as owner of about 103 acresof land 
in the village of Anabhogi. He claimed 
an injunction against the defendants to 


‘restrain them from closing a certain inlet 


sluice on the ground that the said sluice 
is an irrigation sluice for the village of 
the plaintif and that he has the right, 
title and interest and enjoyment from time 
immemorial in respect ofirrigation through 


it. It appears that the lands in question. 


and those adjacent to it derive their water 
through two channels (1) Anabhogi channel 
which isthe channel in dispute and (2) 
the Valkudi channel which at one point 
passes under the Anabhogi channel, tha 
latter being carried over it by an aqueduct. 
It appears that ata pointin the Valkudi 
channel which has been marked M in the 
plan, there is what has been called the 
Anabhogi inlet sluice which, as I under- 
stand ib, is an aperture in the adjoining 
wall whera the Valkudi channel is sunk 
in order to allow the aqueduct to pass 


“over it, so that when the Valkudi channel 


. 


is full of water under the aqueduct which 
is of a certain height, there will be an 
overflow into the bed of the Anabhogi 
channel andit is this “ uniting together 
of the said two waters” in the Anabhogi 
channel that the plaintiff lays claim to in 
a manner that will shortly be sete forth. . 

These lands are ryotwari and under the 
settlement or contract with Government, 
there is no doubt thatthe latter is bound 
to supply water to the plaintiffs lands, 
He, however, claims that the Anabhogi 
channel has been irrigating his lands for 
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more than 100 years and that “ the union 
of the waters” as it is called, has been en- 
joyed for a very long time. It appears 
from the plaint that this inlet sluice has 
been stopped up by the Government Offi- 
cials on the ground that it is, and always 
has been,a mere drainage sluice, and in 
the written statement of the Secretary of 
State hesays: “The vent in the Valkudi 
channel, asit is called, is intended solely 
for the escape of the surplus ef Valkudi 
channel into the Anabhogi channel and 
not for supplementing the supply to the 
Anabhogi channel for purposes of irriga- . 
tion.” It isalso denied that the plaintiff 
has acquired any right by prescription. 

The District Munsif found against the 
plaintiff on the ground that the flow of 
water was. not enjoyed asa matter of right 
for 60 years. The Subordinate Judge 
found that thera was no direct evidence as 
to the date when the under-tunnel of Val- 
kudi, the super-passage or aqueduct and 
vent Mwere put upnor was there any record 
to show that Valkudi was ever a supply 
channel to Anabhogi. No specific ease- 
ment was, according to the Subordinate 
Judge, set up in the plaint and he found 
that the plaintiff has no right to get a 
supply of water to his channel from the 
Valkudi channel through vent M. Nor had 
he any such natural right, the Judge find- 
ing that the veat was intended asa safety 
valva to prevent the tunnel underneath 
and aqueduct overhead from being dam- 
aged during floods. He also found that 
there was no easement acquired by pre- 
scription by the plaintiff. As to damages, 
he found that there was no evidence that 
the water going through the aqueduct 
would be insufficient for the irrigation of 
the Anabhogilands and thatthe plaintiff had 
not proved any diminution and consequent 
damage to his village by reason of the 
closure of the vent M. On these grounds 
he dismissed the plaintiff's appeal. 

On second appeal before me, Mr. A. 
Krishnaswami Iyer relied on the following 
points: 

(1) That a ryotwari holder is in the same 
position with ragard to acquisition of an 
easement as any other proprietor. 

(2) That the plaintiff's accustomed sup- 
ply had been’ interferred with and the 
present supply was not sufficient for his 
purpose. 

(3) That if the plaintiff's right is res- 
tricted to his agricultural requirements, 
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even then there cannot be the same 
out-turn of crop and he has a right of 
action. Many cases were cited before me 
to the effect that, the view asto the position 
of a ryotwart holder has been changed and 
that whereas he was looked upon in the 
older cases asa lessee, he is now regarded 
as a landholder with an interest in the 
land. Madathapu Ramuya v. Secretary of 
_ State for India (1). But, although syots 
are entitled to obtain a supply of water 
from the Government, it has been estab- 
lished beyond doubt that the Government 
has the right to distribute the water, 
though it has not the right to disturb 
‘existing arrangements to the prejudice of 
the tenant, 7. e. theryot and that a right of 
action is given to the latter if such pre- 
judice is proved, Ramachandra v. Naraya- 
nasamt (2). Likewise in. Kisina Row v. 
Kuppier (8) it was held that the Govern- 
ment had the right to distribute water 
without prejudice to the rights for neces- 
sary cultivation. In Ponnusami Tevar v. 
Collector of Madura (4) which was a case 
of a zemindary, it was held that a right 
to an easement in the flow of water through 
an artificial watercourse is as valid against 
the Government as it is against a private 
owner of land and that the grant may be 
presumed as of right, long and openly en- 
joyed. This length of time should be as 
long asthe period prescribed for adverse 
possession, or, according to Innes, J., no 
fixed period is necessary. In Kristna Ayyar 
v. Vencatachella Mudali (5) the right of 
Government to distribute water was affirm- 
ed subject to the right of the plaintiff for 
irrigation and other necessary purposes. 
The distinction between ryots and proprie- 
tors was pointed out, and, it was held in 
that case that the utilisation of surplus 
water by turning if into a new channel 
wag no breach of contract with the plaint- 
iff, The Full Bench in Fakir Muhammad 
v. Tirumala Chariar (6) by a majority de- 
cided that the ryot does not possess rights 
approaching full ownership. I ought to 
add that the correctness of this decision 


(1) 27 M. 386. 
(2) 16 M. 333; 2M. L. J 979; 5 Ind. Dee. (x. s.) 


939. Š 
san 7 Ind. Cas. 697; (1910) M W. N. 428; 8 M.L. T. 


268. 

(4) 5M. H. C. R. 6. 

(5) 7M. H C. R. 60. 

(6) 1 M. 205: 1 Ind, Jur, 299,1 M, LR, 3; 1 Ind, 
Dee. (x, s.) 136, 


“case on the theory of a lost grant. 


. been in use for a very long time. 


SECRETARY OF STATE FOR INDIA. 2i 
was questioned in Secretary of State for 
India v. Nunja (7) 

Mr. Krishnaswami Iyer really bases his 
He 
admits that no specific user for 60 years 
has been proved such as would establish 
a rightagainst Government under the 
Easements Act. But he says, relying on 
the dissenting judgment of Innes, J., (supra) 
that a lost grant should be presumed in a 
case of this sort where fora very long time 
enjoyment of this extra water is proved. 
It is pointed out by Goddard (iMasements, 
8th Edition, p. 161) that the doctrine can 
only be applied to easements which could, 
if the evidence were suflicient he claimed 
by prescription at Common Law, and the 
expedient of presuming a lost grant is 
only applicable to cases where the evidence 
or some technicality prevents the applica- 
tion of the principle of prescripton at Com- 
mon Law, to which itis only ancillary. It 
is of course clear that s. 15 of the Ease- 
ments Actis not exhaustive and dues not 
preclude other title or modes of acquisition. 
In Muthu Gounden v. Anantha Goundan 
(8) and Secretary of State for India v. 
Venkatareddy (9) it was held that Clov- 
ernment must make adequate arrangements 
for irrigation where a course of supply has 
The 
Court said that cases may arise where a 
lost grant may be presumed though they 
held there was no sufficient evidence there 
for that purpose. cf., Bodduluru Nagayya v. 
Bachu Chenchuramaya (10). It must be 


‘noticed that the enjoyment, whether under 


the Prescription Act, or whether it is relied 
on to establish a lost grant, must be “as 
of right” and the question is whether the 
right of the ryot to his customary supply of 
water by whatever means the Government 
chooses to put the water on the land! Makan- 
kali Lakshmiah v, Karnam Narayanappa 
(11)] can give him such right. In ordinary 
cases of prescription, either aright of way 
or right to water, it is essential that the 
way or water should be in one definite. 
direction or the channel from one point to 
another. The right of way generally over 
another person's land is unrecognised in 


(7) 5 30°63; 6 Ind. Jur. 407; 2 Ind. Dee. is. s.) 114, 
(8) 31 Ind.-Cas, 528; 29 M. L. J. 685; 18 M. L. T. 176: 
2 L. W. 1107; (1916) 1 M. W. N. 113. 
(9) JIM. L. J. 75. 
(10) 44 Ind. Cas. 625; (1927) M. W. N. 863; 39 31. L 
74 


J. 674. 
(11) 45 Ind. Cas. 80; (1918) M. W. N. 276; 31M. L.J, 
495; 23 MLL, VT. 337, 
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law, and the right to water not contained 
in a definite channel either natural or arti- 
ficial is equally unknown to law. Itis ad- 
mitted in this case that the channel is 
artificial and was at some time or another 
constructed by Government. The channel 
is, therefore, undoubtedly a Government 
channel. The question is, can the ryot, 
under the decisions concerning him which 
I have set forth, be said to acquire any 
rights in water as against Government be- 
yond the right to insist that his customary 
and necessary supply is not diminished. 
The irrigation supply for the plaintiffs 
‘land is admittedly the Anabhogi channel, 
and the question is whether this channel, 
having been permitted to be augmented 
at certain seasons of the year by an addi- 
tional supply from the Valkudi channel, 
gives the ryot any rights that he can en- 
force as to the water supply. Reliance was 
placed by the learned Government Pleader 
on Gaved v. Martyn (12) where a stream 
was made tò flow over the defendant's 
land by the operation of miners who had 
not permanently abandoned their right of 
control over the water in the stream when 
the plaintiff diverted it to his works. The 
latter used it uninterruptedly for 20 years 
but such user was held no evidence that 
the land from which the water was sent 
had become subject to the servitude of 
being bound to send it on to the land 
of the neighbour below. That seems to 
me a very similar case to this. Valkudi 
being also artificial and the property of 
Government, could not the latter take other 
steps if it chose to dispose of the surplus 
water in that channel than by keeping 
open the vent M? In Wood v. Waud (13) 
it is true that the artificial enjoyment de- 
pended on temporary circumstances, but 
it was held that the right to an artificial 
watercourse must depend on the character 
of the latter and upon the circumstances 
under which it was created, which circum- 
stances may show that one party never 
intended to give, nor the other to enjoy, 
the use of the stream as a matter of right. 
The House of Lords in Gardner v. Hodg- 
son's Kingston Brewery Co. (14) keld that 
the user must be asof right and if the 

(12) (1865) 144 E. R. 974; 19 O. B. (x. 8.) 732; 34 L. J. 

IP. 353; 13 L. T. 74; 11 Jur. (N. s.) 1017; 14 W.R. 


62; 147 R. R. 739. 
(13) (1849) 154 B. R. 1047; 3 Ex. 748; 18 L. J. Ex. 
305; 13 Jur. 472; 77 R. R. 809. 
(14) (1903) A. O. 229; 72 L. J. Ch. 558; 52 W. R. 17; 
L, T 698; 19 T, L, R. 458. 
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enjoyment is equally consistent with two 
reasonable inferences, enjoyment as of 
right will not be established. See Hanna v. 
Pollack (15) and Angus v. Dalion (16) where 
Cotton, L. J., observed, referring to the 
means by which an easement is capable of 
being acquired independently of the pres- 
cription test, “These means are either an en- 
joyment beyond living memory from which 
in the absence of evidence to the contrary, 
enjoyment before the time of legal memory 
would be presumed; or by enjoyment from 
such a time as could be sufficient in the 
absence of evidence to the contrary 
to justify a presumption of a modern. 
grant which has been lost.” It is not alleged 
that either of these conditions has been 
fulfilled in the present case. It, therefore, 
appears to me that where the evidence 
does not prove a sufficiently long enjoy- 
ment under the Easements Act, it is difficult 
to. say that the same evidence must be 
held sufficient to prove an immemorial 
user such as would support the fiction of 
lost grant, and particularly in this case 
where the channel is Government property 
and the only right of the ryot is to have 
a sufficient supply of water brought on to 
his land. I quite agree that if the ryot 
can show that owing to new irrigation. 
arrangements by the Government, the sup- 
ply is insufficient for his cultivation he 
may have a cause of action. Here it has 
been found by the lower Appellate Court 
that no damage has been sustained, and 
it appears to me that Iam bound by that 
finding although an attempt has been 
made to show from certain statistics that 
the out-turn has been less since the vent 
M was closed. But Mr. Krishnaswami 
Jyer says proof of damage is unnecessary 
because in McCartney v. Londonderry and 
Lough Swilley Railway (17) it was held that 
any act which injures another's right and 
would be evidence in future in favour of 
the wrong-doer may give ground for an 
action without proof of any specific injury. 
That of course may be. so in case an act 
injures another's right. But under all the 
circumstances of this case, I cannot say 
that, any such injury has occurred. Iam 
not able to say that any more weight is 
to be attached to the plaintiffs case that 
this surplus water has been overflowing 


(15) (1900) 2 Ir. R. 664; 5 Ir, L. R. 564. 
AR A AO. 80: Led PG 
A, ©. 201; 73.L, J. P. C., 78: 91 L, 1, 105; 
53 W, R. 385. Ti 
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from Valkudi for a number of years into 
the Anabhogi channel than to the defend- 
“ant's case that the overfow was never 
intended to supplement the Anabhogi sup- 
ply but was merely a drainage vent for 
Valkudi ; in other words, that Government 
never gave up control tothis extra supply. 
It seems to me that just because the 
plaintiff has had the benefit of an extra 
amount of water for a long time (by extra 
amount of water I mean something more 
than he would ordinarily be entitled to 
as a ryot), he is not entitled to insist 
that that extra supply should be con- 
tinued. It may be as the learned 
Judges say in Secretary of State for 
India v. Venkata Reddi (9) that under 
certain circumstances a'lost grant may be 
presumed in favour of a ryotwari holder. 
But in the state of the findings on the evi- 
dence here, I cannot say that there are 
‘any grounds for deciding this point in 
favour of the appellant. I do not think 
in the first place he has established that 
- his enjoyment of this extra water was as 
of right, as in my opinion, the flow of 


water to the plaintiff's land was not bound ` 


to be supplied in the same channel and 
was not bound to be of any particular 
quantity, and it was also regulated by the 
contract between the ryot and the govern- 
‘ment. Reference may also be made to s, 
2 (a) of the Hasements Act whereby noth- 
ing is deemed to derogate from any right 
of the Government to regulate the collec- 
tion, retention and distribution of the 
‘water flowing, collected, retained or dis- 
tributed in or by any channel or other work 
constructed at the public expense for irri- 
„gation. I, therefore, think that the appeal 
fails and must be dismissed with costs of 
lst respondent and 2nd respondent (two sets 
in this Court). 
v N.Y. 


a K. Appeal dismissed, 





BOMBAY HIGH COURT. 
APPEAL FROM ORvgEr No. 9 oF 1925. 
November 5, 1925. 
Presenti—Sir Norman Macleod, Kr., 
Chief Justice, and Mr. Justice Coyajee. 
FAKIRGOWDA BHIMANGOWDA 
AND ANOTRER—APPLICANT—APPELLANTS 
versus 
VISHNUDAS VENKATESHDAS— 
OPPONENT— RESPONDENT. 
Civil Procedure Code (Act V of 1908), O. IX, r. 18, 
0. XLIII, r, 1 (d)—Ex parte decree, application to set 


al 


FARIRGOWDA BHIMANGOWDA v, VISHNUDAS VENKATESHDAS. 


a21 
aside—Order selling aside decree on condition - Con- 
dition not complicd with—Dismissal of upplication-- 


Appeal, whether lies. f 
A Court has, under r. 13 of O. IX of the C. P. C. 


power to make an order setting aside an ex sarte 
decre as against tha defendant upon suen t-r.3 as 
to costs, payment ints Court or otherwise as it thinks 


fit. and whatever may be the con litioms impos:d by 
the Court in aeeordance with the rule, an ord-r set- 
ting aside an ex parie deres is nob appenlabic, nor 
ew the applicant by failing to comply with the con- 
dilions imposed, with the result that the applic ition is 
rejected, make an order appealable which, in the first 
instance, was not appealable. |p. 323, col. LJ 


Appeal against an order of the First 
Class Subordinate Judge at Dharwar, 
in Miscellaneous Application No. 195 of 
1924. 

- Mr. G. P. Murdeshvar, for the Appellant. 

Mr, H. B. Gumaste, for the Respondent. 


JUDGMENT. —The plaintiff sued to 
recover on a promissory note executed in 
his favour by defendant No. 1 on July 27, 
192), for Rs. 9,395 found due at the foot 
of the dea'ings between the parties and a 
cash advance of Rs. 235 made on that 
date. 

Defendant No.2 was the son of defend- 
ant No, 1 living in union with him. In 
their written statement, the defendants 
stated that defendant No. 2 was needlessly 
made a party, that defendant No. 1 passed 
the promissory note sued upon, that Rs. 235 
was cash consideration, that an account 
should be taken as the defendants were agri- 
culturists, that defendant No. 1 deposited a 
sum of Rs. 3,500 with the plaintiff ailer the 
date of the promissory note, and that the 
sale proceeds of certain cotton had yet to 
be accounted for. 

Issues were raised, and, on September 8, 
1924, when the suit came on for hearing, 
defendant No. 1 was absent and his Pleader 
had no instructions.’ A decree accordingly 
was passed for the amount claimed against 
both defendants. 


The defendants then filed Miscellaneous 
Application No. 195 of 1924, under O. IX, 
r, 13, of the C. P. O., to restore thesuit on 
the board. The Judge held there were’ 
sufficient grounds for the applicant's ab- 
sence on the day of hearing. He thought 
it necegsary, however, to impose terms as 
to costs, and made the following order 
on October 21, 1924 :—“That on defend- 
ant’s paying to plaintiff the costs de- 
creed, the ex parte decree is set aside, if the 
payment is made within a fortnight from 
‘to-day.” 
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Order IX, r. 18, is as follows :— 

“In any ease in which a decree is passed 
éx parte against a defendant, he may apply 
to the Court by which the decree was passed 
for an order to set it aside; and if he satis- 
fies the Court that the summons was not 
duly served, or that he was prevented by 
any sufficient causa from appearing when 
the suit was called on for hearing, the Court 
shall make an order setting aside the decree 
as against him upon such terms as to costs, 
payment into Court or otherwise as it 
thinks fit, and shall appoint a day for pro- 
ceeding with the suit: 

“Provided that where the decree is of such 
a nature that it cannot be set aside as 
against such defendant only it may be set, 
aside as against all or any of the other de- 
fendants also.” 
© Jt will be seen, therefore, that the Court 
has power to make an order setting aside 
an ex parte decree as against a defendant 
upon such terms as to costs, payment into 
Court or otherwise as it thinks fit, and what- 
ever may be theconditions imposed by the 
Court in accordance with the rule, the order 
‘ig not appealable. 
the Court rejects the application, an appeal 
lies under O. XLIII, r.1, el. (d), 

The defendants did not pay the costs of 
the plaintiff within the time prescribed, but, 


on November 5, 1924, they made an applica- - 


tion that they should be allowed to give 


‘security for costs in lieu of cash payment. 


The Judge observed at the time: 
e There being a distinct Court order that 
the suit be restored to file if applicant 


‘produces the costs on or before November 


5, 1924, he cannot now request the Court to 
accept security in lieu of payment of costs. 
The opponent is not willing to take security 
in lieu of payment” $ 

` At the heariùg, on November 6, the 
plaintif opposed the application, as the pay- 
aa was not made as directed. The Judge 
said : 

| “ I see no reason to interfere, the order 


‘having been passed. Icannot change it 


* now except with the consent of the other 


. Arst question 


-ment is made. 


side.” 


On the same day, he dismissed the main 
application with costs. The order, which 
he passed, wasin theseterms: ‘*No pay- 
The application is, there- 
fore, dismissed with costs.” ; 

The defendants have appealed, and the 
is, whether the order of 
November 6, 1924, is an appealable order, 


If, on the other hand,’ 
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It is further contended that the Judge was 
under a misapprehension as regards his 
powers of entertaining the application, whew 
he thought he could not alter the condition 
imposed by the order of October 21, 1924, 
in the absence of the consent of the other 
side. Weareasked to read the words “I 
cannot change it now except with the con- 
sent ofthe other side” as if they read, “I 
have no power, or I have no jurisdiction to 
change the order except with the consent 
of the other side.” But the words need not 
be read as having only that meaning, The 
whole judgment must be considered, and 
the Judge begins by saying, “Isee no 
reason to interfere, the order having been 
passed", that is to say, he made the order 
thatZosts should be paidin cash, and hav- 
ing made that order hedid not think there 
was any reason for making any alteration, so 
that the defendants should be allowed to 
give security instead of paying cash. When 
the Judge said: ‘I cannot change it now 
except with the consent of the other side,” 
those words can be read as meaning “ I am 
not going to change the order unless the 
other side consents,” and not as meaning : 
that the Judge considered he had no 
power whatever to alter the order unless the 
other side consented. 


However that may be, the really import- 
ant question is, whether the order of No- 
vember 6, 1924, was an order rejecting the 
application, so as to be appealable under 
O. XLII, r. 1, cl. (d), We have been re- 
ferred to the case of Jagarnath Sahi v, 
Kamta Prashad (1). There, on an applica- 
tion to set aside an ex parte decree, the 
Court passed an order'in favour of the 
applicants, but conditional on their pay- 
ing to the plaintiff by a certain date a sum 
of money as damages. This condition was 
not fulfilled, and the Court holding that it 
had no jurisdiction to receive the prescribed . 
payment after the date fixed—disallowed 
the defendants’ application to set aside the 
decree. It was contended on behalf of the 
respondents that no appeal lay, as the order 
under appeal was merely an order re- 
fusing to extend time, for which no appeal 
is provided. The Judges considered that, 
as it was admitted that an appeal lay from 
an -order rejecting, though not from an 
order allowing, an application under O. IX, 
r. 18, the appeal before them was in sub- 
stance and reality an appeal against the 


(1) 28 Ind. Cas. 138; 36 A. 77; 12 A, In J. 38, 
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formal order which followed on the judg- 
ment of April £2, 1918, by which formal 
order the application for setting aside the 
ex parte decree was finally disallowed, and, 
therefore, an appeal lay. 

Now, the result of that decision, if it 
were to be followed, would be that, although 
a party who applies to set aside an ex parte 
decree under O. IX, r. 19, cannot appeal 
against the order allowing the application 
upon certain conditions, still by not com- 


plying with those conditions, he can appeal’ 


against the order dismissing the applica- 
tion because those conditions have not 
been complied: with. In our opinion, 
that is not a correct exposition uf the 
law applicable to the case. Once it is 
considered that a Judge, to whom an appli- 
cation for setting aside an ex parte decree is 
made, has an absolute discretion to impose 
conditions, andno appeal lies against the 
imposition of any condition which the Judge 
seems fit to make, then the applicant by 
notcomplying with those conditions, with 
the result that his application is rejected, 
cannot by such conduct make an order. ap- 
pealable which, in the first instance, was not 
appealable, Ren 

The application was not rejected on the 
merits, but was rejected because the condi- 
tions which werelawfully imposed on the 
defendant were not complied with. 

Tn ouropinion, therefore, no appeal lay 
against this order, and the appeal will be 
dismissed with costs, ; 

Z. K. Appeal dismissed, 


ene 


LAHORE HIGH COURT. 
_Sxconp CIVIL APPEAL No. 13 or 1924. 
December 7, 1925, 
Present:—Mr, Justice Zafar Ali and Mr. 

Justice Addison. f 
Tas SECRETARY or STATE ror INDIA 
In COUNCIL tarover True COLLEOTOR, 
HISSAR—Derenpant-—-APPELLANT 
; é versus 
Tus rirm HARKISHEN DASS-KURE 
MALL or HISSAR traroucs KURE MALL 


—PLaIntTivrF—RESPONDENT. 

Railways Act (IX of 1890}, s. 72—Damage to goods 
—Consignee's right to refuse to take delivery—Im- 
proper refusal—Liabtility of Railway Company. 

A consignee of goods sent by rail is not entitled to 
refuse to take delivery ofthe goods on the ground 
that they have been damaged. His proper remedy is 
to sue for the loss he has suffered, [p. 324, col. 2.] 


SECRETARY OF STATE FOR INDIA V. HARKISHENDAS KUKE=MALL. 
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Where a consignee improperly refuses to take 
delivery, the Railway Company cannot be held liable 
for any loss or damage accruing after his refusal, 
except where there is evidence to show an agreement 
on the part of the Company to act as warchouse- 


men. [ibid] 


B. N. W. Railway Co. v. Mul Chand, 58 Ind. Cas; 
1000; 42 A, 655; 18 A. L J. 761; 2 U. P. L. R. (AJ 
268, Chapman v. Great Western Railway Co., (180) 5 
Q. B. D. 278; 49 L. J. Q. B. 420; 42 L. T. 272; 298 W. R. 
566: 44 J. P. 363 and Sri Gangaji Cotton Mills Co., Ltd. 
v. East Indian Railway Co., 68 Ind Cas. 961; 44 A, 
763; 20 A. L. J. 161; L U. P. L. R. (A) 222; A.L R. 
1923 All. 514, referred to 

Mitchell v. Lancashire and Yorkshire Ny. Co., (1875) 
10 Q. B. 256; 44 L. J. Q. B. 107; 33 L. T. 161; 23 W. R, 
853, distinguished. 

The proper function of a Railway Company is that 
of a public carrier and it is only in connection with 
the performance of its duty as a carrier that it is held 
responsible asa bailee. The duty as a carrier is dis- 
charged on the arrival of the goods at their destina- 
tion and it is not in the line of the Railway Company 
to keep the goods after thatas a warehouseman or a 
bailee for hire. [p. 325, col. 1.] 

Appeal from a decree of the Dis- 
trict Judge, Hissar, dated the 2nd Octo- 
ber, 1923, reversing that of the Senior Sub- 
Judga, Hissar, dated the 21st July, 1921. 

Mr. C. H. Carden Noad, Government 
Advocate, for the Appellant. 

Bakhshi Tek Chand, for the Respondent, 


JUDGMENT.—This second appeal 
arises out of an action for value of the 
goods despatched to the plaintiff by rail 
but which he did not take delivery of on the 
ground that they were spoilt by wet. The 
facts are briefly as below:— 

Three consignments comprising 172 bags 
of atta were booked ata Railway station 
on three consecutive dates but all arrived 
together at their destination the Railway 
station at Hissar—on the 3rd July, 1820 and 
were stacked there in the open air for 
want of room in the goods shed. The 
plaintiff who was the consignee of all 
these bags failed to appear and claim 
them earlier than the 10th July and on 
that date he refused to accept delivery 
saying that the atta was damaged by the 
rain that had fallen that very day. Atta 
is a perishable article and does not keep 
long specially in the hot weather. As the 
plaintiff would not take delivery, the Rail- 
way authorities ultimately sold the bags 
by auctich on the ist December, 1920. By 
that time the atta must have considerably 
deteriorated and the price that it fetcbed 
was Rs. 855 only. As against this sum the 
Railway Administration claimed Rs. 793-3 
as demurrage. 

According to the plaintiff's own evidence 


324 


the bags constituting the upper layer of 
the stack only were wetted, but the extent 
of injury to them and their number were 
not proved. The -trial Court, therefore, 


held that though some injury was done. 


its extent was not proved and that the 
plaintiff was bound to accept delivery and 
could subsequently sue to recover damages, 
if any. On these findings it disallowed 
the plaintiif's claim for value of the goods 
and granted him a decree for the price for 
which the bags had been sold minus the 
sum payable on account of demurrage, 


On appeal the learned District Judge held 
that the plaintiff was not bound to take 
delivery. In his opinion the “proper course 
would have been to have the bags opened 
and survered by some reliable man and to 
see how much damage had been done” and 
he observed “that the result was that plaint- 
iff did not take delivery and goods which 
could not have deteriorated very much in 
value on 10th July 1920, were so rotten 
when they were sold on Ist December 1920 
‘that they could not fetch more than Rs. 855 
or nearly one-third of their price.” That 
being his view he allowed the plaintiff's 
claim for the value of the goods minus the 
sums payable on account of freight and 
demurrage up to 10th July only. Now the 
“two most important questions in the case 
_were:— 

1. What was the amount of damage 
caused by therain on the 10th July? 


and 
2. Whether the plaintiff was justified in 
` yefusing delivery on that date? 


On-the first question there is no evidence 
and with regard to the 2nd, the learned 
‘Counsel for the plaintiff-respondent can 
cite no authority to show that the plaintiff 
-instead of accepting delivery and claiming 
compensation for the damage if any was 
entitled to refuse delivery and claim the 
value of the goods. As already stated the 
plaintiff's evidence was that only some of 
‘the bags were wetted. This being eo he 
had no valid excuse for refusing delivery of 
even those bags which had not been wetted, 
‘With regard to the bags that were wetted 
he was only entitled to sue for the loss 
that he might have suffered in consequence 


of the atta of these bags having become - 


wet. That loss would not have been con- 
‘giderable, and the consignee could not 
refuse delivery because the goods had not 
pecome valueless, In B, N. W. Railway Co., 


. riers but as warehousemen”, 
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v. Mul Chand (1), a Division Bench of the 
Allahabad High Court held by reference to 
Chapman v. Great Western Railway Co. (2) 
that “the consignee of goods sent by rail 
is bound to take delivery thereof within 
a reasonable time. If by his own laches 
he omits to do so, he cannot hold the 
Railway Company liable for any loss or 
damage which may accrue. Different con- 
siderations would arise if there were any 
evidence to show an agreement on the 
part of the Railway Company to act as 
warehousemen; but the mere fact of the 
company charging demurrage would not 
necessarily give rise to such an implica- 
tion”. In Sri Gangaji Cotton Mills Co , Ltd, 
v. East Indian Railway Co., (3) certain bales 

of cotton were damaged in transit and the ` 
railway officials offered to pay compensa- 
tion at eertain rates, but the consignee 
refused to accept that offer and refused to 
remove the goods and these were ultimate- 
ly sold by the Railway Authorities. It: was 


. beld that the Railway Company were 


acting within their rights in selling ‘the 
goods when the consignee would not take 
delivery. In the present case if the con- 
signee had taken delivery on any date bee 
tween the 8rdand 10th July no damage 
would have occurred. Jfurther it is clear 
that as remarked by the District Judgé, the 
atta must have deteriorated and become 
unfit for human consumption by the. time 
that it was sold by auction. The Railway 
Authorities could not proceed to sell the 
bags at once and it was entirely the result 
ofthe plaintiff's unjustifiable refusal to 
accept delivery that the atta deteriorated 
and lust considerably in value. Even the 
bags that were wetted would have, if taken 
to the market within a few days after the 
rain, fetched a price not much below the 
normal. Counsel for the plaintiff cites 
Mitchell v. Lancashire and Yorkshire Ry, Co. 
(4), which appears to be a parallel case but 
is as a matter of fact quite distinguishable, 
In that case the Railway Company con- 
cerned gave notice to the consignee after 
the arrival of the goods that “they (goods) 
are now held by the Company not as Car- 
and it was 


av ars) Ag 1000; 42 A. 655; 18 A. L. J. 764; 2 U, 


P-a dasoa 0. B. D. 273; 49 L. J. Q. B. 420; 48 L. 
252; 28 W. 1? se; 44 J. P. 363. 

3) 68 Ind. Oas. 961; 44 A. 763; 20A. L. J. 781; 4 U, 

P. L. R. (AJ) 222; A. L R. 1923 All. 514, 

(4) oemi 40 8 B. 256; 44 L.J, Q. B, 107; 33 L. T, 
161; 23 W. 
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held that as warehousemen for hire the 
Oompany were liable to the consignee for 
the. damage caused in consequence of their 
omission to take reasonable care of the 
goods. Butit isnot the business of the 
Railway Administration in the present case 
to work as a warehouseman or a bailee for 
hire. Its proper function is that ofa public 


carrier and it is only in connection with the - 


performance of its duty as a carrier that 
it is held responsible as a bailee, The duty 
asa carrier is discharged on the arrival 
of the goods at their destination and it is 
not in the line ofthe Railway Administra- 
tion to keep the goods after that as a ware- 
houseman or a bailee for hire. The con- 
signee on the other hand is expected to 
take delivery within a time fixed by the 
rules and if he neglects to do so the Rail- 
way Administration can claim demurrage 
and not hire. That being so, its liability to 
the consignee after the arrival of the goods 
is not the same as that of a warehouseman 
or a bailee for hire. 

Granting that the Railway Administra- 
tion in the present case was liable to com- 
pensate the consignee for the injury to his 
goods, the extent of that injury not having 
been established, there was no material on 
the record for appraising the damage and, 
therefore, he could not be awarded any- 
thing by way of compensation. 

In view of allthat has been stated above 
we. accept the appeal and reversing the 
judgment and Decree of the District Judge 
we restore that of the trial Court, The 
plaintiff shall pay the defendant's cosis 
throughout. 

s. D. Appeal accepted. 


OUDH CHIEF COURT. 
CivIL MISCELLANEOUS ÅPPLICATION NO, 78 
ie or 1926. 
February 4, 1926. 
Present:—Mr. Justice Hasan. 
Mirza USUF ALI BEG AND orarrs— 
APPLICANTS 
VETSUS 
NATHU AND ANOTHER -—OPPOSITE Parry. 
Oudh Courts Act (IV of 1925), s. 12 (2)—Further 
Appeal, certificate for, when can be granted—Interpre- 
tation of document, question of—Case, whether fit for 
further appeal. 
A case may be certified as a fit one for further 
appeal under sub-s. (2) of 8.12 of the Oudh Courts 


Act ‘where the decision from which a further appeal ` 


GOPAL RAM V. BANKEY LAL. 
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is proposed to be preferred is opposed to any general 
principle of law or involves a question of public 
interest or is contrary to any recognised precedent. 
Where the decision complained of turns upon the 
interpretation of a particular deed and the rule of 
interpretation applied isa well understood one, the 
case cannot be certified as a fit one for further ap- 
peal. 


Application for a declaration that 5. C. 
A. No. 200 of 1925 decided by Mr. Justice 
Hasan on February 11, 1925, is fit for 
further appeal. 

Saiyed Ali Mohammad, for the Applicant. 

Jd UDGMENT,—This is an application 
asking for a declaration that the case ta 
which if relates is a fit one for further 
appeal under the provisions of sub-s. (2) of 
s. 12 of the Oudh Courts Act, 1925. 

Under those provisions the Judge isin- 
vested with discretion in the matter of his 
powers to'declare or not to declare “that 
the case is a fitone for appeal.” Obviously 
this discretion must notbe exercised arbi- 
trarily but only on judicial grounds. I 
should be prepared to make the declaration 
that the case is a fit one for further appeal 
if I were satisfied that the decision from 
which a further appeal is proposed to be 
preferred is (1)—opposed to any general 
principle of law, or (2) it involves a ques- - 
tion of public interest or (8) is contrary to : 
any recognised precedent. The present ` 
case does not fall under any of those heads. | 
My decision turns upon the interpretation 
of a particular deed of sale and the rule 
of interpretation on which I have acted is 
a well-understood rule. 

I wish to guard myself against being 
understood that I lay down in this decision ` 
any exhaustive list of grounds on which a- 
certificate of fitness for further appeal may 


-be granted under the provisions referred 


to above. 
The application is rejected. 
Z. K. Application rejected. 


eed 


-ALLAHABAD HIGH COURT, 
Civiu Revision No. oF 1925. 
December 18, 1925. 
Present:—-Mr. Justice Kanhaiya Lal. 
Lala GOPAL RAM AND ANOTHER— 
APPLICANTS 
versus 
BANKEY LAL AND orgers— 
OPPOSITE PARTIES. 
Arbitration— Submission, revocation of. 
“When parties have agreed to submit the matter in 
difference between them to the arbitrations of one oy 


$26 HANMANTBHAT SHANKARBHAT NARGUND V, BASAPPA CHANBASAPPA MASABI. [86 I. O. 1926) 


more specific persons, no party to such an agreement 
can revoke the submission to arbitration unless for 
good cause and a mere arbitrary revocation of the 
authority is not permitted. i 
Pestonjee Nussurwanjee v. Manockjee & Co., 12 M. I: 
A. 112; T Ind. Jur. (Nn. s) 69; 2 Suth P. C. J. 164; 2 
Sar. P. C. J. 390; 10 W. R. 51; 20 E. R. 283, followed | 
Civil revision from an order of the Munsif, 
Shahjahanpur, dated the 30th March, 1925. 
Mr. 9. B. Johari, for the Applicants. 


JUDGMENT.—The parties in this case 
referred a certain dispute pending in Court 
to the arbitration of a Pleader under a joint 
application dated the 8th of December 
1924. An award was duly made on the 16th 
ef January 1925, but onthe objection of 
the plaintiffs it was remitted to the arbi- 
trator for re-consideration with a direction 
to restrict it to the matters in suit, A. 
fresh award was, therefore, made on the 
19th of March 1925, - It appears that an ap- 
plication was filed by the plaintiffs on the 
7th of January 1925, asking leave to revoke 
the reference on the ground among others 
that the arbitrator was hard of hearing and 
unable to follow the evidence properly. A 
similar application was filed again on the 
16th of March 1925, asking that the matter 
should not be referred to the arbitrator 
again, and suggesting that the arbitrator 
was not acting impartially. In the objec- 
tions filed to the first award it was mention- 
ed that the plaintiffs had sought to withdraw 
from -the reference. The Court below, 
however, refused to take that into considera- 
tion asa valid ground for setting aside 
the award. Inthe objections filed to the 
second award there was no reference to 
any such revocation. As pointed out by 
their Lordships of the Privy Council in 
Pestonjee Nussurwanjee v. Manockjee & Co. 
(1) when parties have agreed to submit the 
matter in difference between them to the 
arbitration of one or more specific persons, 
no party to such an agreement can revuke 
the submission to arbitration unless for 
. good cause and that a merearbitrary revoca- 
tion of the authority is not permitted. The 
parties could not have been unaware, when 
they appointed the aforesaid Pleader as 
an arbitrator, that he was hard ofehearing, 
if in fact he was hard of hearing, and there 
is nothing to show that the plaintiffs were 
in any way prejudiced by that fact or were 
justified in withdrawing from the reference 
in consequence. In Sultan Muhammad 


(1) 12 M. I. A. 112; 1 Ind. Jur. (x. s.) 69; 2 Suth P.Q. 
J: 164; 2 Say. P. O. J. 390; 10 W. R. 51; 20 E. R. 283. 


Khan v. Sheo Prasad (2) and Perumalla 
Satyanarayana v Perumalla Venkata Ran- 
gayya (3), the same principle was recognised, 
There is no reason in these circumstances 
for giving effect to the objection raised 
on behalf of the plaintiffs. The'award must 
be treated as a good and valid award in- 
asmuch as no misconduct was established 
and the order about costs cannot be dis- 
turbed. The application is dismissed. 


N.B. . Application dismissed. 
2 20 A. 145; A W. N. (1897) 227; 9 Ind. Dee. (N. 8.) 


(3) 27 M. 112. 


BOMBAY HIGH COURT. 
APPEAL FROM ORDER No. 68 or 1924. 
October 8, 1925. 
Present:—Mr. Justice Fawcett and 
Mr. Justice Madgavkar. 
HANMANTBHAT SHANKARBHAT 
NARGUND-—APPRLLANT 


VETSUS 

BASAPPA CHANBASAPPA HASABI— 

fe: RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XLI, r. 16 
—Appeal—Date of hearing entered on Court's board 
subsequent to that given in notice—Respondent’s right 
to appear on later date. - 

When an appeal is entered on a Court’s board ag 
due for hearing on a date subsequent to the one 
specified in the notice, there is suflicient reason for 
the respondent not to put in his appearance on the 
prior date and he is entitled to a right of audience on 
the later date. G 


Appeal against an order of the District 
Judge, Dharwar, in Miscellaneous Applica- 
tion No. 48 of 1924. 

Mr. A. G. Desai, for the Appellant. 

Mr. Nilkant Atmaram, for the Respond- 


ent. , 
JUDGMENT. 

Fawcett, J.—In my opinion, when this 
appeal was entered on the Court's board ag 
fixed for April 15, 1924, it must be taken that 
there was in effect an adjournment of the 
hearing of the appeal to that particular day. 
The fixing of this notice on the board is no 
doubt primarily a notice to the appellant's 
Pleader, but it is also accessible to the 
general public; and that being so, the re- 
sSpondent might thereby get notice that he 
still had an opportunity of appearing on the 
15th. Itseems to me that no practice of 
the Court, such as is relied upon by the 
District Judge, can avail against the words 
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. of O. XLI, r. 16, by which if the respondent 
appears on the date to which the hearing 
may be adjourned he is entitled to be heard. 
Ido not agree with the argument of Mr. 
Nilkant that the fixing of the notice on the 
board was merely a matter for the conveni- 
ence of the Court, and that the respondent 
not having appeared on the date specified 
in the notice was not entitled to the benefit 
of the fixing of the hearing for April 15. In 
the case of an appeal, permission of the 
Court is not required for a subsequent ap- 
pearance, whereas it is required in the case 
ofa suit under O. IX. r. 7. 

No doubt O. XLI, r.5, authorises a Court 
saying that, if the respondent has not ap- 
peared on the date fixed, the appeal will be 
` heard ex parte; but, having regard to the 
subsequent rr. 16 and 17, I think it is clear 
that the Code does not mean that, if he fails 
to appear on the day so fixed, he has no 
right to appear at any other date to which 
the appeal is adjourned. Consequently, it 
is, in my opinion, shown that the respond- 
ent was prevented by sufficient cause from 
appearing on April 3, if he had wanted to, 
because the notice fixing the case for April 
15, was an intimation that he might appear 
on that date. Inthe circumstances, I think, 


the District Judge should have allowed the’ 


application to re-hear the appeal, making the 

‘respondent pay the costs up to date on 
` account of his omission to appear, as he 
should have done, on the date fixed in the 
notice. 

I would, therefore, allow the appeal and 
direct the lower Court to restore Appeal 
No. 11 of 1923 to the file and re-hear it after 
giving the respondent an opportunity of 
appearing according to law. But, the 
respondent, in the circumstances, should 
bear the appellant's costs in the lower Court. 
Costs in this Court to be costs in the appeal 
to be re-heard. 


- Madgavkar, J.—Under O. XLI, r. 16, 


the respondent has a right of audience on 
the day fixed, or on any other day to which 
the hearing may be adjourned,. including, 
to use the words of O. XLI, r. 21, the last 
day when the appeal is called on for hear- 
ing. Although he was undoubtedly in fault 
in not putting in an appearance at any time 
subsequent to the service of the notice upon 
him in August, the act of the Court in call- 
ing the appeal for hearing on April 3, when 
by public notice the appeal was set down for 
hearing on April 15, is, in my opinion, suffici- 
ent cause within the meaning of O, XLI, r. 
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21, to entitle;the respondent toa re-hearing 
with notice. Butthe appellant's costs in the 
lower Court must be borne by him. 

I agree with my learned brother in the 
order proposed by him. 


R. La Appeal allowed. 


PATNA HIGH COURT. 
Seconp Civiz APPEAL No 1330 or 1923, 
May 17, 1926. 

Present :—-Sir Dawson Miller, Kr., Chief 
Justice, and Mr. Justice Foster. 
Musammat SONB KUAR DEFENDANT 
AND OTHERS— DEFENDANTS—A PPELLANTS 
` versus 
BAIDYANATH SAHAY— PLAINTIFFS 
AND OTHERS --DEFENDANTS— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), 0. XXV L, r. 
10, (2) (3)—Commissioner's report not accepted by Court 

—Court's discretion to order fresh enquiry. 

A Commissioner's report, though evidence in a case, 
is not binding upon the Oourt which has full power 
to arrive at its own conclusions even if they are at 
variance with the report. 

If a Commissioner's report is not accepted by the 
Court, it is discretionary and not imperative for the 
Court to order afresh enquiry. 

Tirthabasi Singh Roy v. Bepin Krishna Roy, 34 ind, 
Cas. 30; 28 C. L. J. 609, distinguished. 

Appeal from a decision of the Additional 
District Judge, Patna, dated the llth June, 
1923, reversing that of the Munsif, Bihar, 
dated the 28th November, 1919. 

Messrs. K. P. Jayaswal and B. C. Sinha, 
for the Appellants. 

Messrs. K. Husnain and R. T. N. Sahai 
for the Respondents. 


JUDGMENT. 

Miller, C. J.—This case arises out of a 
boundary dispute between the proprietors 
of neighbouring estates. The plaintiffs 
succeeded as to part of their claim in the 
trial Court and on appeal to the District 
Judge the whole of their claim was dec- 
reed. . 

Before the trial Court the defendants ap- 
plied for the appointment of a Commis- 
sioner to sinspect the locality and prepare a 
map and report the'result of his inspection. 
This he did, but the report of his inspec- 
tion although in some respects in favour of 
the defendants was adversely criticised by 
The Record of 
Rights was in favour of the plaintiffs, and 
the defendants placed no documents before 
the Commissioner to rebut the presumption 
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arising from the record. They relied mere- 
ly on certain physical features of the ground 
which they contended supported their case. 
The Cemmissioner could not come to any 
definite findings on such materials. 
however, prepared two rough maps which 
supported the defendants.. At the same 
time although he was asked to locate the 
plots in dispute and to ascertain whether 
they formed part of the plaintiffs’ mouza 
according to the survey map, he said he 
could not doso on account of insufficient 
materials. 

The learned District Judge on appeal 
described the report as perfunctory and 
came to the conclusion that it was based on 
surmise and was not supported by the 
evidence. He accepted the Record of Rights 
and the Survey map which were supported 
by the oral and documentary evidence of 
the plaintiffs and he gave valid reasons for 
preferring the survey authorities’ map to 
those prepared by the Commissioner, 

The defendants have appealed to this 
Court and the only point urged in appeal 
is that the Commissioner's report having 
been found to be unsatisfactory, the District 
Judge should have appointed another 
Commissioner to make a fresh report. It 
does not appear that he was asked to do 
so, nor is this in the present instance, in my 
opinion, a good ground of appeal. The 
Commissioner's report was merely evidence 
in the case. Although generally accepted, 
when the Commissioner performs his duties 
satisfactorily, it is not binding upon the 
Court. The Court bas full power to arrive 
at its own conclusions even if they are at 
variance with the report, and Iam. not 
prepared to hold that the mere fact that 
the report is based upon inconclusive mate- 
rials or upon an inspection indifferently 
performed imposes an imperative duty upon 
the Court to order a fresh inspection. In 
such cases, the Court must exercise its dis- 
cretion and may or may not require a fresh 


inspection. Ifthe Court considers the evi-' 


dence sufficient to enable it to decide.the 


case, it has, in my opinion, full discretion: 


in the matter; and unless a higher tribu- 
nal finds that that discretion was improperly 
exercised, its judgment cannot be called 
in question merely because it refrained 
from ordering a fresh inspection. In the 


present instance, after reading the careful - 


judgment of the learned District Judge, I 


consider that he exercised his discretion: 


wisely. He was satisfied that the other 
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evidence on the record wasto be preferred 
tothe Commissioner's report based as it. 
was on unsubstantial foundations. There- 
was every reason to suppose that had the 
report been based upon a more careful in- 
spection it would not have supported the 
defendants’ case. ` 

Our attention has been drawn to the case 
of Tirthabasi Singh Roy v. Bepin Krishna 
Roy (1). In my opinion that decision lays 
down no general principle that in all cases 
where the Commissioner's report is not: 
accepted there must be a second enquiry. 
Each case must be considered upon its 
own particular facts and I am certainly not 
prepared to say that the mere fact that the - 
learned District Judge has not accepted 
the Commissioner’s report, nor the fact that 
the inspection has not been very satisfacto- 
rily carried out is, in itself, a ground upon 
which the Court must be compelled to order 
a fresh inspection. 

In my opinion this appeal should be 
dismissed with costs. 

Foster, J.—I agree. ; 
s. D. Appeal dismissed, 
(1) 34 Ind. Cas, 30; 23 O, L. J. 600. 


LAHORE HIGH COURT. 
Civit Revision Perition No. 87 or 1926, 
May 15, 1926. 
Present:—Mr. Justice Addison, 
MAKHAN—DEFENDANT—APPELLANT 
versus 
HARNAM SINGH—Pratntrer— 
| RESPONDENT. 
Ownership—Manure deposited on 
Ownership of manure, 
Where manure is deposited by the peopleona ` 
vacant site, the property in the manure“does not - 


` 


vacant site-— 


“become vested in the owner of the site. \ 


Petition for revision of a decree ‘of the 
Subordinate Judge, Fourth Class, Fhalia,: 
District Gujrat, with Small Cause Court 


. powers, dated the 21st December 1922, 


Mr. Zafarullah Khan, for Mr. M. l4, E. 
Janjua, for the Petitioner. ; 7 
Mr. Badri Nath for Dewan Meha” Chand 
for the Respondent. f i 
JUDGMENT. —The plaintiff sued the 
defendant for recovery of Rs. 30j the price 
of manure removed by the latter from a 
vacant site in the abadi which the plaintiff 
claimed as his own and which the defend- 
ant also claimed to be his. The Judge; 
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Small Cause Court, has held for the purpose 
of his decision that the site belongs to the 
plaintiff and that, as in che case of vacant 
land possession is presumed to follow title, 


the plaintiff must be held to be in posses- - 


sion of this vacant site as the ownership 
of the site.was with the plaintiff. He 
further held ‘that the defendant had 
no right to remove manure from it. He 
accordingly decreed the claim for Rs. 30 
with costs. Against this decision this re- 
vision petition has been filed. 


Iam not prepared in this revision to go- 


into the question of title, but it is obvious 
from the judgment that the Judge has not 
held anywhere that the manure belonged 
_tothe plaintiff. In fact he could not have 
done so, forthe evidence of the plaintiff's 
own witnesses shows that the people in 
general used to deposit their manure on 
this vacant site in the abadi, and that it 
was not the plaintiff's manure at all. On 
behalf of the réspondent, it was argued 
that the manure became his by the fact 
that people deposited it upon his site. This 
does notseem to me to follow. Plaintiff is 
in fact not in physical possession of the 
site which is a vacant one inside the abadi. 
For purposes of adverse possession the de- 
posit of manure upon it would not give 
any right to the people putting it there as 
against the plaintiff. In this country vacant 
sites like the one in question are frequent- 
ly used for sueh purposes and itis always 
- presumed that such acts are permissive and 
do not endanger the owner's title. That 
being the case, it cannot be said that the 
manure became the plaintiff's, because it 


was deposited on a vacant site of which 


he was not in physical possession. The 
plaintiff, therefore, failed to prove that the 
manure belonged to him. 


As the Court below has come to a deci-. 


sion contrary to law I accept this: revision 
and dismiss the plaintiffs suit for the 
reasons given above. The petitioner will 
have his costs here. Parties will bear their 
own costs in the Court below. 

R. L, Revision accepted. 
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BOMBAY HIGH COURT. 
-Frast Crvitz APPEAL No. 187 or 1925, 
November 10, 1925. 

Present :—Sir Norman Macleod, Kr., 
Chiéf Justice, and Mr. Justice Coyajee. 
“NUR MAHOMED HUSEN—Puaintirr— 

APPELLANT : 
- versus 
Tus SECRETARY or STATE ror INDIA— 
: DEFENDANT—RESPONDENT. 

Land Acquisition Act (I of 1894), ss. 4, G—Aequisi- 
tion of land—Notice of intention to acquire when 
necessary—Procedure—Repeal, whether retrospectiie~ 
Bombay Pleaders' Act (XVII of 1920), Sch. IIT, r, 1 
(b)—Suit against Secretary of State for injunction re- 
straining him from taking possession of land acquired 
—Pleader’s fees, calculation of. 

_ An alteration in the rules of procedure acts re- 
trospectively provided there is no good reason to the 
_ contrary. [p. 331, col. 1.) . 

The amendment of s. 4 (1) of the Land Acquisition 
Act, which makes it compulsory for Government to 
issue a notice of its intention to acquire any land for 
a public purpose, is not retrospective and does not 
“affect cases pending at the time when the Amending 
Act came into force, [ibid ] 

In a suit against the Secretary of State for India in 

Council for an injunction restraining him from taking 
possession of properties which have been acquired 
under the Land Acquisition Act on the ground that 
“the acquisition has not been properly made, the 
Pleader's fees must be calculated on the value of the 
subject-matter of the suit, that is to say, the property 
of which the defendant seeks to take possession under 
the Land Acquisition Act. [p. 332, col. 27 

Appeal from the decision of the District 

` Judge, at Surat, in Suit No, 8 of 1924. 
Mr. G. N. Thakor (with him Mr R, J. 
Thakor,) for the Appellant. 
Mr. 5. S. Patkar, Government Pleader, 
“for the Respondent. 
€ JUDGMENT. 

Macleod, C. J.—Three suits Nos. 8, 9 

and 10 of 1924 were filed in the Court of 
‘the District Judge at Surat by certain 
“owners of house propertyin Surat, situated 


“at Nagda Tekra, Begampura, within the 


“Surat City Municipal limits, against the 
Secretary of State for India in Council and 
the Land Acquisition Officer, Surat City, 
for injunctions restraining the defendants 

‘from taking possession of the properties 

- which had been acquired under the Land 


`- Acquisition Act, on the ground that the 


| Land Acquisition Officer had acted without 


” any authority as no proper order was passed 
“under s. 7 of the Land Acquisition Act 


' directing the Collector to take order for the 
. acquisition of the properties in question. 

The only question raised before the Dis- 

trict Judge was whether the Land Acquisi- 


tion Officer, who had taken order for the 
; acquisition of the properties, and had 
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made the award, had acted illegally and 

ithout authority. 
wader gs. 7 of the Land Acquisition 
a aan any land shall have been so 
declared (under s, 6) to be needed for a 
public purpose, or for a Company, the 
Local Government, or some officer autho- 
rised by the Local Government in this 
behalf, shall direct the Oollector to take 
order for the acquisition of the land. i 

Unders. 3 (c), the expression ‘ Collector 
means the Collector of a district, and in- 
cludes a Deputy Commissioner and any 
officer specially appointed by the Local 
Government to perform the function of a 
Oollector under this Act. | 

In these cases, the Government directed, 
in the first instance, that the Assistant or 
Deputy Collector in charge of the Chorasi 
Taluka should be directed to take order for 
the acquisition of the land. These orders 
were notified by Government Order 
No. 7932, dated August 1, 1918, as fol- 
aa modification of the orders contained 
in Government Resolution No. 1040, dated 
February 4, 1913, the Governor in Council 
is pleased’ to direct that the Officer in 
charge of the City Survey, Surat, should 
be directed to take order for the acquisition 
of the land referred to in that Resolution. 

It is perfectly clear that the City Survey 
Officer would be the officer specially ap- 
pointed by the Local Government to per- 
form the functions of a Collector under this 
‘Act, and I cannot follow the argument, on 
which is based the contention that the City 
Survey Officer was illegally appointed by 
the Government to perform the functions 
of the Collector under the Act, that is to 
say, to perform the functions with regard 
to the acquisition of the properties which 
are acquired under the provisions of the 
Act. The appeals, therefore, against the 
decrees of the District Judge in these 
three suits, Nos. 8, 9, 10 of 1924, will be 
dismissed with costs. | ss 

Further, nineteen suits were instituted 
by the owners of certain properties sibuated 
ab Nagda Tekra, Begampura, within the 
Municipal limits against, the Secretary of 
State for India in Council and the Land 
Acquisition Officer for injunctions restrain- 
ing the defendants from taking possession 
of their properties which had been acquir- 
ed under the Land Acquisition Act on two 
grounds: (1) that the notification for ac- 
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quiring the properties having been issued 
in 1913 under the provisions of the Act of 
1894,and that Act having been amended by 
Act XXXVIII of 1923, the procedure laid 
down in the amended Act should have been 
followed in the matter of the acquisition 
of the properties in question, and a fresh 
notification issued unders.4 as required 
bys. 5A of the Aniending Act, and that 
consequently this omission vitiated the 
proceedings taken for the acquisition of the 


properties of the plaintiff; and (2) that the 


Land Acquisition Officer had no power to 
acquire the properties as no proper order 
was passed, unders.7 of the Land Acquisi- 
tion Act,-directing the Collector to take 
order for the acquisition of the properties 
in question. The latterpoint Ihave already 
dealt with in the judgment just delivered. 

With regard to the former point, it is 
necessary to refer to the sections of the Land 
Acquisition Act, I of 1894, before they 
were amended by Act XX XVIII of 1923, to 
see what was required to be done by the 
Government before they could obtain pos- 


session of properties declared to be needed 


for any public purpose. 

Section 4 (1) was as follows:— 

“Whenever it appears to the Local Go- 
vernment that land in any locality is 
likely to be needed for any public purpose, 
a notification to that effect shall be pub- 
lished in the Official Gazette, and the Col- 
lector shall cause public notice of the | 
substance of such notification to be given 
at convenient places in thesaid locality.” 

The result of issuing such a notice was 
that, under sub-s, (2), it would be lawful for 
any officer, either generally or specially 
authorized by the Government in this be- 
half, and for his servants and workmen, 
to enter upon and survey and take levels 
of the land and any land in such locality. 

Section 6 (1) was as follows:— 

“Subject to the provisions of Part VII 
of this Act, whenever it appears to the 
Local Government that any particular land 
is needed for a public purpose, or for a 
Company, a declaration shall be made to 
that effect under the signature of a Secra- 
tary to such Government or of some officer 
duly authorized to certify its orders ; 

Provided that no such declaration shall 
be made unless the compensation to be 
awarded for such property is to be paid 
by a Company, or wholly or partly out 
of public revenues or some fund controlled 
or managed by a local authority, : 
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(2) The declaration shall be published 
in the Official Gazette, and shall state the 
district or other territorial division in which 
the land is situate, the purpose for which 
it is needed, its approximate area, and, 
where.a plan shall have been made of the 


land, the place where such plan may be 


inspected, 

(3) The said declaration shall be con- 
clusive evidence that the land is needed for 
‘a public purpose or fora Company, as the 
case may be; and, after making such declara- 
tion, the Local Government may acquire 
the land in manner hereinafter appearing.” 

There was, therefore, no obligation on 
Government when it considered that land 
was needed for a public purpose to issue a 
notice under s, 4, but it could proceed at 
once to issue a notice under s. 6. That 
procedure was followed in the present ease 
with regard to the lands of the plaintiffs, 
and proceedings continued for the valua- 


tion of the properties in order that compen-. 


sation might be awarded in the usual 
manner and tendered to the plaintiffs. But, 
asa matter of fact, the actual awards were not 
made in the cases until. July 10, 1924, after 
Act XXXVIII of 1923 had come into force. 
Section 4 (1) of the Land Acquisition Act 
as amended by that Act now reads as 
follows :— 

“Whenever it appears to the Local Go- 
vernment that land in any locality is 
needed or is likely to be needed for any 
public purpose, a notification to that effect 
shall be published in the Official Gazette, 
and the Collector shall cause public notice of 
the substance of such notification to be 
given at convenient places in the said 
locality.” i 

And bys. 5A which has been added :— 

“ Any person interested in any land which 
has been notified under s. 4, sub-s. (L), as 
being nesded or likely to be needed for.a 
public purpose or for a Company may, 
within thirty days after the issue of the 
notification, object to the acquisition of the 
land or of any land in the locality, as 
the case may be.” 

As 1 understand the plaintiffs’ case, it 
amounts to this. They contend that the 
effect of the Amending Act was to practical- 
ly put a stop to all proceedings in all 
acquisition matters which were pending 
when the Amending Act came into force, 
Bo that any person whose land was then 
in process of being compulsorily acquired 
was entitled to receive a notice under s. 4 
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of the Land Acquisition Act as amended 
which would entitle him within thirt y days 
after the issue of the notice to raise objec- 
tions to the acquisition of his land. Tt 
would be very extraordinary if the Legisla- 
ture by the Amending Act had intended to 
produce so startling a result, 

In the first place, taking the amended s. 4 
as it would stand on January 1, 1924. it 
could only apply to lands which appeared 
to the Local Government to be needed for 
any public purpose thereafter, It could not 
possibly apply to lands which had appeared 
previously to the amendment to be needed 
or likely to be needed, so that the provisions 
5A should apply. 

_It is contended, however, that t 12 
sions in ss, 4,5 and 6 of the tate nan 
tion Act relate to procedure, and any altera- 
tions in the rules of procedure are always 
retrospective. But there is thig principle 
to be observed that such alteration will 
only be retrospective provided that there 
be no good reason to the contrary (see 
Maxwell on Statutes, page 401), and I think 
what I have just stated, as to what would 
be the effect of -the amendment if the 
contention of the plaintiffs were correct and 
it were to act retrospectively, would be 
sufficient ground fur saying that there 
would be good reason for holding that the 
alterations in the procedure for the acquisi- 
tion of lands, effected by the Amending Act 
should not have any retrospective effect,’ 

i Ta again, ae eave Peon referred to s 6 
oi the General Clauses Act, X ic 
Ka ipa ct, X of 1897, which 
“Where this Act, or any Act of the Gover- 
nor-General in Council or Regulation made 
after the commencement of this Act repeals 
any enactment hitherto made or hereafter 
to be made, then, unless a different intention 
ee the repeal shall not— 

, (a) revive anything not in force or exist- 
ing at the time at which t 
ee the repeal takes 

(6) affect the previous operation of any 
enactment so repealed or anything duly 
done or suffered thereunder ; or 

(o), afigct any right, privilege, obligation 
or liability acquired, accrued, or incurred 
under any enactment so repealed : or 

(d) affect any penalty, forfeiture or punish- 
ment incurred in respect of any offence 
se a against any enactment so repeal- 
ed; or 
_ (e) affect any investigation, legal proceed- 
ing or remedy in respect of any such right, 
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privilege, obligation, liability, penalty, for- 
feiture or punishment as aforesaid ; 

and any such investigation, legal proceed- 
ing or remedy may be instituted, continued 
or enforced, and any such penalty, forfeiture 
or-punishment may be imposed as if the 
repealing Actor Regulation had not been 
passed.” 

“Enactment ” is defined in s. 3, cl. (17), 
as including a Regulation (as thereinafter 
defined) and any Regulation of the Bengal, 
Madras or Bombay Code, and also including 
any provision contained inany Act orin any 
such Regulation as aforesaid. 


:Sothat the Amending Act XXXVII of 
. of 1923 repealed the provisions of Act I of 
1894 to this extent that it made it com- 
pulsory for the Government to issue a notice 
under s. 4 (1), if it appeared to Government 
that the land was needed for a public 


purpose, and in my opinion, there can be. 


no possible doubt but that the intention 
of the Government in amending the Act 
was that it should only apply to cases of 
lands which might appear to Government 
after the Act came into force to be needed 
or likely to be needed for any public 
purpose. It could not possibly have been 
intended that in the hundreds of cases 
which would ordinarily be pending at the 
time the amending Act came into force, 
and in which possession had not been 
handed over to Government, the owner 
could ask the Court to restrain the Govern- 
ment from taking possession until a notice 
under the amended s. 4 had heen issued, 


sothat not only the whole proceedings should. 


commence de novo, but that owners of lands 
in such cases should have an opportunity of 
protesting against the acquisition of their 
properties. In my opinion, there can be no 
doubt that the decision of the District 
Judge was right and the appeals must be 
dismissed with costs. 


Having dismissed these appeals with costs, 
a questionhas been presentedto us on what 
basis the costs should be taxed. By r. (1) 
(b) of Sch.3 of the Bombay Pleaders’ Act 
XVII of 1920 “in appeals from, decrees 
(including preliminary decrees) other than 
appeals from execution proceedings, which 
decide on the merits the real dispute bet- 
ween theparties, the amount of the Pleader’s 
fee shall be computed on the amount or 
value of the subject-matter in dispute in 
the suit, appeal, application or proceeding.” 

Olearly the subject-matter in dispute in 
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these suits was the property involved in 
each suit. f 

The appellants, however, argue that the 
subject-matter of the suit was the question 
which they raised, whether they were not 
entitled to the injunction they asked for. 
There is a considerable distinction between 
a question in dispute which will affect the. | 
result of the suit according to the manner : 
in which it is decided by the Court, and the 
subject-matter of the suit which clearly is 
the thing’ about which a dispute has 
arisen. : 

In Bai Meherbai v. Maganchand (1) the 
plaintiff sued to set aside asale and for a 
declaration that it was null and void, and 
for the recovery of possession of the property . 
comprised init. The property was admit- 
tedly worth more than Rs. 5,000, but for . 
the purposes of the Court-fees the suit was 
valued at Rs. 640. The Chief Justice said 
(page 233*) :— i 

“ The principle and rule of taxation ought 
(in our, opinion) as far as possible to be: 
such as to secure that the successful party - 
should recover from his opponent such 
costs as are necessary to enable him to. 
place his case properly before the Court, 
and this can best be secured by adopt- | 
ing the actual value as the .basis of taxa- 
tion.” 

Effect was given tothat decision by r. (1) 
(b) of the Bombay Pleaders’ Act to which I © 
have just ‘referred. 

It must be, then, that the Pleader’s fee 
shall be caléulated on the value of the. 
subject-matter of the suit, which in these . 
cases was the property of which defendant . 
sought to take possession under the Land: 
Acquisition Act. à 

Coyajee, J.— Iam of thesame opinion, 

Z. K. pa Appeals dismissed, 
(1) 29 B. 229; 7 Bom. L. R. 131. 


*Pages of 29 B.—[Ed.] 


ALLAHABAD HIGH COURT. 
Second CIVIL APPBAL No. 766 or 1926. 
May 7, 1926. 
Present :—Mr. Justice Boys and Mr, 
Justice King. . 
SALIMUDDIN-—PLAINTIFF—ÅPPELLANT 
versus 
SAIDUDDIN AND OTHERS— DEFENDANTS— ' 
` RESPONDENTS. i 
Registration Act (XVI of 1908),. ss. 85, 00—Regiss ` 
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tration Certificate—Statement as to age of executant of 
document, whether admissible. 

A Registration Certificate stated that when the parties 
appeared before the Sub-Registrar, the mother and 
the uncle of the executant of the document appeared 
with him and produced a medical certificate that the 
executant was 18 years of age. Subsequently, a 
question arose in a suit whether the executant was 
a minor atthe date of the registration of the docu- 
ment : 

Held, that under s. 35 (3) (b) of the Registration Act, 
the Sub-Registrar was required to satis{y himself as to 
whether the executant was a minor or of age, and that 
by virtue of the provisions of s. 60 of the Registration 
Act, the Registration Oertificate was evidence of the 
facts stated therein. 


Second appeal against a decree of the 
District Judge, Moradabad, dated the 3rd of 
February 1926. 

i Mr. Shambhu Nath Seth, for the Appel- 
ant. : . 


JUDGMENT .—In this appeal the only 
matter argued is whether the learned Dis- 
trict Judge was entitled to rely on a rê- 
gistration certificate in which it was stated 
that when the parties appeared before him 
(the Sub-Registrar), the mother and the 
uncle of the present plaintiff, who now 
says that he was a minor at the time, 
appeared before the Sub-Registrar with the 
plaintiff and produced a medical certificate 
that he was 18 years of age. The District 
Judge refers to this matter in the following 
terms :—The question of his age was raised 
‘at the time of the registration, and it 
‘appears that he was accompanied by his 
‘mother and his uncle and that he obtained 
-a medical certificate showing that he was 
18. Thus there is strong prema facie evi- 
dence that he was 18. It isurged before 
vs that the learned Judge was not entitled 
to take into consideration this registra- 


‘tion endorsement and the existence of the. 


medical certificate unless somebody ` was 
produced to prove the facts stated in ‘that 
endorsement and unless the medical certi- 
ficate was produced and somebody pro- 
‘duced to prove the circumstances under 
which it was given. Wecannot accede to 
-this contentien. Unders, 35 (3) (b) the Sub- 
‘Registrar was required to satisfy himself as 
‘to whether the boy was a minor or of age, 
‘He was required by s. 60 to give a cer- 
tificate in regard to; among other things, 
the provisions of s, 35. That is all he 
‘purported to do. - By the provisions ofs. 60, 
cl. (2) that cértificate was evidence of the 
facts stated therein. This does not, of 
‘course, mean that it was conclusive evi- 
‘dence of the truth of the allegations made 
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to the Sub-Registrar but it is admissible 
evidence that those allegations were made 
whether truly or falsely. That, as we 
read, the judgment of the learned District 
Judge is the only effect thathe gave toit. 
He says that the fact that the minor appear- 
ed with his mother and uncle and made 
certain statements as to his age before the 
Sub-Registrar is strong prima facie evi- 
dence of the fact that he was at that time 
a major. How much weight he allowed to 
this fact is not a matter which we are 
entitled to consider in second appeal. It 
is purely a question of the weight given 
to a particular incident by the learned 
Judge. There is, therefore, no force in this 
appeal and it is dismissed under ©. XLI 
r. 11, C.P. ©, 


Z. K. Appeal dismissed. 


LAHORE HIGH COURT. 
MISOELLANEOUS First CIVIL APPEAL No. 710 
oF 1926, 

June 9, 1926, 

Present:—Mr. Justice Jai Lal. 

JAN MUHAMMAD—Szconp Party— 
APPELLANT 
VETSUS 
NIZAM DIN—Virst Party—SAKANDAR 
AND OTHERS— SECOND PARTY—RESPONDENTS, 

Lunacy Act (IV of 1912), s. 62—Appointment of 
guardian of lunatic—Factum of lunacy contested 
—Procedure to be followed—Conclusion bused on the 
personal observation of Court. 

Where the fuctum of lunacy of the persun whose 
guardian is sought to be appointed is contested. it is 
necessary’ that the Judge should not base his con- 
clusion on his personal observation alone but should 
follow the procedure laid down in s. 62 of the 
Lunacy Act, t: 


Miscellaneous first appeal from an order 
of the District Judge, Ferozepur, dated the 
25th February 1926. 

Dr. Nand Lal, for the Appellant. 

Mr. Muhammad Din Jan, for the Respond- 


ents, ` 

ORDER.—This judgment will dispose 
of Appeals Nos. 710 and 711 of 1926, 

One Amin Muhammad bad, as a result of 
inquisition held under the provisions of 
the Indian Lunacy Act of 1912, been 
found to be of unsound mind, and unfit ta 
manage his property. The respondent 
Nizam Din, his paternal uncle, has been 
appointed as the manager of his property, 
The two appeals are by Jan Muhammad, 4 
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maternal uncle of the alleged lunatic and 
Musammat Gama, his wife, respectively. Both 
claim a preferential right to be appointed 
as manager of the property. 

In the grounds of appeal of Musammat 
Gama, the factum of lunacy and consequent 
disability of Amin Muhammad is contested. 
The learned District Judge in his order of 
the 16th December, 1925 came to the con- 
clusions that Amin Muhammad was far 
below the averagein intelligence and was 
not fitto manage his property ‘unaided.’ He 
appeared to be ‘an imbecile.’ This conclu- 
sion of the learned District Judge was based 
on conversation which he held with Amin 
Muhammad. In my opinion the learned 
District Judge should have followed the 
procedure provided in s. 62 et seq of the 
Indian Lunacy Act. The factum of lunacy 
having been contested before him, it was 
all the more necessary that he should not 
have based his conclusion on his personal 
observation alone. On the present record 
itis impossible for me to judge the correct- 
ness or otherwise of the conclusion of the 
District Judge. I must, therefore, remand 
the case to the District Judge under O. XLI, 
r, 25,C P. ©., with directions to proceed with 
an inquisition as to the lunacy of Amin 
Muhammad and his alleged inability to 
manage his property as provided in ss. 62 
to 66 of the Indian Lunacy Act, 1912, to 
record such evidence as may be produced 
by the parties and to return the same 
with his opinion thereon within three 
months from this date. i 

On receipt of the report the parties will 
be allowed 10 days-to file objections. 

R. L. Case remanded, 


. BOMBAY HIGH COURT., 
SeconD OivIL Appeat No. 342 or 1925. 
November, 16, 1925. 

Present :—Sir Norman Macleod, Kr., 

* Chief Justice, and Mr. Justice Coyajee. 
RAMLING PARVATAYYA SAMBLE— 
PLAINTIFF—APPELLANT 

versus > 
BHAGVANT SAMBHUAPPA KATHALE 
—DEFENDANT—RESPONDENT. 
Registration Act (XVI of 1908), ss, 17, 49—Con- 
struction of document-—-Agreement to sell—Sale-deed 
to.be executed subsequently—Registration, whether 


necessary. 
Defendant executed a document in favour of the 
„plaintif which ran as follows :—~ 
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“My undivided one-third share in the property 
(shop premises) has been sold to you for Rs, 2,500 in 
cash the said amount having been received in sums 
by me from you from time to time. Only a registered 
sale-deed has remained to be executed and registered 
in your favour which I shall esecute and get regis- 
tered within fifteen days from this day at my own 
cost. Incase the deed is not so executed and regis- 
tered, you should get the sale-deed executed and re- 
gistered through Court :” 

Held, that the words “property has been sold” in 
the document were used as indicative of an agreement 
to convey and did not actually convey an interest in 
the property agreed to be sold and that the document 
recited past events, namely, an agreement to sell the 
property and payments of money: made from time to 
time, and created a right in the plaintiff to obtain from 
the defendant a duly executed conveyance in the 
future and, therefore, fell within the purview of sub- 
s. (2) (v) of s. 17 of the Registration Act and was not 
compulsorily registrable. [p. 336, col 1.] 

Second appeal from the decision of the 
Assistant Judge at Sholapur, in Appeal 
No. 188 of 1923, reversing that of the 


-Second Class Subordinate Judge at Barsi, 


in Civil Suit No 873 of 1922. 
Mr. P. B. Shingne, for the Appellant. 
Mr Mehendale, (with him Mr. G. B. 


. Chitale), for the Respondent. 


JUDGMENT. 

Macleod, C. J—The question in this 
appealis what is the proper construction 
to be placed on Ex, 17, which the plaint- 
iff contended is an agreement to sell, and 
therefore, is admissible in evidence without 
registration, in order to support his claim . 
for specific performance of the agreement 
contained therein. The defendant con- 
tended that the document was compulsori- . 
ly registrable under the Indian Registra- 
tion Act, 1908, and, therefore, was inadmis- 
sible in evidence. 

The trial Court held that the document 
did not require registration, and decreed 
the plaintiff's suit. The Appellate Judge 
came to a contrary conclusion and dismissed 
the suit with costs in both Courts. The 
document is as follows : f 

“My undivided one-third share in the 
property (shop premises) has been sold to 
you for Rs. 2,500 in cash the said amount 
having been Yeceived in sums by me from you 
from time to time. Only a registered sale- 
deed has remained to be executed and regia- 
tered in your favour which I shall execute 
and get registered within fifteen days from 
this day at my own cost. In case the deed 
ig not so executed and registered, you 
should get the sale-deed execifted and regis- 
tered through Court.” 

Under s. 17 (1) (b) “other non-testamen; 
tary instruments which purport or operate tg 


(96 I O. 1926] RAMLING PRAVATYYA SAMBLE Y. BHAGWANT SAMBHUAPPA KATHALE, 
Greate, declare, assign, limit or extinguish, ` 


whether in present or in future, any right, 
title, or interest, whether vested or contin- 
gent, of the value of one hundred rupees and 
upwards, to or in immoveable property” 
must be registered. | i 

Under s. 49, “No document required by 
s, 17 to be registered shall— 

(a) affect any immoveable property com- 
prised therein, or 4 

(b) confer any power to adopt, or 

(c) be received as evidence of any transac- 
tion affecting such property or conferring 
such power, unless it has been register- 
ed” in accordance-with the provisions of this 
Act. 4 

Ithas been contended by the appellant's 
Pleader, that, even ifthis document can be 
read as declaring or creating an interest 
jn immoveable property of the value of 
one hundred rupees and upwards, and 
was, therefore, inadmissible as being un- 
registered, it can be used for the purpose 
of obtaining specific performance of the 
agreement contained therein. 

Reference is made to the decision m 
Burjorji Cursetji Panthaki v. Muncherji 
Kuverji (1). Mr. Mulla in his work on the 
Indian Registration Act atp. 71 says:— 

“(This case) is the leading authority on 
the second branch of the decision, namely, 
that a document which itself creates an 
interest in immoveable property and re- 
quires registration may, though unregister- 
ed, be used for the purpose of obtaining a 
specific performance of the agreement con- 
tained therein; and it has been followed ina 
large number of cases relating to sales, 
mortgages, and other transactions, though 
not those relating to gifts and leases, as 
sub-s. (2) does not apply to cl, (a) (gifts) and 
cl. (d) (leases).” 

Now the decision in Burjorji Cursetjt 
Panthaki v. Muncherji Kuverji (1) isa de- 
cision of a single Judge, whose reputation 
for learning must be respected, butI am 
not aware that that decision has been fol- 
lowed inthis Court. At p. 151* the learned 
Judge says:— à . 

“inthe present instance, then, the docu- 
ment in question cannot, as being unregis- 
tered, create or assıgn the intended inter- 
est. On its face it ‘declares’ an interest, 
and whatit declares is-a matter of mere 
intention ofthe parties independent of any 


(1) 5 B.143; 3 Ind. Dee. (N. s.) 96. 
“a Page of 5 BAB 
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law. But at the same time a ‘declaration’ so 
taken has no legal effect, What is intended, 
is a declaration aptin itself to bind the 
parties and to constitute a particular right. 
As the instrument cannot affect the proper- 
ty to which it relates, the document, 
though certainly made, is purely abortive 
in a legal point of view”. 

Stopping there, with due respect, the 
argument appears to be fallacious for the 
document did create or assign the intended 
interest, but owing to tbe registration law, 
the document itself was inadmissible, 
Therefore, it was abortive, not because it 
did . not Greate or assign the intended 
interest in immoveable property, but be- 
cause the Court could not take any judi- 
cial notice of the document. 

At the bottom ef the page the learned 
Judge continues:— 

“Now what the plaintiff in the present 
suit seeks, is specific performance by the 
execution of the conveyance which will 
convert his contractual right into a right 
of ownership. I think that for such a 
purpose the document A is admissible to 
show the contract entered into for another 
conveyance, though not as a conveyance 
itself, It is, in terms, a conveyance, i. e, 
an instrument translative of ownership, 
and on the argument that this was not its 
character,I thought it not admissible. 1 
could not consider it as in its purport 
nothing more than an agreement to con- 
vey; it purports itself to convey. But that 
principal purpose failing, the secondary 
one becomes the principal, and the docu- 
ment might, I think, be used to ascertain 
what the formal and final conveyance 
oughtto be. It is because it is made in- . 
operative for its primary purpose. that it 
becomes admissible for the secondary pur- 
pose—admissible, not to prove a transac- 
tion itself changing ownership (*), but one 
giving a rightto sucha transaction by way 
of conveyance. In this way only, so far as 
I can see, can effect be given tos. 17, cl. (A); 
for an equitable interest being at once 
created by the contract, the contract fails 
through its own completeness, unless the 
additional contract for a separate convey- 
ance is ajlowed an independent effect. In 
one sense a contract to convey does convey, 
i, e., transfer the intended interest; but this 
consequence was not, it is certain, intended - 
to make the provision in s. 17,cl, (h), pure« 
ly illusory.” 


¥*Act II of 1877, 5, 49, = 
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Section 17, cl. (A), of Act II of 1877 is 
re-produced as s. 17, cl. (2) (v) in the Act of 
1908. With all due respect, I do not think 
that line of argument is sound. If a do- 
cument is a document coming within the 
description of the documents referred to in 
s. 17 (1) (b) of the Indian Registration 
Act, then it requires registration, Un- 
less it is registered it is inadmissible in 
evidence. Ifsucha document were allow- 
ed to be put in evidence to prove the agree- 
mentsaid to be contained. therein, then the 
object and purpose of the Indian Registra- 
tion Act would be completely defeated. 

It has been suggested for the respondent 
that the words in the document “property 
has been sold” are words of transfer, but it 
is not necessary to construe them in that 
light. This document is an informal docu- 
ment, and it can be said that the words 
used are purely indicative of an agreement 
toconvey. They need not be readas words 
actually creating an interest in the property 
agreed to be sold, considering the whole 
context. 

I think, therefore, that the document is 
admissible in evidence, although unregis- 
tered. The appeal should be allowed and 
the decree of the trial Court restored with 
costs throughout. ; 

Coyajee, J.—I agree in holding that 
. the view favoured by the learned trial 

‘Judge in this case is correct. He says:— 

“The kararnama in suit, Ex. 17, with the 
words reciting the receipt of full considera- 
tion already, cannot, by its very terms, be 
said to create an interest in immoveable 
property, because there are no words used 
to show that it should by itself operate as 
an instrument of conveyance or should 
create any equitable charge on the proper- 
ty. Itis to be noted that it mentions mere- 
ly that the property has been sold already 
but it does not recite that the property 
was sold and transferred by the terms of 
the instrument ‘itself’ within the meaning 
ofcl. (h) of s. 17, Registration Act III of 
1877.” 

It appears to me that the document in 
question does not purport or operate to 
create, declare, assign, limit or extinguish, 
whether in present or infuture,eany right, 
title or interest, whether vested or contin- 
gent,of the value ofone hundred rupees 
and upwards, to or in immoveable property, 
It does not effect a definite change oflegal 
relation to the property referred to therein. 

It recites past facts, namely, an agree- 
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ment to sell the property, and payments 
of money made from time to time; it also 
creates a right in the plaintiff to obtain 


.from the defendant a duly executed con- 


veyance inthe future. It, therefore, falls 
within s: 17, sub-s. (2), cl. (v), as being a 
document which does not of itself create 
declare, assign, limit or extinguish any 
right, titleor interest of the value of one 
hundred rupees and upwardsto orin im- 
moveable property, but ‘merely creates a 
right to obtain another document which 
will, when executed, create, declare, assign, 
limit or extinguish any such right, title or 
interest. 

Tor these reasons I agree in holding that 
this appeal should be allowed, and the dec- 
ree of the trial Court restored. 

"2, K. Appeal allowed. 


re 


OUDH CHIEF COURT. 
Secoxp Civic APPEAL No. 242 or 1925. 
March 17, 1926, 

Present: —Mr. Justice Misra. 
SEETLA DIN—P tatntirr—A PPBLLANT 
VETSUS 
DEBI DAYAL AND OTHERS—DEFENDANTS— 

: RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 0. XLI, r. 1— 
Suit decreed by trial Court in part—Cross-appeals— 
Suit dismissed in toto by Appellate Court—Appeal, 
second—Copy of decree and judgment complained of 


“not filed, effect of. 


Plaintiff's suit was decreed in part by the trial 
Court. Both parties appealed, with the result that 
the appeal filed by the plaintiff was dismissed while 
that filed by the defendant was accepted and the suit 
was dismissed in toto, Plaintiff appealed against the 
decree of the Appellate Court in so far as it had dis 
missed his suit with regard to that portion ofhis , 
claim which had been decreed by the trial Court but 
failed to attach to his memorandum of appeal, a copy 
of the decree and of the judgment of the lower Appel- 
late Court by which the defendant's appeal had been 
accepted and instead of them attached copies of the 
decree and judgment whereby his own appeal had 
been dismissed ; 

Held, that in view of the provisions of r. 1, O. XLI 
of the O. P. C., the appeal was not competent inasmuch 


.as a copy of the decree and of the judgment against 


which the appeal was directed had not been filed along 
with the memorandum of appeal. 


Second appeal against a decree of the 
Additional Sub-Judge, Partabgarh, dated 
the 15th December 1924, upholding that 
of the Munsif, Kunda at Partabgarh, dated 
the 18th February 1924. j 

Mr. R. N. Shukla, for the Appellant, 

Mr, H. N. Dass, for the Respondente, 
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JUDGMENT.—This is a plaintiff's 
appeal arising out of a partition suit 
brought by him in the Court of the Munsif 
of Kunda, District Partabgarh. The suit 
brought by the plaintiff was in respect of 
certain plots of land some of which con- 
stituted ordinary tenancy holdings, some of 
which were muafi plots and the rest were 
groves. The defendants contested the suit 


and put the plaintiff to proof of the fact- 


that the property of which he claimed parti- 
tion was joint family property. 
The learned Munsif, who tried the case, 


gave the plaintiff a decree with regard to- 


such of the plots as he held to have con- 
stituted the property of the joint family. 
He dismissed the rest of the plaintifi’s 
claim. i : 

Two appeals were filed in the ‘Court of 
the Subordinate Judge of Partabgarh ; one 
by the defendants in respect of the plots 
decreed by the Munsif in plaintiff's favour 
and the other filed by the plaintiff in res- 
pect of the plots regarding which his 
claim had been dismissed. The appeal 
filed by the plaintiff was numbered 31 of 
1924 and the appeal filed by the defendants 
was numbered 45 of 1924. Both the appeals 
were heard together by the learned Addi- 
tional Subordinate Judge of Partabgarh 

- and he decided both of them by one judg- 

ment dated the 15th December 1924. The 
principal judgment was written in plaint- 
iff's Appeal No. 31 of 1924 and in the de- 
fendants’ Appeal No. 45 of 1924, areferenca 
was made to the judgment in the other 
appeal, The learned Subordinate Judge, 
however, while referring to the judgment 
in the other appeal, recorded in Appeal 
No. 45 of 1924 the operative part of his 
decision. > 

The plaintiff has now come up in secon 
appeal before this Court and has contested 
the decree of the Subordinate Judge so -far 
as dismissed his suit in respect of those 
plots regarding which his suit had been 
decreed by the learned Munsif. 

While hearing the appeal I found out a 
mistake committed by the plaintiff which 
appears to me to be fatal to his appeal. 
Instead of filing the judgment and decree 
of Appeal No. 45 of 1924 he filed the judg- 
ment and decree of Appeal No. 31 of 1924. 

It is to benoted thatthe plaintiff filed only 
one appeal. Hecould, if he had. liked, have 
filed two appeals: one against the judg- 
ment and decree in Appeal No. 45 of 1924 
and the other against the judgment and 
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decree in Appeal No. 31 of 1924, He, how- 
ever, chose to file, as stated above, only 
one appeal and that too against the judg- 
ment and decree delivered by the learned 
Additicnal Sub-Judge in Appeal No. 45 of 
1924, but instead of filing the copies of 
judgment and decree in that appeal he 
filed copies of Appeal No. 31 of 1924. 
Under O. XLI,r.1 of the C. P. C. (Act V 
of 1908) it is incumbent upon an appellant 
to file‘along with the memorandum of his 
appeal acopy of the decree appealed from 
and unless the Appellate Court dispenses 
therewith) also a copy of the judgment on 
which it is founded, It will thus be clear 
that in order to present a valid appeal it is 
necessary thatan appellant must file a copy 
of thejudgment and decree against which he 
appeals. Inthe present case the plaintiff- 
appellant appeals irom the decree of the 
Subordinate Judge passed in appeal in the 
appeal lodged by the defendants and it was, 
therefore, incumbent upon the appellant to 
file a copy of the judgment and decree in 
Appeal No. 45 of 1924. I, therefore, hold 
that the present appeal cannot be maintain- 
ed. . 
I, therefore, dismiss this appeal but 
under the circumstances without costs. 
Z. K. Appeal dismissed. 


es 


. LAHORE HIGH COURT. 
Ssconp Civic Appran No 679 or 1926. 
June 8, 1926. 

-_Present:—Mr. Justice Jai Lal. 
SARWAN SINGH anp OTAERS— PLAINTIPFS 

—APPELLANTS 
versus 
DIP SINGH AND ANOTHER— DEFENDANTS — 
RESPONDENTS. 

Specific Relief Act (I of 1877), s. 42--Major rever- 
sioners’ suit burred—Declaration sought in the name 
of some minor reversioners as plaintiffs—-Suit dis- 
missel-—Discretion. 

Where the major reversionpers, who had failed to 
contest an alienation within limitation, adopt the 
device of seeking a declaration in the name of some 
minor reversioners as plaintiffs, the Court exercises its 
discretion wisely if it dismisses the suit. 

Second appeal from a decree of the Dis- 
trict Judge, Ludhiana, dated the 9th 
December 1925, affirming that ofthe Sub- 
ordinate, Judge, Second Class, Ambala, 
dated the 3lst January 1925. 

Mr. R. K. Bal, for the Appellants. 

Messrs. Devi Dayal and Din Dial, for the 
Respondents. 


333. 
“JUDGMENT.—This judgment will 
dispose of Appeals Nos, 679and 680 of 1926. 


Two suits were filed to set aside two aliena-. 


tions made by one Kishen Singh. The 
District Judge had dismissed them on the 
ground of limitation and also on the ground 
that the nominal plaintiffs being minors 
are represented by their uncle as the 
next friend, and that their elder brother is 
financing the suits, the inference being 
that the real plaintiffsin the case are their 
elder brother and the uncle of the nominal 
plaintiffs. Heisof opinion that the suits 
have been brought in the names of the 
minors in order to avoid the difficulty about 
limitation. - 

I do not propose to give any finding on 
the question of limitation. In my opinion 
this appeal should fail on the second 
ground on which the suits have been dis- 
missed by the learned District Judge. 
According to him the real plaintiffs in the 
case are the uncle and the brother of the 
minor plaintiffs, They did not institute any 
suit within the period of limitation and 
consequently adopted the device of institut- 
ing the suits in the name of the minors. 
On these findings, in my opinion, the learned 
District Judge exercised a wise discretion 
in refusing to grant adeclaratory decree 
+o the plaintifis. I dismiss these appeals 


but leave the parties to bear their own costs: 


throughout. 


8. D, Appeals dismissed, 


ed 


ALLAHABAD HIGH COURT. 
Szconp CIVIL APPBAL No. 1874 oF 1923. 
May 6, 1926. 

Present:— Mr Justice Daniels, 

B. BHARAT INDO AND oTHERS— 
PLainTirrs—APPELLANTS 
VeTBUs 
BACHCHAN LAL AND anoTHER— 
DEFENDANTS— RESPONDENTS. 

Custom-—Landlord and tenant—Chabutra adjoining 
tenant's house, occupation of-—Ejectment. 

. Tenants in a village have a right to occupy a 
house‘ as appurtenant to their tenancy, that is, so 
long as they retain the character of riayw@in the 
village; and the same principle applies to a chabuira 
which actually adjoins the house of a tenant and to 
the use of the necessary amenities for feeding and 
tying up cattle which almost every tenant in a village 
possesses. : 

It must be presumed that a chabutra, which has 
been in existence for more than 20 years without any 
question by the zemindare, was erected and has been 
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oceupied with their permission and consent, and that 
the latter are not entitled .to have it removed so long 
as the tenant who occupies it remains a riaya of the 
village. 

Second appeal against a decree of the 
Subordinate Judge, Manipuri, dated the 
27th September 1523. ns 

Mr. Shambhu Nath Chaube, for the Ap- 
pellants. 

Mr. N. P. Asthana, forthe Respondents. 


JUDGMENT.—This appeal and the 
cross-objections arise out of a suit in which 
the plaintifis who are zemindars sued for 
the demolition of a chabutra and the re- 
moval of pegs and nauds used for feeding 
and tethering cattle on the ground that 
these had been newly erected and that they 
caused obstruction toa road- belonging to 
the plaintiffs. The defence was that the 


-constructions complained of are not new 


but old, having been in existence for forty 
years, and that the plaintiffs have no right 
to claim their removal. The finding of 
both the Courts below is that the chabuira 
is at least twenty years old. The lower 
Appellate Court’ has come to no definite 


finding about the other constructions, but 


the Munsif found these also to be twenty 
years old, and the evidence onthe point 
is the same which the lower Appellate 
Court has accepted in respect of the chabu- 
tra. It is also found except as to.6ne naud 
that there has been no obstruction, On 
these findings the learned Subordinate 
Judge bas held that the suit is not main- 
tainable except in regard to one naud the 
removal of which he has directed. The 
reason for differentiating between this naud > 
and the other constructions .is not given in 


“the judgment as it should have been, but 


it is evidently based on the report of a 
Commissioner who was appointed to exe- 
mine the spot and whose report shows that 
the erection of this particular naud does 
amount to an obstruction to the plaintiffs’ 
way andis clearly a source of spacial 
damage to them. This is, I think, a suffi- 
cient justification for maintaining this por- 
tion of the decree asto which there is a 
cross-objection by the defendants. 

The main contest has been on the appeal. 
The cause of action on which the plaint- 
iffs came into Court having been found 
against them, they have shifted their ground 
in this Court and maintained that even if 
the chabutra and the other constructions 
are old, the zemindars have a right to order 
their removal at any time, This is not, in 
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any opinion, the correct law applicable 
to the case. There have been a number of 
decisions in which it has been held that 
tenants in a village have a right to occupy 
a house ‘as appurtenant to their tenancy, 
1.6, solong as they retain the character of 
riaya inthe village, and it seems to me 


that the same principle may well apply toa - 


chabutra which actually adjoins the house 
of the tenant, as the disputed chabutrain 
this case does, and to the use of the ne- 
cessary amenities for feeding and tying 
up the cattle which almost every tenant 
in a village possesses, It is a fair presump- 
tion to make that a chabutra which has 
been in existence for more than twenty 
years without any question’ by the zemin- 
dars was erected and has been occupied 
with their permission and consent and, in 
my opinion, so long as the defendants 
remain riaya of the village, the plaintiffs 
are not entitled to have it removed. The 
fact that in the trial Court the plaintiffs 
never thought of claiming demolition ex- 
cept on the ground that the chabutra and 
other things were erected a few months 
before the suit was brought is a strong 
indication of what the custom really is. 

: Asregards the age of the pegs and nauds, 
itis true that the lower Appellate Court 
has not arrived ata distinct finding, but 
on this point I accept the. finding of the 
Munsif as I am entitled to do under s. 108, 
C, P. C. and hold that they are also old. 
This suit, the total value of which is only 
Rs, 100, has been going on since March 
1gz1. I think it unnecessary to prolong 
the litigation further by calling fora find- 
ing on this point. 

The result is that the appeal and the 
cross-objections are both dismissed with 
costs. ; 4 
Appeal and cross-objections dismissed, 
ZK. 
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to sue for accounts and right to money found due on 
accounts, whether assignable—Defect in assignment, 
whether can be cured by assignor’s consent—Mortgage—- 
Equity of redemption, transfer of portion of—Trans- 
feree, suit by, to recover excess profits realised by 
mortgagee. 

A right to sue for accounts as also a right to a 
sum of money found due on the taking of accounts are 
not assignable. fp. 341, col. 1.} 

One test for determining transferability in such a 
case is-whether the inchoate right could be attached 
in execution of a decree. [ibid.] 

The mere fact that a document of title is delivered 
does not ‘per se constitute a transfer of the right to the 
property dealt with in the document. [ibid.] 

Choonilal v. Nani Singh, 78 Ind Cas. 278; A.J. R. 
1924 Nag. 284 and Lakhpat Sahai v. Tikaram, 47 Ind. 
Oas. 158, followed. 

Ramiah Chettyar v. Rukmani Ammal, 18 Ind. Cas. 
138; 24 M. L. J. 313; 13 M. L. T. 257, distinguished. 

The assignor’s assent or concurrence cannot clothe 
an assignee with a legal right which he does not in 
fact possess. [p. 341, col. 2.] 

A transferee of a portion of the equity of redemp- 
tion of mortgaged property is not entitled to maintain 
a suit to recover excess profits realised by the mort- 
gagee before the date of the transfer. [ibid.] 

Appeal against the decree of the District 
Judge, Khandwa, dated the 29th March 
1923, in Civil Appeal No. 106 of 1922, 

Mr. M. B. Kinkhede, R.B., for the Appel- 

nis. j 
Messrs. S. B. Gakhale, V. R. Dhoke and 


W. R. Puranik, for the Respondents. 


JUDGMENT.—The plaintiffs Kalusa 
and Dayaram sued the defendants Nos, 1, 2 
and:3, Vazirmiya,, R. B. Madhorao and 
Gopal Rao, for redemption of a mortgage, 
dated the 8th October 1882, executed by 
the deceased father of defendant No. 1 in 
favour of the firm owned by the other two 
defendants. The consideration of Rs. 1,000 
was to be re-paid in 12 yearly instalments of 

- Rs. 75 and the 18th, one of Rs. 100. In case 
of default in any one instalment, interest 
was to run thereon at 1 per cent. per 
mensem till realization. If any default- 
ed instalments were not paid by the date 
fixed for the following instalment, the mort- 
gagees were to take possession of the 
subjects and appropriate the profits, first to 
satisfaction of interest and, secondly to 

_re-payment ofthe principal. The plaintiffs 
alleged that the mortgagor had only made 
one repayment of Rs. 70 on 11th March, 1883. 
Hence defendants Nos. 2 and 3 had sued 
defendaft No. 1 in Civil Suit 15 of 1894 in 
the Court of a Senior Extra Assistant Com- 
missioner, Khandwa, and obtaineda decree 
for possession on llth May, 1894. On 25th 
‘September, 1894, defendanta Nos. 2 and 
8 obtaiued possession and have retained 
it since then, The plaintiffs have purchag« 
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ed half interest of the mortgagor in patti 
No. 1 of Mouzas Dhanora and Islampur 
and a full interest in patti No.5 under 
a registered sale-deed, dated 6th August, 
1917. The plaintiffs’ case is that the mort- 
gage debt has meanwhile been more than 
satisfied out of the profits of the property 
and claimed an acccunt, and, if any excess 
were still dus to the mortgagees, they were 
willing to pay. Defendant No. 1 supported 
the plaintiffs’ case. 

Defendant No. 2 denied the purchase by 


the plaintiffs, but subject to proof of this, - 


he admitted his liability to account for pro- 
fits, He also asserted that on llth January, 
1916 defendant No, l had executed a ruju 
showing Rs. 2.405-9-6 still due by him and 
accordingly defendant No. 2's case was that 
in any event accounts should be re-opened 
from llth January, 1916 and not from 25th 
September, 1894. The defendant No. 3 
allowed the case to proceed ex parte against 
him, Plaintiffs in reply contended that 
they were not bound by the adjustment of 
` 1916 as they hada right to redeem under 
their mortgage of 1908, in satisfaction of 
which the sale-deed of 6th August, 1917 was 
executed. 

On the issues which arose on these and 
connected pleadings, the two Judges of the 
first Court gave the following findings:— ` 
« (a) That plaintiffs had proved their sale- 
deed, dated 6th August, 1917, and the mort- 
gage-deeds (P. 6 to P. 8). 

(6) That Rs. 1,000 was due to defendants 
Nos, 2 and 3 when Suit No. 15 of 1894 was 
filed. 

(c) That plaintiffs could not be bound by 
the settlement of accounts in 1916, which 
had been improperly carried out and was, 
moreover, effected behind their back in 
spite of the fact that they were subsequent 
mortgagees. : 

Later, a number of findings were given 
‘on matters of detail as regards the accounts 
and, asa result of these, Mr. Wathodkar, 
Subordinate Judge, held that the mort- 
gage debt was satisfied in 1911-1912 and 
plaintifis were further entitled to recover 


Rs. 2,011-15-9. Decree for possession accord- ` 


ingly was passed in favour of the plaintiffs 
and defendant No. 1. 

Defendant No. 2 appealed to the Court 
of the District Judge, Khandwa. Many of 
the findings of fact relating to matters of 
detail in the accounts were attacked and 
cross-objections were filed by the plaintiffs, 
The result of the appeal was thaf the first 
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Court's decree was modified and possession 
was only granted to plaintifis of one-fourth 
share of patti No. 5 of Mouzas Islampur and 
Dhanora and of patti No. 1, while defendant © 
No. 2 was ordered to pay only Rs. 7107-1 
instead of the larger sum decreed by the — 
first Court. The plaintiffs, whereupon, filed 

the present second appeal, but I am not 


_ at present concerned with the details there- 


of, as, on the appeal coming on for hearing, 
a preliminary objection was filed by the re- 
spondent No.1. This objection was to the 
following effect. The appellants, it is 
urged, are assignees of the equity of re- 
demption from 1917 arid it is urged that an 
important question of law has been ignored 
in both the lower Courts, viz., that plaintiffs 
are precluded by s. 6-(c) of the Transfer of 
Property Act from suing for the unascertain- 
ed excess of alleged profits as the mortgagor 
was incapable of passing his right to sue 
therefor. Respondent has admitted that he 
cannot now on this ground contest whatever 
decree has already been given to the plaint- 
iffs but he claims that, in view of this funda- 
mental difficulty, the plaintiffs cannot get ` 
any’ more. No formal cross-objection has 
been filed, but it is urged that in any event 
the plaintiffs cannot, therefore, obtain any 
more than they already have received and | 
that the present second appeal should be 
dismissed. 

On behalf of the appellants it has been 
urged that this ‘legal objection, in reality 
involves questions of fact as well, and that, 
if it had been raised in one of the lower 
Courts, further pleadings could have been 
taken thereon and the assignor,for example, 
might have been transferred to the plaint- 
iffs’ side. Ifit be found that disputed ques- 
tions of fact are involved in the legal objec- 
tion raised, relating as it does to the non- 
transferability of a certain right, this may 
be a ground for a remand at least to the 
lower Appellate Court, but Ithink that, in 
the peculiar circumstances of the case, this 
Court is bound to take cognizance of, and 
adjudicate on, the legal objection raised. 

In para. 27 of the lower Appellate Court’s 
judgment it is remarked as follows:— 

“It was certainly wrong of the lower Court 
to make the difference (i. e., excess profits) 
payable to plaintifs and defendant No, 1, 
for Ex. P-10 clearly makes over all excess 
profits to the transferees (plaintiffs).” 

It is urged on behalf of the respondents 
that the surplus profits, accrued due prior 
to the sale (£1917, cannot be claimed by 
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plaintiffs and that only part of the pro- 
perty was transferred to them and that, in 
effect, they are being given a decree for 
profits of property which has not been 
transferred to them. In my opinion the 
present objection has substance and must 
succeed, As was pointed out by Suhrawardy 
and Graham, JJ., in Prohlad Chandra Das 
v. Biswa Nath Bera (1) a right to sue for 
accounts is not assignable in law, but it 
might be said that the right toa sum of 


“Money found due on the taking of accounts 


is so assignable. I am of opinion that under 
the amended s. 6 (e), Transfer of Pro- 
perty Act, this also is not so. As the 
learned Judges pointed out, one useful 
test for determining transferability in such 
a cage is whether the inchoate right could 
be attached in éxecution of a decree. I 
think it is obvious that this requirement 
could not be postulated of the present case. 
Here the document is not itself ambiguous, 
‘but the intention of the parties cannot in 


“the circumstances be taken into considera- 


tion: the mere fact that the document of 
title was delivered does not per se constitute 
a transfer of the right to the property. A 
similar view was taken by Baker, O. J. G., 
in Choonilal v. Nani Singh (2) and by 


Batten, A. J. C, in Lakhpat Sahai v.- 


Tikaram (3). Iam aware of the decision in 
Ramiah Chettyar v. Rukmani Ammal (4), 
but the concrete facts of that case were 
very different from those of the present 
and inany event I feel compelled to accept 
as correct the reasoning in the other de- 
cisions to the contrary effect which I have 
quoted. 

On behalf of appellants it has been urged 
that the present case is distinguishable in 
that itis a redemption suit and in such 
a suit the basic idea is that there should be 
a complete adjustment of accounts: Kashi 
v. Bajrang Prasad (5) and Satyabadi Behara 
v. Harabati (6) and it is equally true that, 
under s. 91, Transfer of Property Aet, the 
right to sue is not confined to the mort- 
gagor. It is urged also that the suit has 
proceeded on the same lines as if the mort- 
gagor had himself been enforcing the liabil- 
ity-of the mortgagee. 


(1) 82 Ind. Cas. 411; 40 O. L. J. 79; 28.0. W. N. 894; 
72 


A. IL R. 1924 Cal. 1047; 51 C. 972. 
(2) 78 Ind. Cas. 278; A. I. R. 1924 Nag. 284. 
3 47 Ind. Cas. 158. 
al? 18 Ind. Cas. 138; 24M.L. J. 313; 13 M. L. T. 


~ (5) 30 A. 36; 4 A. L. J. 763; A. W N, (1907) 281. 


(6) 34 O, 223; 5 O. L. J. 192, 
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But all this argument overlooks the funda- 
mental difficulty that here the plaintiffs 
have only purchased a portion and not the 
whole of the equity of redemption, and this 
being so, Iam of opinion that the objection 
raised is fatal to the present second appeal. 
Nor can I see that any question of fact is 
involved which would entitle the appel- 
lants toa remand. The extent of the interest 
of the mortgagor acquired by them is not in 
dispute and directly this is established, the 
legal difficulty referred to comes into play. 

It has been suggested that as the as- 
signor, defendant No. 1, supports the as- 
signees’ rights to redeem, the Courts below 
were correct in so far decreeing the claim, 
but I cannot see that the assignor’s assent 


“or concurrence can clothe the assignees 


with a legal right which they did not in 
fact possess, They are in this suit attempt- 
ing to enforce as a whole a right of redemp- 
tion to which they have not acquired the 
full title. Nor, am I prepared to hold that ` 
it is the duty of this Court to order the de- 
fendant No. 1 to be at this stage transferred 
to the plaintiffs’ side and to re-open the case 
accordingly: cf. Narsinha Krishnaji v. 
Vaman Venkatesh Deshpande (7). The 
fundamental duty rested on plaintiffs to 
come to Court in a legally perfect case: 
they failed in this respect fundamentally 
and I do not see that this Court would be 
correct were itat this time of day to ex- 
ercise such a discretion in their favour. 
For these reasons, the objection succeeds 
and I am of opinion that appellants can- 
notin the peculiar circumstances obtain 
any more relief than they already have. 

The objection succeeds and the appeal is 
accordingly dismissed. Appellants must 
bear the respondents’ costs which will be 
assessed at half rates. Costsin the lower 
Courts as already ordered. 

G. R. D, Appeal dismissed. 


Z. K. 
(7) 4 Ind. Oas. 219, 3£ B. 91; 11 Bom. L. R. 1102. 
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and tenant— Lessee not putin possession of portion of 
property leased—Abatement of rent—Suit to recover 
arrears of rent—Plea of abatement, whether can be 
taken. 

Where a lessor fails to put his lessee in possession 
of a portion of the demised premises, it is open to 
the latter, in answer toa suit for arrears of rent, to 
claim a proportionate abatement of rent and he is 
liable to pay rent only in respect of that portion of 
the premises of which he has been put in posses- 
sion. [p. 315, col. 2.] ; 

_ Second rent appeal against a decree 
and judgment of the District Judge, Gonda, 
dated the 18th October 1924, upholding 
that of the Aseistant Collector, First Class, 


Gonda, dated the 14th December 1922. 


Mr. H. D. Chandra, for the Appellant. 
Mr. Ishari Prasad, for the Respondent. 


SUDGMENT.—This is a defendant's- 


appeal in a suit for arrears of rent brought 
against him. The plaintiff, one Sheikh 
Bhulai, who is the respondent in this Court, 
brought a suit for arrears of rent for the 
years 1327, 1328 and 1329 F.on the basis 
of a registered perpetual lease executed by 
two persons Kali Din and Behari Lal sons of 
one Matadin in favour of Bindraban, the 
defendant, in respect of 35 bighas, 1 biswa- 
21°68 acres of land situatein village Kalian- 
pur, pargana Nawabganj, District Gonda. 
The annual rent reserved by the lease was 
Rs. 38. The interest of the lessors, Kali 
Din and Behari Lal, was put up for sale in 
execution of a decree against them, and 
that interest was purchased by the plaintiff- 
respondent in the year 1914. The plaintiff 
élaimed a-sum of Rs. 114 on account of 
rent for the three years mentioned above at 
the rate entered in the lease, and Rs, 14-4 
for interest, the total amount claimed by 
him being a sum of Rs. 128-4. The suit 
was brought so far back as the 13th June 
1922. 

The defendant, Bindraban, who is now 
represented in this appeal by his nephew 
Ajodhjya Prasad, the appellant, contested 
the suit on the ground that out of 21°68 
acres of land leased to him, he had not 
succeeded in obtaining possession over the 
land measuring 11°89 acresin area. This 
land was alleged by him to have been in 
possession of one Sheoambar Singh who 
claimed it as his own property by virtue of 
adverse possession. The contention was to 
the elfectthat the defendant was not liable 
to pay the entire amount claimed but only 
a proportionate amount of rent which fell 
on the area which was in his possession. 
The amount which according to his calcula- 
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tion fell proportionately to his share was 
Rs. 15-15-3 per annum which he said he 
was willing to pay but the plaintiff had 
refused to accept it. The defendant alleg- 
ed that he had made all possible efforts to 
recover possession of Jand from Sheoambar 
Singh and to get rent from him in respect ` 
of the land in his possession but . had 
failed in his every attempt made for the 
purpose. 

The case was tried by M. Mohammad 
Majibul Hasan, Assistant Collector, First 
Class, District Gonda, who decreed ithe 
plaintiff's suit by his judgment, dated the 
14th December 1922. 

The defendant appealed against the said 
decree to the Court of the District Judge 
of Gonda who by his judgment, dated the 
18th October 1924 upheld the decree of the 
learned Assistant Collector and dismissed 
the defendant’s appeal. The defendant 
has now come up to this Court in second 
appeal from the decree of the District 
: udge decreeing the entire claim against 
im. 

The main contention urged on behalf of 
the defendant-appellant was to the effect 
that the learned District Judge had in- 
correctly interpreted the terms of the lease 
of 1897 and that the plaintiff was vot entitl- 
ed in law to recover from the defendant any 
renton account of the land held by Sheo- 
ambar Singh, over which the plaintiff's pre- 
decessor-in-title had failed to put the de- 
fendant in possession, ` 

At the outset I must state that the case 
was tried most unsatisfactorily by the 
learned Assistant Collector. His record 
in many places shows signs of carelessness 
and many portions of bis judgment are 
unintelligible. The record of the case is 
an instance showing how carelessly rent 
cases are handled by the Assistant Collec- 
tors. The judgment of the learned Dis- 
trict Judge is also not satisfactory and he 
has failed to approach the case from the 
correct point of view. I have, therefore, 
been compelled to go through the whole 
record to approach the case from the correct 
point of view. . 

The first point which was argued before 
me was thé point whether the defendant 
had paid the rent at the rate of Rs, 38 as 
mentioned in the lease right up to the 
year 1226 F. The first issue framed by the 
learned Assistant Collector was directed 
towards this question. ‘It was contended 
before me that his finding on this point wag 
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erroneous inasmuch as it was not based on 
the evidence on the record. The finding 
‘of the learned Assistant Collector was to 
the effect that the rent at the rate entered 
in the lease had been paid till 1326 F. In 
-support of this point, the plaintiff filed no 
documentary evidence but examined only 
the patwarit of the villageas his witness in 
the case. Indeed that was the only witness 
produced by the plaintiff on his side. I 
have gone through the evidence of the 
patwart of the village where the land in 
suit lies, and after doing so I am compelled 
to agree with the contention of the learned 
Pleader for theappellant. The said patwari 
named Brij Mohan Lal (P. W. No. 1) stated 
in his evidence that he had been the 
patwari of the village for the last four years, 
that the rent had been realized till 1327F. 
and that nothing had been paid for the 
years 1327F. to 1329F. In cross-examina- 
tion, he admitted that the defendant, Bin- 
draban, never paid any rent to the plaintiff 
in his presence. 
M. Ram Ratan Lal, Assistant Collector, 
Gonda, dated the 15th August 1918 (Ex. A-l) 
which shows that the defendant, Bindraban, 
had sued Sheoambar Singh for arrears of 
rent in respect of years 1322, 1323, 1324 and 
1325F. and that his suit was dismissed. It 
is most unlikely that while the defendant 
had failed in his attempt to recover rent 
from Sheoambar Singh, he would have in 
his own turn paid full amount of rent to 
the plaintiff for those very years. Regarding 
the payment of rent for the year 1325 F. 
there is no documentary evidence to prove 
such a payment and the patwari who was 
examined to establish that payment did 
not even produce his siaha.in support, of 
the said payment, As stated above he 
admitted in his statement in cross-exami- 
nation that no rent had been paid by the 
defendant to the plaintif in his presence. 
On this evidence only one conclusion is 
possible and that is this. The alleged 
payment of rent by the defendant to the 
plaintiffup to 1326 F. has not been establish- 
ed, It is surprising to find that in the 
face of the evidence given by the patwari 
the learned Assistant Collector came to 
-any other conclusion than the one to which 
‘I have been forced to come. 

Having come to tha finding that the 
payment of rent allege1 by the plaintiff up 
to the year 1326 F. has not been established, 
I now proceed to deal with the next point 
in the case ag to whether the plaintiff or his 
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pradeceassors-in-interast, namaly, ths lessors 


-failed to deliver possession to the defend- 


ant of the land in possession of Sheoambar 
Singh. I now proceed to discuss that 
point, 

In the suit brought by. the defendant, 
Bindraban, against Sheoambar Singh in the 
year 1918, it appeara that the latter had 
contended that he was not a tenant of the 
land in his occupation but had been in 
adverse possession for more than 12 years 
and hadthus become the proprietor of the 
same, Itappears from the judgment (Ex. 
A-1) of M. Ram Ratan Lal, referred to above 
and the judgment, dated the 10th February 
1919 passed in appeal by Mr, Cole, the Dis- 
trict Judge, Gonda, that this land had 
been in possession of Sheoambar Singhand 
his ancestors ever since the time of the re- 
gular settlement as their sir and although 
their share in the village had been sold they 
continued to remain in possession of the 
land rent-free, A notice of ejectment had 
been issued by Mata Din, father of Kali Din 
and Behari Lal, the lessors, to Indal Singh, 
the father of Sheoambar Singh, in the year 
1881, and it was cancelled on the ground 
that the said Indal Singh, was a former pro- 
prietor of the village and had remained in 
possession of the land adversely fora long 
time. A second notice of ejectment was 
again served by Mata Din on Inder Singh 
in the year 1882 and by an order dated the 
12th June 1882 the then learned Assistant 
Collector of Gonda cancelled the said no- 
tice. Reliance was placed before M. Ram 
Ratan Lal on certain decrees for arrears 
of rent which had been obtained ex parte 
against the defendant, Sheoambar Singh 
and he held that these decrees were ficti- 
tious, and in this opinion the learned Dis- 
trict Judge of Gonda concurred. This case 
was taken up in second appeal by Bindraban 
to the late Court of the Judicial Commis- 
sioner of Oudh and Pt. Kanhaiya Lal, the 
learned Judicial Commissioner upheld the 
order of dismissal passed by the Courts below. 
I thinkit proper to quote in fullthe fnd- 
ings arrived at by the learned Judicial 
Commissioner. His judgment runs thus:— 

“Ti, appears that the ancestors of the 
defendants obtained a decree for sub- 
settlement in 1872. Their sub-settlement 
rights were subsequently sold by auction 
and bought by Matadin Sah. In the year 
1298 F. Mata Din Sah issued a notice of 
ejectment against Indal Singh, the father of 
one of the defendants, Indal Singh obtain- 
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_ed notice on the ground that he was a form- 
er proprietor of the village, His objection 
was allowed and the notice was cancelled 
on the 15th June, 1881. In the following 
year Mata Din Sah again issued a notice of 
ejectment against Indal Singh. Indal Singh 
contested the notice. His objection was 


upheld on the 12th June, 1882, and the no-. 


tice was cancelled. The rights of Mata Din 
Sah subsequently passed to Kali Din and 
Behari, who gave a perpetual lease of 
the disputed land to the plaintiff. In 1915, 
the plaintiff sued the defendants for en- 
hancement of rent and on an objection 
raised by the defendants, he withdrew his 
claim. The finding of the Courts below is 
that the defendants are:not tenants but 
have acquired under-propristary rights by 
adverse possession, In that view of the 
case, the present suit for arrears of rent 
brought against the defendants as mere 
tenants, is not maintainable.” 

After the defendant had failed in his 
attempt to realise rent from Sheoambar 
Singh, he brought a suit for assessment of 
rent against him in the year 1921. The 
record of that case is before me. The suit 
was brought by Bindraban on the 7th July, 
1921 against Sheoambar Singh and Musam- 
mat Hansraji who were in possession of 
the land in suit. The present plaintiff, 
Sheikh Bulai, was also impleaded as a co- 
defendant in that case. The defendants 
contended that-they had beenin adverse 
possession of the land in suit and thereby 
acquired proprietary title thereto, and 
were not thus liable to assessment of rent 
as claimed by Bindraban. On the 5th 
October, 1921, Sheikh Bhulai filed an ap- 
plication in Court to the effect that Bindra- 
ban had acted improperly in impleading 
him as a defendant in the case and that 
he was willing to be brought on record as 
a co-plaintiff along with Bindraban, 1 have 


not been able to find any order passed on 


that application except the order shamil 
misl ho (keep with the record). Itis, how- 
ever, clear that Sheikh Bhulai the plaintiff, 
continued to be a party to those proceedings 
up to the end. On the 20th December, 1921, 
the learned Assistant Collector before whom 
the case was fixed for hearing dismissed 
the suit on the ground that Sheoambar Singh 
was not a tenant of the land in his posses- 
sion but had become the proprietor of the 
same by adverse possession. Nearly six 
months after this date the present suit was 
- brought by Sheikh Bhulai against Bindra- 


AJUDMIA PRASAD V. SHEIK BHULAT, 


(96 I. 0. 19269 


ban. It is, therefore, clear to me from the 
evidence with which I have dealt in detail 
that Sheoambar Singh had been in adverse > 
possession of the land for more than 12 
years. In any case after the notice of eject- 
ment issued by Mata Din Sah had been 
finally cancelled in the year 1882 he would, 
in the ordinary course of events, have ac- 
quired title to the land by the year 1894 and 
in the year 1897 when the perpetual lease 
was executed by Kali Din and Behari Lal, 
sons of Mata Din in favour of Bindraban, 
Sheoambar had perfected his title to the 
land in his possession by virtue of adverse 
possession. This state of affairs must have 
been known to Kali Din and Behari Lal, 
the lessors of the defendant. 

To sum up, the position is that Kali Din 


-and Behari Lal executed a perpetual lease 


in the year 1897 in favour of Bindraban 
in respect of the land measuring 21°68 
acres while they were in possession of only 
9°69 acres out of the same area. They must 
have known that their title to the rest of 
the land had become extinct owing to the 
adverse possession of Sheoambar Singh 
who had become the proprietor thereof. It 
is, therefore, clear that the lessors- failed 
to deliver possession to the defendant 
lessee to the extent of 11°99 acres. The lesses 
Bindraban made every possible effort to 
recover possession of the land from Sheo- 
ambar Singh and to get rent in respect of 
the same, but failed. 

- The position, therefore, is that the plaint-- 
iff as representing the original lessors 
claims the rent from the defendant in respect 
of the land which he purported to lease 
to him but failed to deliver its possession 
to the lessee and the possession of which 
could not be obtained by the lessee after 
his repeated attempts forthe purpose. I 
have, therefore, to see whether in such a 
case the plaintiff can claim the entire 
amount of rent mentioned in the lease, 

The question has been argued before 
meat length, and I have come tothe con- 
clusion that on the facts established in the 
case the plaintiff cannot be allowed to 
claim the entire amount of rent reserved by 
the lease. 

It was contended on behalf of. the re- 
spondent that the defendant not having 
claimed possession over the land from the 
plaintiff, should be considered to have ac- 
quiesced in the situation in which he 
found himself placed after the execution 
of the lease in his favour, I am unable 


Tarakan man. 
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to accept that contention. From the evi- 
dence which I have mentioned above it is 
cléar that the defendant has been making 
every possible -effort to recoup his loss by 
claiming the rest of the land from Sheoambar 
Singh and by taking every step for the 
purpose, but he has unfortunately failed 
in all those attempts. I cannot, therefore, 
accept the contention that the defendant 
has acquiesced in the situation in which 
he was placed. His last attempt failed in 
December, 1921 and in June, 1922, the 
plaintiff brought the present suit. I, there- 
fore, reject this contention, 

On behalf of the appellant it was urged 
that where a lessor fails to deliver pos- 
session of a portion of the property demised 
to the lessee, the lessee is only liable for 
the proportionate amount of rent calculat- 
ed in respect of the land over which he 
has been able to obtain possession. His 
learned Pleader quoted Woodfall’s Law of 
Landlord and Tenant, 20th Edition, page 
499, where itis stated that in cases where 
the lessee is evicted from part of the lands 
by title paramount, he will have to pay a 
rateable proportion from the remainder, 
Assistance of this principle was invoked 
in support of the present case, It was 
stated that the title of Sheoambar Singh 
was a paramount title and it was by 
virtue of that title that the defendant, 
Bindraban, had not succeeded in obtaining 
possession over a portion of the lands de- 
mised tohim. In reply, the learned Pleadér 
for the respondent urged that this principle 
of English Law should not be applied to 
the case of an agricultural lease and that 
such a cass should be governed solely by 
the provisions of the Oudh Rent Act 
(XXII of 1886). I have referred to the pro- 
visions of that Act in order to see whe- 
ther the Legislature has provided any 
remedy to a tenant whose area of his hold- 
ing has diminished. [ find froms. 18 of 
the Oudh Rent Act (XXII of 1886) 
as amended by Act IV of 1921 that: a. 
‘“thekedar” is included within the defini- 
tion of the word “tenant” for purposes of 
many sections and s.18 is one of them. 
I also find from s. 18 of the same Act that 
a tenant can claim abatement of rent on 
the ground that the area of his holding 
has diminished, It, therefore, appears to 
me to be clear that the defendant is en- 
titled to relief under the provisions of the 
Oudh Rent Act, for getting an abatement 
in respect’ of the area stated in his lease 
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on the ground that the area of his - 
ing has been diminished, The ee 
Pleader for the respondent contended that 
the defendant-appellant should not be 
allowed to raise this plea in this suit which 
was a suit for arrears of rent but should 
be referred to a Separate suit for abate- 
ment of rent. I do not agree with him 
in this view. Ifthe defendant is entitled 
to claimin aseparate suit an abatement 
of rent on the ground that the area of his 
holding has been diminished, he can also 
claim a deduction on that very ground 
when the suit for arrears of rent has bee 
ProT ehi geen him. j 
am, therefore, of opinion 
fendant is liable to I oa ir es a 
tionate amount of rent such as would Pall 
by calculation on the land in his posses- 
aot I oe enr give a decree in 
this case to the plaintiff f x i 
eee Ges p Or a proportionate 
The suit has been pendin 

time. It was instituted in J rae rae rd 
it is close-upon four years and the suit has 
not seen its last stage. I am not, there 
fore, willing to remand the suit for’ deter- 
mination of the proportionate amount of 
rent. I would determine that proportion 
myself, The total amount of rent resery- 
ed in the lease for an area of 21°68 acres 
is Rs. 38 per annum. The area in posses- 


- sion of Sheoambar is stated to be 11-99 


acres, the result of which is th 
now in possession of the defendant ce 
to 9°69 acres. On. calculation the propo 
tionate rent for this area comes to Rs. 16-15 9, 
I would take a round figure and fix the 
rent for 9°69 acres of land in possession 
the nee at Rs. 17. 2 
I, therefore, decree the plaintiff i 
at the rate of Rs, 17 per aa aA 
at that rate for three years claimed would 
come to Rs. 51. The plaintiff is, therefore 
given a decree for that amount with 
interest at the rate of 1 percent. per me 
sem from the date when the rent for the 
three year 1327, 1328 and 1329 Jr te 
pectively fell due. Theplaintiff has succeed. 
ed partially and so has the defendant and 
the pointinvolvedin the case was rather 
a dificult one. My order regarding costs 
therefore, is that the parties will bear their 
own costs of all the Courts throughout 7 
Z, K. Order accordingly, 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
ORIGINAL Civit Suit No, 544 or 1925, 
January 7, 1926. 

Present: —Mr. Lobo, A. J. O.. 
NAWALRAT KESHOWJI—P.awtier 

i versus 
GHULAM HUSSAIN KASSIM AND oranrs 
—DEFENDANTS. 

Hindu Law—Will—Absolute bequest—Conditions re- 
stricting mode of enjoyment, validity of. 

_ Where property mis bequeathed absolutely to a 
person, but the Will contains a direction that it shall 
not be alienated or partitioned, or that it shall be 
applied ör enjoyed in a particular manner, such a 
direction is inoperative and the legatee is entitled to 
receive the property as if the Will had contained no 
such direction. [p. 348, col. 1.] 

Where a Will confers an absolute gift but directs 
that the properties so given shall not be made over 
to the legatee until he has attaineda certain age, 
beyond the period of his majority, such a direction is 
inoperative and the legatee is entitled, on attaining 
his majority, to receive the properties -as if the Will 
had contained no such direction [idid.] 

A Hindu testator bequeathed his property to his 
three sons and directed that so long as the youngest 
of the three sons did not attain the age of twenty-one 

`~ years, the property should remain undivided in the 
hands of the executors and that the legatees should 
be entitled only to the rents and profits thereof in 
certain shares. In asuit by one of the sons for par- 
tition and separate possession of his share of the 
properties bequeathed: 

Held, that the legatees obtained an immediate vest- 
ed interest in the properties bequeathed and that the 
condition, postponing their enjoyment of the proper- 
ties being repugnant to the estate bequeathed to 
them, was void and must be disregarded. [p. 348, 
col, 2.] . : 

Mr. Kalumal Pahlumal, for.the Plaintiff, 

Mr. Pahlajsing B. Advani, for Defend- 


ant No. 1. 
Mr. J. L. Bhojwani, for Defendants Nos. 


2 to 4. 


SUDGMENT.—One Keshavji Shamji 
died in 1917 possessed of several immove- 
able properties and leaving a widow 
Gangabaiand four sons, Nursi, Navalram, 
Daulatram and Chandulal. 


The deceased had madea Will on 20th 
March, 1914 under which, after providing a 
maintenance allowance of ten rupees a 
month for the widow Gangabai for life, he 


bequeathed the residue of his estate to his: 


three sons -Navalram, Daulatyam and 
Chandulal, directing that the property should 
remain undivided and in the possession and 
control of executore appointed by the Will 
till his youngest son Chandulal attained 
the age of 21 years, and further directing 
that till .Chandulal attained the age cf 21 
years, the property should not þe sold, mort- 
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gaged or alienated in any way by the execu- 
tors or by the three sons who should be 
entitled only to the rents and profits 
thereof in equal shares. . 

Seth Ghulam Hussain Kassim and Naval- 
ram ‘son of the deceased testator were ` 
appointed executors of the Will and trustees 
of the estate. a 

This suit is brought by Navalram son of 
the testator for partition and separate pos- 
session of hisshare ofthe estate as defined 
in the Will of the testator, the estate con- 
sisting of four immoveable properties. The 
plaintiff contends that the Will gives him 
an absolute bequest of a defined share in 
the estate and that the directions of the 
testator restraining partition till Chandulal 
attains the age of 21 years and prohibiting 
the sale, mortgage or alienation in any way 
of the estate till Chandylal attains the age 
of 21 years are illegal and inoperative, that 
he is entitled to the specific share of the 
estate provided for him by the Will and to 
a partition and separate possession and 
enjoyment thereof. 


Defendants Nos. 2 and 3 are the brothers 
of the plaintiff, legatees under the Will, 
defendant No. 3, being a minor aged about 
15 years. Defendant No. 4 is the widow of 
Keshawji Shamji. Defendant No, lis the 
co-executor and co-trustee with the plaint- 
iff. Defendant No. 2 has not contested the 
suit, and as against him it has proceeded 
ex parte, Defendant No. 4 on behalf of 
herself and the minor defendant No. 3, has 
putin a written statement admitting the 
plaintiff's claim to partition. Defendant No.1, 
one of the executors of the Will has filed 
a written statement in which, in his capaci- 
ty as co-executor of ihe Will, he contends 
that the directions in the Will restraining , 
partition and alienation before Chandulal 
attains theagé of 21 years are valid and 
binding on the plaintiff. He makes it clear, 
however, that he has no personal interest in- 
the subject-matter of the suit and has raised 
this defence merely for the purpose of 
obtaining protection for himself under a 
decree of the Court construing the Will of 
the deceased Keshavji Shamji. He prays 
that provision should be made for costs 
incurred by him. 


The following issues were framed with 
the consent of the parties :— 

1. Isthe Will referred to inthe plaint 
legal and binding or are cls. 6 and 7 there- 
of illegal and inoperative ? 
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2. Can it be modified? If so, how should 
itbe modified ? 

-3. Were the alleged debts referred to in 
para. 7 of the plaint incurred for the reasons 
alleged ? ; j 

4. To what relief if any is the plaintiff 
entitled ? 

5. General, including question of costs 
of defendants Nos. 1, 3 and 4 ? š 

At the hearing the parties agreed that 
issue No. 3 might be struck of as being 
unnecessary for the determination of the 
real question in dispute in this suit, viz., the 
construction of the Will of the deceased 
Keshavji Shamji. 

As regards issue No, 1 the first question 
that arisesis what is the nature of the be- 
quest in favour of the plaintiffand defend- 
ants Nos, 2 and 3 in the Will of the deceas- 
ed Keshavji Shamji; is it an absolute 
bequest of the whole estate with immediate 
vesting or is it a postponed bequest to take 
effect on defendant No, 3 attaining the age 
of 21 years ? 

In para. 5 of the Will which is Ex. 6 the 
testator directs that his wife Gangabai 
shall be paid a sum often rupees a month 
for her personal needs for life. In para. 6 

-of the Will the testator states “I bequeath 
the residue ofmy estate and effects what- 
.soever and wheresoever the samemay be, 
at my death, to my three sons, viz., Naval- 
ram, Daulatram, and Obandulal,as under, 
and I direct that so longas my youngest son 


Chandalal or any one of my youngest sons . 


then alive among my aforesaid three sons 
is under the age of 21 yeara, the said pro- 
perty shall remain undivided and in the 
possession and control of the executors,’ (a) 
- that my aforesaid three sons will be entitled 
to the rents and profits of the said proper- 
ty in equal shares till my said son Chandu- 
lal completes his 21 yeara, (b) that after the 
said Chandulal completes his 21 years the 
executors shall hand overall my property 
to the aforesaid three sons who will be 
entitled to the following shares in the said 
property, the executors will thereafter be 
discharged from their trust :— 
(1) Navalram 5 shares out of 15 shares. 
(2) Daulatram 4 shares out of 15 sharas. 
(3) Chandulal 6 shares out of 15 shares”. 
Paragraph 7 of the Will reads: “I direct 
‘that so long as my youngest son Chandulal 
or any one of my youngest sons then alive, 
among my aforesaid three sons attains the 
age of 2] years my property will not in any 
case be sold, mortgaged or alienated in any 


$ 
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way whatsoever by the executors or by my 
said sons but the said three sons are entitl- 
ed only to rents and profits thereof in 
equal shares as provided incl. 6 (a) above." 

It appears to me that the only construc- 
tion that can be placed on the bequest of 
the residue of the estate embodied in cls. 
6 and 7 of the Willof the deceased Keshayji 
Shamji cited above having due regard to 
the language used is, that it is a bequest in 
express terms of the whole estate for the 
benefit of the plaintiff and defendants Nos, 
2 and 3 giving them an immediate vested 
interest therein in specific shares, The 


testator, bowever, desires that his estate 


should remain undivided and should not 
be sold or otherwise alienated till hig 
youngest son Chandulal attains the age 
of 21 years, 

The above construction of cls. 6 and 7 of 
the Will of the deceased receives to my mind 
considerable support from the case of Lloyd 
v. Webb (1). In that case the testator be- 
queathed the whole of his property with 
exception of an annuity of £ 250 per annum 
to his wife and some other specific legacies, 
to his only son, subject to the restriction 
that he should not be allowed to enjoy it 
until the end of a particular year and ap- 
pointed: two trustees to carry out his wishes, 
It was there held by Mr. Justice Sale, rely- 
ing ona number of English rulings, that 
the son took an immediate vested interest 
in the estate of the testator. 

Nor tomy mind is there any indication 
anywhere in the Will under consideration 
showing that such was not the intention of 
the testator. 

The bequest being, in my opinion, an ab- 
solute bequest of the entire estate in favour 
of the plaintiff and defendants Nos. 2 and 
3and giving them an immediate vested 
interest therein, the next question that 
arises is whether the qualifications and 
restrictions contained in paras. 6 and7 ofthe 
Will are repugnant to the absolute bequest 
and should be disregarded. 

The rule under which the Courts will set 
aside or disregard conditions or consider 
them as repugnant to a previous bequest, 
is wellrecognised in England and is thus 
stated by Lindley, L.J., inthe case of Harbin 
v. Masterman (2): “Now, notwithstanding the 
general principle that a donee ora legatee 
can only take what is given him on the 


(1) 240. 44; 12 Ind. Deo. (x. 8.) 694. 
a) (189) 2Ch.181; 63 L. J. Ch 38a; 7 2.159: 79 
|, 357, 


848 


-terms on which it is given, yet by our law 
there is a remarkable exception to this 
general principle. Conditions which are 
repugnant to the estate to which they are 
annexed are absolutely void, and may con- 
sequently be disregarded.” ' 

Again in the case of Weatherall v. Thorn- 
burgh (3), James, L. J., refers to the same. 
rule in these words:— 


“The Court acted on the established prin- | 


ciple that where. there is an absolute gift 
to an adult male, any direction to restrain 
his enjoyment of it is absolutely idle, unless 
there is a defeasance.” 

In my opinion the testator intended to 
make a present bequest of the entire estate 
to his three sons and he intended that they 
should havethe ultimate enjoyment of the 
estate in the hands of the trustees. It was 
only the present enjoyment of the estate 
of which the testator desired to deprive 
the plaintiff and defendants Nos. 2 and 3 
and this attempted restriction is, in my 
opinion, invalid and must be disregarded. 
My opinion receives support from Mulla's 
“Principles of Hindu Law.” (4th Edition). 
In para. 318 of which the learned author 
states: “Where property is bequeathed 
absoliitely toa person, but the Will contains 
a direction that it shall not be alienated or 
partitioned, or that it shall be applied or 
enjoyed in a particular manner, such a 
direction is inoperativeand the legatee is 
entitled to receive the property as ifthe Will 
-hadcontained nosuch direction.” In para. 319 
the learned author proceeds to state: “Where 
a Will confers an absolute gift but directs 
that the properties so given shall not be 
made over to the legatee pntil he has attain- 
ed a certain age beyond the period of his 
majority, such a direction is inoperative 
and the legatee is entitled on attaining his 
majority to receive the properties as if the 
Will had contained no such direction, unless 
during the interval the income of the pro. 
perties is clearly disposed of in favour of 
some other person.” 


I am here concerned with the case of the 
plaintiff alone. Defendant No. 2 is as I have 
said above ex parte and defendant No. 3 
through his guardian ad litem défendant 
No. 4, has not claimed partition of his share 
in the estate left by the deceased. With 
regard to the plaintiff, therefore, who was a 
major at the time of the death of Keshavji 


(3) (1878) 8 Ch. D. 261; 47 L. J. Ch. 658; 39 L. T. 
9; 26 W. R. 593. ; : 
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Shamji, as I have held that the bequest was 
an absolute bequest which vested in the 
plaintiff and the defendants Nos.2and 3 
on the death of the testator, the restrictions 
against partition and alienation contained 
in paras. 6and7 of the Will, Ex. 6, are 
as faras the plaintiff is concerned illegal 
and inoperative. ` 


My answer to issue No. 1, therefore, is. 
that the restriction against partition and ' 
alienation contained in paras. 6 and7 of 
the Will of the deceased Keshavji Shamji 
are as far as the plaintiff is concerned illegal © 
and inoperative. 

As regards issue No. 2 it follows from 
what I have stated above and the author- 
ities quoted that a Will which contains illegal 
and inoperative clauses can be modified by 
satting aside or disregarding such restric- 
tions. I would, therefore, modify the Will by 
holding that asfar asthe plaintiff is con- 
cerned the restrictions contained in the 
Will of the deceased Keshavji Shamji, in 
paras. 6and 7 directing that the property 
of the deceased shall remain undivided 
and in the possession and control of the 
executors till Chandulal attains the age of 
21 years and directing that the said. pro- 
perties shall not be alienated by the execu- 
tors or by the plaintiff and defendants Nos. 2 
and 3 are void and unenforceable. 


It follows from the above that the plaint- 
iff is entitled to the remedy he seeks, viz., 
partition and separate possession of 5/15th 
shareofthe property of the deceased Keshavji 
Shamji described in the schedule attached 
to the plaint, the correctness of whichis not 
disputed. 

With regard to the question of costs, I 
think that in the circumstances of the case 
the plaintiff should bear his own costs and 
that the defendants Nos. 3 and 4 should 
similarly bear their own costs. Defend- 
ant No. 1 whohas no interest in the estate is, 
in my opinion, entitled to recover -his costs 
from the estate of the deceased. 

By consent of the parties the suit is now 
referred to Messrs. Ghulam Hussain Kas- 
sim, and Gidamal Fatehchand as Com- 
missioners with directions to partition and 
give separate possession to the: plaintiff 
of his 5/l5th share of the properties 
described in the schedule attached to the 
plaint after making due provision for the 
maintenance allowance of the defendant 
No. 4 provided by the Will and for the 
costs of the defendant No. 1. The Qom- 
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missioners agree to work without remunera- 
tion, Report in one month. : 

Z. K. Decree accordingly. 


LAHORE HIGH COURT. 
SeconD CIVIL APPEAL No. 1563 or 1922. 
May 5 1926. . 
Present:—Sir Shadi Lal, Kr., Chief Justice, 
and Mr. Justice Coldstream. 
SANDHI AND OTHSRS—PLAINTIFFS— 
APPELLANTS 
Versus 
: Musammat DANI AND OTHERS—DEFENDANTS 
— RESPONDENTS. 
Ancestral property—Pedigree table prepared at 


time of Settlement, mention of common ancestor in 
—Evidentiary value. 


The fact that a certain person is mentioned as com; 


mon ancestor in a pedigree-table recorded at the time. 


of Settlement is not enough by itself to prove conclu- 
sively that he occupied certain land. Such an entry 
isa piece of evidence and may be taken into con- 
sideration along with other evidence. 


Second appeal from the decree of the 
Additional District Judge, Hoshiarpur at 
Jullundur, dated the 18th Marth 1922, afirm- 
ing that of the Subordinate Judge, First 
ok Hoshiarpur, dated the 17th August 
1921. 

MaulviGhulam Mohi-ud-Din for Mr. Niaz 
Muhammad, for the Appellants. 

Dr, Sir Muhammad Iqbal, Kr., and Messrs. 
Fakir Chand and Muhammad Amin, for the 
Respondent, 

JUDGMENT.—On the 28th May, 1920 
one Badhawa, a Jat of the village of 
Adanwal in the District of Hoshiarpur gifted 
the land in dispute to his daughter’s son 
Wali Muhammad, and the present action has 
been brought by the donor's collaterals for 
the usual declaration that the gift shall not 
affect their reversionary rights. The plaint- 
iffs’ allegation that the property was ancestral 
was controverted by the donee; and the 
Courts below have concurred in holding that 
.the plaintiffs have failed to establish their 
allegation, The learned Counsel for the 
plaintiffs invites our attention to the pedigree 
table as recorded at the time ofthe Settle- 
ment, and contends that the mention of 
Hoshnak, the common ancestor of the parties, 
in the pedigree table indicates that ‘the 
land in dispute was occupied by him. This 
is no doubt a piece of evidence to be taken 
into consideration along with other evidence 
in determining the issue, but it cannot 
seriously be urged that this entry alone con- 
clusively proves that the property has 
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descended from MHoshnak. Indeed, the 
history of the foundation of the village shows 
that the Jats, to which tribe the parties 
belong, acquired the rights of ownership 
about the year 1450, and the learned District 


- Judge finds that Hoshnak died long before 


that year. 

The finding ofthe lower Appellate Court 
that the property has not been proved to be 
anscestral qua the plaintifis cannot be 
challenged in second appeal. 

This appeal is accordingly dismissed with 
costs. 


S. D. Appeal dismissed. 





ALLAHABAD HIGH COURT. 
Crvit Revisions Nos, 136 anp 137 or 1925. 
January 5, 1926, 
Present:—Mr. Justice Daniels. 


- Tun SECRETARY or STATE ror INDIA 


in COUNCIL AND ANOTRER—APPLICANTS 
VETSUS 
Tiru MAKUNDI LAL HOTI LAL— 
OPPOSITE Parry. 
Railways Act (IX of 1890), s. 54— Carriage of goods 
—Freight undercharged by mistake —Recovery of de- 
ficiency—Suit to recover back, dijference, maintainabit 


` lity of. 


Plaintiffs consigned certain goods for carriage by 
a Railway Company but the rate of freight was by 
mistake of the Station Master quoted at less than the 
actual rate and the Railway receipt was prepared 
accordingly. On arrival of the goods at destination 
the mistake was discovered and the difference be- 
tween the amount paid and the correct charge was 
recovered from the plaintiffs. The Railway receipt 
contained a condition which permitted the Railway 
to re-meagure,.re-weigh or re-classify the goods or 
re-calculate the ratesand other charges at destina~ 


tion : 

Held, that the condition authorised the Railway to 
recover the difference and that the plaintiffs were not 
entitled to claim the difference paid by them from 
the Railway. 


Civil revision against an order of the 
Judge of the Court of Small Causes at 
Aligarh dated the 30th of May, 1925. 

Mr. L. M. Banerji, for the Applicants. 

SUDGMENT.—These are two connect- 
ed revisions against decrees of a Small 
Cause Court. The facts are these:—The 
rate in force per maund from Manzurgarhi 
to Howrah in respect of cereals was Rs. 1-5-0 
amaung. From the station of Harduaganj 
which was farther from Howrah, a lesser 
rate of Rs. 0-10-6 was in force. This had 
been brought to the attention of the superior 
Railway Authorities and from Ist July 1922 


_ the rate from Manzurgarhi was reduced to 


the rate prevailing from Harduaganj. On 
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consigned ‘goods from Mauzurgarhi to 
Howrah. The Station Master by mistake 
quoted the lower rate of Re. 0-106 a 
maund and the Railway receipt was pre- 
pared accordingly. On arrival at destina- 
tion the mistake was’ discovered and the 
difference between the amount paid and the 
correct charge was’ recovered from the 
consignors. This was done under a condi- 
tion in the Railway receipt which permits 
the Railway to re-measure, re-welgh or re- 
-classify the goods or re-calculate thf rates 
and other charges at destination. ‘Ve case 
is a perfectly clear one and I am urable to 
understand how the. léarned Subordinate 
Judge came to the conclusion that the cor- 
rection of this mistake did not come within 
the condition. The cases which have been 
referred in which the Railway, after a rail- 
receipt had been granted on the basis of 
weight, attempted to charge for a complete 
wagon or wagons stand on an entirely differ- 
ent. footing. The decrees of the Court 
below are-clearly erroneous and I set them 
aside and dismiss both the plaintiffs’ suits 
with costs in all Courts including in this 
‘Court fees on the higher scale. 
a K. Decree set aside. 


— m 


BOMBAY HIGH COURT. 
Ssoonp Civiu APPEAL No. 140 or 1925. 
November 12, 1925, 
Present:—Sir Norman Macleod, Kr., 
Chief Justice, and Mr. Justice Coyajee. 
BHARMAKKA BISTAPPA—PLAINTIFF 
—APPELLANE 


: VETSUS 
MALLAPPA FAKIRAPPA SHIRI— 
DEFENDANT—RESPONDENT. | 
Co-operative Societies Act (II of 1912), 8. 43, rr. 28, 

29, 82, 38—Dispute between society and deceased mem- 
ber—Arbitration, reference to—Legal representatives, 

question relating to, decision of-—-Appeal~ Jurisdiction 

of Civil Courts. 4 f 
Where a dispute between a Co-operative Society 

and the legal representatives ofa deceased member, 

who was indebted to the society, is referred to arbitra- 
tors, the arbitrators are competent to decide who are 
the legal representatives of the deceased debtor; and 

if a wrong conclusion is arrived at with regard to a 

’ particular person, that person has a remedy, under 
the Co-operative Societies Act, of filing an eppeal. A 
Civil Cotrt has no jurisdiction to interfere in such a 
matter. , Alan a Be oo, 

_. Appeal fromthe decision of the District 
Judge at Dharwar, in Appeal No, 25 of 
1924,-confirming the decree passed by the 
Second Class Subordinate Judge at Haveri, 
in Civil Suit No, 393 of 1923, 


BHARMAKKA BISTAPPA v. MALLAPPA FARIRRPPA SHIRI. 
14th May, 1922 the plaintiffs in these suits. 


“not binding on her. 
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Mr. R. A. Jahagirdar, for the Appellant. 
Mr. H. B: Gumaste, for the Respondent. 
JUDGMENT. —The plaintiff, as the 


widow of the brotherof one Chanbasappa,” 


who was a member of a Co-operative Socie- 
ty, brought this suit for a declaration that 
the award passed by the arbitrators, under 
the Co-operative Societies Act, was void and 
Chanbasappa died in- 
debted to the Society described. in the 
plaint, and. the ré-payment had been 
guaranteed by his two sureties. On are- 
ference by the Registrar, the matter went 
befora the arbitrators under rules 28 and 
29 framed under s. 43 of Act IL of 1912. Pro- 


.ceedings were taken against the sons of the 
deceased debtor and the two sureties, and. 


also the present plaintiff, describing her as 
one of the legal representatives of the prin- 
ciple debtor. i 

_ Itis admitted that the plaintiff contended 


. before the arbitrators that she was not the 


legal representative of the deceased debtor. 


-In spite of that objection an award was 


passed against her, Any party, who is 
aggrieved by an award of an arbitrator, 
may appeal to the Registrar within one 
month from the date of the award as provid- 
ed by rule 82. Under r. 33, an award, 
if no appeal is filed against it within one 
month to the Registrar under r. 32," shall 
not, as between the parties to the dispute, 
beliable to be called in question in any 
Civil or Revenue Court and shall be in all 
respects final and.conclusive. be 

The lower Court held, under those rules, 
that the present.suit was not competent, 
and an appeal against its order dismissiny 
this suit was also dismissed. It has been 
urged before us that the proceedings against 
the plaintiff before the arbitrators were 
ulira'vires, Once'it is conceded that where 
a dispute lies between aCo.operative Society 
anda member who is dead, proceedings 


can be continued or entertained between the - 


Society and the legal representatives of the 
deceased debtor, the arbitrators would be 
competent to decide who were the legal 
representatives of the deceased debtors and 


would have jurisdiction to decide that ques- ` 


tion, even’ though they might come to a 
wrong conclusion. If a wrong conclusion 
is arrived at with. regard to a particular 
person, then that person has a remedy 
under the Act, of filing.an appeal. It ig 
expressly provided that all. proceedings 


between the Society and the members of . 


the Society arising from: disputes between, 


“ 
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them should be decided under the Act, and 


that the Civil Courts should have no juris-. 


diction to. interfere. . 
The proper course ‘for the plaintiff to 
adopt was to appeal to the Registrar. Then 
the matter would have been set right. We 
do not know whether the Registrar could 
now, after this lapse of time, redress the 
grievance which undoubtedly the plaintiff 
has. But‘all we can say is that an injustice 


apparently has been done to the plaintiff, 


and that, if possible, the Registrar or.the 
Local Government should do its best to put 
the matter right. 
The appeal will be dismissed with costs. 
Z. K. Appeal dismissed. 


DE 


ALLAHABAD HIGH COURT. 
CivIL Revisron No. oF 1926. 
` May 4, 1926. 
Present:—Mr. Justice Daniels. 
G. I. P. RAILWAY tHrovuce AGENT 
i —APPLICANT . 
z versus 
Firm MAHADEV RAM-BADRI DAS 
— OPPOSITE Parry. ` 
Civil Procedure Code (Act V of 1908), s. 80, 0. 
KALII, r. 10—Suit against Railway Conpany—Com~ 
pany taken over by Government—Secretary of State im- 
pleaded as party—Notice, whether necessary. 
Where during the pendency of a suit against a 
Railway Company the Company was taken over by 


Goveriment and the Secretary of State for India - 


was substituted as defendant in place of the Railway 
Company : ; 
‘Heid, (1) that there was no institution of a suit 
against the Secretary of State within the meaning of 
s. 80 ofthe O. P. O. and that the matter was one of 
a devolution of aright during the pendency of the 
suit and was governed byr. 10 of O. XXII of the 
O.P.C.; ° , ot 
(2) that, therefore, no notice to the Secretary of 
State under s. 80 of the O. P. O. was necessary. 
:Oivil revision against an order of the 
Judge . of 
Deoria,: dated the 21st December, 1925. 
Dr, &. N. Sen, for the Applicant. 


JUDG MENT.—The substantial ground ` 
taken in these two revisions is that the, 


Court below has failed to apply the pro- 
visions of s, 80 of the ©. P. ©. The point 
appears to me perfectly clear.’ The admit- 
ted facts are that the suit was instituted 
against the G. I. P. Railway while it was a 
private Company. 
the suit the line was taken over by Gov- 
ernment and the Secretary of State for 
India in Council was substituted as defend- 


. HANMANTRAO RaMRAO V, WASUDEO KHANDERAO, 


the Court of Small Causes, 


During the pendency of. 
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ant. The applicant urges that notice should 
have been given tothe Secretary of State 
under s, 60. That section requires two 
months’ notice to be given before a suit is 
instituted against the Secretary of State. 
Here there was no question of instituting 
the suit. The suit was already instituted. 
The matter is one of devolution of aright 
during the pendency ofa suit and is gov- 
erned by O. XXII, r. 10 of the Code. That 
rule lays down that in the case of an as- 
sigoment of devolution of any interest 
during the pendency of a suit, the suit 


4 


_ may, by leave ‘of the Court, be continued 


by or against the person to or upon whom 
such interest has come or devolved. This 
is what happened in this case, The suit 


“was continued against the Secretary of State 


to or upon whom the interest of the Company 
had come or devolved. No authority has 


_ been shown me in which s. 80 has been 


applied to a case such as this, The rul- 
ing in Bachehu Singh v. Secretary of State 
for India (1) has no application, I accord- 
ingly reject the application, ' 
Z. K. ; ' Applicati 1 
Ce pp ton rejected, 


es, 


NAGPUR JUDICIAL COMMIS. 
SIONER’S COURT. 
Civit Reviston No. 149-B or 1994, 
June 18, 1926, 
Present:—Mr, Mitchell, Officiating A. J. C. 
HANMANTRAO RAMRAO--Puaintipy 
; —APPLICANT 
VETSUS . 
WASUDEO KHANDERAO—Derenpant 
o a NON-APPLICANT, 
‘o-operative Societies Act (II o 2 
48 (2) Power to sell goods a et $ Ang ik 
Bye-laws, effect of. 

There being no express provision either in tho 
Co-operative Societies Act or in the rules made there- 
under prohibiting a Co-operative Society from selling 
goods on credit to non-members, the mere fact that 
one ofits bye-laws, (which is nothing more than a 
domestic arrangement-among its members), prohibits 
the Society from doing so, can neither take away its 
power to enter into such transactions nor affect the 
rights of third persons having dealings with it, 


: Application for revision of the decre 

me gen yaa coe . Judge, yee 
ated the 4t uly 1924 in Small C 

Suit No. 1872 of 1923, ee 
Mr. R. R. Jayavant, R. B., for the Appli- 

cant, a A : 


Mr, M. B. Niyogi, for the Non-applicant, 
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CRDER,— The plaintiff applicant is the 
Liquidator of a Co-operative Store which 
was registered under the Co-operative 
Societies Act II of 1912. Some time before 
the liquidation the Secretary had delivered 
goods to the defendant on credit and this 
suit was brought to enforce payment of 
the balance due to the Society. The learned 
Judge of the Small Cause Court has held 
that the Society was not entitled by its 
_ bye-laws to sell goods on credit to non- 
“members, and that the contract was void 
as it would defeat the provisions ofs. 29 
of Act If of 1912 and bye-law 3 of the bye- 
laws of the Society. I may mention here 
that this bye-law contains provisions to the 
effect that the Society shall not sall goods 
on credit to a non-member. The learned 
Judge, has, therefore, dismissed the suit. 

In my opinion this decision was erroneous. 
Section 18 of Act IJ of 1912 declares that 
a registered Society shall be a body cor- 
porate, with perpetual succession and a 


common seal, and with power to hold pro- ` 


perty, to enter into contracts, to institute 
and defend suits and other legal proceed- 
ings and to do all things necessary for the 
purposes of its constitution. Prima facie 
therefore, the Society had power to make 
contracts of sale of goods to any person 
whatsoever, It is necessary to enquire 
further into the Act and into the constitu- 
tion of the Society to find out if there is 
. anything which would detract from this 
legal power. Section 29 referred to by the 
lower Court relates to loans and its provi- 
sions clearly indicate that it is intended 
to impose restrictions on the ‘financial 
operations of the Society. Ido not think 
that even by implication this section can 
be said to refer to the sale of goods on 
credit by a Co-operative Store to a non- 
member. Section 31 lays down that the 
transactions of a Registered Society with 
persons other than members shall be sub- 
ject to such prohibitions and restrictions, 
as the Local Government may, by rules, 
preseribe. These rules are contained in 
Notification No. 356 of the 26th September 
1916. I can find nothing in these rules 
which would impose a restriction on the 
Co-operative Store preventing ite from sell- 
ing goods on credit to outsiders. I must 
- also refer to s. 43 (2) (c) of Act II of 1912 
which gives the Local Government power 
to prescribe the matters in respect of 
which the Society may or shall make bye- 
laws. This power has been éxercised in 
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r, ll of the rules above cited. But even 
here there is nothing to prevent a Co-opera- 
tive Store from selling goods on credit to 
outsiders. í 

The by-law of the Society which prohibits 
this transaction can, therefore, be taken 
only as a domestic concern of the Society 
itself. , 5o far as I can see this restriction 
by the Society ofits powers conferred by 
Statute cannot affect this power when the 
interests of third parties become involved. 
The provisions of bye-law 3 would make the 
officials of the Society amenable to the 
Society's discipline if they infringe them 
and will even make the officials respon- 
sible for any financial loss which the 


‘Society may incur by reason of such in- 


fringement; but these provisions do not 
entitle a third party to raise the plea that - 
a contract for the sale of goods on credit to 
an outsider is null and void. 

The learned Counsel for thenon-applicant 
has laid stress on s. 23 of the Indian Con- 
tract Act to which the lower Court also _. 
has referred’ in a parenthesis. As regards 
the present case it would be necessary to 
prove that the object of this sale of goods 
is forbidden by law or that if permitted ` 
it would defeat the provisions of any law. 
As Ihave shown above these transactions 


„are not forbidden by Act IL of 1912 or by 


the rules framed thereunder. I have also 
shown thata by-lawforbidding them cannot 
have the force of law, but can be regard- 
ed only as a domestic matter. 

The learned Counsel for the non-appli- 
cant has urged that a finding that this 
transaction was a lawful one would cut at 
the root of the whole system of Co-opera- 
tive Stores, as it will allow the officials of 
the Store to conduct its transactions as if 
it were an ordinary commercial concern. I 
think his fears are ill-founded. Any 
official who transgresses the bye-laws of his 
Society would render himself liable for 
any loss caused thereby; and the dis- 
pleasure and possible disciplinary measures 


‘of his fellow members should be a sufficient 


preventive, 

I set aside the decree of the lower Court 
and remand this suit for further trial on 
the merits. The applicant will receive his 
costs in this Court. The costs in the suit 
will follow the event. I fix Rs. 15 as the 
Pleader’s fee in this Court. h 

S. D, Decree set aside; 

; Case remanded, 


bs 


[961. 0. 1926) 


NAGPUR JUDICIAL COMMIS- 
‘SIONER’S COURT. 
Seconp Civic APPEAL No. 507 oF 1924. 
March 16, 1926. 

Present:—- Mr. Kinkhede, A. J. C. 
BEHARI AND OTHERS—DEFENDANTS— 
APPELLANTS 

versus 
BATTULAL GENDALAL—PLatatirr— 
RESPONDENT. 

C. P. Tenancy Act (IX of 1898), s. 46--Transfer of 
Property Act (IV of 1882), s. 54—Occupancy holding 
—Sale, oral, legality’ of-—-Transferec, dispossession of, 
by transferor—Suit for possession~-Jurisdiction of 
Civil Gourts—Interpretation of Statutes. 

A transferee of an occupancy holding, who is 
illegally dispossessed of the holding by the transfer- 
ring tenant, is entitled to maintain a suit in the Civil 
Court to recover possession of the holding. 

The effect of s. 46 of the C. P. Tenancy Act of 1898 
is to effectively prohibit such transfers of an 
occupancy holding as can only be made by rogis- 
tered instruments. It leaves untouched such transfers 
as can be made otherwise than by a registered 
instrument, for instance,a sale for less than Rs. 100 
which can be effected by dalivery of possession 
under s. 54 of the Transfer of Property Act. 

It is the actual wording of the law and not the 
intention of the law which must be looked to in inter- 
preting a Statute. : . 

Appeal against a decree of the Dis- 
trict Judge, Hoshangabad, dated the 30th 
T ag 1924, in Civil Appeal No. 25 of 
1924. l : 

Mr. S. B. Gokhale, for the Appellants. 

Mr. J. Sen, for the Respondent. 

JUDGMENT,—This second appeal is 
by the defendants who originally owned 
the land sued for by the plaintiff on the 
ground that they having transferred it to 
him had no right to unlawfully dispossess 
him therefrom. The plaintiff relies on an 
oral sale for Rs. 99 followed by delivery of 
possession in 1918 although he mentions 
an unregistered mortgage-deed dated the 
15th September, 1918 as having also been 
executed. Theclaim has been decreed in 
the two Courts on the ground that there 
was a valid transfer and that plaintiff was 
in possession ever since until illegally 
dispossessed in 1922, 

It is urged by the defendants-appellants 


that the policy of the Tenancy Law of 1898 | 


was to prohibit transfers of occupancy 
lands outright and that to decree the 
present claim based on transfer which 
‘defeats the prohibition, would be to defeat 
that law. It is also urged that a civil suit 
based ona sale-deed was discountenanced 
by the Tenancy Law and, therefore, the suit 
was liable to be dismissed. 

1 profess my inability to understand the 
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second contention of the appellants. So far 
as ĮI am aware neither the Tenancy Act nor 
the decisions’ of Hallifax, A. J. C., in Tijau 
v, Gopi (1) and No, 398 of 1923 relied on by 
the appellants, go to the length of laying 
down that theremedy of a transferee who is 
illegally dispossessed by the transferring 
tenant or his heirs lies in an application to 
a Revenue Officer. A suit inthe Civil Court 
must, therefore, be the only remedy open 
to him for redress against civil trespass 

As regirds the first contention, suffice 
it tosiy that s. 46 of the C. P. Tenancy 
Act prohibited registration of deeds of 
transfer, or in other words, such transfers 
as could not be made except by regis- 
tered instrument hive been elfectively 
prohibited. It is the aciual wording of 
the law and not the iuteation of the law 
which must be looked to in interpreting a 
Statute. The Statuto as framed failed to 
provide adequately and has left a loophole 
for transicrs which can be made otherwise 
than by a registered instrument, such ag 
an oral sale for Jess than Rs. 109 which can 
be effected by delivery of possession, under 
s 54ofthe Transfer of Property Act, and 
it is for the Lagislature and not the Courts 
to remedy the defect in the language. 

There is a clear finding that such an 
oral sale was made. It was perfectly valid. 
The contemporaneous deed was a sur- 
plusage and could be and has been 
rightly ignored in the Courts below. 

There is no other point worth mention- 
ing and in viow of the other findings 
of fact the appeal stands dismissed with 
costs. 

Z. K. Appeal dismissed. 

(1) 87 Ind. Oas. 826; A, 1. R. 1925 Nag. 442, 


OUDH CHIEF COURT. 

Firsr Civil Arrear No. 10 or 1925, 
February 24, 1926 
Present:—Sir Louis Stuart, Krt., Chief 
Justice and Mr. Justice Raza. 
OUD COMMERCIAL BANK, Lita, 
FYZABAD, Beaxca ar LUCKNOW 
A PLAINTITE— APPELLANT 
versus 
Rai Sahib BISHAMBHAR NATH AND 
ANOTILHR—~DEFEN DANTS—BSPONDENTS. 

Limitation Act (IN of 1998), ss. 19,20, 21—Joint 
contractors—Interest, payment of, by one of them, 
effect of -—Hxtension of limitation, 
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An acknowledgment of liability or a payment by 
one of several joint contractors cannot operate to 
extend limitation against the others unless the ac- 


knowledgment or payment was authorised by the 
latter. [p. 355, col. 1] 


Appeal against the judgment and decree 
of the Subordinate Judge, Mohanlal Gunj at 
Lucknow, dated the 29th September, 1924. 


Messrs. M. Wasim and K. P. Misra, for 
the Appellant. 

Messrs. Niamatullah and J. K. Tandon, 
for Respondent No. 2. 


JUDGMENT,—On the 30th of July, 
1919, Bishambhar Nath Tandon and Gopal 
Das executed jointly and severally a pro- 
missory note for Rs. 10,000 in favour of the 
Oudh Commercial Bank, Limited. The pro- 
missory note runs as follows :--- 

“On demand, we the undersigned, jointly 
and severally do promise to pay to the Oudh 
Commercial Bank, Limited, or order, at the 
Bank Office in Lucknow or at its Head 
Office in Fyzabad, the sum of Rs. 1,000 only 
with interest at Rs. 10 per cent. per annum, 
to be compounded half-yearly (on the 30th 
June and 31st December) from this date 
the date of final payment, for value receiv- 


(Sd) Bishambhar Nath Tandon. 
(Sd.) Gopal Das. 
(on one-anna stamp)”, 


The Bank sued both executants on the 
basis of this note on the 3lst May, 1923, a 
date which was more than three years after 
the date of execution. The Bank alleged 
‘that under the provisions of ss. 20 and 21 of 
the Indian Limitation Act, the suit was 
within time owing to two payments, one of 
Rs. 919-7-1 made on the 16th August, 1920 
and the other, of Rs. 985-12-6 made on the 
16th October, 1921. These payments were 
said to have been in satisfaction of the 
interest due on the promissory note. The 
plaintiff Bank proved that it had received 
such payments. The first payment was ad- 
mittedly made by Bishambhar Nath Tandon 
alone and on his own behalf. The plaint- 
iff Bank alleged that the second payment 


was made by both Bishambhar Nath- 


Tandon and Gopal Das. The learned Sub- 
ordinate Judge found that the second pay- 
ment also was made by Bishambhar Nath 
Tandon alone, that it was paid on” account 
of interest on the promissory note on his 
behalf, that it was not paid through Gopal 
Das or on behalf of Gopal Das. He accord- 
jngly found the claim time-barred as 
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against Gopal Das and decreed it as against 
Bishambhar Nath. The plaintiff Bank has 
appealed against the dismissal of the suit 
against Gopal Das. Gopal Das has filed 
a cross-objection in reference to the fact 
that the learned Subordinate Judge directed 
him to pay his own costs. 


Gopal Das and Bishambhar Nath Tandon 
are not related and they are not connected 
together in business. Gopal. Das and his . 
brother Bansi Dhar form together the firm- 
of Gopal Das Bansi-Dhar - who carry on 
business as cloth merchants in the city of 
Lucknow. Bishambhar Nath Tandon was the 
head of a firm called B. N. Tandon and 
Co., Bankers, Merchants and .Commission 
Agents in Lucknow. Bishambhar Nath 
Tandon was the Managing proprietor of this 
firm and was in addition a Treasurer of the 
Imperial Bank of India at Lucknow. Bish- 
ambhar Nath Tandon and Gopal Das had 
joined in executing jointly this promissory 
note for reasons which are not disclosed 
upon the record. They were in no sense 
partners. 


The plaintiff Bank had opened an account 
in respect of this promissory note, a copy of 
which is filed as plaintiff's Ex. 2. It will 
‘be seen that this was called the promissory 
note account of Rai Bishambhar Nath 
Tandon Sahib and Lala Gopal Das. Tha 
payment of the 6th October, 1821 was made 
in the following way. There is proved in the 
record as plaintiff's Ex. 15 page 10 a letter 
sent by Bishambhar Nath tothe Bank. It 
is as follows :— 


“Lucknow, 
October 5, 1921. 
The Agent, . 
Ouadh Commercial Bank, Limited, 
Lucknow. 
Dear Sir, 


Enclosed pleass finda cheque No. 17520 
of date, favouring your goodselveson the 
National Bank of Upper India, Limited, 
for Rs. 985.12-6 in payment of interest up 
to the 30th June, 1921, receipt of which 
please acknowledge by bearer, and oblige. 

. Yours faithfully, 
Pro. Bishambhar Nath Tandon 
Rai Sahib. 
Banker and Government 
Enclosure-one. Treasurer. 
`S. K. Roy.” 

Enclosed upon the backof this letter in the 

handwriting of Kishan Dayal who was then 


[961. O. 1926] - 


Agent of the Branch are the following 
words :-— 
“E-454 : 
Or. L/A B. N. Tandon 
6th October 1921. 

By amount received by cheque for interest 
up to 30th June, 1921. Rs. 985-12-6” 

This is dated 6th October, 1921. 

Underneath are the words “Th. Gopal 
Das.” The cheque enclosed is defendants’ 
Ex. A-1. Itwas drawn by Shiva Krishna 
Roy on behalf of Bishambhar Nath Tandon 
and paid through the Allahabad Bank. 
The entry F-454 of the endorsement refers 
to the joint loan account already quoted but 
it is noticeable that the words L/A. B. N. 
Tandon refer to the loan account of Bish- 
ambhar Nath Tandon alone, not a word 
being said in the heading as to the loan 
account cf Gopal Das. The whole of the 
plaintiff's case in respect of the appeal 
against Gopal Das turns firstly on the plea 
that the letter containing the cheque was 
brought by Gopal Das to the Bank and 
given by him to the Agent Kishan Dayal 
and that from this fact alone it should be 
found that Gopal Das had authorised’ Bish- 
ambhar Nath Tandon to make the payment 
on their behalf jointly and further that 
even if the letter was not carried to Kishan 
Dayal by Gopal Das, there was other evi- 
dence upon the record which would justify 
the conclusion that such payment was made 
jointly. 


We may here state shortly what we con- 


sider to bethe law governing this parti- 
cular matter.. Under the provisions of s. 20 
of the Limitation Act where interest on a 
debt is, before the expiration’ of the pre- 
scribed period, paid as such by the person 
liable to pay the debt or by his agent duly 
authorised in this behalf, a fresh period of 
limitation shall be computed from the time 
when the payment is made. It is laid 
down clearly in s. 21 of the same Act that 
nothing in the two sections renders one of 
several joint contractors chargeable by 
reason only of a written acknowledgment 
signed by any other of them. This is a éase of 
joint contractors. Bishambhar Nath Tandon 
and Gopal Das were not partners. They were 
co-contractors who would be jointly liable 
and also severally liable and an acknow- 
ledgment or a payment by Bishambhar 
Nath did not deprive Gopal Das of the 
benefit of limitation unless Bishambhar 
Nath was authorised. to make the payment 
as an agent on behalf of Gopal Das or 
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otherwise. In order for the plaintiff Bank 
to sueceed in this appeal it must prove an 
agency or an authority, which is almost 
indistinguishable from an agency, given by 
Gopal Dis to Bishambhar Nath in this 
respect. ‘Such a fact could be implied from 
evidence. Whatisthe evidence? Bsyond 
the circumstance that itis alleged by the 
Bank that Gopal Das earried the letter, 
there is noevidence from which itcould be 
possibly suggested that Gopal Das autho- 
rized Bishambhar Nath Tandon to act for 
him in this connection. Kishan Dayal, who 
atthe time was agent of the branch at 
Lucknow upon a small salary of Rs. 50 a 
month, deposed that, as far as he remember- 
ed, Gopal Das had brought the letter 
and the cheque to him and for this reason 
he stated that he endorsed on the back of 
Ex. 15 the words “Th. Gopal Das” and 
entered in the joint account on the 6th 
October that the cheque had been received 
through Gopal Das, and in. the second 
place to have suggested that the amount 
should be credited to them jointly. Hedid 
not do either of these things, There would 
not appear to be any occasion for Gopal Das 
to have brought the letter and the cheque 
which clearly did not reach the Bank till 
the day after the letter was written, as will 
be seen from the date of the endorsement. 
Kishan Dayal had said in his examination- 
in-chief that the cheque was delivered by 
Gopal Das himself and that if somehody 
else has delivered it, his name must have 
been mentioned. When pressed in cross- 
examination as to how he recollected this 
fact he did not emerge well from the test. 
His evidence, in our opinion, reads badly 
and weconsider that the learned Subordi- 
nate Judge was right in attaching no 
value toit. As weagree with the learned 
Subordinate Judge on the question of fact 
to the effect that Kishan Dayal’s evidence 
in respect of the receipt of the cheque 
through Gopal Dasis unreliable, there re- 
mains no evidence upon which a plea can 
be based to the effect thatthe payment by 
Bishambhar Nath bound Gopal Das upon a 
point of limitation. 

The learned Counsel for the appellant 
presented to us this morning an application 
to produce additional evidence, the addi- 
tional evidence in question being a writing 
under which the firm of Gopal Das Bangi 
Dhar had arrived at a compromise with the 
National Bank of Upper India. It appears 
that the National Bank of Upper India 
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had brought a suit against this firmand in 
the course of this suit a compromise was 
arrived at by which the firm agreed to 
pay tothe Bank Rs, 20,000 odd. It was 
agreed that a share in a village in the 
Etawah District belonging to the two bro- 
thers who composed the firm should be 
sold and that from the sale proceeds, the 
amount due to the National Bank of Upper 
India should be satisfied. It was further 
agreed that if there was any residue left 
that residue should be paid to the Oudh 
Commercial Bank in respect of debts due 
“ from the two brothers. This compromise 
was arrived at on the 23rd May, 1422. The 
learned Counsel asserts that there would 
be no difficulty in proving that this com- 
promise was arrived at, if he were allowed 
to file a true copy thereof. We have no 
reason to question this assertion but we 
cannot permit the production of additional 
evidence at this stage for the following 
reasons. Whatever may have been the 
knowledge of the plaintiff Bank in respect 
of the existence of this compromise up to 
the 18th May,1924, when Kishan Dayal gave 
his evidence, they had every reason to know 
of its existence upon that date, for Kishan 
Dayal had stated that Gopal Das had told 
him about the appointment ofa Receiver to 
sell the village and referred to the suit on 
the hundi which was decreed against the 
' firm of Gopal Das-BansiDhar. The plaint- 

iff Bank had every opportunity on the 18th 
. May, 1924, of knowing the existence of this 
compromise. The suit was not decided in 
the trial Court till the 29th September, 
1924, By exercise of due diligence this 
evidence could have been obtained iong 
before and we should not feel justified in 
any circumstances in admitting it now. 

Apart from that, the object of producing 
this evidence would be to avoid limitation 
by recourse to the provisions of s. 19 of the 
Limitation Act. To permit this to be done 
now would be to allow a plea to be taken 
against Gopal Das of which :he had no 
knowledge or information whatever in the 
lower Court. 

Finally, and this is the most important 
from a practical point of view, if we had 
admitted the evidence it would not, in our 
opinion, help the plaintiff-appellant, for at 
the most the acknowledgment in the 
document in question would be an ac- 
knowledgment of an existence of a jcintdebt 
due fromthe brothers composing the firm 
of Gopal Das-Bensi Dhar in favour of the 
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Oudh Commercial Bank and was not an 
acknowledgment of this debt which was 
a debt due from Gopal Das alone and not 
dus from his firm. 

We, therefore, dismiss this appeal with 
costs, 

In regard to the cross objection filed by 
Gopal Das we do not consider that the learn- 
ed Subordinate Judge exercised his discre- 
tion improperly or unwisely in refusing to 
allow Gopal Das his costs as against the 
Oudh Commercial Bank. The suit had fail- 
ed only on the point of limitation and al- 
though it had failed, there was something 
to be saidfor the view thatthere was no 
reason why the Bank should be asked to 
pay the costs of Gopal Das. Ifthe matter 
had come before us as res integra we might 
have taken a different view. On the other 
hand we might not have taken a different 
view. But this is not an occasion on which 
we should feel disposed to interfere with 
the discretion of the learned Subordinate 
Judge who tried the case carefully and 
well. We, therefore, dismiss the cross- 
objection also with costs. 


Z. K. Appeal dismissed, 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. : 
Szconp Civin Appran No. 502 or 1995. 
March 6, 1926, 
Present:—Mr, Findlay, Officiating J. O, 
GAMU AND orHers—Praintirss— 
APPELLANTS 
versus 
NATHU AND orusrs—Devenpanrs 
— RESPONDENTE. 

Transfer of Property . Act (IV of 1882), s. 58—- 
Fraudulent transfer— Consideration and good faith— 
Burden of proof—Appeal, second— High Court, power 
of, to interfere, i f 

It is not essential for every transfer of immoveable 
property to be held to be fraudulent under s. 53 of 
the Transfer of Property Act, that tha creditor who 
is to be defeated thereby should already have filed a 
suit or obtained a decree. upon his debt. The High 
Court is at liberty to interfere even in second appeal 
if the undoubted inference to be drawn from the 
proved facts of a case is that the transaction in ques- 
tion was a fraudulent one, 

A transferee for value, who takes the transfer with 
the intention of helping the transferor to convert his 
immoveable properly into cash which can be easily 
concealed and thus to defeat or delay his creditors 
cannot be considered a transferee in good faith within 
the meaning of s. 53 of the Transfer of Property Act 
and ina such case it lies on the transferee to prove 
good faith and valuable consideration, 
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Appeal against a decree of the District 
Judge, Bhandara, dated the 6th August 1925, 
in C. A No.7 of 1925. i 
i Mr. D. T. Mangalmurti, for the Appel- 

ants. 

JUDGMENT.—Grounds Nos. 1 to 4 
were not pressed by the Counsel for the 
appellants on this appeal coming on for 
hearing. They obviously could not be, as 
they were not even raised in the lower 
Appellate Court as far as can be judged 
from the petition of appeal, and they, more- 
over, involve questions of fact which it is 
far too late to urge now. < 

The remaining ground, which is to the 
effect that the sale-deed of 28th January 
1922 was afraudulent transaction, was, how- 
ever, pressed. It is true that it is not 
necessarily essential for every transfer of 
immoveable property to be held to be 
fraudulent under s. 53, Transfer of Property 
Act, that the creditor, who is to be defeated 
thereby, should already have filed a suit 
or obtained a decree upon his debt, which 
was the position in the present case, and 
it is equally clear that this Court would be 
at liberty to interfere even on second appeal 
if the undoubted inference to be drawn 
from the proved facts were to be one that 
the transaction in question was a fraudu- 
lent one, 

My attention has bsen drawn to the de- 
cision in Palamalai Mudaliyar v. South 
Indian Export Company (1) in which Wallis 
and Miller, JJ., held that a transferee for 
value, who takes the transfer with the in- 
tention of helping the transferor to convert 
his immoveable property into cash which 
can be easily concealed and thus to defeat 
or delay his creditors, cannot be considered 
a transferee in good faith within the mean- 
ofs.530f the Transfer of Property Act, 
and that in such a case it lies on the trans- 
feree to prove good faith and valuable con- 
sideration, 

The actual facts of the decision in question 
were, however, more extreme than those 
in the present case, and, even allowing for 
the fact that the defendants were indebted 
tothe appellants and that thetransferor and 
the transferee were relatives, I am unable 
to see any sufficient reason for disturbing 
the concurrent finding of fact which has 
been arrived at in this connection by both 
the lower Courts. These Courts have held 
that the consideration was adequate and 

(1) 5 Ind, Oas. 33; 33 M. 334; 7 M'L. T. 167; 20M. 
L. J. 211; (1910) M. W. N. 239 
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that the transaction was not a nominal one, 
and was, moreover, a likely and reason- 
able one to have occurred. However the 
onus might have been placed in the present 
case, it seems to me one in which this 
Court would not be justified in interfering 
with the finding of the lower Appellate 
Court that the sale in question was not a 
fraudulent one. 

Isee no reason to interfere and dismiss 
the appeal without notice to the respond- 
ents. 

Z. Ke ¿i ppeal dismissed, 


ee 


OUDH CHIEF COURT. 
Szconp OCivin APPEAL No, 435 or 1924, 
February 26, 1926, 
Present:—Mr. Justice Hasan. 
RAM JAS AND OTABRS—PLAINTIFFS — 
APPELLANTS 
VETSUS 
SHEO NARAIN AND OTARRS-—DERENDANTS 
f — RESPONDENTS. 

Hindu Law—-Joint family—Partition—A greement 
appointing arbitrators to effect partition—Intention. 

An agreement was drawn up between a Hindu 
father and his sons appointing certain persons as 
arbitrators for the purpose of dividing the immove- 
able property belonging to the family. The arbitra- 
tion proved infructuous and nothing followed the 
agreement. It was found that there was no intention 
to separate unless there was an actual partition by 
the arbitrators: 

Held, that in the absence of an actual partition, the 
mere agreement between the parties to appoint arbi- 
trators to divide the property did not prove any in- 
tention on their part to separate. 


Appeal against a decree of the First Class 
Subordinate Judge, Bahraich, dated the 
19th July, 1924, affirming that of the Munsif 
Bahraich, dated the Ist May, 1924. , 

Mr, Jai Krishna Tandon, for the Appel- 
lants. 

Mr. Ghulam Hasan, for the Respondents. 

JUDGMENT.—This is the plaintiffs’ 
appeal in asuit for possession of a share 
in land No. 68 (old) situate in village 
Ramapur Kandhauli, Pargana Fakharpur 
in the District of Bahraich. The nature of 
the possession claimed was exclusive in res- 
pect of 3 bighas 10 biswas out of the total 
area of land No. 68, There was also a 
claim for mesne profits. The Courts below 
have dismissed the suit. 

The first plaintiff, Ram Jas, and the 
other plaintifisare brothers. They are the 
sons of one Jagan Nath. Jagan Nath had 
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a brother, Ram Hit. The defendants are 
the sonsof Ram Hit. The father of Jagan- 
nath and Ram Hit was Kashi Ram. Ram 
Jas and his -brothers claimed exclusive 
title to the share in suit on the ground 
originally of a purchase by Ram Jas at 
an auction sale of half of the land in 
the year 1912 in execution of a decree 
against Kashi Ram and Jagannath. The 
plaintiffs’ case is that the family had 
broken up long before the purchase of 1912 
and that consequently the defendants had 
no interestin the property in suit. The 
defence was that the family was still joint 
and the plaintiffs remedylay ina suit for 
partition. 

The Court below, in agreement with the 
Court of first instance, has held that there 
has been no separation among the sons 
of Kashi Ram and. thatthe family con- 
tinues to be joint. On that finding the 
plaintiffs’ suit for possession has been 
dismissed. 

In second appeal it is argued that the 
lower Appellate Court took a wrong view 
as tothe legal effect of an event to be 
stated presently which happened in the 
year 1909 and that the effect was a dis- 
ruption of the joint family. 

It appears that in the year 1909 an agree- 
ment was drawn up amongst Kashi Ram 
and his sons, Jagannath and Ram Hit, 
appointing certain persons as arbitrators for 
the purpose of division of the immoveable 
property of Kashi Ram. It isagreed that 
the arbitration proved infructuous and 
nothing followed the agreement. As re- 
gards the legal effect of that matter, the 
lower Appellate Court finds, in effect, on 
the basis of evidence and the circumstances 
of the case, that there was no intention to 
separate unless there has been an actual 
_ partition by the arbitrators and as there 
had been none, the mere agreement did 
not prove any intention to separate. This 
is a finding of fact which is conclusive in 
second appeal. The appeal, therefore, fails 
and is dismissed with costs. 

Z. K. Appeal dismissed. 
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BOMBAY HIGH COURT. 
Srconp Orvit APPEAL No. 209 oF 1925. 
November 17,1925. 
Present:—Sir Norman Macleod, Kr., 
Chief Justice, and Mr. Justice Coyajee. 
VITHABAI JANU KHARAT— 
DErenDANT—APPELLANT 
“versus 
PANDU JANU KHARAT—Puarntirr ' 


— RESPONDENT. 

Hindu Law—Succession—Tllegitimate son, share of, 
as against widow—Issue of adultery, whether entitled 
to succeed. 

Under the Hindu Law the consent on the part of a 
husband to his wife living with another person is not 
sufficient to remove the bar of adultery and the issue 
of such a connection cannot be regarded asa dasi- 
putra under the Hindu Law. 

Per Macleod, C. J., Obiter dictum.—An illegitimate 
son of a Sudra inherits one half of the share to 
which he would have been entitled had he been 
legitimate. Consequently seeking partition against a 
legally married widow, he takes the inheritance in 


“equal shares with: her. 


Second appeal from a decision of the 
District Judge, Sholapur, in Appeal No. 160 
of 1923, confirming that of the Subordinate 


_ Judge at Pandharpur, in Civil Suit No. 815 


of 1922. 


Mr. P. V. Kane, for the Appellant. 
Mr, P. B. Shingne, for the Respondent. 


JUDGMENT. . 

Macleod, C. J.—The plaintiff sued for 
a declaration that the property in suit be- 
longed to bim and the defendant jointly, 
and to have possession of a half of it by 
partition. The plaintiff was the son of one 
Janu by a concubine Ganga. Ganga ad- 
mittedly lived with Janu as his mistress 
ever since she was fifteen years of age until 
his death, and had three children by him. 
But, unfortunately for the plaintiff Ganga 
had a husband Mahadu. The defendant 
complained that the connection between 
Janu and Ganga wasadulterous and unless 
it can be proved that Mahadu had divorced 
Ganga, the plaintiff cannot succeed. The 
trial Judge was of opinion that the consent 
on the part of a husband to his wife living 
with another man would be sufficient 
to remove the bar of adultery. He says:— 

“Mahadu did not dispute the connection 
between Ganga and Janu, though they all 
lived in the same village, and Ganga was 
living with Janu for about twenty years 
since about five years before plaintiff's 
birth, Such an intercourse imports con- 
sent on the part of Mahadu. Defendant 
relies on Narayan Bharthi v. Laying Bh 
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thi (1) and Rabi v. Govinda (2) to show that 
ason by adulterous or unlawful intercourse 
cannot inherit, and on Reg. v. Karsan Goja 
(3) to show adulterous connection. In the 
last-mentioned case, there was no consent 
on the part of the first husband. It will, 
thus, be seen that the plaintiff is entitled 
to be held as a dasiputra of Janu Kharat.” 

In appeal, the Judge, dealing with the 
evidence of Tanubai, sister of Janu, said:— 

“T accept this story, and conclude that 
Mahadu gaye his active consent to Ganga 
staying with Janu permanently. Quite 
possibly there was an informal divorce as 
well, but about this there is no direct proof. 
On the fact found I agree with the learned 
Subordinate Judge that the plaintiff is 
Janu’s dasiputra.” 

Now, Tanubai must have known whether 
or not Mahadu had divorced Ganga. All 
that appears from her evidence is that 
Mahadu was a complacent husband, who 
was provided by Janu with another wife. 
Thereupon, he troubled himself no longer 
with the defection of Ganga. But it 
seems to me that it would be going too 
far towards conniving at adultery for the 
Court to hold on those facts that it was 
bound toinfer that Mahadu had divoreed 
Ganga. I think all that the evidence can 
be considered to prove is that Mahadu was 
indifferent to Ganga living with Janu, and 
from that fact we cannot infer that Mahadu 
divorced her. The result must be that the 
plaintiff was a son of Janu by adulterous 
intercourse and cannot therefore, enjoy the 
full rights of a dasiputra, according to the 
Hindu Law. If he were adasiputra, then 
he could rely upon the decision of the 
Privy Council in Kamulammal v. Visvana- 
thasi mi Naicker (4) that an illegitimate 
son ja Sudra inherits one-halfof the share 


to which he would have been entitled had 


he been legitimate. Consequently, seeking 
partition against a legally married widow 
he takes the inheritance in equal shares 
with her. There is a reference in their 
Lordships’ judgment to'a decision of this 
Court in Gangabai Pirappa v. Bandu Pira- 
ppa (5). It isrepresented as a decision to 


© (1) 2 B. 140; 2 Ind. Jur. 319; 1 Ind. Dec. (N. 5) 
521 


(2) 1 B. 97: 1 Ind. Dee. (N. s.) 65. 
3) 2 B. H. C. R. 117. 
ti 71 Ind. Cas. 643; 25 Bom. L. R. 577; 17 L. W. 
298; A. I. R. 1923 P. C. 8; 44 M. L J. 465; 33 M.L. T 
48; 37 C. L. J. 363; 46 M. 167; 27 C. W. N. 1021; 50 I 
A. 32 (P. CO). 
(5) 32 Ind. Qas. 986; 40 B. 369; 18 Bom. L, R. 70. 
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the effect that in a competition between the 
widow and an illegitimate son, the son 
took only one-third share ; but in that case 
the competition was between an illegiti- 
mate son and a legitimate daughter; and 
the principle on which the case was decided - 
really is the same as the principle on 
which their Lordships deci ted the case 
which Iam dealing with. The various texts 
relating to the rights of illozitinate sons 
amongst Sudras are considered in the 
judgment, and there can be no difference 
on that question between the law observed 
in Madras and the law observed in this 
Presidency. 

On our finding that the plaintiff was not 


a dasiputra, the appeal must succeed. The 
plaintiff's suit for partition fails. He is 
entitled, however, to maintenance. We 


direct the lower Court to enter uponan 
inquiry as to what maintenance the plaint- 
iffis entitled to. The costs to come out of 
the estate. 

_ Coyajee, J,—Forthereasons given inthe 
judgment now pronounced by the learned 
Chief Justice, I am of opinion that the 
plaintiff has failed to prove that he is the 
dasiputra of Janu. It is, therefore, unne- 
cessary to consider the extent of the share 
in Janu’s estate to which he would have 
been entitled had he established the status 


‘which he elaims for himself, 


Z. K. «Appeal allowed. 


LAHORE HIGH COURT, 
Civit Revision PETITION No, 770 oF 1925, 
May 15, 1926. 

Present ;-—Mr, Justice Addison, 
Musammat IMAM BIBI—PLAINTIRI 
— PETITIONER 


VETSUS 
FAZAL MUHAMMAD SHAH AND OTHERS— 
—DEFENDANTS— RESPONDENTS, 

Civil Procedure Code (Aet V of ius s 11j— 
Revision—Interference when ansther remedy npen—- 
Permitting defendant to fetch witness and dismissal 
of suit after arguments —laterial irregularity. 

Under exceptional circumstances interferenre in ro- 
vision is permissible even when another remedy by 
way of suit*is open to the petitioner. ji 

Permitting a defendant to fetch a witness in the 
absence of plaintiff or his Counsel after conclusion 
of arguments and later on dismissing suit in default 
is a material irregularity justifying interference in 
revision. B 

Petition for revision of an order of the 
Subordinate Judge, Fourth Class, Hoshiar- 
pur, dated the 13th July, 1925, 
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Mr. Ghulam Mohy-ud-Din, for the Peti- 
tioner. : 
Mr. Niaz Muhammad, for the Respond- 


ents. - 

JUDGMENT.— This is a suit for pos- 
session of 1 kanal 1 marla of land, It was 
instituted by a pardanashin lady on the Sth 
May, 1923 and had been finished except for 
the examination of the local commissioner 
which was desired by the defendants. The 
date fixed for his evidence was the 10th 
July, 1925. On that day it was found that 
thedefendants had not even summoned him. 
The next order passed by the Court onthe 
game day was that arguments had been 
heard, Then there was another order below 
to the effect that it permitted the de- 
fendants to go to fetch the witness from the 
city at once and that this order was announc- 
‘ed. Finally, the witness came and the de- 
fendants were present, but the plaintiff's 
Counsel were not present, The Court waited 
a little longer and when it was past 3 o'clock 
it dismissed the.suit in the absence of both 
parties, An application was made to set 
aside this dismissal in default but it was 
summarily rejected on the ground that one 
of the two Counsel engaged by the plaintiff 
could have been present. Against these 
‘orders, this revision has been filed. 

There is an affidavit by the two Counsel 
engaged by the plaintiff who isa parda- 
nashin lady. They have sworn that the 
Court in their presence did not grant time 
to the defendants to bring the local com- 
missioner, but thatthe Court heard argu- 
ments in the case and when the arguments 
were finished, the parties were told to wait 
outside sothatthey might hear the order 
when ready. The Court however allowed 
the plaintiff's Counsel to go to their work 
telling them that they could ascertain the 
order later. It was afterwards, according 
to that affidavit, that the defendants were 
allowed to go and fetch the local commis- 
sioner. This affidavit has not been contradict- 
ed by a counter-affidavit and it must be 
taken to be correct, 

In these circumstances it must be held 
that the trial Court committed a material 
irregularity in the exercise of its jurisdic- 
tion. It was contended however that an 
other suit would lie and that I should not 
interfere in revision. This is undoubtedly 
the general rule but it has been held that 
even in such cases the High Court should 
interfere provided there are exceptional 
circumgtances. In the present case the 
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litigation has been going on for three 
years. Everything was finished except for 
the examination ofthe witness, who was not 
present owing to the defendants’ laches. 
I, therefore, accept this petition and sett- 
ing aside the orders of the trial Court 
direct it to proceed with the suit on the 
merits. The defendants should be given 
an opportunity to produce the’ local com- 


missioner. The parties will bear their own 
costs here. 
R. L. Petition accepted, 


CALCUTTA HIGE COURT. 
APPEAL FROM APPELLATE DECREE No. 2341 
oF 1923. | 
December 10, 1925. 
Present:—Mr. Justice Cuming and 
Mr. Justice B. B. Ghose. 
JAGANNATH MONDA L—DEPENDANT 
—APPELLANT 


VETSUS 
BHAJAHARI NATH AND ANOTHEB-— 
PLAINTIFFS— RESPONDENTS. 

Landlord and tenant—Tenant, status of—Recitals 
in sale deed, admissibility of—Non-heritable holding 
—Deaih of tenant—Ejectment, suit for—Heirs of 
deceased tenant, whether necessary parties. 

Where a question arises in a suit as to the status 
ofa tenant, recitals in a kobala by which the tenant 
or his predecessor purchased the tenancy are admis- 
sible in evidence in order to determine what was 
purchased under the kobala, and where the recitals 
show that the tenant or his purchaser purchased not 
only the land ofthe tenancy but also the crops, the 
Court is entitled to draw from that circumstance an 
inference that the vendor under the kobala was a 
cultivating raiyat. 

Where the tenant of a non-heritable holding dies, 
his heirs have no interest whatever in the holding 
unless they are recognised by the landlord, and they 
are not, therefore, necessary parties to a suit for 
ejectment of a person who was recognised by the 
landlord as a tenant of the holding. h 

Appeal against the decree of the District 
Judge, Murshidabad dated the 12th of June, 
1923, reversing that of the Munsif, 
Second Court at Jangipur, dated the 27th 
of March, 1$22. 7 

Dr. Jadu Lal Kanjilal and Babu Purna 
Chandra, for the Appellant. l 

Babu Pyari Mohan Chatterjee, for the 


Respondents. 
JUDGMENT. 

Cuming, J.—In the suit out of which 
this appeal has arisen the plaintiffs sued to 
eject the defendant on the following allega- 
tions. Their case was that the defendant was 
their under-ratyat holding some 11 bighas f 
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common, the party removing it having at 
thesame time an intention of making ‘a 
pronipt restitution. It was not a destruc- 
tion : the object of the party was ‘not that 
there should be no wall there, but that 
there ‘should be a wall there again as‘ex- 
peditiously asa wall could be made. Buk 
then itis said the wall here is much higher 
than the wall was befgre. hat is theon- 
sequence of that?/One tenant-in-ommon 
has, upon that which is the subject-matter 
of the tenancy-in=¢omimon, laid bricks and 
heightened the wall. If that be done further 
than it ought to have been done; what 
is the remedy of the other party? He may 
remove it. That is the only remedy he can 
have.” 

Consequently in Watson v. Gray (2), where 
the plaintiff complained that the defendant 
had committed certain acts of tres- 
pass in that he had knocked down the new 
piece of wall which the plaintiff had built 
on the top of the party-wall and claimed 
damages, it was held that the plaintiff was 
not entitled to any damages in respect of 
the throwing down of the new piece of wall. 

‘In Imambhai Kamrudin v. Rahimbhat 
Usmanbhai (4) the question arose what was 
the character of the raised portion of the 
party-wall which had been built by one 
co-owner, either withthe consent or with 
the acquiescence of the other co-owner, and 
it was decided that in those circumstances 
the raised portion of the wall assumed the 
same character as the original party-wall. 

Now, wehaveto deal with the question 
whether, if one co-owner raises the wall 
without the consent or acquiescence of the 
other co-owner, he makes himself liable to: 
an action for aninjunction. It seems tous 
that if itis the law that the plaintiff can 
himself remove ‘the raised portion of the 
wall without rendering himself liable to a 
claim for damages, he is a fortiori entitled 
to'come to the Court and ask for an injunc- 
tion inorder to get the raised portion re- 
moved. 

We think that the District Judge has 
looked “at the case from the wrong point of 
view, and that the appeal must be allowed 
and the order of the trial Court restored 
with costs throughout. i 

R. L. Appeal allowed. 


(4) 87 Ind. Cas. 977; 27 Bom. L. R. 503; A.L R. 1925 
Bom. 373; 49 B. 586. 
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Present:—J ustice 
Kr., and Mr. 


MIDNAPUR ZEMINDAR 
LIMITED, or KUTHI SH 
P. 8. KARIMPUR—Patit 
VETSUS 
‘DAYARDRA NATH BHOWMI 
AND OTHERS —OPPOSITE PARTIES. 
Court Fees Act (VII of 1870), ss. 6, 28, Sch. 
4, 5—Review, application for—Court-fee p 
Application bearing deficient stamp ~Deficie 
up after expiry of limitation, effect of. 
An application for review should beg, 
Court-fee stamp if presented within 89 g 
full stamp if presented after 90 days, th 
within the additional period allowed f, 
pies. Where an application for revi 
within 89 days bears less than half 
the deficiency is not due to any mistak 
ence, and itis not made up till after 
the period of limitation, the application 
deemed to have been presented within times 
col. l; p. 435, col. 1.] 


Rule in the matter of Civil Rule Nos 
5/224 of 1922 issued by this Court in Ap- 
peal from Appellate Decree No. 2670 of 
1917, being an appeal from the decree of 
the District Judge, Nadia, in Title Appeal 
No. 65 of 1916 and dated the 10th Septem- 
ber, 1917, modifying that of the Sub-Judge, 
Nadia, in Title Suit No. 524 of 1910, dated 
the 13th March, 1916. 

Mr. U. N. Sen Gupta and Babu Probodh 
Kumar Das, for the Petitioners in all, 

Babus Brojalal Chakravarty, Krishna 
Kamal Moitra, in Nos, 32 and 34, Mr. 
Narendra Kumar Bose and Babu Pasupati 
Nath Ghosh, in Nos. 33 and 35, for the 
Opposite Parties. 

Babu Biraj Mohan Mazumdar, for the 
Deputy Registrar. 

JUDGMENT. 

Greaves, J.—A preliminary objection 
has been takenon the hearing of these Rules 
that the requisite Court-fee was not paid 
and that accordingly they are barred by 
limitation, no proper application for revi- 
sion having been made within the period 
of 90 days or within such further period 
as may be allowed for taking copies of the 
judgmentand decree. It appears that there 
are two Rules and two applications for re- 
view of judgments. These were filed 11 
days after the re-opening of the Court after 
the long vacation, namely, on the 24th 
November 1922, They were all stamped 















of the applica- 
hould have been 


s. Clearly, therefore, there 
een no mistake or inadvertence 


tions, for, itis perfectly clear from 
| Arts. (4) and (5) of the Court Fees 
at the proper stamp was either half 
ount or the whole according as to 


ies of the judgments. ‘The last 
re, for filing the applications was 
ember, 1922, and the question, 
s whether any proper applica- 
made within that time. As we 
ready stated, the applications were 
Pm with the stamps which we have stated 
on the 24th November, 1922. But accord- 
ing tothe provisions of s. 6 of the Oourt 
Fees Act they were not entitled to be filed, 
exhibited or recorded in any Court of Jus- 
tice unless properfees had been paid, But 
by the provisions of s. 28 of the same Act 
any document insufficiently stamped 
through mistake or inadvertence can, if so 
allowed by any Judge of the High Court, 
be used in any proceeding and treated as 
valid ifit had been properly stamped in 
the first instance. Now, on the 14th De- 
cember, 1922 the requisite Court-fee was 
paid and on that date these two applica- 
tions were properly stamped. On the 19th 
December the Stamp Reporter certified 
thereon that they were in order, that they 
were not barred by limitation and so on 
and the argument directed to us on behalf 
of the petitioners is that inasmuch as they 
were presented tothe Stamp Reporter on 
the 24th November even if insufficiently 
stamped, they should have been taken to 
have been preferred within time. I do not 
see how this argument can prevail having 
regard to the provisions of s.6 of the Court 
Fees Act unless the provisions of s. 28 of 
that Act can be prayed in aid on behalf 
ef the petitioners. But, in my opinion, 
there was no mistake or inadvertence which 
would justify us in saying under the cir- 
cumstances that these applications should 


additional period allowed for . 


‘aid on behalf of the petitioners. 


Co., LTD. V, DAYARDRA NATH BHOWMIK. [96 I. C. 1926] 


be treated as if they had been made within 
time. We havealready referred to the clear 
provisions of Sch. I Arts. (4) and (5) of the 
Court fées Actand any one reading these 
proysiors must have known that the ap- 


‘pi4ations were inadequately stamped when 
‘they were presented on the 24th November, 


(1922. We have been referred to various 
naka a none offhém seems to me really 
to be it or to assist the case for the 
petitioners. It is not necessary to travel 
over all of them. The fitst case, however, 
to which we were referred and which is 
the earliest in date ig the case of Syud 
Ambur Ali v. Kali Chand Doss (1). No 
doubt, Mr. Justice Markby in delivering 
the judgment of the Court stated that the 
applications in that case must be treated 
as having been: filed on the 14th June, al- 
though they were insufficiently stamped 
and he held that they were in time not- 
withstanding this. But, in that case when 
they were filed on the 14th June the Deputy 
Registrar considered that the stamp on 
the petition of appeal was insufficient and 
the Taxing Officer took a different view. 
Accordingly, there was a génuine mistake 
or inadvertence which could be prayed in 
But it 
is not so in the present case. The last 
case in order of date to which we were 
referred is the case of Nowrang Singh v. 
Janardan (2). In that case an application 
for.review of judgment and deeree was 
made onijthe 6th September, 1922 ona paper - 
bearing one half of the Court-fee paid on 
the -memorandum of appeal, that is, on the 
83th day from the date of the decree. The 
application was returned by the Stamp 
Reporter on the same day when the High 


. Court closed for the long vacation and it 


was not ‘until the Court re-opened on the 
13th November, 1922 that an application 
could be made to the learned. Judges and 
it was there held that the presentation to 
the Stamp Reporter was presentation within ` 
the meaning of Arts. 4 and 5 of Sch. 
I of the Court Fees Act. But wedo not 
think that that case again helps the peti- 
tioners. There half the Court-fee was paid 
and not as here merely a Court-fee of two 
rupees and accordingly, there wasa genuine - 
mistake or inadvertence with regard to 
the proper Court-fee to be paid on. the 
application and on the very earliest date 


(1) 24 W. R. 258, « 
(2) 80 Ind. Cas, 794; 39 0. Li; J. 344; A. I, R, 1924 
Cal, 994 


| 


[86 L ©. 1926] 
an application was made to the Court who 
was the only body who could deal with the 
matter and it was held that under those 
circumstances, presentation on the 6th Sep- 
tember, 1922, must be taken to be presen- 


tation within the meaning of the Schedule ~ 


to the Court Fees Act. But as appears from 
what we have already stated here, the ap- 
plications were presented with stamps that 
were known to be inadequate on the 24th 
November, 1922, and it was not until the 14th 
December, 1922, that the applications were 
properly stamped, ‘long after the 90 days 
. had passed within which the applications 
had to be made and long after the additional 
period allowable undar s. 12 of the Limita- 
tion Act had elapsed. It was faintly sug- 
gested to us that it might be that there 
might have been some difficulty in apply- 
ing fora copy of the decree, although it was 
not necessary for the purposes of the review 
applications and it is stated, that having 
regard to thé decision of this Court in 
Gingadhar Karmakar v. Shekhar Basini 
Dasya (3) that even though the copy of 
a decree was not necessary for the pur- 
poses of a review ‘application, the pəti- 
tioners were entitled to-add the period 
necessary for obtaining a copy of a decree 
and that as it did not appear what time was 
. necessary for obtaining the copy of the 
decree, the matter should stand over in 
order that it might be ascertained. Surely, 
it was the duty of the petitioners, who ask 
us to say that notwithstanding the applica- 
tions were not properly stamped until the 
14th of December, 1923, to supply. us with 
the necessary materials to enable us to 
arrive at a decision on that point. The bur- 
.den was on them to do so and notwithstand- 
ing a long period had elapsed before the 
applications were presented, they have failed 
to do so and we do not see why further time 
should be given to the petitioners to ascer- 
tain the period which was taken for ob- 
taining a copy of the decree. Under the 
circumstances, we think ‘that the prelimi- 
nary objection must prevail and having re- 
gard to the provisions ofs. 6 of the Court 
Fees Act the review applications, although 
presented on the 24th November, 1923, were 
not within time as they were not properly 
stamped on that date and there was no 
mistake or inadvertence which would bring 
them within the provisions of s, 28 of the 
Oourt Fees Act. 


3 35 Ind, Oas. 348; 20 O, W. N, 067; 24 O, L. J, 
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hearing-fees, three 
case. 
Duval, J.—I agree? 
Z. K. 


BOMBAY HIGH CO p 
ORIGINAL CIVIL JURISDICTION AP, © 
No. 9 of 1226. 
Partition gor INSOLVENGY No. 1223 or 19 
March 23, 1926. 

Present:—Sir Norman Macleod, Kr., 
Chief Justice, and Mr. Justice Crump. 

VASSANJE MULJI AND ANOTHER— 

APPBLLANTS 


versus 
MULJI RANCHHOD VED— RESPONDENT, 

Presidency Towns Insolvency Act (III of 1999), s. 9 
(g)—Mere suspension of payment, whether act of 
ansolvency—wNotice of suspension, what is —lct of in- 
solvency not set owt in petition, effect of. 

Mere suspension of payment, on the part of the 
dabtor without ‘notice to any of the creditors that 
payment Has bsen suspended, or is about to be 
suspended, is not an act of insolvency. [p. 436, col. 2.) 

Mere declaration of inability by the. debtor tu meet 
his creditors, unless such declaration is made to any of 
the creditors, is not a notice that he has suspended, or 
is about to suspend payment of his debts. (ibid. } 

- Ifan act of insolvency, as defined in s. 9, Presidency 
Towns, Insolvency Act, is not set out in the petition, 


. the petition.is incompetent. [ibid.] 


Appeal against au order of Mr. Justice 
Taraporewalla sitting as the Commissioner 
in Insolvency. : 

“Bir Chimanlal Setalvad, for the Appel- 
lants. ; 
Mr. Kanga, Advoeate-General, for the 
Respondent, cs 

JUDGMENT.—This is an appeal 
against an order of Mr. Justice Tarapore- 
walla adjudicating certain persons insol- 
vents, under the Presidency Towns Insol- 
vency Act, on the petition of a creditor, 
one Mulji Ranchhod. Various acts of in- 
solvency were alleged in the petition. The 
Judge considered that none of the acts 
mentioned had been proved except the act 
alleged under heading (b), viz.:— 

“That with intent to defeat and delay 
their creditors the said Vassanji Mulji and 
Damodar Kallianji have suspended pay- 
ment since the early part of June 1998 
and had declared their inability to meet 
their creditors and had for that reason been 
declared defaulters by the Native Share 
and Stock Broker's Association on June 17, 
1925.” 4 

Section 9 of the Presidency Towns Insol- 


4 

















t insolvency. 
olvency “if the 
Py of his.-creditors 
7 orthat he is about 
of his debts.” It was 
r the creditors to allege 
ad committed an act of” 


ey alleged that the debtor had 
mething entirely different which 






JA f r 
mats K% svt an act of insolvency at all. The. 
ROY 7 ean 
wa "Coming to the act in (6)I have, after a 


overy anxious consideration, come to the 
conclusion that the insolyents have commit- 
ted an act of insolvency as partners in the 
firm, coming within s. 9 (g) of the Presi- 
dency Towns Insolvency Act. No doubt, 
the decision of the question depends upon 
the facta as proved in each case, but the 
question whether such an act of insolvency 
has been committed or not has been the 
subject of numerous decisions, some - of 
which are very hard to reconcile and which, 
as the learned Judges have themselves 
stated, in some cases, are very difficult to 
appreciate. My difficulty in thiscase is also 
increased by the fact that the actin (b) is 
not put in the proper form in which it 
ought to have been put, If, then, apar- 
ticular act of insolvency is not alleged as 
coming within the four corners of the pro- 
visions of s: 9 of the Presidency Towns In- 
solvency Act, the Court would have to dis- 
miss the petition. It was strenuously argu- 
ed before me that the act in (b)as stated in- 
the petition, did not put forward the ground 
as required bys. 9 (g) of the Presidency 
Towns Insolvency Act. No doubt,.it does 
not literally comply with that provision, 
and at the first hearing of this petition,,. 
Counsel for the petitioning creditor made. 
an application for amendment. | refused 
leave to amend, and expressed my opinion 
that if the words were capable of the con-. 
struction which would bring them within 
s. 9(g), I would consider the ground on the. 
merits, and the amendment in that case’ 
would not be necessary, but that if the’ 
words by themselves did not import the. 
ground under s. 9 (g), then it would be 
against all the principles of bankruptcy : 
practice toallow the amendment. I have ' 
given anxious consideration to the wording‘ 
of the act in (b) and I express my very’ 
strong disapproval of the way in which it 
has been framed. But lam of opinion that" 
in the ends of justice I ought not to allow” 


beste et 
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the mere verbal defects to come into. the 
way of the petitioning creditor, if he has 
succeeded in making out a case, for holding 
that an act of insolvency.coming under 
s. 9 (g) of the Presidency-Towns Insolvency 


„Act bas.been committed . by the debtors, 


and the said act is sufficiently put forward 
in the petition.” . 

We think that was not the right way to 
deal with the acts of.insolvency allegedin 
the petition, because, when - the Act. lays 
down directly that the only available acts 
of insolvency are those mentioned. in s. 9, 
no other acts can be said to come within the 
purview of the section. If an act of insol- ` 
vency as defined ins. 9, is not set out in 
the petition, them the petition is incompe- 
tent. ‘It is not correct for a creditor to 
make various allegations of acts which are 
not acts of insolvency as defined in - the 
section, and then endeavour to prove by 
evidence that, as a matter.of fact, an, 
act of insolvency, as defined in s. 9, had 
been committed. A man may suspend 
payment, butif he does not give notice to 
his creditors, then that isnot an act of in-, 
solvency. Again, a man may declare his. 
inability to meet his creditors, but, unless 
he declares such inability to one of. his 
creditors, thatis nota notiee that he has 
suspended, or is.about to suspend, payment 
of his debts. It is nota question of mere 
verbal defects coming. in the way of a peti- 
tioning creditor, Under heading . (b), no 
act.of insolvency is alleged,so that the peti-. 
tion, as soon as it was found that all the other 
acts alleged had not: been , proved. so..as 
to support the adjudication order, should 
have been dismissed, and it- would not have 
been necessary to gointoalengthy discussion, 
as regards the English cases on.the ques-. 
tion whether as a matter of fact, what the, 
insolvents had actually done amounted .to. 
an act of insolvency .as defined in s. 9 (g9). 

The appeal, therefore, must be allowed, 
and the -petition dismissed, but as the. 
appellants do not .ask for costs, there will 
be no order as to costs throughout. 

-Appeal allowed, 
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8 gross laches or fraud and collu- 
i ù The procedure i 
laches isto apply fora review, or,^ñ 
ms ex parte, to geb the ex parte creo 
ut if itis sought to set aside a 
against an infant properly made æ 


such a case must prove fraud or want of jurisdic- 
tion. [p. 439, col. 1.] = ran 
Appeal from a decision of the District 


Judge, Manbhum Sambalpur, dated the 
Lith of August, 1923, confirming that of the 
Munsif, Raghunathpur, dated the 30th of 
April, 1923. ~ : 
Messrs. S. M. Mullick and S. N. Palit, for 
the Appellant. 
Mr. S. C, Mazumdar, for the Respondent, 


JUDGMENT. . 

Ross, J.—The appellant contends that 
this suit was barred by the provisions of s. 
258 of the Chota Nagpur Tenancy Act. The 
plaintiff-respondent brought the suit for a 
declaration that an ex parte rent-decree 
which had been obtained against him under 
the guardianship of his maternal uncle was 
invalid and inoperative. The ground on 
which the suit was brought was that there 
was a good defence open which was not 
taken, namely, that the holding was rent- 
free and on the findings arrived at by the 
Courts below it must be taken that that 
was so. But s. 258 imposes an absolute 
bar against suits of this kind unless they 
are founded on fraud:or want of jurisdic- 
tion. The question is whether it has been 
properly found that the ex parte rent-decree 
was obtained by fraud. : 

The findings of the Munsif were that the 
maternal uncle of the plaintiff was hig 
lawfully constituted guardian and that he 
was not guilty of fraud or collusion, but 
that he was guilty of gross laches in con- 
ducting the defence. Dealing with s, 258 
of the Act the Munsif said that “The law 
herein enacted contemplates that the judg- 
ment was obtained in an action, fought out 
adversely between two litigants, sui juris 
and at arm’s length” and that these ele- 
ments were lacking in the ex parte order in 
question. I do not know what authority 
the learned Munsif had for this statement; 


and the learned District Judge did not pro- - 


ceed on this ground. The learned Munsif 
further found that there was no reasonable 
distinction between the case of fraud and 
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r. Finding the 
ed on the merits, he 
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ross negligence as amount- 
ed t aud, said that this contention had 
been accepted by the learned Munsif and 
was the first point raised in the appeal. 
He then referred to certain decisions and 
followed those in Lalla Sheo Churn Lal v. 
Ramnandan Dobey (1) and Chunduru Pon-’ 
niyya v. Rajam Viranna (2) in which it 
was held that gross negligence in not de- . 
fending where a valid defence is available | 
amounts to fraud. He is of opinion that he 
should follow these rulings and hold that 
gross negligence amounts to fraud; and, 
dealing with the case itself, he found that 
there was gross negligence and that the 
plaintiff was entitled to succeed on the 
merits. aie © was 

The contention on behalf of the appel- 
lant is that there is no finding here that 
the ex parte decree was obtained by fraud. . 
Ithink this contention is sound. It can 
hardly be said that the District Judge has 
come toa finding of fact that there was 
fraud. It'is true that the negligence may ` 
be so gross as to be evidence of fraud; and, 
if the District Judge had found that that 
was the case here, he might have come to`. 
a positive finding that there had been 
fraud, although, in doing so, he would have 
had to set aside the finding of-the Munsif 
that there was no fraud in the matter; that 
finding has not been dealt with at all. But 
in faet the learned District Judge has not 
taken this course. He has followed a deci- 
sion which he thinks entitles him to say 
that gross negligence ‘amounts to fraud. 
This is, therefore, not a finding of fact. 

It is difficult to see how negligence, how- 
ever gross, could amount to a fraud. “Negli- 
gence and fraud are in truth mutually ex- 
clusive conceptions, although the same facts 
may be evidence either of one or of the 


` other.” The reason why groes negligence 


came to be treated as evidence of fraud or 
even equivalent to fraud was the historical 
reason that at first the Court of Chancery. 
did not claim to deal with legal titles except 
in cases of trust, fraud and accident; and, 


(1) 22 O. 8; 11 Ind. Dec. (x. s.) 7. ; ` 
(2) 70 Ind. Cas. 668; 45 M. 425; 15 L. W. 427; 
(1922) M. W. N. 213; A. I, R, 1922 Mad. 273; 42 M. L; 


. 429, 
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Present:—Mr. JA 
SAZAWAR KHAN 
DEFENDANTS— Å 
VETSUS 
QABUL: CHAND—PLAINTIFY 
5 RESPONDENT. 

Custom—Alienation—Suit challenging alienation 
after several years—Necessity, proof of—Necessity 
recited “Court-fees"—Other expenses connected with 
litigation; whether necessity. 

Where’ a suit challenging an alienation on the 
‘ground’of want of consideration and necessity is 
brought after a number of years from the date of 
alienation and after the death of the alienor, very 
strict proof of the manner ‘in which money was 
actually spent by the alienor is not necessary, especial- 
ly. where the suit is by the son, and it has been 
found that there was no reason to hold that the money 
was spent on immoral purposes. k 

Where the necessity recited in mutation proceed- 
ings is ‘Court-fees’, the expression ‘Court-fees’ should 
not be strictly construed, but must be interpreted to 
include other expenses incidental to litigation. 


Second appeal from a decree of the 
' District Judge, Ambala, dated the 28th 
October, 1925, affirming that of the Addi- 
tional Subordinate Judge, Fourth Class, 
Ambala, dated the 16th August, 1924. 
.. Mr. Parkash Chandra for Mr. Shamair 
Chand, for the Appellants.. 
“Mr. Har Parshad, for the Respondent. 


JUDGMENT.— One Sital Parshad sold 
the land in dispute to the appellants for 
Rs. 405. The plaintiff; Qabul Chand, his son, 
instituted & suit for possession of the land 
‘sold on the ground that the sale was 

without consideration and necessity, that 
the land was ancestral and his father was 
of bad character, and that, therefore, he was 
entitled to recover..the possession of the 
land after the death: of the latter. The 
District Judge has found that the allega- 
tions as to the bad character of Sital Parshad 
had.not been proved and, secondly, thatthe 
sale .was not effected to raise money for 
immoral purposes, He held that the land 
was ancestral and that though Rs. 450 were 
, paid by the-appellants -only Rs. 205 were 
for necessity. The. property was sold in 
1915 .and the present suit was instituted in 
1924. Ithas been found that at the time of 
the sale Sital Parshad was carrying out 
litigation for the benefit of the family. In 
this litigation he finally succeeded. The 
mutation entry shows that the money was 
borrowed for payment of ‘ Court-fees’. It 


. has been found that Rs. 185 were actually 


“Tenancy Act isa bar to a suit to set aside an ex parte 








irt-fees stamp 






Sital Parshad required mo 
Xpenses connected with the 


or n 
other 
tion. 

Having regard tothe time that has passe 
between the date of the sale and the institu- 
tion of the suit and the fact that Sital 
Parshad . is now dead; I think that very 
strict proof of the manner in which the 
money was actually spent by ` Sital Parshad 
was not necessary especially when the suit 
is by his son, and it has been found that 
there was no reason to hold that the money 
was spent on immoral purposes. 

The expression ‘Oourt-fees’ in the muta- 
tion proceedings should not have beeninter-: 
preted very strictly. It is beyond doubt 
that Sital Parshad wanted money for litiga- 
tion and the vendees were not prepared to 
see to its application. I accept this appeal, 
dismiss the plaintifs suit with costs 
throughout. 


R. L. Appeal accepted; 


PATNA HIGH COURT.. 

APPEAL FROM APPELLATE Decree No. 1117. 

oF 1923. 
May 31, 1926. 
Present:—Mr. Justice Ross and 
‘ Mr. Justice Macpherson. 
RAJ GOPAL ACHARJYA GOSWAMI 
—DEFENDANT—APPBLLANT 
| _ versus 
UPENDRA ACHARJYA GOSWAMI 
~-PLAINTIFF— RESPONDENT. 

Chota Nagpur Tenancy Act (VI of 1908), s. 258— 
Suit to set aside ex parte decree—Negligence, gross, 
if fraud—Minor, decree against, setting aside of— 
Procedure, 

Negligence, however gross, cannot amount to fraud; 
and so long as fraud, as distinct from gross negli- 
gence, is not established, s- 258 of the Chota Nagpur 


decree for rent passed against a minor, [p. 439, col. 1.] 
Raghubar Dyal Sahu v. Bhikya Lal. Misser, 12° C. 
69; 6 Ind, Dee. (w.-s.) 48 relied on, . 













e are not prepared to iy down a 
d fast rule that ad. interim. injunc- 
can never be granted ` in a suit for 
eclaration, we are of opinion, that in the 


competent to the plaintiff to ask for.a 
temporary injunction pending the decision. 
of the suit. We accordingly accept the 
appeal and discharge the order granting a 
temporary injunction. It appears ‘that - the 
defendant Committee did. not. prefer an 
appeal against the order of the trial. Court 


directing it to furnish security, and that. 


order is binding upon it. We leave parties 
‘to bear their own costs in the High Court. | 
A./8: D. Appeal accepted.. 


PATNA HIGH COURT. 
APPEAL FROM APPELLATR DicREE No. 999° 
‘or 1923. 
May 7, 1926. 
Present:—Mr. Justice Das and 
"Mr. Justice Adami. i 
D. JAGESHAR JHA AND ANoTHER~ ‘ 
Primme — APPELLANTE l 


MAHTAB SING GH AND OTHERS— _ 
DREENDANTS— RESPOMDENTS,, 
Civil Protedure Code (Act V of 1908), s.. 151, O. 
XLI, r. 28-—Trial Court deciding all  issues— 
Order of remand for re-trial, appealability of.. 
Where the Oourt of first instance decides all the 
issues, but the Appellate Court, being of opinion.that. 
the case was not properly decided, remands the case‘ 
for re-trial giving liberty to parties ‘to adduce fresh 
evidence on certain points, the order. of remand is not 
appealable, inasmueh as it. is one passed in exercise | 


of the inherent ne pce ‘of the Court d: ; 
under O. XLI, r. <O, Š E Het 


Appeal son a decision of the Subordinate 
Judge, Muzaffarpur, dated the 30th May, 
1923, ‘reversing that of the Muhsif, Sita-. 
marhi, dated the 23rd August, 1922:° 


Messrs. L. N. Singh and Raghunandan:.. 


Prasad, for the Appellants. 


Messrs. L. K. Jhaand B. N. Mitter, for —Bürden of proof. 


the Respondents, 


a ri wt 


circumstances of the present case if is not- 


` peal to this Court. 


‘the case.was. no) 
ne learned. Munsif anc 
yudgment | ‘and . remanded 


' the í case or. Ae and. gave liberty to, ‘the 


parties to adduce, certain. additional ; evi 
dence, An appeal has_now been..brought 
to this Court against the order. of. the. learn: 
ed Subordinate Judge. 

It is, quite clear that, the. remand. was sal 


under the. provisions,.of ,O. XLI,. T. 23 of 


the Code.. The.C. P.-C. gives..the. aggrieys 
ed party the right to. appeal from ,an-order 
of remand ‘under Ô. XLI. r23; but, as I 
haye. said, the suit. not; having. een: di$- 
posed of by | the Court of first instance. upon, 
a preliminary poiut, the remand. -cannot. be 
regarded as a remand under. 0, XL: 1.23 
of the Code. : It: was. “obviously , a remand, 
under. the inherent jurisdiction, of the Court, 
and it follows that there. is,no, right.. of apy 
The. appellant i is, hows 
ever, not prejudiced. He, will have. ‘the 
right to challenge `. this. order. -when, the 
matter again goes before the learned Sub- 
ordinate Judge, and if the learned Subordi- 
nate ‘Judge. decides against him, ‘and, passes 
a decree in accordance. with his judgment, 
he. will have. the, right. to, challenge the 
order of’ remand in this Court, hereafter., 
"The appeal is dismissed, with costs. 
Adami, J ool agree. 


A /s. D, ‘Appeal iaiia. 


LAHORE B HIGH: COURT: o% 
Second Crit APPEAL. NO, 289 oF 1926; ` 
May 6, 1926: : 
Present:—Mr, J ustice Jai Lal. `- 
SHIWALA MAHADEO, DANDISHWARi 
MAHARAJ, UNDER THE MAHANTSHIP OF: 
KESHWA ` NAND—DHEENDANT—. 
APPELLANT .- 
versus . gis 
LACHAMAN,: MINOR, PEAINTIEF, THROUGH. 
MATU RAM HIS GUARDIAN AND ANOTHER 


-DEFENDANT S—RESPONDENTS. i 
` Hindu Law— Adopti n—Recitals. in e EO 


‘The executant of'a da of. adoption ; je. not, mijo 


Pos 


ue wa A you 
sometimes so grog 
sould be inferred 
was deliberately s 
sircumstances, therefore 
notice of what he ought to havea, e 
ground of fraud. Now, none of these con- 
siderations are present here. The question is 
question of procedure. The learned District 
Judge has followed the decision in Lalla 
Sheo Churn Lal v, Ramnandan Dobey (1) 
where it was held that there was no-res judi- 
cata where the next friend of a minor plaint- 
iff has been guilty of gross negligence in the 
original suit. Now this decision is not incon- 
sistent with the law laid downin Raghubar 
Dayal Sahu v. Bhikya Lal Misser (3) where 
the question of procedure has been explicit- 
ly dealt with. Their Lordships there laid 
down that an infant is bound by judgment 
as much asif he was of full age, unless gross 
laches or fraud and collusion appear in the 
prochein ami; then the infant might open 
it by a new bill according to the Ohancery 
Practice; while in India the procedure in 
cases of gross laches was to apply for a 
review, or, if the decree was ex parte, to get 
the ex parte decreé set aside. Their Lord- 
ships distinctly laid down that “If it be 
sought to set aside a decree obtained 
against an infant properly made a party, 
and properly represented in the case, and if 
it be sought todo this by a separate suit, I 
apprehend that the plaintiff in such a suit 
can succeed only upon proof of fraud or collu- 
sion.” 
gross laches are notidentical;and it is fraud, 
not gross laches, which removes the bar im- 
posed by s. 258. It is argued on behalf of the 
respondent that where the infant has Iost 
a valuable property through the gross neg- 
ligence of his guardian, he is entitled to 
bring a suit; but, in my opinion, the proper 
procedure was laid down if the decision in 
Raghubar Dayal Sahu v. Bhikya Lal Misser 
(3) and,so long as fraud, as distinct from 
gross negligence, is not established (and it 
has not been established or found as a fact 
in this case), s. 258 of the Chota Nagpur 
Tenancy Act is a bar. 

I would, therefore, allow this appeal with 
costs and dismiss the plaintiff's suit with 
costs throughout. 

Macpherson, J,— agrea. 

4./s. D. ` Appeal allowed. 


(3)-18 ©. 6D; 4 Ind, Den, lih H 48, 


‘ ` 
Ku” 


In this matter, therefore, fraud and ` 








MANI GURDA 
DHAK COMMITTEH, 
SAHIB, tarovGH ran MANG. 
DEFENDANT—ÅPPELLANT 
VETSUS 
BANTA alias HARBHAJAN DAL 
MINOR, THROUGH SANT RAM— PLAINTIF», 
LEHNA DAS AND orHERS—DEFENDANTS— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXXIX, 
rr. 1, 2—Declaratory suit without prayer for conse~ 
quential relief—Temporary injunction. 

In a suit for declaration of plaintiff's title to a share 
ina joint holding, without a prayer for consequential 
relief or for a perpetual injunction, a temporary in- 
junction restraining the defendants from realising rent 
from the tenants ought not to be granted. 








Letters Patent Appeal from the judg- 
ment of Mr. Justice Harrison, passed in 
Civil Appeal No. 1316 of 1924, dated the 23rd 
January, 1925, reported as 92 Ind. Oas. 723, 
reversing that of the Senior Subordinate 
Judge, Sheikhupura, dated the 24th March, 
1924. f 

Mr. M. L. Puri, for the Appellant. 

Lala Badri Das, R. B., for the Respond- 
ents. 

JUDGMENT. —The plaintif brought 
a suit for a declaration that he was entitled 


-toa one-fourth share in a joint holding, 


and during the pendency of the suit he 
made an application for a temporary injunc- 
tion to restrain the defendant Shiromani 
Gurdawara Parbandhak Committee from 
realising the rent of the land from the 


. tenants. The trial Judge declined to grant 


an ad interim injunction but directed the 
Committee to furnish seeurity. Upon 
appeal,a Single Bench of this Court has 
granted the injunction, and the question 
debated before us is’whether it is competent 
to the plaintiff to ask for a temporary in- 
junction in a suit of this character. 

_ Now, an examination of the plaint makes 
it absolutely clear that the suit is solely for. 
a declaration; there is no prayer for con- 
sequential relief or fora perpetual injunc- 
tion. , It-is further clear, that the plaintiff, 
if successful in his suit for declaration, 
cannot, in execution of that decree, recover 
rent from the defendants or the tenants and 
it will be necessary for him to bring another 
action for the recovery of the rent. There 
gan he ne doubt that in granting € tempe 













us Was not in 
the terms of an 


16) goes further to di 
says he saw Nathuji t 
death, that is, four day 
tion of the Will, and ha 
That was in examination-in-chief. In cross- 
examination he said: “When I met Nathuji 
two days before his death,I found that he 
was in his senses but he was very weak. 
I cannot say if he could then read and 
write. Hewas lying on the bed with his 
legs stretched.” 

The evidence of the defendants on the 
point begins with the deposition of the 
Sub-Registrar (D. W. No.1) which weuld 
prove very satisfactorily that Nathuji was 
quite fit to understand the Will fully, at 
least shortly after he made it, even if the 
plaintiff's evidence were not to the same 
effect. The defendant Nilkanth Rao (D. 
W. No. 2) gives a full account of the pre- 
liminaries to the writing of the Will and 


ofits execution and registration. The next. 


witness bears the same name as the de- 
ceased Nathuji and mentioned that he 
“visited Nathuji five days before his death 
when he was in full possession of his sen- 
ses”, Chandan Rao (D. W. No. 5) who is 
a son of Nathuji’s and the defendants’ 
father's sister, speaks of conversations with 
Nathuji about making the Willand was 
also present as an identifying witness at 
the time of registration. The last witness 
to be mentioned is Ghanaram Brahman 
(D. W. No. 6), who was present when the 
Will was registered, and proves only what 
has already been completely established by 
the registration endorsement and the de- 
position of the Sub-Registrar, and also by 
that of Chandan Rao (D. W. No. 5). 

We have no hesitation in finding that 
the Will propounded is the true and con- 
scious expression by Nathuji of his last 
wishes in regard to the disposal of his pro- 
perty after his death. If he had separated 
from his brothers, and, in spite of certain 
expressions in it, the Will itself and the 
oral evidence seem to indicate that he had, 
the property in suit passed to them on his 
death just as much as if they were joint. 
The alternative claim of the plaintif to a 
maintenance allowance of Rs. 50 in case 


the three brothers fails, in a 
of the case, on proof of her own 





There is, however, an injunction in the 
Will that the legatees are to maintain the 
widow, and she would any how be enti- 


‘tled to maintenance on proof of their plea 


that they were joint with their brother. 
It has been found in the lower Court that 
a sum of Rs. 40 a month would bea pro- 
per allowance, and: on behalf of the only 
surviving defendant Nilkanth Rao, it has 
been stated in this Court that he has no 
objection to a decree making a payment of 
an allowance of that amount a charge on 
his property. 

The decree of the lower Court will be 
set aside and in its place a decree will 
issue dismissing the plaintiffs suit for pos- 
session and ordering the defendant Nil- 
kanth Rao to pay her Rs. 40 a month 
during her life and declaring that the 
payment of that allowance is to be a charge 
on all the property of the three brotlrers 
in his hands, The plaintiff-respondent will 
pay all the costs of both parties in both 
Courts. . 

Z. K. Decree set aside, 
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LAHORE HIGH COURT. 
CIVIL Revision Perrrion No.. 174 or 1926, 
June 3, 1926. 
Present:—Mr. Justice Broadway. 
HAKAM RATI—PLAINTIFE— PETITLONER 
versus 
RAHIM BAK HSH—Dsrenpaxt— 


RESPONDENT. 

Civil Proçedure Code (Act V of 1908), 0. IX, rr. 4, 
9—Dismissal of suit when plaintiff is away to ease 
himself— Restoration. : 

When the plaintiff attends the Court but fails to 
appear when he is called, because he had gone to ease 
himself, there is sufficient reason for his non-appear- 
ance and the suit if dismissed in default should be 
restored to file. 


Petition, for revision of an order of the 
Subordinate Judge, Third Class, exercising 
the powers of aJudge Small Cause Court, 
ieee dated the 2nd November 


Mr. Muhammad Amin, for the Petitioner. 

J UDGMENT.—Hakim Raisued Rahim 
Bakhsh for the sum of Rs. 48-12-0. The case 
was set down for hearing on the 30th Octo- 


NAGPUR JUDICIAL 

SIONER’S COU 

First Cıvıl APPRAL" No. 33 0 
February 16, 1926. 

Present:—Mr. Hallifax, A, J. C., a 

Mr. Kotval, A. J. C. 
NILKANTH—DeErenpant—A PPELLANT 
l versus 

GUNA BAI—PLAINTIFF—RESPONDENT. 

Hindu Law—Will, proof of—Registration endorse- 
ment, value of—Registration Act (XVI of 1908), s. 60. 

A registration endorsement stating that the docu- 
ment was read over to the executant and was under- 
stood by him is complete preof of the matters atated 

_therein. [p. £21, col. 2.] 
here the executant of a document declares at the 
time of registration, with a full understanding of the 
contents of the document, that it embodies his wishes 
in regard to the disposition of his property after his 
death, the document becomes a valid Will under the 
Hindu Law. [ibid.] 

First appeal against the decree of the 
Additional District Judge, Raipur, dated 
the 29th February 1924, in Civil Suit No, 6 

- of 1923. . 

Sir Bepin Krishna Bose, Messrs. V. Bose, 
P. N. Rudra and Y. G. Rajimwale, for the 
Appellant. 

Messrs. A. V. Khare and V. N. Herlekar, 
for the Respondent. 


‘'JUDGMENT.—The only plea pressed 
in this appeal is that the lower Court was 
wrong in holding that Nathuji was not in 
a fit state of mind to understand what he 
was doing when he executed the Will which 
has been filed. That finding is clearly 
wrong. Only two reasons appear to be 
stated in the judgment in support of it. 
The first is that the defendants did not 
call the scribe and the attesting witnesses 
of thé Will as witnesses to support it. That 
by itself would clearly be insufficient, but 
it appears that both parties did summon 

_the two attesting witnesses, and as the 
plaintiff gave them up, the defendants did 
the-same. The inference suggested, that 
if they had been examined they would have 
deposed against the plaintiff, cannot be 
drawn from these facts. 

The second reason stated is that the evi- 
dence for both sides shows that for 
eight days before his death, Nathuji was too 
ill to be able to understand the Will which 
he executed on the second of those eight 
days. Itis beyond doubt that he did sign 
the Will, and on the same day he presented 
it for registration at his own house and got 

“it registered. That it was then read over 
to him and understood and admitted by 
him is completely proved by the registras 
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in addition the 
egistrar who de- 
further proof were 
Pund in the fact that 
Mo less than six cor- 
Ag ofthe body of the 
document, 

Proof that ji declared at the time 
of registration, h a full understanding 
of the contents of the document, that it 
embodied his wishes in regard to the dis- 
position of his property after his death,- 
would be sufficient to make it a valid Will, 
as he wasa Hindu. Itis also very strong. 
evidence, amounting in the circumstances 
to complete proof, that he understood and . 
approved the contents of the document 
when he first signed it earlier on the same’ 
day. 

On the disproof of that fact which the 
learned Judge found in the record there 
js none atall. The evidence in regard to. 
it is asfollows. The plaintiff herself, Guna’ 
Bai (P. W. No. 10) discredits her own vera- 
city by the obvious falsehoods that she was 
with her husband for twenty-four hours of 
every day while he was ill and that he- 
never executed or registered any document 
during that time. All she says about his ' 
condition isthis: “He was suffering from 
fever, motions and cough. He could not 
move of his own accord. The help of 
others was required to lift him and take - 
out for motions, He lived about 15 days . 
in defendant's house and then died. All 
the while I attended and nursed my hus- 
band. Hewas not in a condition to under- . 
stand the purport or effect of any document, ‘ 
His power of understanding had impaired, 
He also became ‘unconscious at times”, 
That is certainly an admission that the . 
times at which he was not unconscious, 


“were more than those at which he was, 


Two other witnesses for the plaintiff tell 
us about the state of Nathuji's body and 
mind. The first is Govind Rao (P. W. 
No. 1) first cousin to the plaintiff, who 
financed and conducted the mutation proa ' 
ceedings that preceded this suit and is ^ 
doing the same for this suit. Of Nathuji 
he says: “He used to get into fits of un- 


- consciousness for eight days or so before ` 


his death. During this period of eight days © 


(1) 33 C. 537;°3 0. L.J. 349; 10 0. W. N. 522; & 
Bom. L.R 375;1 M, L, T. 131; 16 M, L. J. 161; 33 
I, A. 6&0 (P. 0.) : 


a 


[96 I. ©. 1928] & agree! 


“dar purchaser for defaulting Prr 
rances, whether binding. 
A purchaser ata revenue sale, ‘ruo is a benam 
_ for a defaulting proprietor, is only entitled to take th 
‘property subject to the encumbrance created by thé 
, defaulting proprietor. [p. 405, col. 2.] 
Mahomed Gazee Chowdhry v. Pearee Mohun Mooker- 
jec, 16 W. R. 136, Alum Manjee v. Ashad Ali, 16 W. 
R. 138, Tarini Charan Sarkar v. Bishun Chand, 44 
- Ind. Cas, 304: 22 0. W. N. 505; 23 M. L. T. 147; 7 L. 
: W. 315; 27 C. L. J. 303; 34 M. L. J. 361; 4 P. L. W. 
249; 16 A. L. J. 271; (1918) M. W. N. 295: 20 Bom. L. 
R. 553 (P. C.), followed. 
. Appeal against a decree of the Additional 
District Judge, Chittagong, dated the 2nd 
of May 1923, affirming that of the Munsif, 
First Court at Patiya, dated the 19th of July 
1920. 
Babu Narendra Kumar Das, for the Ap- 
pellant. . 
Babu Chandra Sekher Sen, for the Respond- 


ent, 


SUDGMENT.-- There were two suits 
.one was brought by the present appellant 
- against the respondent in which the appel- 

lant claimed that the respondent was his 
benamdar in respect of a certain mahal. 
The other suit was by the respondent 
against the appellant and others for re- 
covery of possession of the mahal. The first 
suit was dismissed by the Munsif on the 
finding that the respondent was not the 
appellants benamdar. The second suit 
was decreed; but it was found by the 
“Munsif that the respondent who was the 
plaintiff in thesuit was the benamdar for 
one Nezamat Ali. The. defendant in that 
suit (the appellant) resisted the plaintiff's 
claim firstly, on the ground that the plaint- 
iff was his benamdar; and secondly on the 
ground that he had some encumbrances 
which the plaintiff was not entitled -to 
annul or ignore. The first ground was 
settled by the decision in the counter 
.suit in which the appellant was the plaint- 
iff. As to the second ground, the Munsif 
held that as the plaintiff Asgar Ali was a pur- 
chaser uncer Act XI of 1859 he was entitled 
‘to annul all encumbrances. On appeal the 
learned Additional District Judge has held 
that the interest of the appellant in the 
mahal was not a protected interest under 
B. 37 of Act XI of 1859 and, therefore, 
was not available against the purchaser at 
-the revenue sale. The finding of the Munsif 
that Asgar (the respondent) was the benam- 
dar of Nezamat Ali was not questioned 
before the learned Judge. He proceeded, 
therefore, on the assumption that he was 
such a benamdar. and -held that under. the 








ems to us to be 
is that the 


defaulting proprietor is 
ke the :property subject 
to the encumPfance created by the de- 
faulting proprietors and he has relied upon 
the rulings in the cases of Mahomed Gazee 
Chowdhry v. Pearee Mohan Mookerjee (1) 
Alum Manjeev. Ashad Ali (2) and Tarini 
Charan Sarkar v. Bishun Chand (3) where 
their Lordships of the Judieial Committee 
affirmed the proposition. The appellant 
states before us that Nezamat Ali forwhom 
the respondent is the benamdar was one 
of the defaulting proprietors of the mahal, 
There is no finding upon this point by 
either of the Courts below as their attention 
was not drawn tothe provisions of s. 53 of 
Act XI of 1859. There is astatement in the 
judgmentof the Munsif that Nizamat Ali 
is a major co-sharer in the mahal. But it is 
not known if he was one of the defaulting 
proprietors or had opened’ a separate ac- 
count with the Collector in respect of his 
share in the mahal. The learned Vakil for 
the respondent does not question the princi- 
ple of law relied upon by the appellant 
but he asks for a decision on the question 
as to whether Nezamat Ali was one of the 
defaulting proprietors and as such whether 
s. 53 is applicable to the present case. We 
think that in the circumstances of this case 
we should have a clear finding upon this 
point by the lower Appellate Court, 


The decree of the lower Appellate Court 


- is, therefore, set aside and the case remand- 


ed to that Court fora finding as to whe- 
ther Nezamat Ali was one of the defaultine 
proprietors. If there is sufficient evidence 
on the record ‘in order to come to a finding 
upon this question the lower Appellate 
Court will either receive evidence on the 
point or direct the Munsif to take such eyi- 
dence and record his finding thereon. If 
“tha finding is in favour of the appellant, 
the question as to how far the interest 


(1) 16 W. R. 136. 
(2) 16 W.R, 138. 
(3) 44 Ind. Cas. 304; 22 O. W. N. 505: 23 M. L.T 
147; 7 L W. 315; 27 ©. L. J. 303; 34 M. L. J. 361: 4 P 
+L. W. 249; 1€ A. L. J. 271; (1918) M. W. N. 295: 96 
- Bom. L. R. 553P, C). ' 












considered. 
the result. 
M, B. 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
ORIGINAL Cryin Suir No. 710 or 1924, 
December 238, 1925. 
Present:—Mr. Tyabji, A. J. ©. 
NIAMAT wire or AYOOB 
— PLAINTIFF 
VETSUS 
UMAR son or ESSA AND OTHERS— 
DEFENDANTS. 

Civil Procedure Code (Act V of 1908), s. 11—Res 
judicata between co-defendants—Partition suit. 

Where there isa conflict between co-defendants, 
and the judgment defines the real rights and ob- 
jigationa of the defendants inter se, the* decision 
being necessary in order to give the proper relief to 
the plaintiff, it operates as res judicata between the 
defendants. [p. 40%, col. 1.] : i 

Where there is a complete decree for partition, the 
rights ofeach party are determined not only as 
against the plaintiff, but as against all the other 
parties including co-defendants. |p. 409, col. 1.) 

In order, therefore, to determine whether a decision 
ina partition suit operates as res judicata, the. nature 
of the suit must be borne in mind. [ibid.] i 

Mr. Chabaldas Rochiram, for the.Plaint- 


2 


iff, . . 
Mr, Dipchand Chandumal, for the Defend- 


ants. 

JUDGMENT .—tThe plaintiff sues for 
partition ofthe estate of her father, and 
for her share therein on the basis that the 
law governing the estate is the Muham- 
madan Law. The defendants resist that 
claim on the basis that the Hindu Law 
governs the estate and that under that law 
the plaintiff is not entitled to any such 
share. | 


It was by the consent of the parties 


ordered that issues Nos. 2 and 4 should. 


be tried as preliminary issues:—These 
two issues as framed by the parties them- 
selves—they were not settled by me—are as 
follows:— 

Issue No. 2.—Is the suit res judicata by 
reason of the decision in Suit No. 343 of 
1902 of this Court ? 

Issue No. 4,—Is the plaintiff estopped 
from contending that the parties are gov- 


` arguments. 


(98 I. ©. 1926] 


by Muhammadan Law and claiming 
hare? - 

These issues, were not referred to in 
The only question argued 
before me was whether it is res judicata 
between the parties to this suit that the 


| plaintiff's father’s estate in regard to the 


plaintiff's claim to succeed to him as his 
daughter, is governed not by Muhammadan 
Law, but by Hindu Law. The question 
arises on the pleadings: ifthe Hindu Law 
governs the estate the plaintiff is not en- 
titled to succeed: if the Muhammadan 
Law, then sheis. The defendants contend 
that the matter is res judicata by reason of 
a decision of this Courtin SuitNo. 343 of 
1902. The second issue in that suit was “Are 
the parties governed by Hindu Law or Mu- 
hammadan Law.” 

Though the issues both in the present 
case and the earlier decision are so broadly - 
worded that they would have merited Mr. 
Justice Beaman’s disapproval—see Advocate- 
General v. Jimbabai (1), Jan Mahomed v. 
Datu Jaffar (2) yet the actual point argued 
before me was restricted to the narrower 
question I have stated above; and there is 
no doubt that the same general question 
was decided in the previous suit, viz., what 
law applies to the estates of the members 
of this community, though it is too often 
overlooked that even in such cases the 
actual questions in each suit are different; 
the question then was whether Nuribai 
was entitled to a share in Haji Ibrahim’s 
estate and the question now is whether 
Niamtbai is entitled to a share in Isa's 
estate, cf. Mohammad Ahmed v. Zahur 
Ahmad (3) (at bottom of the page}. However 
the issue in each instance depends upon 
the decision of the question which law is 
applicable, and the only point that has to 
be decided now is whether the former suit 
was between the same parties as the pre- 
sent. In this connection [ think it is im- 
portant to bear in mind the 3rd Explana- 
tion tos. 11 of the O. P. C., which is as 
follows:— : 

“The matter above referred: to must in 
the former suit have been alleged by one 
party and either denied or admitted, express 
ly or impliedly, by the other.” 

In the former suit the plaintiff was one 
of the defendants. The identities of the 


(1) 31 Ind. Cas. 106; 41 B. 181; 17 Bom. L. R. 799. 

(2) 22 Ind. Cas 195; 38 B. 449; 15 Bom. L. R. 1044, 

(8) 67 Ind. Oas. 523; 44 A. 334 at p. 337; 20 A. L.J. 
193; 4 U. P. L. R. (A) 55; A. L R. 1922 AN. 19, 
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ak, that for the purpose: 
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with unanimity. This 
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Jur. 301; 6 Ind. Dec. (N. s.) 
p. 638; 15 L. J. Oh. 441; 67 
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Suit No. 343 of 1902. 
15 


il 

5> 13 

» l4 (called Dada) 

» 16 Nota party but wag 


a witness, 
efendant No. 17, 


repre 
ants N 
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and deciding a case Wtween co-defendants 
the Court will try antake that case, 
and the co-defendants wi me nome Bit, 
if the relief given to the plaintiff does 
not require or involve a decision of any 
case between co-defendants, the co-defend- 
ants will not be bound as between each 
other by any proceeding which may be 
necessary only to the decree the plaintiff 
obtains.. 

One of the clearest re-statements of it 
is to be found in Ahmad Ali v. Najabat 
Khan (6) in which Banerji, J., states that 
“a previous suit in which the parties to 
the subsequent suit were co-defendants 
cannot -ordinarily be regarded as a suit 
between the same parties.” These words 
of that very learned Judge seem to me to 
be in accordance with Explanation IL! to 
8. ll. 

The same consideration was from another 
aspect and in more general terms alluded 
to by Bachelor, J., when he said: “ The first 
consideration to be borne in mind is that 
the Oourt is slow to enforce the principle 
of res judicata as against co-defendants, 
and the limits of the operation of the 
principle in such cases seem to me to be 
narrowly laid down.” He again a little 
later mentions the -reluctance which the 
Oourts ordinarily feel to extending the 
doctrine of res judicata to co-defendants— 
Fakirchand Lallubhai v. Naginchand Kali 
das (7). 

The insistence upon the conflict of inte- 
rests between the co-defendants is perhaps 
most clearly shown in Fakirchand Lallu- 
bhai v. Naginchand Kalidas (7). There, 

(6) 18 A. 65 at pp. 67, 68; A. W.N. (1895) 156; 8 
Ind. Dee. (x. s.) 749. 

(7) 33 Ind. Cas. 423; 49 B. 210 at p. 216; 17 Bom. L. 
R. 1106, 


as the fourth defends 
supported the then p 
tention that his then co- 
his partners, and though the 
that those co-defendants were nt 
_ still in the second suit the plainti 
entitled to litigate again the sa 
and apparently the reasons 
the prior decisicn was n 
just and determine th 
Hes of the co-defend 


question; 
ere: (1) that 
necessary to ad- 
Frights and liabili- 
ts inter se; (2) that 


the fact that the plaitiie had in the earlier 


suit dissociated himsj+ from his then co- 
defendants on a Polls which did not affect 
his liability in that suit, did not make that 

. point, a question fn controversy between 

“them in that SUM Bachelor, J. p. 217*); and 
(3) that_thererfas no real decision as to the 
rights of the former co-defendants (Hayward, 
J., p. 219*), 

I will now refer to the most important of 
the other cases in which the matter alleged 
to be res judicata was decided in a suit 
in which the parties to the subsequent 
suit were co-defendants. In Shadal Khan 
v. Amin-ullah Khan (8), “ Although 
jn the former suit they (the defend- 
ants) nominally stood inthe same array 
yet as a faet they were opposed. to each 
other”. In Bhagwant Singh v. Tej Kuar 
(9), it was held not to be res judicata as 
“the question whether the family was joint 
or divided was not determined among the 
defendants inter se, but simply as against 
the plaintiff’. In Ramanuja Ayyangar v. 
Narayana Ayyangar (10) two co-defend- 
ants set upa gift to defeat the claim of 
the plaintiff: and subsequently one of the 
defendants was allowed to plead against the 
other the invalidity of the gift, because 
“as between them there was no active con- 
troversy either as to the factum or to the 
validity of the deed of gift, but-the gift 
was set up by both of them jointly with 
the object of defeating the suit of the then 
plaintiff.” On the other hand in Madhavi 
v. Kelu (11), the question in issue “was 
the subject of active controversy between 
the present plaintifiand the thenkarnavan”; 
and so the condition was satisfied that “the 
matter in dispute in the second suit for- 

(8) 4 A. 92; A. W. N. (1881) 137; 2 Ind. Dee. (x. s.) 

sane 8 A. 91; A, W. N. (1886) 19; 4 Ind. Dec. (x. s.) 
a0) 18 M. 374; 6 Ind. Dec. (x. s.) 609. 
11) 15 M. 264; 5 Ind. Dec. (N. s.) 535. 
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and seco 

brothers said had ee 
ed; then on the 5 pendente lite, of 
the third brother, the two other brothers 
turned round and contended that the fami- 
ly was joint, but the Court held that the 
family was separate. The first brother 
had died before the appeal in the earlier 
suit was heard, and his widow was reg- 
pondent in the second brother's appeal ( page 
475*) so that the first and second brothers 


. were: ranged on opposite sides in one stage 
- of the first litigation too. 


Then the second 
brother brought the second suit against 


“the first brother’s representatives alleging 


that the family was joint; and the matter 
was held to be res judicata. 


On a consideration ofthese facts it appears 
that if the Judges in Pursotam Rao 
Tantia v. Radha Bai (16) had gone 
into details: they might have come to the 
decision they did on the well-recognized 
principles to which I have alluded. In any 
case they do not purport to go against 
those principles, or to lay down any new 
principles. 


In this case I have to decide the position 
of the plaintiff, apart from the fact that she 
was a minor was rather anomalous in the 
earlier suit. No doubt, if her ultimate 
interests had been completely and ade- 
quately considered, it would have been 
to her interest to allege that the Muhamma- 


_dan Law governed the estate, bui from a 


short-sighted view the plaintiff in the 
earlier suit, might have been taken by the 
defendants.asanenemy of the branch re- 
presented by Isa, and it might have been 


‘considered that all the heirs of Isa or his 


would-be heirs were interested in warding 
off that attack. ‘On the materials before 
me it would seem that this was the case: 
and as I have already said the defendants 
were united amongst themselves, and made 
common cause against the plaintiff. There 
was no controversy amongst the defendantg 
and no questions determined in which one 
defendant was opposed to another 


a ct maang 










OUDH COURT. 
Seconp Crviz APPRAL No, 168 or 1928. 
February 5, 1926. 
> Present:—Mr. Justice Misra. 


GULAB KHAN AND ANOTHER—DEFENDANTS' 


-——APPELLANTS 
VETSUS 
LAL MOHAMMAD KHAN— PLAINTIFF 
RESPONDENT. 

Transfer of Property Act (IV of 1882), s. 107—Ease- 
ments Act (V of 1882),-s. 52— License to plant trees— 
Léase, unaccompanied by delivery of possession, vali- 
dity of—Ejectment. 

Plaintiff was given permission by means of an un- 
stamped and unregistered piece of paper to plant trees 
on a certain plot by the talukdar. On the strength 
of this permission he sought to eject the defendant 
who was in actual occupation of the plot: 

Held, (1) that if the document was regarded as a 
mere license, then under s. 52 of the Easements Act 
it did not create any interest in the property in favour 


. of the plaintiff; [p. 411, col. L] 


. (2) that if the document was to be treated as a 
lease it was invalid under the provisions of s, 107 of 
the Transfer of Property Act inasmuch as the posses- 
sion of the property had not been delivered to the 
plaintiff; [ibzd.] 

(3) that, in either case, the plaintiff was not entitled 
to eject the defendant from the land in dispute. [ibid,] 


The appellants, named above appeal to the 
Court of the Judicial Commissioner, Oudh, 
from the decree dated the 23rd December, 
1925, accepting the appeal of the plaintiff re- 


spondent in Civil Appeal No, 179 of 1923, 


thus setting aside the deeree of Court 
of the Munsif, Kunda at Partabgarh, dated 
the 20th November, 1923. < 

Mr. Niamatullah, for Messrs. H. Husain, 
and Naimullah, for the Appellants. 

Mr, Khaliquzzaman, for Mr. M. Wasim, 
for the Respondent. 

JUDGMENT.—This appeal arises out 
of a suit for possession brought by the 
plaintiff-respondent in the Court of the 
Munsif of Kunda at Partabgarh. The al- 
legations on which the plaintiff came into 
Court are to the effect that he had got a 
license in August, 1922, from the Raja of 
Dalip Pur in respect of 14 biswas parti land 
ef plot No, 490 to plant trees thereon, and 
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d 101. of O. XXI. The learned Chief 
Justice there gives the reason why the ex- 


. planation added to s. 647 of the Code of 


$ : - 1882 was emitted in the Code of 1908 with 







Macleod, 
by an auction-pur asking this: Court 
to intervene in the matter of an’ order 
passed by a Subordinate Judge in Miscel- 
laneous Application No. 70 of 1924. The 
opponent was a judgment-debtor in Dar- 
khast No. 879 of 1923. His property having 
been sold in execution, he made an appli- 
cation, under O. XXI, r. 89 of the O. P. C, 
for setting aside the sale after deposit of 
the amount of the purchase-money for pay- 
ment to the decree-holder the amount 
specified in the proclamation of sale with 
5 per cent. for payment to the purchaser. 
The applicant absented himself on the day 
fixed for hearing, so that his application 
was dismissed for want of appearance. He 
then applied to set aside the order of dis- 
missal. The learned Judge dealing with 
it on its merits as an application under O. 

X, r. 9, came to the conclusion that the 
applicant had failed to assign any sufficient 
cause for his absence. But the learned 
Judge considered that this was a case for 
the exercise of his inherent powers under 
s. 151, and he, therefore, directed that, if 
the applicant paid the costs of the auction- 
‘ purchaser within a week, the application 
would be granted. 

A questionarises in limine whether O: IX, 
T. 9, would apply to an application made 


under O, XXI, r. 89, Section 141 directs ` 


that “the procedure provided in this Code 
in regard to suits shall be followed, as far 
as it can be made applicable, in all proceed- 
ings in any Court of civil jurisdiction.” It 
is pointed out by Mr. Mulla at page 307 
that the section does not apply to proceed- 
ings in execution. In Hajrat Akramun- 
nissa Begam v. Valiulnissa Begam (1) it 
was held that a Court cannot, under s. 103 
(which corresponds to O. IX, r. 9), restore 
to the file an application for execution 
which has been dismissed for default,- 
In Hari Charan Ghosh v, Manmatha Nath 
Sen (2) it was held that O. IX, r. 13, was no; 
.applicable to a proceeding under rr. 100 


(1) 18 B. 429; 9 Ind. Deo. (xN. 8.) 795. 
(2) 19 Ind. Cas: 683; 41 C. 1; 18 0. W.N. 343. 


r 


-to suits. 
+. 
1s an application ` 





the result that s. 141 does not make appli- 
cable to proceedings in execution the pro- 
cedure provided by the Code with regard 
An endeavour seems to have been 
made to get rid of the diffieulty with regard 
to an application made for setting aside a 


< sale which had been dismissed for want of 


appearance, by treating it as an original 
proceeding. 

In Bepin Behari Saha v. Abdul Barik (3) 
a reference is made to the case of Diljan 
Nichha Bibtv. Hemanta Kumar Roy (4) in 


. which it was held that O. IX, r. 9, was ap- 
. plicable to a case, in which an application 
. for setting aside a sale had been dismissed, 


as such an application should be treated as 
an original proceeding; ‘and that decisicn 
was approved of. 

Now, itis difficult to see how an applica- 
tion to set aside a sale by a judgment-debtor, 
under O. XXI, r. 89, could be considered 
an original proceeding and not a proceed- 
ing in execution. Order XXI is headed 
“Execution of Deerees and Orders.” When 
the property of a judgment-debtor is sold 
according to the provisions of the rules con- 
tained in that erder with regard to sales, 
and an application is made by the judgment- 
debtor to save his property from being sold 
by paying the amount that is due to the 
decree-holder, it should, in my opinion, 
be considered to be an application in eže- 
cution proceedings. Jt cannot be said to 
be an original proceeding standing by it- 
self, such as an application under the 
Guardians and Wards Act, or an applica- ` 
tion for winding up ofacompany. It was, 
therefore, not competent to the learned 


‘Judge to deal with this application on its 


merits. 

That being so, itis difficult to see how - 
the provisions of s. 151 would apply. But, 
apart from that, ib is certainly desirable 
that the provisions ‘of s. 151, as we have 
pointed out more than once, which gives 
inherent powers to the Court, should be 
applied with the greatest caution. If a 
party is absent from the Court when he 
ought to have been present, and cannot 
give any satisfactory reason for his ab- 


- sence, then there can be no particular 


(3) 35 Ind. Cas. 613; 44 O. 950; 21 O. W. N. 30; 
240. L. J. 446. 
(4) 29 Ind. Cas. 395; 190, W.N. 758: p 
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The defendants have now come up to 
Court in second appeal and the main arg 
ment advanced on their behalf before me is 
that the plaintiffs title to recover posses- 
sion over the said land had not been estab- 
lished. 

Iam of opinion that this contention of 
the defendants must prevail. The docu- 
ment Ex. I which is his title deed upon 
which the plaintiff relies is a paper signed 
and dated by the talukdar. It is a plain 
piece of paper unstamped and unregister- 
ed. It merely recites that the plaintiff has 
been given permission to plant trees on 
plot No. 490, measuring 14 biswas. It is 
clear that if this document isto be con- 
sidered a mere license then under s. 52 of 
the Easements Act (Act of V 1882) it cannot 
create any interest in the property in suit. 
If itis to be treated as a lease, as it was in 
the Courts below, it is invalid under the 
provisions of s. 107 of the Transfer of Pro- 
perty Act (Act-IV of 1882). According to 
that section “a lease of immoveable property 
from year to year, or for any term exceeding 
one year,{ or reserving a yearly rent, can be 
made only by a registered instrument, and 
all other leases of immoveable property: may 
be made either by registered instrument or 
by oral agreement accompanied by delivery 
of possession”. 

In this case it is clear that there is no re- 
‘gistered instrument, and in my opinion 
there is no proof which I can accept as 
good proof of the plaintiff having been 
delivered possession over the land in suit, 
The plaintiff nowhere stated in his plaint 
that possession had been obtained by him 
overthe said land, He merely alleged that 
in the month of October 1922 when he 
went to plant trees on the land he was 
obstructed by the defendants in that 
act, who, according to his own allega- 
tion, said that they would not not 
allow him to take possession (ham qabza na 
karnedenge). This shows that the plaintiff 
had not succeeded in obtaining possession 
of the land in suit‘and the defendants 
prevented him from taking possession, the 
moment he tried to do so. On behalf of 
the plaintiff-respondent my attention was 
drawn to the statement of Lalta Lal (P. W. 
No. 2) who is the ziladar ofthe Raja. He 
does not state anywhere in ‘his evidence 
that the plaintiff had actually taken posses- 
sion of the land in dispute. He made merely 
a general statement to the effect that pos- 
session had been delivered to the plaintiff, 


we 











the ziladar 
ntiff had ever 
Session over the 
| that trees belong- 
ing to the defendanW are admittedly stand- 
ing on a portion of the plet in dispute, I 
fail to understand how possession could, in 
such acase, be delivered by the Raja to 
the plaintiff, over the said plot. I And, 
therefore, that delivery of possession to the 
plaintiff in regard to the said land has not 
been established. The result of my finding | 
is that the lease relied upon by the plaintiff 
in support of his claim is not a valid lease 
which may give him any good title enforce- 
able in law, 

I, therefore, allow the appeal, set aside the . 
decree of the learned Subordinate Judge.of 
Partabgarh, and restore that of the learned 
Munsif of Kunda, dismissing the plaintiff's 
suit, wiih costs in all Courts. 

Z. Ke ` Appeal allowed, 








BOMBAY HIGH COURT. 
Crvit RevistonaL APPLICATION No. 159 
oF 1925. 

January 27, 1926. 
Present:—Sir Norman Macleod, KT., Chief 
Justice, and Mr. Justice Coyajee, 
BHAGVAN SAVLARAM SONAR— 
AUCTION-PURCHASER—APPLIOANT 
VETESUS 
DATTATRAYA JAYANT 
PURANDHARE—Jupement-Drsrorn— 
OPPONENT, 

Civil Procedure Code (Act V of 1908), s. 151, 0. 
IX r. 9,0. XXI, r. 89—Application to set aside sale 
on deposit—Dismissal for default—Restoration. 

An application under O. XXI, r. 89, 0. P. C., dis- 
missed in default cannot be restored under 0, IX, r. 
9, C. P. O. [p. 412, col. 1.] 

Hajrat Akramunissa Begam v. Valiulnissa Begam. 
18 B. 426; 9 Ind. Dec. (N. s.) 795 and Hari Charan 
Ghosh v. Manmatha Nath Sen, 19 Ind. Cas, 683; 41 ©. 
1; 18 O. W. N. 343, referred to. 

Bepin Behari Saha v. Abdul Barik, 35 Ind. Cas, 
613; 44 CO. 950; 21 O. W. N. 30; 24 C.L. J. 446 and 
Diljan Nichha Bibi v. Hemanta Kumar Roy, 29 Ind. 
Cas 395; 19 ©. W. N. 758, distinguished. 

Inherent powers under s. 151, O. P. C., must be 
exercised with the greatest caution especially when 
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ground for the Court to exercise its 1 
herent powers in his favour, so as to inter- 
fere with the rights of third parties, 
such as an auction-purchaser, which have 
come into existence owing to his default, 


We must, therefore, set aside the order of ` 


the Subordinate Judge. The result is that 
the sale is confirmed. The applicant is en- 
titled to his costs of the rule. 
‘Coyajee, J.—I agree. | 
R. L, Rule made absolute. 


OUDH CHIEF COURT. 
Sroconp Civin Appuau No. 373 or 1925. 
February 18, 1926. 

‘  Present:—Mr, Justice Raza. 
RAM PRASAD—DrFENDANT—APPELLANT 


i VETSUS 
KHUSAL SINGH— PLAINTIFF — 
RESPONDENT. 

Contract Act (IX of 1872), s. 16—Borrower in ur- 

gent need of money—Undue influence—Interest, con- 
tracted rate of-—High rate of interest—Clog on equity 
of redemption. : 
- Contracted rate of interest cannot be reduced solely 
on the ground that it is bard, excessive, extortionate 
. and unconscionable apart from any question of undue 
influence or fraud. [p. 414, col. 2.] 

‘Urgent necessity on the part of the borrower does 
not of itself place the lender in a position to domi- 
nate his will within the meaning of s. 16 of the Con- 
tract Act. fp. 414, col. 1.) 


In the absence of undue influence or unfair dealing, 


no case of clog can be put forward merely upon the 
ground that a high rate of interest has been stipulat- 
ed for in the mortgage deed. [p. 414, ecl. 2.] 

Raza Mohammad Khan v. Ram Lal Kalwar, 88 
Ind. Cas. 201; 12 O. L. J. 222; 2 0. W. N. 215; A. L 
R; 1925 Oudh 406, distinguished. 


-Appealagainsta decree of the Sub-Judge, 
Hardoi, dated the 28th April 1925, con- 
firming that of the Munsif, Sandila, dated 
the 30th April 1924. 

Mr, H. K. Ghose, for the Appellant. 

‘Mr, Niamatullah, for the Respondent. 

JUDGMENT.—This is a defendant's 
appeal arising out of a suit brought by the 
plaintiff for redemption of a 3% pies share 
in village Jugrajpur, Tahsil Sandila, Dis- 
trict Hardoi, 

The facts of the case, so far as it is neces- 
sary to state them for the purpose of dis- 
posing of this appeal, are as follows:— 

Kalika Singh obtained a decree of the 
property in suit, by right of pre-emption, 
against Bhagwandin, grandfather of the 
defendant,.on the 16th December 1910. 
He had to pay Rs, 321 under the decree 






bear interest at Re, ent. per mensem. 
It was provided by the Mortgage thatthe in- 
terest should be‘paid six monthly and should, - 
if not so paid, be added to the principal and 
bear interest at the same rate. The mort- 
gagor was to pay intereston Rs, 129 at 
the stipulated rate so long as the amount 


“was not paid off. Kalika Singh sold the 


property in suit together with some other 
properties, to the plaintiff by a deed dated 
the 23rd October 1918, The plaintiff de- 
posited Rs, 321 only in Court under s. &3, 
Act IV of 1882, on the 30th May 1923. The 
defendant refused to take the money de- 
posited by the plaintiff, and the latter then 
instituted the present suit on the 29th Octo- 
ber 1923. The plaintiff alleged that Rs. 129 
were entered in the deed fictitiously, that 
the terms of the mortgage were hard and ` 
unreasonable and constituted a clog on re-- 
demption, that the mortgagor had accepted | 
the terms in question under undue influ- 
ence and that he (plaintiff).was entitled to 
redeem the property in suit on payment of- 
Rs. 321 only. 

The suit was contested by the defendant. 
He denied all the allegations which were 
made in the plaint to show that the mort«.: 
gage was executed under undue influence 
and the terms were hard and uneconscion- ' 
able and the mortgagor had not received 
part of the consideration money entered in - 
the deed. He contended that the transac- ' 
tion was not open to any objection and that: . 
he was entitled to the whole amount due‘on 
the mortgage. He thus claimed Rs. 900, 
(principal and interest). 

The learned Munsif held that the sum of 
Rs, 129 was not fictitious, that the mortgage ` 
was not executed under any undue influ- 
ence, that the’provision as to interest was 
a clog on redemption and that the plaintiff : 
was entitled to redeem the mortgage on 
payment of Rs. 450, principal money, only. . 

The parties filed appeals challenging the - 
findings on the points decided against them — 
respectively. The learned Subordinate: 


Judge dismissed: both the appeals agreeing™' 






Wage was 
under any 
that the 






undue 
annual profits 
not exceed Rs. 
stances Í see no ream why the mortgagee 
should not be allowed the interest claimed. 
The conditions of the mortgage were not 
hard and unreasonable under the circum- 
stances of the case, and the mortgagor 
_ accepted them with his eyes wide open. It 


may be that the mortgagor was in urgent. 


need of money at the time he executed the 
mortgage but urgent need of money on the 
part of the borrower does not of itself place 
the lender in a position to dominate his 
will within the meaning of s.16 of the Con- 
tract Act. [See Sundar Koer v. Rai Sham 
Krishan (1). In.the case of Raghunath 
Prasad v. Sarju Prasad (2)] their Lordships 
of the Privy Council had to consider a mort- 
gage which provided that interest was to run 
at the rate of 2 per cent. per mensem payable 
annually. In case of non-payment the inter- 
est. was to be taken. as principal and the 
interest at the same rateof 2 per cent. per 
mensem was to run on the principal and 
interest so due. The trial Judge allowed 
simple interest at the rate of 2 per cent. per 
mengsem ‘only, but the High Court on appeal 
allowed the compound interest at the rate of 
2 per cent. per mensem as provided in the 
deed. Their Lordships held, affirming the 


decree ofthe High Court, that the case 


should be decided in accordance with the 
provisions of the Indian Contract Act, 1872, 
as amended by the Act of 1899 and not by 
reference to the English Money Lenders 
` Act. It was held further that although the 
interest provided in the deed was high, 
yet under the terms of s. 16 of the Contract 
Act, as amended by the Act of 1899, the 
mortgagor could not avoid the deed on the 
ground of undue influence unless he proved 


(1) 34 0.150; 34 I. A. 9; 4 A. L. J. 139; 5 C. L. J. 
106; 9 Bom, L. R. 304; 11 O, W. N. 249; 17 M. L. J. 
43; 2 M. L. T. 75 (P. C). | 

(2) 82 Ind. Cas. 817; 11 O.L. J. 122; AI R. 1904 
p. 6.60; 5P. L. T. 72; 22 A. L. J. 105; 2 Pat. L. R. 
87: 19 L. W. 470; 34 M. L, T, 57, 46 M. L. J. 610; 3 
Pat. 279; 26 Bom. L. R. 595; 28 O. W. N. 824; (1922) 
M. W. N. 638; 51 L A. 101; L. R. 5 A. (P. O.) 206; 10 
D, & A. L, R. 1395; 1 O.gW N. 210 (P. O.) 
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ortgagee was in a position to 
ominate his will. It was only when it had 


` been so proved that the question arose whe- 
` ther that position had been used to obtain 


an unfair advantage, the onus being then 
on the mortgagee, if the tarms of the deed 
appeared to be unconscionable, to prove 
that the contract had not been induced by 
undue influence, ` 

As pointed out in the case of Bibi Batul 
v. Debi Prasad (3) a Court has no power to 
reduce the contracted rate of interest solely 
on the ground that it is hard, excessive, ex- 
tortionate and unconscionable apart from 
any question of undue influence or fraud. 
A party tò a contract cannot avoid it on the 
ground of undue influence, unless he proves 
that the other. party was in a position to 
dominate his will. The mere fact that a 
party to a contract was at the time of, the 
contract indebted to theother party's brother, 
does not put the latter party in a position to 
dominate the will of the former. party. As 
pointed out recently in the case of Sukh Lal 
v. Murari Lal (4); if the consent given by a 
mortgagor to the rate of interest stipulated 
inthe deed of mortgage isfree and no undue 
influence or coercion is exercised, no relief 
by way of reduction in the interest agreed 
upon can be allowed merely on the ground 
that the rate is excessive. Ifthe rate stipu- 
lated in the deed is not hard and uncon- 
sionable, the mortgagor is bound to pay. 

I have already observed that both the 
lower Courts have held in the present case 
that the mortgage was not executed under 
any undue influence. In the absence of 
undue influence or unfair dealing, no case 
of clog can be put forward merely upon the 
ground that a high rate of interest has been 
stipulated for in the mortgage deed {See 
Sabeb Bakhsh Singh v. Mohammad Ali (5).] 
T do not think that the rate of interest was 
hard, excessive or extortionate in this case. 

The learned Subordinate Judge has re- 
ferred to the ruling in Raza Mohammad 
Khan v. Ram Lal Kalwar (6). It was held 
in that case that a postponement of the 
right of redemption for a-long period (25 
years) when coupled with such other pro- 
visions in the mortgage-deed as are wholly 
advantageous to the mortgagee and do not 

(3) 89 Ind. Cas. 348; 12 O. L. J. 379; A: I. R. 1925 
Oudh 535. 

(4) 95 Ind. Cas, 1019; 3 O. W. N. 248; 13 0. L.J. 
95; A. I R. 1926 Oudh 273. 

(5) 58 Ind. Cas. 115; 7 O. L. J. 389. è 

(6) 88 Ind. Cas. 201; 12 O. L, J. 222; 20. W, N, 215; 
A, L R, 1925 Oudk 406, 
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confer any corresponding advantage: 
favour of the mortgagor, operates as a clo 
on the equity of redemption and the mort- 
gagor is entitled to be relieved of it. In 
that case the mortgagor was held to be 
entitled to redeem before the expiry of the 
period of 25 years. That was the point 
which was decided in that case. No ques- 
tion of postponement of the right ofre- 
demption fora long period is to be con- 
sidered or decided in this case. I think that 
ruling does not help the plaintiff in this case. 

It may be that interest has accumulated 
in this case; but who is to blame? The 
mortgagor could have -easily stopped the 
running of interest by making payments 
at the proper time. He failed to do so and 
now he (or his representative) has himself 
to thank for the consequences. It is said 
that Bhagwandin was anxious to keep the 
property in his possession and so he had 
got the mortgage in question executed in 
favour of his son, Mathura Prasad. I am 
not prepared to accept this suggestion. Had 
Bhagwandin been really anxious to keep the 
property as alleged, he would surely have 
managed that Kalika Singh should not get 
the money to deposite the same in Court 
within the time fixed by the Court. In that 
case the decree which Kalika Singh had 
obtained in the pre-emption suit, would have 
become void and he would have lost the 
right of pre-emption over the property to 
which the decree related. In my opinion 
the lower Courts were wrong in not allowing 
interest to the defendant in this case. 

Hence, I allow the appeal and, setting 
aside decrees of the lower Courts, pass the 
following decree. Plaintiff to pay into 
Court Rs. 900, together with the defendant's 
costs of the suit in all the three Courts on 
or before the 138th August 1926. If such 
payment is not made on or before that date, 
the mortgaged property in suit shall be 
sold. Leta preliminary decree for redemp- 
tion be prepared under O. XXXIV,r. 7, Sch, 
1 of the O, P. C. 


R, L. Appeal allowed. 


LAHORE HIGH COURT. 
Crvin Revision No. 589 or 1925. 
April 6, 1926. 

Present :—-Mr, Justice LeRossignol. 
TARA CHAND—DEFENDANT—PETITIONER 


versus 
NASIR-UD-DIN—PLAINTIFE—RESPONDENT. 
Evidence adduced by both parties—Court of Appeal 
e~Burden of proof. 


AL KRIBHNA SARVATR. 415 


oth sides have produced their evidence, an 
Court should not decide the case merely on 
i, but should come to its own finding on the - 
recorded. 


on, forrevision under s. 44 of Act VI 
of 1 of the decree of the District Judge, 
Multa dated the 18th July 1915, reversing 
that of ‘the Sub-Judge, Second Class, 
Multan, dated the 24th February 1925. 

Mr. A. R. Kapur for,Dr. Nand Lal, for 
the Petitioner. ~“ Ra 

Mr, Amar Nath Chéona, for the Respond- 


ent. 

JUDGMEN T.—The District Judge has 
not come to any finding of his own upon 
the evidence. He states and states incorrect- 
ly that the trial Courtfound that defendant 
had failed to prove want of consideration; the 
trial Gourtindeed found that there was no 
consideration and that finding was based 
on the consideration of the evidence pro- 
duced by both sides. When both sides have , 
produced their evidence, the Appellate Court 
should not decide merely on the onus, but 
should come to its own finding on the evi- 
dence recorded. 

I, accept the petition, set aside the lower 
Court’s decres and remand for re-decision 
after consideration of the evidence. Stamp 
refunded. Costs to follow event. 

Z. K. Petition accepted. 


we au 


BOMBAY HIGH COURT. 
OrvıL REVISION APPLICATION No. 260 
oF 1925. 

March 18, 1926, 
Present:—Sir Norman Macleod, Kr., 
Chief Justice. 
KRISHNAJI GOVIND POPHALE AND 
OTHERS—DEFENDANTS—A PPLIOANTS 


versus * 
GOPAL KRISHNA SARVATE— 
PLAINTIFF-—OPPONENT, 
Dekkhan Agriculturisis’ Relief Act (XVII of 1879), 
s$. 2—Juice from trees, whether agricultural income. 
Income from toddy juice is agricultural income 
hee the meaning of Dekkhan Agriculturists’ Relief 
ct. 


Application from an order of the Small 
Cause Court Judge, Poona, 

Mr. G. B, Chitale, for the Applicants, 

Mr. P. B. Shingne, for the Opponent, 


JUDGMENT.—The question in this 
suit was whether the defendants were agri- 
culturists, The Judge found that their 


416 : oO K 
“income derived from land was at th 
Rs. 400, while there was income of 
from toddy trees. He said that su 
come was not derived from agricult 
cannot agree. The trees have tobe 
and looked after, and standing erop 
Act includes juice from trees. Oléarly, it 
was intended that the fruit of trées or the 
produce in the shape of juice, should be 
treated as crop. Therefore, the income 
from toddy juice can-be treated as agricul- 

tural income. 

Rule will be made absolute with costs 
and thecase remanded for disposal to the 
lower Court. A 


siR D Rule made absolute. 


LAHORE HIGA COURT. 
Seconp OIvIL ArrsaL No. 2096 or 1924. 
December 19, 1924. 

>  Present:—Mr, Justice Broadway. 
TIRATH RAM—Dsrenpant—APrELLANT’ 


VETSUS 
Tus MUNICIPAL COMMITTEE, 
AMRITSAR—P.Laintirr—RESPONDENT. 


Civil Procedure Code (Act V of 1908), O. XLI, r. 1- 


—Appeal—Copy of connected judgment not filed— 
Default, whether can be excused—Diseretion of Court. 
An Appellate Court has a discretion to condone the 
failure of an appellant to file a copy of a connected 
judgment, which contains the main judgment of the 
lower Court, along with his memo. of appeal. 
Second appeal from a decree of the 
Senior Subordinate Judge. Amritsar, dated 
_ the 7th January, 1924, affirming that of 
the Subordinate Judge, Fourth Class, 
Amritsar, dated the 12th November, 1923. 
‘Lala Jagan Nath, for the Appellant. 
JUDGMENT.—tThe first point for de- 
termination in this appeal is whether the 
absence of the copy of the connected judg- 
ment (which was the main judgment) can 
be condoned or otherwise the appeal is 
barred. Inmy opinion the said copy should 
have been filed. As howeversomany other 


copies had been filed I think the circum-.- 


stancesaresuch as warrant my extending the 
period and I, therefore, admit the appeal. 

For reasons givenin my judgment in 
Civil Appeal No. 1004 of 1924 I accept this 
appeal and return the case to the lower 
Appellate Court for a re-hearing and re-deci- 
gion in accordance with law. The stamp 
will be -refunded and costs will follow the 
event. 


aK. Appeal accepted, ` 
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LAHORE HIGH COURT.. 

MiSCELLANEOUS First OIVIL APPEAL 
No. 548 oF 1926, 

Ate May 14, 1926. 

\ Present:—Mr. Justice Jai Lal. 

* RIK HI KESH—PLAINTIFF—APPELLANT 


VETSUS 
MELA RAM—DEFENDANT—RESPONDSNT. 


Preliminary decree—Ezecution of decree for costs. 

Execution of a deeree for the costs of a preliminary 
decree can be proceeded with before the final decree 
bas been passed. 


Miscellaneous first appeal from an order 
of the Senior. Subordinate Judge, Amritsar, 
dated the &th February 1926. 

Mr. D. C. Ralli, for Mr. Dev Raj Sawhney, 
for the Appellant. 

Lala Moti Sagar, R. B., and Mr. Har 
Parshad, for the Respondent. 

JUDGMENT.—A preliminary decree 
for partition was granted by the Senior 
Subordinate Judge, Amritsar. The plaint- 
iff was ordered to pay two-thirds of the de= ` 
fendant’s costs. The latter has filed an 
appeal against the preliminary decree, 
Farther proceedings in the case have been 
stayed by the orders of this Court, but the 
question of execution of the decree, so far 
as it related to the payment of costs by 
the plaintiff to the defendant was left open. - 
The learned Judge (Dalip Singh, J.,) 
remarked that he did not see any reason 
why execution of costs should be stayed, 
but the Counsel for the plaintiff contended . 


: before him that the costs of a preliminary 


decree could not be executed till the final 
decree. The learned Judge remarked that . 
if that was so, and he did decide the point, 
there was no reason why there should be 
an order of stay. 

This is an application for stay of execu- 


_tion of the deeree as to costs. No authority ` 


has been cited in support of the contention : 
that the execution of costs in a decree such 
as the present cannot proceed till the final 
decree has been passed. I consider that 
no sufficient ground’ has been shown for 
stay of execution. I, however, order that - 
the amount paid by or recovered from the 
judgment-debtor should not be paid over 


- tothe deeree-holder unless the latter fur- 
‘nishes security to the satisfaction of the 


Executing Court that he will make resti- 
tution in respect of the same, if so ordered 
by a competent Court with interest at the 
rate of Rs. 9 per cent. per annum from tha 
date of the receipt by him till the restitu- 
tion thereof. 


RL Order accordingly, 


——, 
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BOMBAY HIGH CO 
First Civin Appuat No. 261 oF 1 
February 2, 1926. 

Present:—Sir Norman Macleod, Kr., Chi 

Justice, and Mr. Justice Coyajee.. 
Tse BANK or BARODA—AppaLiant 

VvETSUS 

H. B. SHIVDASANI— RESPONDENT. 
Oharge—Fixed or floating charge, incidents of— 
Operation of security— Carrying on of business. 
A charge on specific assets of a Company, when 
the security can be put into immediate operation, is 
a fixed and not a floating charge and its nature 
‘cannot be altered so as to become a floating security 
merely because in spite of the charge the .business of 
the Company continues to be carried on.[p. 420, col. 1.] 


Government Stock and other Securities Investment 
Company v. Manila Railway Co., Limited, (1897) A. O. 
81; 66 L. J. Oh. 102; 75 L. T. 558;45 W. R. 353, 
Illingworth v. Houldsworth, (1904) A. O. 335; 73 L. J. 
Ch. 739; 20 T. L. R. 633; 55 W. R. 113; 91 L. T. 602; 12 
Manson 141 and Evans v. Rival Granite Quarries Co., 
(1910) 2 K. B. 979; 79 L. J. K. B. 970; 54 S. J. 580; 26 
T. L, R. 509, referred to. 


First appeal from a decision of the 
District Judge, Ahmedabad, in Miscel- 
laneous Application No. 185 of 1924. ` 

Mr. Coltman (with him Mr. N. P, Desai), 
_ for the Appellant. 

Mr. G. N. Thakor (with him Mr. H. V, 
Divatia), for the Respondent. 


JUDGMENT. 


Macleod, C. J.—The applicant, as 
Official Liquidator of the Whittle Spinning 
and Manufacturing Company Limited, filed 
this application, under s. 233 of the Indian 
Companies Act, in the Court of the District 
Judge of Ahmedabad, asking for a declara- 
tion that the floating charge given to the 
Bank of Baroda by the Company, on June 
13, 1924, was invalid as having been grant- 
ed within three months of the commence- 
ment of the winding up. f 

The instrument creating the charge in 
dispute, Ex.77/5, was executed on June 
13, 1924, by two Directors in favour of the 
Bank. 

A petition for the compulsory winding 
up of the Company was presented on August 


7, 1924, Therefore, it is not denied that the- 


charge was given within three months of the 
“commencement of the winding up, and, as 
the District Judge has pointed out, any 
attempt to prove that the Company was 
solvent at the time the charge was created 
was bound to fail. 

So the only question in issue was whe- 
ther Ex. 77/5 created a floating charge. 
The District Judge answered this question 


27 


Pan 


- that period, consider that the 


ing to us onloan two lacs, we 
positedand pledged with and to the’ 
as security for the repaymentof the | 
with interest thereon at seven anda halt 
per cent. per annum with quarterly rests 
all the liquid assets including stock-in- 
process now or at any time hereafter stored 
by us in the godowns and the mill premises 
situated in Broach District, the keys of 
which godowns have been delivered to the 
Bank and shall remain in the possession of 
the Bank, which liquid assets including 
stock and stock in-process we declare to 
be our absolute property and not to have 
been charged or incumbered in any way 
whatsoever. And we handed to you our 
promissory note for the sum of rupees two 
lacs (Rs. 2,00,000) payable on demand and 


‘bearing interest at the before-mentioned 


rate of seven.and a half per cent. per 
annum, and all moneys and interest from 
time to time due by us to the Bank shall 
be recoverable by the Bank in Bombay or 
Ahmedabad or elsewhere on demand, but 
it is understood thatif we faithfully per- 
form and obsérve all the under-mentioned 
conditions, the Bank will not demand repay- 


‘ment of the moneys due by us hereunder 


for the fixed period of twelve calendar 
months from the date of the abovesaid 
promissory note dated November 14, 1923, 
unless the Bank shall, at any time within 
goods de- 
posited with and pledged to it do not form 
adequate security for the money due by us, 
andasto this the Bank shall be the sole 
Judge and shall decide. Interest on the 
said loan shall be paid at the end of each 
third calendar month following the date of 
the advance,” 

Then follow certain conditions. Inter 
alia, the Company was not, during the 
continuance of the security, to pledge or 
otherwise charge or encumber any of the 
goods pledged to the Bank. The Company 
was to maintain the stock at a value thirty- 
three and a half per cent. in excess of the 
amount due for the time being on the 
security. 


fed 
all 





fnk was to recover the 
Prards the liquidation of the debt 
the Bank. 

wW ihe Company were to pay the Bank re- 
gularly every month Rs. 45 to defray: the 
expenses of a clerk and a peon to be placed 
in charge of the liquid assets including 
stock and stock-in-process at the godowns 
and mill premises by the Bank, and to hold 
possession of the goods deposited. 5 


Reliance has been placed by the respond- 
ent on the following Resolution passed by 
the Board of Directors ata meeting held 
on June 12, 1924;— 

“Letter from the Bank of Baroda re- 
garding security of their loan of two lacs 
‘was placed before the Board and discussed. 
Resolved that a floating charge on the liquid 
assets of the Company be given to them and 
that two of the Directors sign the Bank 
“Papers.” 

Obviously, wsare not concerned with a 
Resolution of the Board, but with the pro- 
per construction to be placed on the docu- 
ment actually signed. None of the Directors 
was called to explain whether the Board 


understood the real legal significance of . 


the term ‘floating charge.’ Onthe other 

hand, Mathew DeSouza, an accountant in 
` the Bank, deposed that Ganpatram R. 
Pandya was sent by the Bank to take charge 
of the liquid assets. Ganpatram deposed 
that he took possession of the liquid assets 
on June 14. Ratanlal karkun went with 
him to be left in charge. A list of the 
stock was taken and signed by the Company 
and at prominent places the Bank’s Boards 
were put up. Thereafter Ratanlal sent 
weekly returns. No one could remove any- 
thing from the goods in charge except 
with Ratanlal’s permission. : 


It may also be mentioned that in Suit No. 
478 of 1924, filed by a share-holder against 
the Agents and Directors, a Receiver was 
appointed, but that appointment made no 
difference to the position of the Bank with 
regard to its possession of the liquid assets, 
and its clerk was retained in charge thereof, 
should have thought myself there coula 
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culty in holding that Ex. 77/5 
a pledge and nota floating charge. 


manding over possession to the pledgee 
afterthe goods pledged had been inven- 
toried. The Company agreed to maintain 
the goods in the godowns at a value of 
thirty-three anda half per cent. above the 


ne insurance monies and apply~ amount for the time being due, and as no 


goods were allowed to be removed without 
the consent of the Bank’s clerk in charge, 
it was hisduty to see that the goodsin the 
godown were maintained at their prescribed 
value, | 
In Government Stocks and other Securities 
Investment Company v. Manila Railway Co. 
Limited (1) the Manila Railway Company | 
issued debentures by which it undertook to 
pay the principal at a distant day and in- 
terest on fixed days half-yearly and charged 
by way of floating security all its property 
present and future. A condition endorsed 
on the debentures provided that notwith- 
standing the said charge the Company 
might, inthe course of and for the purpose 
of its business, sell or otherwise deal with 
‘its property until default should be made 
inpayment of interest for three months 
after the same should have become due, or 
until an order or resolution for winding up, 
After an instalment of interest had been 
duefor more than three months, before the 
debenture-holders had taken any step to 
enforce their security, the Company by an 
issue of bonds mortgaged specific assets. 

It was held, upon a construction of the. 
condition, that the debenture-holders were 
not entitled, on the facts stated, to an 
injunction restraining the Company from 
paying interest to the bond-holders.- 

It was contended for the debenture-holders 
that, ab the expiration of the three months, 
the floating charge became fixed and the 
Company would not deal with the property 
to the prejudice of the bond-holders. 

. Lord Macnaghten said (page 86*) :— 

“A floating security is an equitable’ 
charge on the assets for the time being of 
a going concern. It attaches tothe subject 
charged in the varying condition in which ~ 
it happens to be from time to time. It isof: 
the esseace of such a charge that it remaing 
dormant until the undertaking charged 
ceases to bea going concern, or until the 
person in whose favour the charge is created 


(1) (1897) A.C. 81; 66 L. J. Ch. 102; 75 L. T. 553; 45 
W. R. 353. ae 
*Page of (1897) A. O—[Ed] 
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intervenes. His right to intervene may of 
course be suspended by agreement. tif 
thereisno agreement for suspension, he n@av 
exercise his right whenever he pleases af 
default.” 


In Illingworth v. Houldsworth (2) a Com- 
pany, by way of security to guarantors, assign- 
ed by deed all its present and future book 
debts, with the benefit of all securities for 
the same toa trustee in trust for the gua- 
rantors. The deed contained no express 
provision against possession being taken 
by the trustde, but declared that the trustee 
should at any time,if required by the 
guarantors, giva notice ofthis assignment 
to the Company's debtors, but that it should 
not be incumbent onthe trustee to give 
notices unless he thought fit; with provi- 
sions that the trustee might at any time 
give notice, appointa Receiver, and exer- 
cise the statutory power of sale, but mean- 
while should not be answerable for allowing 
the Company to receive its book debts. It 
was held, that, upon a true construction of 
the deed, it was clearly intended that the 
Company shall carry on its business in the 
ordinary way and receive the book debts 
for that purpose, and that the deed wasa 
floating charge within the meaning ofs. 
4 of the-Companies Act, 1900, and void for 
want ofregistration in a question between 
the trustee and acreditor of the Company, 
Lord Macnaghten said (page 358*) :— 

“With regard to the criticism which 
Vaughan Williams, L. J. passed, not I think 
unkindly, on some words cf mine in the 
Manila case (1), Ionly wish to observe 
that what I said was intended as a descrip- 
tion, not as a definition, of a foating secur- 
ity. Ishould have thought there was not 
much difficulty in defining what a float- 
ing charge is in contrast to what is 
calleda specific charge, A specific charge, 
T think, is one that without more fastens on 
ascertained and definite property or pro- 
perty capable of being ascertained and 
defined; a floating charge, on the other hand, 
is ambulatory and shifting in its nature, 
hovering over and soto speak floating with 
the property which it is intended to affect 
until some event occurs or some act is done 
which causes it to settle and fasten on the 
subject of the charge within its reach and 
grasp.” 

The appellant before us has placed some 






(2) (1901) A. C. 335; 73 L. J. Oh. 739; 20 T. L. R. 
833; 55W. R. 113; 91 L, T. 692; 12 Manson 141, 


BANK OF BARODA V. SHIVDASANI, 


Halsbury’s judg 

















reliance on 
learned Lord Ohan 
353*):— 
“I do not think it n 
abstract definition of whata 
is; it is enough to say that th 
is one, and I think it is one for ma 
In the first place you have that wit 
sense I suppose must bean element I 
definition ofa floating s2curity, that it 
something which is to float, not to be put int 
immediate operation, but such that the Com- 
pany is to beallowed tocarry on its business, 

It contemplates not only that itshould carry 

withit the book debts which were then exist- 

ing, but it contemplates also the possibility 

of those book debts being extinguished by 

payment to the Company, and that other 

book debts should come in and take the 

place of those thathad disappeared. That, 

my Lords, seems tome to be an essential cha- 

racteristic of what is properly called a float- 

ingsecurity. Therecitals, lagree with Cozens- 

Hardy, L. J., are not without their import- 

ance. They shew an intention on the part 

of both parties that the business of the 

Company shall continue to be carried on 

in the ordinary way—that the book debts 

shall be at the command of, and for the 

purpose of being used by, the Company. Of 

course, if there was an absolute assignment 

of them which fixed the property in them, 

the Company would have no right to touch 

them at all. The minute after the execu- 

tion of such an assignment they would have 

no more interest in them, and would not be 
allowed to touch them, whereas as a matter 
of fact it seems to me that the whole 
purport of this instrument is to enable the 

Company to carry on its business in the 

ordinary way, to receive the book debts that 

were due to them, to incur new debts, and 

to carry on their business exactly as if this 

deed had not been executed atall. That is 

what we mean by a floating security, 

“Tt appears to me, notwithstanding the 
argument we have heard, that it is impos: 
sible to doubt that the bargain between the 
parties which is evidenced by this instru- 
ment is one which could only be carried 
out atall by its being a floating security 
suchas I have indicated, and which must 
comprehend those incidents.” 

The first incident mentioned by their Lorde 
ships was thatthe security was not to be. 
put into immediate operation. In this case 
the security was put into immediate opera. 

5 ae arma, | 


#Page of (1904) A, O.- [Ed] 



















nking that 
cy if the intention 


ay. Even then it may 


# this case, since the Company, 
wanted to take any goods out 


onsent of the Bank's clerk, and any one 
Pring on to the Company’s premises would 
"be able to observe that it had not free access 
to its godowns. If it be contended that this 
was not arestriction sufficient to allow it 
to be said that the Company was not carry- 
= ing on its business in its ordinary way, 
the answer is that the nature of a fixed 
charge cannot be altered so as to become 
a floating security merely because in spite 
ofthe charge the business of the Company 
continues to be carriedon, Apart from that 
the judgment I have just referred to must 
be read in the light of its own facts. 

There is an elementary’ distinction be- 
tween the book debts of a Company and the 
stocks in its godowns. If, after an assign- 
ment of its book debts, immediate notice as 
part of the transaction is given to the 
debtors to pay to the assignee, the business 
of the Company could not becarried on in 
the ordinary way, whereas in this case the 
possession by the Bank of the stock in the 
godowns could not prevent the business 
being carried on so long as the stocks were 
kept up tothe prescribed value. 

In Evans v. Rival Granite Quarries Co. (3) 
it was held thata debenture constituting a 
floating security over the undertaking and 
assets of a Company did not specifically 
affect any particular assets until some event 

` happened or some act on the part of the 
mortgagee was done which caused the 
security to crystallize intoa fixed security. 

Fletcher Moulton, L. J., after citing the 
judgments of Lord Halsbury and Lord 
Macnaghten to which Ihave referred said 
(page 994*) :— 

“I think that Lord Macnaghten was here 
keeping in view thetwocharacteristicfeatures 
of floating charges—(1) the non-permanence 
of the property which is the subject of the 
charge, and its constant change from time to 
time, and (2) thata floating charge does not 


(3) (1910) 2 K. B. 979; 79 L. J. K. B. 970: i 
586.26 T. L. R. 509. ka T wa 


.*Page'of (1910) 2 K, B.—[Ed.] 
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yas which speak of a floating charge 
existing charge, It is an existing 
Charge, and is rightly termed so, but care 
must be taken to remember that it has not 
settled down and fastened on the property 
which is the subjectof the charge, I find 
no difficulty in grasping such a concept.” 

And Lord Buckley, L. J. said (page 999*). 

“The outcome of the decisions may be 
thus summarized. A floating security is 
not a future security; it is a present 
security, which presently affects all the 
assets of the Company expressed to be 
included in it. On the other hand, it is 
not a specifie security; the holder cannot 
affirm that the assets are specifically mort- 
gaged to him. The assets are mortgaged 
in such a way that the mortgagor can 
deal with them without the concurrence 
of the mortgagee. A floating security is 
nota specific mortgage of the assets, plus 
a license to the mortgagor to dispose of - 
them in the course of his business, but 
isa floating mortgage applying to every 
item comprised in the security, but not 
specifically affecting any item until some 
event occurs or some act on the part of the 
mortgagee is done which causes it to crystal- 
lize into a fixed security.” 

It is clear then that in this case there was 
a mortgage of specific assets, with a license 
to the mortgagor to dispose of them in the 
course ofits business subject to prescribed 
conditions. In the language of Buckley, 
L. J., therefore, itis perfectly clear that 
the charge created by the document of June 
13, 1924, was not a floating charge. In my 
opinion, therefore, the appeal should be 
allowed and theapplication of the liquida- 
tor dismissed with costs throughout. 

Coyajee, J.—I agree. 

R. L. Appeal allowed. 

*Page of (1910) 2 K. B-—[Hd.] 9 





LAHORE HIGH COURT. 
Civin Revision No: 754 oF 1925. 
May 6, 1926. 
Present:—Mr. Justice Addison. 
Tur Firm RUP CHAND-PRITHI CHAND 
—PLAINTIFFS— PETITIONERS 
versus 
HARDAYAL MAL-—Dsrenpant — 
RESPONDENT. 
Civil Procedure Code (Act V of 1908), s. 115—Low 
Court's order accepted— Interference in revision, 


“ Oas. 798; A. I. R. 


_ ruary, 1926, fixed for evidence. 


-(96 1. O. 1926) BEIKHABHANOGHADDAS SHAH V, PURSHOY 
Where a party has accepted a lower\Qourt's order, revision by 


the High Court will not interfere in revision. 

Punna Lal v. Cowsji, 23 Ind. Cas. 919; 1575P. L, R. 
1914; 25 P. R. 1914 and Mohla v. Kahnun -Ah Ind, 
1925 Lah. 577;7 L, L. J. 400%ve- 
ferred to. 


Petition for revision of an order of the 
Subordinate Judge, Fourth Class, Rawal- 
pindi, dated the 30th October 1925.. 

Mr. Din Diyal, for the Petitioners. 

Dr. Nand Lal, for the Respondent. 

JUDGMENT.—A. Rawalpindi 


sued Hardial Mal, proprietor of a firm in 
Kashmir, for recovery of Rs. 856-14-0, and 
obtained an ex parte decree for Rs. 856-5-9 
on the 12th March, 1925. This decree was 
transferred for execution to Kashmir by 
order dated the 27th March, 1925. On the 
12th May, 1925, the defendant filed an ap- 
plication tò set aside the ex parte decree 
against him. This was ordered to be done 
on the 30th October, 1925, on payment of 
costs. Against this order this revision has 
been filed. 

The Subordinate Judge, Fourth Class 


“found that a summons had been sent to the 


defendant by registered post and that he 
received it. He further held that this was 
not due service under O. YV, r. 10, as amend- 
ed by the Rules Committee of this Court. 
He then went on to find that the defendant 
knew that the suit had been instituted but 
that he did not know that a decree had been 
passed against him till the 2ad May, 1925. 
For that reason he found that the applica- 
tion was within time. As, however, the 
defendant was residing in Kashmir, it would 
seem that O. V, r. 24, C. P. O., would apply 
and that service by post was sufficient. 

It was argued on behalf of the respond- 
ent that the 16th November, 1925, was fixed 
by the Subordinate Judge, Fourth Class, on 
the 30th October, 1925, for payment of the 
costs and the filing of defendant's pleas. 
On that date Counsel for the parties were 
certainly present, costs were paid and ac- 
cepted by plaintiff's Counsel, pleas were 
filed, issues were framed and the 17th Feb- 
It was not 
till afterall this had been done that this 
revision petition was filed here on the 23rd 
November, 1925. In similar circumstances 
a Division Bench of this Court held in 
Punna Lal v. Cowsji (1), that even if revi- 
sion lay it was incompetent in view of the 
petitioner's acquiescence in the order under 


{2 23 Ind, Cas, 919; 157 P. L. R. 1914; 25 P.R, 
iE 


frm 
. through its owner and Manager Tola Ram 


for the Appellant. 

















ed above. A 
in conditions sc 
present the Judge 
agree that a revision, 
discretionary, should not4 
the order has been accepte 
in the present case. I, ther 
the petition but leave the partie 
their own costs, 


S. D. Petition dismiss 
5 DI Ind. Cas, 798;-A. I. R. 1925 Lah. 5771; 7 LN 


BOMBAY HIGH COURT. 
Secoxp Crvin APPRAL No. 599 or 1924, 

; February 3, 1926. 
Present:—Sir Norman, Macleod, Kr., Chief 
Justice and Mr. Justice Coyajee. 
BHIKHABHAI OGHADDAS SHAH— 
PLAInTiFF—APPELLANT 


VvETsSUs 
PURSHOTTAM GIRDHARDAS SHAH— 
| DEFENDANT— RESPONDENT. 

Hindu Law--Alienation—Will.—Father disposing of 
entire ancesiral property by Will—Consent by son, 
effect of. 

_A Will by a Hindu father, who is joint with his son, 
disposing of the whole family property even with the | 
consent of the son, unless effect is given toth di. 


position during the lifetime of the testator so "io 
give it the appearance ofa family arrangem “ojs 
not valid. [p. 423, col. 1; p. 424, col. 2.) f 
[Case-law discussed.] 
Second appeal from a deci of the 
Assistant Judge, . Ahmedabad, „Appeal 


No. 399 of 1922, reversing the d ecreg 
by the Joint Subordinate Judge at ee 
abad, in Civil Suit No. 1517 of 1920, 

Mr. V. B. Virkar, for Mr. D. ©, Virkar; 


Mr. G. N. Thakor (with him 
Thakor), for the a t, akh, a 
JUDGMENT, 

Macleod, C. J.—One Chhotalal Gir. 
dhar had an only son named Motilal. Both 
father and son were possessed of joint 
ancestral properties, moveable and’ im- 
moveable. On September 4, 1913, Chhota- 
lal made a Will Ex, 100, and died on March 
7,1915. Motilal died unmarried on October 
17, 1918, leaving at the time of his death 
his mother, Ruxmani, and his sister, Sanku 
Sanku was married to the plaintiffin this 
suit, and died on October 8, 1920. Before 
that on July 30, 1919, Ruxmani passe q : 

= i 2 




















By his Will 
particulars of 
= was the owner 
was living and free 
he might enjoy the 
sed, He appointed, in 
Pi, his wife Ruxmani to be 
d heir to the property that 


e property in her possession and 
m his after-death ceremonies, and, in 
e Sanku was not married, Ruxmani was 
o defray the expenses of her marriage 
according to her’ discretion out of his pro- 
perty, and that done, she was at liberty to 
deal with the surplus according to her 
pleasure. In case Ruxmani died without 
making any disposition of the property, the 
testator appointed his son, Motilal, to be 
the ownerand heir to the immoveable and 
moveable property which Ruxmani would 
leave. i 
It is to be noted, therefore, that the 
testator, first of all, stated in his Will that 
the property was his own, and not ances- 
tral; that- he purported to bequeath the 
whole of his property to Ruxmani with 
full power of disposition, and, in case she 
made no disposition of the property, then 
over to Motilal. It was in pursuance of the 
powers given to her by Chhotalal’s Will that 
Ruxmani gifted the property to Sanku's 
sband. 
a dani No. 1 is the brother of 
Chhotalal. The plaintiff brought this suit 
against him for possession of the property, 
alleging that defendant No, 1 fraudulent- 
ly took a sale deed of the property from 
defendant No. 2. Defendant No. 1 pleaded 
that the property was ancestral, so that 
Motilal took the property by survivorship; 
that the Will of Chhotalal was void and in- 
operativeasagainst Motilal; that, on Motilal’s 
death, defendant No. 2 had only a limited 
interest in the property as the heir of Moti- 
Jal; that defendant No. 1 was the rever- 
sionary heir to the property after the death 
of defendant No. 2, that defendant No. 2 
had surrendered the property in favour of 
defendant No.1 after receiving Rs. 3,000 
from him as consideration; and that be had 
also made arrangements for the residence 
and maintenance of defendant No 2. The 
main contention: was that Chhotalal’s Will 
would operate on his own undivided share 
in the ancestral property, provided that 
Motilal consented to the Will being made, 
The trial Court held that the Will was 
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made with the consent of Motilal. The 
Appellate Judge said:— 
“Oxf a consideration of allthefacts and 


gumstances, I find that Motilal was want- 
g in average intelligence. He was: not an 


“Idiot or a fool but had less than an average 


sense. He was twenty-eight years old, when 
the Will was made, and, though he was the 
only son ofa merchant possessing a family 
house and other property, he had not been 
married and he died unmarried. That 
shows what reputation heenjoyed outside 
for his capacity. Ifhe was really a capable 
man of average ability, I do not think his 
father would think of making a Will giving 
powers over the property to his mother in 
the lifetime of his only son. A consent 
given by'a son ofthat type has, therefore, 
to be considered with caution. 

“When I turn to the Will, I find Chhotalal 
dealing with the property he was bequeath- 
ing as his property. There is nothing to 
show that he let the son expressly know 
in so many words that he was being 
practically deprived of his own interest 
in the property in favour of Ruxmani. It 
was an accident that he died soon after the 
Will. Ifhe had been alive to-day, the posi- 
tion would have been that he would have 
been under the absolute control of defend- 
ant No. 2 

“All things considered I am not prepared 
to say that Motilal consented to his father 
making a Will about his (Motilal’s) interest 
in the property also. He might have and 
indeed did consent to Chhotalal willing 
away his interest in the property in favour 
of his mother on condition that if she did 
not dispose of it during her life, the residue 
would return tohim. But Icanrot think 
that when he put his attestation on Ex. 100 
he agreed to be penniless.” 

Tt does not appear to be in evidence that 
Motilal considered the question whether he 
was consenting to.his father’s Will operat- 
ing on ancestral property. The Will was 
attested by Motilal, and in his attestation 
Motilal has added that he has attested the 
Will after reading and understanding it. He 
does not say that he has consented to it, noris 
there any statement in the body of the Will 
itself that it was made with Motilal’s con- 
sent. It may well be that Motilal had not 
sufficient sense to understand the difference 
between ancestral property and self-acquir- 
ed property, and that, when. his father 
stated in the Will that the property was 
his own, he accepted that statement. I do 


‘ N 
[36 L O. 1926] BHIKHASHATOGHADDAS SHAH v. PURSHO 








carried 
d the 


. not think his consent could BS 
further than this, that he accep 
father’s statement that the proper 
not ancéstral, and was, therefore, at 4 
disposition of the testator. As a matter 
of construction, therefore, I am not pre- 
pared to hold that there was any consent 
of Motilal that his father should deal with 
ancestral property. ` 
` But, assuming for the moment that Moti- 
lal was perfectly well aware that the pro- 
perty was ancestral, so that he would suc- 
ceed to the whole of the property, notas an 
heir but as asurviving co-parcener on his 
father’s death, I do not think that, accord- 
ing to the principles of Hindu Law, any 
‘consent on the part of Motilal would be 
effective so as to divert the undivided share 
of Chhotalal in the family property on his 
“death from the surviving co-parcener. 
The question is dealt with in the 9th 
. Edition of Mayne’s Hindu Law, at p. 582 :— 
“Whatever property is so completely under 
the control of the testator that he may 
give it away in specie during his lifetime, 
he may also devise by Will. Hence, a man 
may bequeath his separate, or his self- 
acquired property; and one who, by the 
extinction of co-parceners, holds all his pro- 
perty in severalty, may devise it, even in 
Malabar and in Canara under Alya Santana 
“law, so as to defeat the claims of remote 
heirs. The rule is, however, not universal : 
and though a manager can dispose of a 
-small portion of the family property in 
favour of the female members of the family 
by gift inter vivos, he cannot do so by 
Will [Parvatibat Shankar v. Bhagwant 
Pandharinath Pathak (1)]. The Madras 
High Court in one case Appan Patra Char- 
iar v. Srinivasa Chariar (2), acting on an 
obiterdictum of the Privy Councilin Brijraj 
Singh v. Sheodan Singh (3) bas held that a 
disposition by Will of co-parcenery property 
can be upheld, if the consent of .all the c3- 
parceners, being adults, has been obtained. 
This decision sounds equitable enough: 
. but it seems very questionable whether it 
is logically defensible, because, as has been 
pointed out, the testator’s interest in the 


(1) 31 Ind. Gas 280; 39 B. 593; 17 Bom. L R. 
646 


(2) 40 Ind. Cas. 118; 40 M. 1192; 32 M. L. 
` L. W. 544; (1917) M. W. N. 355: 21 M. L. T. 408 

(3) 19 Ind. Oas. 826; 35 A. 337 atp. 346; 17 0. W. 
N. 949; (1913) M. W, N. 515; 11A. L.J. 698; 14 M. L. 
T 11,180. L. J. 57; 15 Bom. L. R. 652; 25M. L.J, 
188; 40 I. A. 161 (P. ©). 4, 


. 364; 5 

















property was 
which his Will 4 
been questioned 1 
Subbarama Reddi v. 1 
The hesd-note in S 
amamma (4) says:— 
“A Will made by a Hindu 
joint witb his infant son, 
certain family properties to his 
her maintenance, is invalid and inop 
as against the son, although it would 
been a proper provision if made by t 
father during his lifetime.” 

His Lordship the Chief Justice said 
(pages 826, 827, 828*) :— 

“Tt. has been contended before us, and 
certain general dicta of the Privy Council 
have been referred to, to the effect that 
testamentary capacity is co-extensive with 
the right of making gifts inter vivos. That 
that principle has not a universal applica- 
tion is shown by the decision of the Privy 
Council in Lakshman Dada Naik v. Ram- 
chandra Dada Naik (5) which expressly 
approved the decision of the Madras High 
Court to which I have just referred. At 
that time the view that prevailed in the 
Madras High Court was that a co-parcener 
might during his lifetime make a gift of 
his undivided share (a view which has since 
been overruled), and the Madras High Court 
held in Vitla Buttenv. Yamenamma (6), 
that in spite of that he could not dispose of 
his undivided share by Will... 

“With regard to the more recent decisions 
of this Court, beginning with Kudutamma . 
v. Narasimha Charyulu (7), that a managing 
member of a Hindu family may lawfully 
make certain gifts of ancestral properties 
to the femal2 members of the family, I 
may merely point out that it is quite a 
different thing to say that he may do so 
during his lifetime and to contend that he 
may do so by a Will operating after his 
death. Where he does so during his life- 
time, he is acting as manager and as re-’ 
presentative of the family. If he is to make 
such gifts by Will to operate after his 
death, he is assuming a function which 
really belongs to the surviving co-parceners, 


(4) 59 Ind. Cas. 681; 43 M. 824; 12 L. W 249; (1920) 

. W. N. 529. 
MS 5 B. 48:71. A. 181; 4 Sar..P. C. J. 173: 3 Suth. P. 
G. J. 778; 3 Shome L. R. 217; 4 Ind. Jur. 472;97 C. L. 
J. 320; 3 Ind. Dec. (N. 8.) 34 (P. O.). 

(6) 8 M. H. O. R. 8. 

(7) 4 Ind. Cas 1094; 17 M.L. J. 528; 5M. L.T. 


i. 
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-exercise powers 
ich have devolved 
ems to me that if we 
rinciple contended for, 
pry far-reaching results. 
Bthe decision in Appan Patra 
Prinivasa Chariar (2)I may observe 
e of the authorities whichI have 
re referred to there. Further, the case 
istinguishable on the facts. In that case 
e alienation in favour of the -daughter 
was made by the,father with the consent 
of his adult son who was his co-parcener 
and also with the consent of the testator's 
wife who was the mother of an infant co- 
parcener. We have no doubt been referred 
to certain cases in which the Privy Coun- 
cil have suggested that a Will which would 
otherwise be invalid might become oper- 
ative by virtue of the consent of those 
coparceners, but no such question has 
actually come before them for decision. 
Looking at the matter on principle, it 
might seem that a Will made by’ one co- 
parceneyr with the assent of all the other 
coparceners would be like a settlement .or 
family arrangement between all the co-par- 
ceners to take effect from the death of the 
co-parcener who wasthe testator, unless that 
co-parcener in the meantime revoked it, 
It is not necessary to consider that question 
in the present case. After hearing very 
fully the arguments, I am satisfied that 
the Privy Council has never had to consider 
sither that. question or the question now 
actually before us,” $ 

In Brijraj Singh v. Sheodan Singh (3) the 
facts were entirely different. The joint 
family consisted in that case of a father 
and three sons, and although the docu- 
ment which the father executed purported 
to be a Will, it was acted upon by all the 

‘parties while the father was alive, so that 
the effect was that partition was created in 
the joint ancestral properties. 

In Anandrao.Vinayak v. Administrator 
General of Bombay (8) the Court was of opin- 
jon that, where itis doubtful whether the 
property with which the Will of a deceased 
Hindu purports to deal is ancestral-or self- 
acquired, the assent of his only son to the 
provisions of the Will, some of which are 
favourable and some unfavourable to his 


interest and that of his sons, will bind the. 


latter as well as himself. 
I take it that that decision only amounts 


(8) 20 B. 450; 10 Ind. Dee. (x. s.) 864. 


NATHOO V. GHULAM DAST@IR, 


father’s share 


“was right, 


(96 I. O. 1926] 


at the assent of the son to the pro- 
of his father’s Will is an indication 
e considered that the Will operated 
D. his self-acquired property. There is 
nothing in the decision in that case from 
which it can be deduced that the Court held 
in the case of a father and son being joint, 
that the son by his consent could validate 
his father’s Will to the extent of his 
in the family property. 
It seems to me entirely illogical and in- 
consistent with the principles of Hindu Law 
relating to joint family property, that a 
co-parcener can dispose of his undivided 
share by Will, and if that is fundamentally 
opposed to Hindu Law, then the consent of 
the general body of co-parceners could not 
validate a Will which would otherwise be 
inoperative. 

_ But, on the facts of this case, itis clear 
that Chhotalal was not disposing of by 
Will his own undivided share in the 
family property. łle was disposing of 
the whole family property, and unless 
effect was given to that disposition dur- 
ing the lifetime of Chhotalal so as to 
give itthe appearance of afamily arrange- 
ment, itcould not possibly operate after 
Chhotalal’s death. 








b 
ey 


For these reasons, I think the judgment : 


Both the appeals should be dis- 
missed with costs. It is unnecessary to con- 
sider the cross-objections. 

Coyajee, J.—I agree. : 

BIL: Appeals dismissed, 


et 


LAHORE HIGH COURT. 
MisceLLangous First Civit Arrea No. 460 
oF 1926, 

June 8, 1926, 

Present:—Mr. Justice Jai Lal. | 
NATHOO—SrEcoND Party—APPELLANT 


VETSUS 
GHULAM DASTGIR, Orrtoran 

RECEIVER OF THE Estate oF NATHOO 

AND ANOTAER— FIRST Party—APPLICANTS— 
RESPONDENTS. . 

Provincial Insolvency Act (V of 1920), ss. 9, 24 — 
Application for insolvency by creditor—Duty of 
Court. ` 

Where an application for adjudication of insolvency 
of a debtor is presented by a creditor, it is incumbent 
on the Court to follow the procedure laid down in s. 
24 of the Provincial Insolvency Act and to require 
proof that the debtor owes the petitioning creditor 


Rs. 500 or mors. 5 
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Miscellaneous first appeals 
of the District Judge, Jullun 
4th December 1925. Re 

Mr. B. D. Qureshi, for the Appell 

Mr. H. C. Kumar, ; 
. JUDGMENT.—The appellant has been 
adjudicated an insolvent on a petition pre- 
sented by the firm of Sewa Ram-Dial Das, 
who claim to be his creditors to the extent 
of Rs. 10,880. Usual notices were issued 
and on the date of the hearing the appel- 
lant and his creditors were present. The 






rom an order 
, dated the 


former filed objections, the most important - 


of which is that he denied being indebted 
to the petitioning creditor as claimed by 
him. The District Judge did not examine 
the petitioner or the appellant and adjudi- 
cated the latter insolvent on the ground 
that he admitted that his debts exceeded 
Rs. 500 and that he did mot” declare before 
him that he could pay them. 

` On appeal it is contended on behalf of 
the appellant that it was incumbent on the 
District Judge to follow the procedure laid 
down in s. 24 of the Insolvency Act and to 
require proof that the petitioning creditor 
was entitled to present the petition. Sec- 
tion 9 of the Act lays down that a creditor 
shall not be entitled to present an insol- 
vency petition against a debtor unless the 
debts owing to him amount to Rs. 500. It 
was, therefore, the duty of the learned 
District Judge to enquire whether the ap- 
pellant owed the petitioning creditor 
Rs, 500, or more, and also generally to fol- 
low the procedure laid down in s. 24 of the 
Insolvency Act. 

I accept this appeal, set aside the order 
of the District Judgeand remand the case 
to him with directions to proceed with the 
petition in accordance with law. No order 
as to costs of this appeal, 


R. L, Appeal accepted. 


BOMBAY HIGH COURT. 
Frest Crvin APPEAL No. 145 op 1925. 
February 8, 1926. 

Present: —Sir Norman Macleod, KT., | 
Chief Justice and Mr. Justice Coyajee. 
BOMBAY IMPROVEMENT TRUST— 

APPELLANTS 


versus 
ERVANJIMANEKJI MISTRY— 
RESPONDENT. 


BOMBAY IMPROVEMENT TRUST V. M 


. and it must not be forg 


quisition i 
lated—Front™® 
of calculating 
In all cases w. 
developed land und 
of the undeveloped | 






















land will ordinarily exped 
the original outlay, because 
further expenditure to make 
risk that it will be sometime be 
of the whole land. [p. 428, col. 1.] 

Frontage land derives its value from 
of much higher rents being received from 64 
from the ground floors of the buildings raised 
than can be paid by the tenants of the tenement 
ings. [tbid.] 

Valuation cases must be dealt with just as much 
from the point of view of the hypothetical purchaser 
as of theclaimant. The valuation itself must often 
be more or lessa matter of guess work. But it is 
obviously wrong to fix upon a valuation which judged 
by every day principles, no purchaser would be likely 
to give. fp. 428, col. 2.] ` 

A very simple method of valuing land froin retail 
prices is to take anything between one-half and one- 
third, according to circumstances, of the expected gross 
valuation as the wholesale price, [ibid.] 

First appeal from the decision of the 
Tribunal of Appeal, in Reference No. 220 of 
1921. 

Mr. Kanga, Advocate-General, and Sir. 
Thomas Strangman, for the Appellants. 

Mr. Coliman, for Respondent No. 1. 

JUDGMENT, 

Macleod, C. J.—This’ is an appeal 
from the decision of the Tribunal of Appeal 
constituted under the City of Bombay Im- 
provement Trust Act. A Reference lay before 
them with regard to Case No. 58 in Scheme 


“No. 60 comprising 22,896 square yards, 


situated on the Bhoivada Road. The date 
of Notification was September 11, 1919, and 
the date of declaration was December 4, 
1919, The tenure was Pension and Tax, 
and the Land Acquisition Officer had 
awarded Rs. 1,3,968 as compensation for 
all interests at Rs. 8 a square yard. 
The land had frontage on the Bhoivada 
Road of 130 feet and depth of 460 feet, 
while there was a passage on the north 
and another passage on the south. At the 
time of the acquisition, it was practically 
vacant. The building materials thereon 


were valued at Rs.800. The claimant be- 


fore the Land Acquisition Officer had asked j 
for compensation at the rate of Rs. 25 a 
square yard. Before the Tribunal he asked 
for compensation at the rate of Rs.15 a 
square yard plus Rs. 800, the value of the 
building materials, which had not been dis- 
puted. 

The Assessors were of opinion that Rs. 12 


Land acquisition—Large area of land under ae- 9 Square yard should be awarded for all 














Ce with the opinion 
P” Tribunal, the award 
sition Officer was in- 


sts, with interest at six per 
-the date of taking possession 
ayment into the Tribunal. f 
Fin application was made to-the Presi- 
ent to grant a certificate that the case was 
a fit one for appeal, and in granting a certi- 
ficate the President said :— , 
“Two members ofthe Tribunal state in 
the judgment that they rely on, certain of 
the claimant’s instances as showing market 
value but give no reasons to show how they 
have considered the’ objections which 
were urged against those instances and 
< why they do not act on the instance proved 
by the Trust; and they increase the award 
by Rs. 91,000.” - , 

[t was contended for the claimant that 
the Tribunal was a technical body appoint- 
ed to consider such questions, but the facts 
ofthis Reference were free from all techni- 
cality and the points raised were really 
more appropriate for consideration by a 
Courtof Law than by a Tribunal. 

“In August 1917, the claimant had pur- 
chased a total area of 45,636 square yards 
for Rs. 62,000, and immediately thereafter 
he framed a plotting scheme for the 
development of the land fronting on Bhoi- 
vada Road. The plan at page 4 of the 
book of plans shows the lay-out of the 

me. 

so Diot No. 1 was sold in August 1917. 

Plot No. 2 was sold in June 1918 at Rs. 8 

“a squareyard. 

: Plot No. 3 was leased toJ. H. Karanjia 
for six years, on July 9, 1919, on the basis 
of aprice of Rs. 15 per square yard with 
au undertaking to purchase at the expi- 
ration of that period at tbat rate ; and Kar- 
anjia passed it on to F. R. Homa Vasir, on 
July 16,1919, for an increase of Rs. 1,000 
which brought the rate up to Rs. 16-4-0 per 

'e yard. | 

“Tos No. 4 was leased on July 21, 1919, 
to the claimant’s partner, Mr. Wadia, for 
five years on the basis of Rs. 15 per square 
yard with an undertaking to purchase at 
that rate at the end of the period. | 

Plot No. 5 wasagreed to be sold outright, 
on July 16, 1919, to Torekhan Gaffurkhan at 
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E 
are yard and was conveyed on 






Wo. 6 was leased, on December 7, 
” to Abdul 


yard. f 

These were all frontage plots, of which 
only Plots Nos. 8 and 4 were acquired by 
the Trust, while only Plots Nos. 1, 2 and 5 


were sold outright. In any event, those 
transactions would show that, about the 
date of the Notification, the land fronting 
on the Bhoivada Road would be worth in 
the market from Rs, 10 to Rs. 16 a square 
yard. But with the interior land the case 

is far different. The land sloped down 
from the road and was absolutely undeved, 
loped. There were no roads, no drainage, +. 
no water, and no lighting; and all that was ‘Y 
done was to mark out certain plots on a ; 
plan such as is now before us. The claim- 
ant is entitled to rely upon the fact that 
before the property was notified, he obtained 
the signatures of various persons on agree- 
ments of lease, which ‘are set out in the 
judgment, andit would appear that five 
plots had been let out at rates varying from 
Rs. 13 to Rs. 15 a square yard based: on the 
rentals, with an undertaking to purchase ` 
at that rate at the end ofa fixed period. 
But the period,on which these leases were 

to commence, was October 1, 1919, after the 
date of the Notification. 


It is to ba noticed that in these agree- 
ments to lease, the lessee undertook to 
build half the road in front of his plot, and 
to pay rent for it at the same rate as the 
actual plot acquired for building,so that he 
would be payinga higher rate than that 
mentioned in the lease for the land available 
for building. 

Now these agreements require to be very 
carefully scrutinized, and all that appears 
from the judgment, so far as we are concer- 
ned with the opinion.of the Assessors, is the 
following passage :— 

“In the opinion of the majority of this 
Tribunal all the transactions referred to 
relating to plots on the land in acquisition 
are afair indication of the market value of 
plots on the land. 


“Taking into consideration the terms and 
conditions of the agreements for leases and 
sales entered into by the several parsons 
herein, the majority of the Tribunal are of 
opinion that Rs. 12. per square yard should | 
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be awarded for all interest; 
: land.” 
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The President has dealt with th i 
at far greater length, He begins by fer- 
ring to the original purchase by the claima 
in January 1917, which was consistent with 
the price paid by Mr. Bode a little later 


when sold outrig 











action was 


No. 5 fronted on 
did not go to show th 
had become established 
which it cl 
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of land under them at a rental of Rs. 13 
per year. Notices had been duly served 
under s. 49 of the Bengal Tenancy Act but 
the defendant had not quitted the land and 
hence the suit. The defendant's case was 
that he was a raiyat withthe right of occu- 
pancy and he further contended that his 
nephews being his co-sharers were neces- 
sary parties to the suit. 

The Court of first instance held that the 
case must fail owing to defect of parties, 
being of the opinion that the nephews of 
the defendant were necessary parties and 
he further held that the defendant being 
an occupancy raiyat was not liable to be 
evicted. In appeal these findings were 
reversed. The lower Appellate Court held 
that the respondent was an under-ratyat, 
and he further held that the nephews of 
the respondent were not necessary parties. 
Hence. he decreed the appeal and decreed 
the whole suit with costs. 

The defendant has appealed to this Court. 
His first point is that certain recitals in the 
kobala by which the predecessor of the ap- 
pellant purchased the holding are not evi- 
dence against him. It would appear that 
the learned Judge used this kobala for the 
purpose of determining the status of the 
appellant, He relied on the statement in 
the kobala that what the appellant’s pre- 
decessor purchased was the land and the 
crops and from this statement that the crops 


—~——-were also purchased drew the inference 


which was a perfectly legitimate one that 
the appellant’s predecessor’s vendor was a 
cultivating raiyat. The statement in the 
kobala merely shows what was purchased by 
the appellant’s predecessor and, therefore, 
can be used as evidence against the appel- 
lant and the learned Judge was entitled to 
draw the inference he did. 

The next point argued is that the suit 
was bad for non-joinder of the nephews of 
the appellants. It appéars that Chhaku, 
the father of the appellant, left 3 other sons 
and these sons are since dead leaving certain 
heirs. This contention has no substance 
whatever. The holding has been found 
to be an under raiyati holding and, there- 
fore, not heritable and the heirs of Chhaku 
had no interest whatever in the holding 
unless they were recognized by the landlord. 
In the present case it appears the landlords 
recognized the defendant as their tenant. It 
is not suggested that they have ever recog- 
nized any of the other sons of Chhaku or 
their sons as tenants in which case they had 
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no interest whatever in the land, and, there- 
fore, were not necessary parties to the suit. 

The result must be that the appeal fails 
and is dismissed with costs. 

Ghose, J.—I agree. 

Z. K. Appeal dismissed. 


BOMBAY HIGH COURT. 
SECOND Cryin APPEAL No. 463 or 1924. 
November 11, 1925. 
Present:—Sir Norman Macleod, Kr., Chief 
Justice, and Mr. Justice Coyajee. 
SIDDESHWAR MARTAND HAGRE-— 
DEFENDANT—APPELLANT 
versus 
GANPATRAO BHAURAO PATIL arp 
OTHERS—PLAINTIFFS— RESPONDENTS. 

Mortgage—Redemption—Co-mortgagor, whether can 
redeem entire property—Right of other mortgagors 
barred, effect of. 

The ordinary rule is that one co-mortgagor can 
redeem the whole of the mortgaged property and this 
is not affected by the fact that the other mortgagors 
cannot joinin a redemption suit owing tothe bar of 
limitation. 


Second appeal against the decision of the 
Joint First Class, Subordinate Judge, 
Sholapur, in Appeal No. 179 of 1921, modify- 
ing the decree passed by the Subordinate 
Judge, at Barsi, in Civil Suit No. 7 of 
1916. 

Mr. Bahadurji (with him Mr. N, V. 
Gokhale), for the Appellant. 

Messrs. P. B. Shingne, G. B. Chitale, for 
the Respondents. 

JUDGMENT. —This was a redemp- 
tion suit filed by the plaintiffs, and alter a 
somewhat varied career the suit was decid- 
ed by the Subordinate Judge who directed 
the plaintiffs to recover possession of the 
property in suit, except Part. No. 86, 
Survey No. 79, without paying anything to 
defendant No. 1. That one land referred 
to was omitted from the order because, in 
execution of a money decree against the 
mortgagors, their equity of redemption in 
that property was sold. 

The Appellate Judge allowed the plaint- 
iffs to get possession of that Survey Num- 
ber as well, following the decision in 
Martand’ v. Dhondo (1). 

Defendant No. 1 has appealed, and the 
respondents’ Pleader rightly admitted that 
the decision in Khiarajmal v. Daim (2) 

(1) 22 B 624; 11 Ind. Dec. (x. s.) 998. 

(2) 32 O. 296; 7 Bom. L. R. 1; 9C. W.N. 201; 2 A. 
L. J. 71; 10. L. J. 584; 32 I. A. 23; 8 Sar. PG. J, 
734 (P. C.). 
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governs the case, and the case of Martand 
v. Dhondo (1) cannot now be considered as 
an authority, as was pointed out in 
Govindrao v. Waman (3) in this Court. 

The appellant, however, contended that 
the plaintiffs were not entitled to redeem 
more than their share of the mortgaged 
property, because there were other mort- 
gagors who could not join in a redemption 
suit owing to the bar of limitation. 

- Now the ordinary principle is that one 
tenant in common as mortgagor can redeem 
` the whole property. No reason has been 
shown in this case why the ordinary rule 
should not be followed beyond this, that 
the mortgagee had become entitled by 
purchase to the equity of redemption in one 
property mortgaged, There has been no 
severance of the equity of redemption ac- 
cording to the shares of the mortgagors, 
which could possibly justify the Court in 


holding that the plaintiffs had lost their 
right to redeem. , a 
In that respect the appeal fails. But the 


appeal will be allowed to this extent that 
the plaintiffs cannot get possession of Part. 
No. 86, Survey No. 79. No order as to 
costs. i | 


Z. K. Appeal partly allowed. 
(3) S. A. No. 474 of 1909. 





LAHORE HIGH COURT. 

SrcoND Cryin ArPraL No. 2231 or 1922, 

: May 22, 1926. 

Present :—Sir Shadi Lal, Kr., Chief 
Justice, and Mr. Justice Coldstream. 
SAJJAN SINGH —Praintirr—APPELLANT 
Versus 
ATTAR SINGH Tsrouce FAUJDAR 
SINGH alias SARDARA AND oTHER8— 
DEFENDANTS— RESPONDENTS. 
Mortgage—Redemption—Piecemeal redemption when 

allowed—Redemption of shares of co-mortgagors. 

As a general e a mortgagor cannot redeem 
piecemeal. Buta partial redemption is allowed when 
the mortgagee himself acquires a portion of the 
mortgaged property or, in other words, when the same 
person acquires the rights of ownership and interest 
of the mortgagee ina portion of the mortgaged pro- 
oer ora puisne mortgagee cannot claim to 
yedeem the shares of other co-mortgagors against the 
will of the mortgagee. 

Second appeal from the decree of the 
District Judge, Ferozepur dated the 6th 
June, 1922 reversing that of the Munsif 
First Class, Moga, District Ferozepur, dated 
the 29th August, 1921, 


SAJJAN SINGH V. ATTAR SINGE, 
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Mr. Durga Das, for the Appellant. 

Mr. Niaz Muhammad, for the Respond- 
ents. 

JUDGMENT.—The facts of this case 
may be shortly stated. The defendant 
Attar Singh and three other persons were 
co-owners of a holding whieh they mort- 
gagedio order to secure a loan. Subse- 
quently Attar Singh, who owned one-sixth 
share in the estate, paid the entire debt 
due to the mortgagee, with the result that 
he became full owner of his one-sixth 
share and mortgagee ofthe remaining five- 
sixth share. In 1920, Musammat Gulabi, 
who held a half share in the property, creat- 
ed amortgage in favour of the plaintiff, 
Sajjan Singh, who has brought the present 
suit for the redemption of the land. The 
Court of first instance decreed the claim, 
but the learned District Judge has dis- 
missed the suit on the ground that the 
plaintiff cannot be allowed to split up the 
mortgage transaction. 

Now, the general ruleisthat a mortgage 
being an indivisible security, the mortgagor 
cannot redeem piecemeal but this rule is 
subjectto several exceptions. One of the 
exceptions is to the effect that a partial 
redemption is allowed when the mortgagee 
himself acquires a portion of the mortgaged 
property, or in other words, when the 
game person acquires the rights of owner- 
ship and the interest of the mortgagee ina 
portion of the mortgaged property. Now 
in the present case the integrity of the 
mortgage-security has been destroyed by 
the circumstances that Attar Singh is the 
mortgagee, not of the whole of the pro- 


perty, but of only five-sixths thereof, and 


he cannot, therefore, avail himself of the 
rule against partial redemption. It is, 
however, unnecessary to pronounce any 
final opinion upon this issue, because the 
plaintiff is willing to redeem the whole 
of the property, and it is the mortgagee 
who offers resistance to his claim. It is 
clear that a mortgagor or a puisne mort- 
gageecannot claim to redeem the shares of 
the other co-mortgagors against the will of 
the mortgagee. 

We must, therefore, hold that the plaint- 
iff is entitled to redeem a moiety of the 
land which belonged to his predecegsor-in- 
interest, Afusammat Gulabi. The result is 
that we accept the appeal and setting aside 
the decree of the District Judge we 
restore that of the Court of first instance 
with costs throughout. A preliminary 


[96 I. O. 1926) 
decree in termsof O. XXXIV, r. 7, shall be 
drawn up. 

R, L, Appeal accepted. 


BOMBAY HIGH COURT. 
Civit APPRAL No. 358 or 1924. 
November 12, 1925. 
Present:—-Sir Norman Macleod, Kr., 
Chief Justice, and Mr. Justice Coyajee. 
Sayed MAHOMED RAJA Sayed 
SADAK MIYA—Dsrenpant—APPELLANT 
VETSUS 
THAKORDAS CHATURBHUJDAS— 
i PLAINTIRE—— RESPONDENT. 

Civil Procedure Code (Act V of 1908), Sch. III, r. 9 
—Execution of decrees—-Sale—Poundage—Sale ex- 
penses, whether can be deducted from poundage. 

The expenses of a Court sale cannot be deducted 


from the poundage levied under rules on the sale- 
proceeds. 


Appeal against the decision of the First 
Class Subordinate Judge of Broach, in 
Darkhast No. 381 of 1920, 

Mr. R. J. Thakor, for the Appellant. 

Mr, Ratanlal Ranchhoddas, for the Res- 
pondent. 

JUDGMENT.—In this case the de- 
fendant’s property was sold in execution 
by the Collector acting in accordance with 
the rules in the Third Schedule of the C. 
P.O. When the sale proceeds were receiv- 
ed by the Court, a deduction of Rs. 180 was 
made for poundage according lo the, table 
of fees appearing at pages 204-205 of the 
Manual of Circulars issued by the High 

< Court for the guidance of Civil Courts, 

The fee for every sale of moveable or im- 
-moveable property is a percentage or 

poundage on the gross amount realized by 

the sale up to Rs. 1,000 at the rate of two 

per cent. together with a further fee on all 

excess of gross proceeds above Rs. 1,000 at 

the rate of one per cent. subject to certain 
” provisions. 

The appellant claims that from the 
poundage can be deducted the expenses 
of the sale. Asa result, in many cases, the 
poundage would disappear altogether. We 
have not been referred to any authority 
for such a proposition. Since the rules and 
the table of fees provide a levy of pound- 
age we cannot hold that any deduction can 
be made from that poundage except as 
provided for by the rules and table of fees. 
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Rule 9 of the Third Schedule to the C. P.O, 
provides that the Collector shall deduct his 
expenses for performing the duties charged 
upon him by the Schedule and remit the 
balance to the Court. The levy of pound- 
age has nothing whatever to do with the 
expenses of such sales. 

The appeal, therefore, will be dismissed 
with costs, 


Z, K. Appeal dismissed. 


CALCUTTA HIGĦ COURT. 
FULL BENCH 
Civit RErERENGE No. 1 or 1925 


IN 
OivIL Revision No. 429 oF 1925, 

May 14, 1926. 
Present:—Justice Sir N. R. Chatterjea, KT., 
Mr. Justice Cuming, Mr. Justice B. B. 
Ghose, Mr. Justice Panton and 
Mr. Justice Page. 

JHARU MONDAL—PETITIONER 


VETSUS 
KHETRA MOHAN BERA AND OTHERS — 
OPPOSITE PARTIES. 

Bengal Tenancy Act (VIII of 1885), s. 170 (3)—- 
Occupancy holding, non-transferable—Purchaser not 
recognised by landlord—Sale of holding —Purchaser, 
whether can make deposit. 

A purchaser of the whole or a portion of a non- 
transferable occupancy holding who has not been 
recognised by the landlord has no interest in the 
holding which is voidable on the sale and is, there- 
fore, not entitled to make a deposit under s. 170 (3) 
of the Berigal Tenancy Act in order to have the sale 
set aside. [p. 365, cols. 1 & 2.] 


Rule against an order of the Munsif, 
Third Court, Contai, dated the 28rd Feb- 
ruary, 1925. 


ORDER OF REFERENCE TO 
FULL BENCH. 


Cuming, J.—The facts of the case out 
of which this Rule has arisen are briefly 
these: — 

The petitioner purchased a certain hold- 
ing in 1907 in execution of a mortgage de- 
cree against the recorded tenants, opposite 
party Nos. 2 and 3 and obtained posses- 
sion. The property was sold in execution 
of a decree for rent in Execution Case No. 
136 of 1924. On this the petitioner applied 
to deposit the decretal amount under s . 170, 
Bengal Tenancy Act. The learned Munsif 
held that he was not a person having an 


364 


interest voidable on the sale and hence was 
not entitled to make the deposit. The 
petitioner moved this Court and has obtain- 
ed this Rule. Speaking for myself, I should 
hold that the learned Munsif is right. 

Admitting for the sake of argument that 
the petitioner has an interest in the holding, 
that interest is not voidable but passes with 
the sale. 

When a holding is sold in execution of 
an arrear of rent what passés to the pur- 
chaser is the holding subject to the provi- 
sions of s. 22 and also subject to the inter- 
ests defined in s. 159 which are described as 
protected interests but with the power to 
annul the interests defined as incumbrances. 
Section 160 defines a protected interest and 
s. 161 defines what are not protected inter- 
ests but are interests which are described 
ag encumbrances. These interests or in- 
cumbrances are voidable and it is obvious 
that s. 170 (3) would apply to such an un- 
protected interest. If, therefore, the interest 
that the petitioner holds falls within neither 
of these sections, it is an interest that passes 
with the sale and so is not a voidable in- 
terest. s 

Clearly a purchase of the whole holding 
at a sale in execution of a decree does not 
fall within either s. 160 or s. 161. An incum- 
brance implies a limitation of the right of 
the tenantandnot atotalextinction|Tamizud- 
din Khan v. Khoda Nawaz Khan(l).] I 
should thus have no hesitation in holding 
that a purchaser ofa non-transferable occu- 
pancy holding without the landlord’s con- 
sent had no interest in the holding voidable 
by the sale which would entitle him to make 
a deposit under s. 170 (3). | | 

Unfortunately the question is not res 
integra. It has been the subject of numerous 
decisions of this Court and these decisions 
are not uniform. 

I propose to deal with, first of all, the 
decisions which take the contrary view. 

The first of these is the case of Tarak Das 
Pal v. Haris Chandra Banerjee (2). 

In that case it was held that the pur- 
chaser ofa holding who has not been re- 
cognised asa tenant by the landlord has 
an interest in the holding which is void- 
able on a sale held in execution of a decree 
for rent against the registered tenant. It 
was held in that case that asthe purchaser 
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2 16 Ind, Cas. 977; 17 O. W. N. 163; 160. L. J. 
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had been in possession claiming for more 
than 12 years to be tenant to the knowledge 
of the landlord that he had such an interest 
as is contemplated by s. 170 (3) and that 
such an interest was voidable by the sale. 

With the greatest respect to the learned 
Judge I am unable to understand what the 
interest could be unless it were the limited 
interest of a tenant. 

The learned Judge then held, though for 
reasons that are not very clear, that this was 
an interest voidable by the sale. 

The next case to be considered is the case 
of Ahamadullah Chowdhury v. Hakaru 
Sahu (3). This again was the purchase 
of a holding. In this case no question 
arose of the purchasers being in posses- 
sion for more than 12 years. In this case 
the Full Bench case of Dayamoyi Dasi v. 
Ananda Mohan Roy (4) was considered, The 
learned Judge held that the effect of 
the sale was to give the auction-purchaser 
the right-to oust the transferee and that 
it had been held in Tarak Das Pal v. Haris 
Chandra Banerjee (2) that that fact makes 
the interest of the purchaser one that is 
voidahble on the sale. 

As against this decision we have been 
referred to the case of Boroda Prosad Roy 
Choudhuri v. Foijuddi Halder (5). In that 
case the purchaser of a part of a hold- 
ing who had not been recognised by the 
landlord applied to make the deposit. In 
their judgment the learned Judges re- 
marked that there had been some conflict 
of decisions in this Court on the point. 
They referred to the cases I have already 
mentioned and also to two unreported 
cases. I shall presently deal with Kumar 
Narendra Nath Mitter v. Abdul Molla (6) and 
Mahomed Ismail v. Satyesh Chandra Sarkar A 


7). 

‘ne learned Judges did not distinguish 
these cases from the first two cases referred 
to, but held that as the contrary view had 
been taken in a number of later cases, they 
did not think it necessary to refer the 
matter to the Full Court. They held that ` 
the transferee of a whole or a part of a non- 
transferable occupancy holding not recog- 
nised by the landlord was not entitled to 


(3) 27 Ind. Cas. 176; 20 O. W. N. 39; 22 ©. L.J. 
106. : 

(4) 27 Ind. Cas. 61; 42 ©. 172; 18 O. W. N. 971; 200. 
L. J. 52. 


(5) 83 Ind. Cas. 384; 28 C. W. N. 845; 39 C.L. J. 
428; A. I. R. 1924 Cal. 1005. 

(6) 27 ©. W. N. clxxy (175). 

(7) 26 O. W.N. elxx (170). 
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make a deposit under s. 170 (3), because 
the interest of sucha transferee passed by 
the sale and was not voidable on the sale. 

In the Appeal from Appellate Order No. 
244 of 1921 and Civil Revision Case No. 
591 of 1921, Mahomed Ismail v. Satyesh 
Chandra Sarkar (7) and in Civil Rule No. 
37 of 1923, Kumar Narendra Nath Mitter v. 
Abdul Molla (6), the same view was taken. 

There is clearly, therefore, a conflict of 
decisions in the Court and for this reason 
a reference to a Full Bench is necessary. 

The point on which the decision of the 
Full Bench is required is whether a pur- 
chaser of the whole or portion of a non- 
transferable occupancy holding who has 
not been recognised by the landlord has an 
interest in the holding which is voidable 
on the sale and so entitled to make a deposit 
under s, 170 (3), Bengal Tenancy Act. 

Under r. 1, Chap. VII, High Court Rules, 
the case is referred for decision to a Full 
Bench. 

Mukerji, J.—I agree. 

Babus Sitaram Banerjee and Bijoy Pro- 
sad n Roy, for the Petitioner. 

Dr. S.C. Basak and Babu Bhupendra 
Narain Bera, for. the Opposite Parties. 
JUDGMENT OF THE FULL 
BENCH, 

Chatterjoa, J.—The question referred 
to the Full Bench is whether a purchaser of 
the whole or portion of a non-transferable 
occupancy holding who has not been recog- 
nised by the landlord has an interest in the 
holding which is voidable on the sale and 
so entitled to make a deposit under s. 170 
(3) of the Bengal Tenancy Act. 

Section 158B of the Bengal Tenancy Act, 
provides that where a tenure or holding is 
soldin execution of a decree for arrears of 
rent(under the provisions of Chap. XIV 
ofthe Act), the tenure or holding shall 
(subject to the provisions of s. 22) pass to 
the purchaser. Section 159 lays down that 
such purchaser shall take subject to certain 
interests defined as “protected interests” 
and with power to annul the interests defin- 
ed in Chap. XIV as “incumbrances.” That 
being so, the holding itself passes to the 
purchaser, subject only to the “protected 
interests” and with power to avoid incum- 
brances, 

In the present case, the petitioner is the 
unregistered transferee of the holding from 
opposite parties Nos. 2 and 3 who are 
recorded as tenants of the holding in the 
office of the landlord, the opposits party 
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No. 1. The opposite parties Nos. 2and 3, 
the original tenants, represent (so far as the 
landlord is concerned) the ownership of the 
holding. Sale held in execution of a rent 
decree under the provisions of Chap. XIV 
of the Act would pass to the purchaser the 
holding itself free of any interest of the 
unregistered transferee. That being so, 
the question arises whether the interest of 
the petitioner can be said to be an interest 
which is “voidable on the sale.” Now, if 
the interest is extinguished by the sale and 
ceases to exist, can itbesaid that the interest 
is voidable on the sale? There isno doubt 
that the petitioner had acquired (except 
against the landlord) an interest in the 
holding. But ifsuch interest did not sub- 
sist after the sale, itis difficult to see how 
any question can arise of avoiding such 
interest. 

Apart from the authorities on the point, it 
appears to me that the words “interest void- 
able on the sale” refer to interests coming 
within the description of ‘“ incumbrances,” 
which, unless steps are taken toavoid them, 
subsist after the sale, and the interest of 
a transferee of the holding itself from the 
tenant is not such an interest. Section 161 
of the Act defines “incumbrance,” and s. 
167 lays down how such incumbrances can 
be annulled by a purchaser having power 
to annul thesame. In the case of Abdul 
Rahaman v. Ahamader Rahaman (8), 
it was held that the interest of an un- 

registered purchaser of a portion of a patni 
tenure is not an incumbrance within the 
meaning ofs. LGI of the Act, and so far ag 
the present question is concerned, there is 
no difference between a patni tenure and 
a holding. And if a portion of a tenure or 
holding is not an incumbrance, the entire 
tenure or holdingcannot be anincumbrance. 
Apart from the decided cases, therefore, it 
appears that the interest ofan unregistered 
transferee is not an interest “‘voidable on 
the sale.” 

It has, however, been held in some cases 
thatitis an interest voidable on the sale. 
In Radhika Nath Sarkar v. Rakhal Raj 
Gayen (9) (a case under s. 171 of the Bengal 
Tenancy Act) the question was whether an 
unrecorded purchaser of a share in a dar- 
patni tenure had an interest in the tenure 
which was voidable upon a sale inexecution 


a 31 AFA Cas. 554; 430. 558; 19 O. W. N. 1217; 22 


a EEEN “Cas, 835; 13 0. W. N. 1175; 10 O.L. 
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ofa decree for rent obtained by the patni- 
dar against the recorded tenantsof the dar- 
paint and, as such, could apply under 
s. 171 of the Bengal Tenancy Act. The 
learned Judges observed as follows: —‘There 
can beno question that the predecessor-in- 
interest of the present appellants was a 
person who had an interest in the tenure; 
there can be no guestion- also that the in- 
terest was such as would be voidable upon 
the sale, because the patnidar was entitled 
in execution of the decree obtained against 
the recorded tenants of the darpatni to sell 
the entire tenure.” The reason, therefore, 
why the learned Judges held that the in- 
terest would be voidable on the sale was that 
the entire tenure would be sold in execution 
of the rent decree obtained against the 
recorded tenants. That shows that. the 
learned Judges were of opinion that an in- 
terest which would be injuriously affected 
by the sale is an interest voidable on the 
sale. But, as already pointed out, the 
expression “‘voidable on the sale” indicates 
the subsistence of some interest which has 
to be avoided after the sale, The case of 
- Jugal Mohini Dasi v. Srinath Chatterjee (10) 
was a case under s.170, cl. (3) of the 
Bengal Tenancy Act. But it proceeds 
upon the same reasoning. These were 
followed in the case of Tarak Das Pal v. 
Harish Chandra Banerji (2) where it was 
“held that “a purchaser of a holding 
who has not been recognised as a tenant 
by the landlord has an interest in the 
holding which is voidable on a sale 
held in execution of a decree for rent 
against a registered tenant within the 
meaning of cl. (3) of s. 170 of the 
Bengal Tenancy Act.” The learned Judges 
pointed out that “the expression used by 
the Legislature is interest voidable on the 
sale,” and not “incumbrance voidable on 
the sale’ under the provisions of the 14th 
Chapter of the Bengal Tenancy Act. The 
language used by the Legislature is com- 
prehensive and should not be narrowly 
construed in view ofthe obvious object of 
this provision. The case of Ahamadullah 
Chowdhury v. Hakaru Sahu (3) merely fol- 
lowed the above case. 


The whole thing turns upon the meaning 
to be attached to the expression “voidable 
on the sale,” whether it means an interest 
injuriously affected by the sale, oran ivn- 
terest which subsists and which has to be 


(10) 7 Ind, Cas. 477; 120. L. J. 609 
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avoided after the sale. The opinionsof the 
learned Judges who decided the above cases 
are entitled to the highest respect, but it 
seems to me that the distinction pointed out 
above was not kept in view in those cases, 

It is contended by the learned Vakil for 
the petitioner that some steps have to be 
taken by the purchaser at a sale if the 
unregistered transferee does not give up 
possession of the holding, and, therefore, 
it is acase of avoiding the interest on 
the sale, But, ifthat contention is well- 
founded, it may be applied with equal 
force to the case of a trespasser, who certain- 
ly has no interest voidable on the sale. 

There are a large number of decisions 
of our Court and a decision of the Special 
Bench of the Patna High Court [Mahadeo 
Lal v. Langat Singh (11)] supporting the 
view I have taken. They are all noted 
in Sen’s Bengal Tenancy Act, 5th Edition 
at pages 797-798, It isunnecessary to dis- 
cuss them. 

For these reasons, I think that the 
question referred tothe Full Bench must 
be answered in the negative. The result, 
therefore, is that the Ruleis discharged 
with costs, two gold mohurs, for all the 
hearings. . 

Cuming; J.—I ‘agree. I have already 
stated my reasons in the Letter of Refer- 
ence andI do not think that I should take 
up thetime ofthe Court by reiterating 
them, 

B. B. Ghose, d.—I agree. My view 
was already expressed in the case of Boroda 
Prosad Roy Choudhuri v. Foizuddi Halder 
(5) and the discussions that I have heard 
to-day confirm me in my opinion. The 
only thing that I may add is that where 
an interest is extinguished on a sale 
nothing remains afterwards which need be 
avoided. The interest, therefore, of the 
petitioner cannot be called an, “interest 
voidable on the sale.” 

Panton, d.—I agree in the judgment 
delivered by my learned brother Mr. 
Justice Chatterjea, 


Page, J.—I agree. The words “interest 


_voidable on the sale” in s. 170 (8) of the 


Bengal Tenancy Act connote that such 
interest may or may not be avoided by the 
auction-purchaser at his election. But whe- 
ther the interest in question will cease on 


“the sale or subsist thereafter is a matter 


over which the purchaser has no control, 
(11) 40 Ind. Cas, 247; (1917) Pat. 169; 2 P, L. J, 457; 
1P. L. W, 504, 
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He can neither make the holding trans- 
ferable by affirmance nor avoid the transfer 
by disclaimer. It seems to me, therefore, 
that itis not quile correct to say that the 
petitioner's interest would pags on the sale. 
What really would happen is that under 
the sale the title to the holding would 
pass to the purchaser free from such in- 
terest, which would be extinguished on the 
sale taking place. 


Z. K. ` Rule discharged. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Second Civil Appeal No. 472 of 1924. 
February 19, 1926. 

Present :—Mr. Findlay, Officiating J.C. 
CHETAN—Drrenpaxt—APPELLsnt 
versus 
LAXMIPRASHAD—P aintiFrF— 
RESPONDENT. 

Registration Act (XVI of 1908), ss. 17, 49--Construc- 
tion of document-—Document containing terms of parti- 
tion—Registration—-Evidence, admissibility in. 

It is extremely unsafe in the case of a document 
drawn up by non-expefts, to found any premise on 
the mere name or title attached to the document. In 
order to determine the real nature of the document the 
Court must look to its contents. 

A document which contains all the main terms of a 
partition transaction, shows that the partition had 
been, effected ‘on the day of its execution, and contains 
an express statement by every one interested that he 
accepts the share allotted to him, isa deed of parti- 
tion and as suchis inadmissible in evidence if it is 
unregistered. 

A compulsorily registrable but unregistered docu- 
ment cannot be admitted in evidence for ihe purposes 
of elucidating the terms and conditions contained 
therein. 


Appeal against a decree of the Addi- 
tional District Judge, Balaghat, dated the 
28th August 1924, in Civil Appeal No, 12 
of 1924. ` 
í Mr. K. B. J. R. Cama, for the Appel- 

ant. 

Mr. P. C. Dutt, for the Respondent. 

JUDGMENT.—The facts of this case 
are sufficiently clear from the lower Courts’ 
judgments. The plaintiffrespondent Laxmi- 
prashad sued the defendant-appellant Che- 
tan for possession of 6 acres of sir land in 
Mouza Ghoti of the Balaghat District on the 
allegation that, at a partition held in 1917, 
this plot of land was included in his’ share. 
Both the Courts below have decreed the 
plaintifs claim on the ground that the land 
jn dispute fell to the plaintiffs share at the 


CHETAN V, LAXMIPRASHAD, 


367 
partition of 1917 and that the document 
(Ex. D.-1), on which the defendant depends, 
was a deed of partition and being unregis- 
tered was inadmissible in evidence. 

The other facts of the case are sufficiently 
clear from the judgments of the two lower 
Courts. I am here wholly concerned with 
two points: one, whether the document 
(Ex. D-1) is a deed of partition, and se- 
condly, even ifit is held to be such a deed, 
whether it can be admitted in the present 
case for the purpose of proving what is 
alleged by the appellant to be a collateral 
matter. 

I proceed to discuss the exact nature of 
Ex. D-1 first of all. Much has been 
made on behalf ofthe appellant ofthe fact 
that D-1 is termed a fahrist or list, and not 
a deed of partition. Personally, I think it 
would be extremely unsafe in the case of 
any document of this nature, drawn up by 
non-experts, to found any premise on the 
mere name or title attached to the deed. 
What we have to look to is its contents. On 
the date of execution thereof, Thansingh had 
five sons- -Sitaram, Dayaram, Tikaram, the 
plaintiff Laxmiprashad and Rambakas, the 
father of the present appellaut. The docu- 
ment goes onto state that Thansingh has 
on the day in question partitioned his pro- 
perty ; that to three of his sons—Dayaram, 
Laxmiprashad and Tikaram—-he has given 
equal shares in Vouzas Ghoti, Kotanga and 
Dongarbadi, while to his remaining sons 
Sitaram and Rambakas he has given equal 
shares in Mouza Doranda. The document 
then includes a mention of land of five 
khandi sowing capacity having been 
separated out of Mouza Ghoti and given to 
Sitaram and Rambakas; and it is this re- 
cital which, of course, would support the 
appellant's claim were the document admis- 
sible in evidence. 

Clearly from the terms of the document 
the said distribution was to be from the 


- date of its execution, as there was an express 


entry that henceforth Sitaram and Ram- 
bakas were to pay the rent of 5 khandis of 
land we are concerned with. I cannot, 
from any point of view, accept the argument 
offered on behalf of the appellant that this 
document, sofaras the land in suit is con- 
cerned, was merely a recital of a division 
whieh had already taken place. Read asa 


_ whole, the document was nothing more or 


less than a deed of partition which com- 
pletely divided up all the immoveable pro- 
perty as well as the bond debts due to 
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Thansingh. The document ends with the 
customary phrase to the effect that it has 
been “executed in order that it may be 
of use when necessary” and that if any 
of‘his sons raises any objection, it should 
be considered as false. Not only so, but 
each of the five sons have affixed his signa- 
ture and added the words “Lagree to the 
share,” As is usual in such matters, two 
witnesses—Saligram and Keshoram—have 
also signed the document, adding thereto a 
statement that the shares had been given 
in their presence. 

From any and every point of view this 
document was clearly not one which merely 
declared that a partition had been previ- 
ously effected. It was still less one which 
merely was a preliminary to a division to be 
made in the future, and there was no ques- 
tion of execution of any further document 
being necessary. 

Reference has been made to the fact that 
the numbers of other fields were not men- 
tioned specifically in the document. As the 
villages were divided into two groups and 
given to three and two sons respectively, 
there was obviously no necessity therefor. 
Exhibit D-1 was clearly nothing more or 
less than a deed of partition and as such 
being unregistered, it was normally inad- 
missible in evidence. The case is to a large 
extent on all fours with that in Bhangaji 
v. Pandurang (1). The present document 
contained all the main terms of the partition 
transaction. It showed that the partition 
had been effected on the day in question ; 
it further contained an express statement by 
every one interested that he accepted the 
share allotted to him, and it contained as 
well the signatures of two witnesses who 
had witnessed the partition, It was, there- 
fore, clearly inadmissible in evidence being 
unregistered, and the reasons for its non- 
registration would appear to lie in the very 
fact that Rambakas had fraudulently 
entered intoit, the entry relating to the land 
now in dispute. 


It has, however, been urged on behalf of 
the appellant that, even if Ex, D-l is 
held to be a deed of partition, it would be 
admissible in evidence for a collateral pur- 
pose, viz., to prove the circumstances under 
which the defendant held the land, the 


nature of his possession and the like. I | 


have been referred in this connection to the 


(I) 76 Ind. Cas, 158; A. I. R. 1924 Nag. 395. 


decision in Saraswatamma v. Paddayya (2), 
but Tam wholly unable to see how that 
decision can benefit the present appellant. 
In his written statement, dated 12th Novem- 
ber, 1913, the defendant-appellantzexpressly 
founded his right to possession on Ex. D-i 
which he described asa list of partition and 
stated that according to that list, the land in 
suit had fallen to his father’s share. It is set- 
tled law that in the case of a document like 
this which was compulsorily registerable 
but has not been registered, the document 
cannot be referred to forthe purposes of 
elucidating the terms and conditions con- 
tained therein, whereas here the very fun- 
damentals, on which the defendant-appel- 
lant rests his case, would have to be estab- 
lished on recitals contained in D-1. The 
purpose for which the defendant-appellant 
desires to be allowed to make use of D-1 
in this suit, cannot, by any process of 
verbiage, be called a collateral one. Both 
grounds of appeal, therefore, fail. 

I may add that there was, in any event, 
a perfectly justifiable finding of fact arrived 
at by the lower Courts that the plot in 
dispute was the property of the plaintiff 
and was his sir land, and the very jama- 
bandi entries showing the defendant-appel- 
lant as in possession bila lagan” rather 
injure than benefit his case, inasmuch as 
they indicate that he was merely a tres- 
passer holding the land as against the 
plaintiff who is owner. 

The decision of the lower Appellate 
Courtis undoubtedly correct and the appeal 
is dismissed. The appellant must bear the 
respondent's costs. Costs in the lower 
Courts as already ordered. 

Z. K. Appeal dismissed. 


(2) 71 Ind. Cas. 274; 44 M. L. J. 45 at pp. 49, 50; 
A. I. R. 1923 Mad, 297; 46 M. 349; 18 L. W. 418, 





LAHORE HIGH COURT. 
Civit Rererence No, 41 or 1925. 
January 6, 1926. 

Present: —Mr. Justice LeRossignol and 
Mr. Justice Martineau. ~ 
NANAK CHAND-FATBEH CHAND— 
PETITIONERS 


versus 
COMMISSIONER or INCOME TAX, 
LAHORE— RESPONDENT, 
Income Tax Act (XI of 1922), s. 2 (11) (by—“Com- 
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mercial year,” meaning of—Firm carrying on busi- 
pee during portion of a year—Assessment-—Proce- 
ure. 
“There is no definition of the expression ‘commer- 
cial year’ in the Income Tax Act. The expression 
means any period for which the accounts of a con- 
cern are made up, and such period, provided it satis- 
fies the conditions laid down by the Central Board 
of Revenue, may be deemed to be the previous year 
on which the assessment of any given year is based. 

A firm commenced business onthe 18th of April, 
1923. In April, 1924 the Income-tax Officer required 
the firm to furnish a return of its total income dur- 
ing the previous year, ie., during the twelve months 
ending the 31st of March, 1924. In compliance with 
this notice the firm, instead of declaring its profits for 
the 11 months and 13 days ending the 3lst of March, 
1924, submitted a statement of its profits for the 
period of twelve months, 18th of April, 1923 to 17th 
of April, 1924, and contended that it was not liable to 
pay income-tax for the year 1924-25 on the ground 
that the business had not been in existence for a 
complete year before the Ist of April 1924: 

Held, (1) that the Income Tax Authorities would have 
been justified in assessing the firm to income-tax for 
1924-25 on the profits realised during the 11 months 
and 13 days of 1923-24, inasmuch as although the firm 
made no profits during the first fortnight of 1923-24 
nonetheless, the profits realised during the broken 
period of 11 months and 13 days were the profits 
realised in the course of the whole year 1923-24; 

(2) that in the alternative, it was open to the Income 
Tax Authorities in accordance with the provisions of 
s. 2 (11) (b) of the Income Tax Act to accept as the ac- 
counting period, the time from 18th of April 1923 to 
17th April 1924 and to assess the firm to Income Tax 
accordingly, - 

Oase referred by the Commissioner of 
Income-tax, Punjab and North-West Fron- 
tier Province, Lahore, with his Letter No. 
aa .M/495, dated the 2nd September, 
"Mr. Jagan Nath Aggarwal, for the Peti- 
tioners. 

Mr. Carden-Noad, Government Advocate, 
for the Respondent, , 

JUDGMENT.—This is a Reference 
under s. 66 (2) of the Indian Income Tax Act, 
XI of 1922, by the Income-tax Commis- 
sioner, Punjab. 

The-assessee firm commenced business on 
the 18th of April, 1923. In April, 1924 the 
Income-tax Officer required the firm to fur- 
nish a return of its total income during the 
previous year, t.e., during the twelve months 
ending the 3lst of March, 1924. In com- 


pliance with this notice the firm, instead of 


declaring its profits for the 11 months and 
13 days ending the 3lst of March, 1924, sub- 
mitteda statement ofits profits for the period 
of twelve months, 18th of April, 1923 to 17th 


of April, 1924, and contended that it was not ` 


liable to pay income-tax for the year 1924-25 
on the ground that the business had not 
been in existence for a complete year befora 


24 
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the Ist of April, 1924. In other words, the 
assessee's contention was that the firm wa; 
not liable to pay income-tax either in respec 
of the 11 months and 13 days ending on the 
3ist of March, 1924 or for the whole year 
beginning Ist of April, 1924 and ending 3lst 
of March, 1925. 

Admittedly no income-tax is reeoverable 
from the firm in respect of the period 18th 
of April, 1923 to 31st of March, 1924, nor has 
it been assessed to income-tax in respect of 
that period, and the contention that no 
income-tax is payable in respect of thé 
period Ist of April, 1924 to3lst of March, 
1925 is not only absurd but is founded on 
no provision of law. In ouropinion the 
Tncome Tax Authorities would have been 
justified in assessing for 1924-25 on the 
profits realised during the 11 months and 13 
days of 1923-24. It is true that for the first 
fortnight of 1923-24 the firm made no profits, 
because it was not in existence; at any 
rate, was not working; nonetheless, thé 
profits realised during that broken period 
were the profits realised in the course of the 
whole year 1923-24. 

The Income Tax Authorities, however, did 
not adopt this course, but in accordance with 
the provision of s. 2 (11) (b) of the Act accept- 
ed as the accounting period the time from 
18th of April, 1923 to 17th of April, 1924: 
Before us it is contended that this course 
was unjustified inasmuch as that period 
(18th of April, 1923 to 17th of April, 1924) 
connot be called a commercial year. The 
contention appéars to us to be futile. There 
is no definition of the expression ‘‘com- 
mercial year” in the Act and we hold it to 
mean any period for which the accounts of 
the concern are made up, and such period, 
provided it satisfied the condition laid down 
by the Central Board of Revenue, may be 
deemed to be the previous year on which 
the assessment of any given year is based. 

` We consider that the previous year de- 
termined by the Commissioner of Income- 
tax is justified by the instructions of the 
Central Board of Revenue and his action is 
entirely legal. The costs of these proceed- 
ings shall be paid by the objecting firm. 

Z. K. Application rejected, 


an 


RANGOON HIGH COURT. 
“Tansy, Orn, APPEAL No..63 or 192 
: December 21, 1925.. 
` Present. -—Mr. -Justice Pratt and 
. Mr. Justice Otter, _ 
““MAUNG TU—PLaIntTIFg—APPELLANT 
versus os 

: MA CHIT—DEFENDANT-—- RESPONDENT, 
T. Birnie „Buddhist, ‘Law—Inher itance—Y ounger br `o- 
‘thers and sistens, whether exclude. the elder. , 
- J4 must be taken- ‘to be settled: law'among ‘Burmese 
Buddhists, that ‘the younger brothers and sisters ex- 
clude the elder: as heirs to a deceased brother or 


sister: [p. 371, col. 1.] i 
Mi A. Pruzan v. Mi Ch mra, S. J. L. B. p. 37 and 


Ma Kyaw v. Maung Po Myit, 89 Tnd. „Cas. 447: 3 R. 86; 
A T R. 1925 Rang. 231, followed, . 

Ata Ain Bwin v. U Shwe Gone, 23 Ind.. Cas. 433; 8 

1; 7 Bur. L. T. 105; 16 Bom. L. R. 377; 27 M. 

Thi is WON, Wee 16 Met. 142; 20 0! Li. 
3s-364; 41 C7887; 1 L, We 914; (1914) M. W.N. 449; 
ai Ty A. 121 (P. O), relied on. . 
i. Mr. Tha Gywe, forthe Appellant. 
«Mr. Ganguli, for the Respondent.. > 
JUDGMENT.—One Ma Gai died: in 
1922 :childless; leaving an elder brother 
Maung’ fo Ta. the present plaintiff-appel- 
Jant:and :a younger sister Ma Thi. There 
was another younger sister Ma Saw, who, 
according | to plaintiff, predeceased Ma Gyi, 
but this is not.admitted by her daughter 
Ma. Chit, the defendant-respondent. 
nAt the:timée.of Ma Gyi's death, plaintiff 
Maing! Po Tu was absent. in Lower Burma 
and! Ma Thi took possession of her estate. 
iMacThi died on:or about October 1924 
and’! Ma. Chit: TOE over posession of the 
estate. 

wi Plaintiff’s ‘case is that on: Ma Gyi's death 
he caid :Ma ‘Thi-were entitled to inherit the 
estate in equal:shares and that on Ma-Thi’s 
death,he inherited the whole estate, ‘The 
defendant: Ma Ohit’s case was that as elder 
brother,‘ Maung Po Tu had- no right of in- 
heritance to the estate of Ma Gyi, but was 
éx¢luded by her younger sister Ma Thi. - 

Defendant also relied on ‘a deed of gift: 
in‘her favour of-the whole property alleged 
tochave been. made by Ma Thi on the'l6th 
September, 1924. . 
2iThe trial Court’ daraa a préliminary: 
issue’ asi to ‘whether plaintiff had any right. 
under: ‘Burmese: Buddhist: Law: tò. inherit 
theestate of his. younger sister Ma Gyi. On 
the authority of Mi A Pruzanv. Mi Chumra 
W where following Book X, s. 18 of the 

anugye it was held that elder brothers or 
sisters are postponed to younger brothers 
and sisters in the law of inheritance, and of 


i {3 
at 


f: 


(1) 8, J. L B, page 37! 
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Ma eran: V.: “Maung Po “Myit (2) «where it 
was pointed out that it-is a fundamental 
principle of Burmese Buddhist Law, that 
inheritance,shall not ascend, if is” can, Doss 
sibly descend, the Court.held that, plaintiff 
had no right to’ inherit hig: younger’ ‘ister 
Ma Gyi's estaté and that ‘he’ had” po” “10êkih 
standi.’ to ‘sue. . The anit was neon 
‘dismisged. , 

One appeal it is ‘contended !thateas, Má 
Saw, mother of defendant; pre-decéased, My 
Gi; and. Ma Thi, plaintiff. is ‘thie bola, heir 
and the lower Court was wrong in dismiss: 
ing the suit “without : :. considering’ ‘(the 
validity of the: gift by Ma'Thi to jdeferidant i 

It. is not digputed thaf, if. Ma. “Saw, pres 
deceased Ma Gyi, plaintiff, as elder: brother, 
would take preference of: the niece; and 
the lower Court ‘ought, therefore, ‘to, Have 
gone into the question of the, validity, ‘of 
the gift. D Egl 

It'is- also argued cher: although: the 
passage in Book X, s. 18 of the Maning yi 
definitely lays down that the property; in 
such cases is not to ascend to. the ‘elder 
brothers and sisters, but that ‘the. ‘younger 
brothers and gisters of the: deceased “alané 
share it, and that this is. What is meant, by, 
not ‘allowing the property. to ascend; this 
passage is not consistent ee other PET 
in the Manugyes . 

. It-is contended ‘that. B., 19 ‘of “Book: Xi 
which proyides that in the absence, of nearsr 
relatives, the parents shall. inherit,istgpesbs 
that by inheritance ascending is méant 
ascent to relatives of the, previous genera- 
tion and that for the property to go. tonan 
elder - brother. or. sisten isnot an‘. aa A 
the inheritance. peirao} 

In s. $11 of, Volume Lot: ‘tlie, “Kinyun 
Mingyi's Digest the rule from: Manugye isi 
given thus: . ‘The; ; general rule) tis’ that 
relatives of previous ‘generations. shall nót 
inherit the property, of their’ descendants! ? 


But this rule -is not incempatible” with! 
the further refinement given‘ in: s: 18-tha 
the younger brothers ‘and 'sisters - také 
preference of the elder, and that- às‘ betweett! 
brothers and: sisters, ` the property /asceniid? 
if it goes to the eldér from thë: younger. adah 

- iNeithér can T.gee: that: thet 'pabšägéi in 
Book X; b: 56 (Digest 5. 308) whéte a ‘anf 
younger: brothers: and sisters’- are’ in! clade? 
among the sik rélatives has abenan an 
the Point now at issue. Ane ; i 

A A SIROS LAH ddoi 


© std “Ons. 44; ah, 867: A. E RIS RAH? 


Pala ques ui solute! ; NE) noy oad pos 


A AN 
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ain Mo NA Buinen | 
ikat pened 
Bey YoeCousisilifaae the <point oÈ S. 
the Digest ,coxresponding, to, Manusa Book: 
Kidd) 4s, t naling among r Shek co-heirg,of the, 
degeased, pamely,, the: brothers.and sigters,: 
the wounger, brothers: and, sisters . Were prer; 
ferred 40; the. elder, : age deur} 
ja be Manugye,.it . was, afso. laid down zina 
the, game, jadgment,-i iş, authoritative, when 
if is; pofambig pous, . ‘tae oul ie 
Section ES.af Book. xs is, not. ambig Lous: 


wale Gone. (3); 
Ligrdghips.o oft 


t 


one E,cannot, hold. that" it is akik; Ne 


h hsr- passages ip the Manugye), nuso 
wiih ot principle aa down in Mi Aa Pr: ZAN) 
v, Mii Chymrg as never, so far ASA am, 
ANALG -j- been; ‘dissented ; ‘from. UN, anyoutên 
parted, ruling: , it may be yas alleged, that 
im Brahe dg suena and eee 


a i ae i hi was = a 
oh a H 


Ma, Gata cate trent Ma - Thi halt 
thissharg would go to her daughter. ; 
aH again Ma Saw as alleged by defendant 
died, after, Ma Thi, she would inherit., the 
whdle,of the property;in dispute. © _ sag 
The decree of the lower Court is accord. 
ingly. set-aside. and the suit, will be,re- 
manded for trial on the following g issuesi-— 
igL.-Did,; Ma Saw. predecease Ma Gyi, ‘and 
Malthi F ayin. tat 
Jof. df nokedid ahe die Polars c or afier N 
fos aohavay ou Weare be 
beiak heallegedi gift. of the pioneri by 
Ma Thi,to Ma Obit validê 4 siwis y 


SE (gy'23 Ind 1 Cas: 433! SLB R1; 7 BurnLof. 105; 
16 Bom. L. R. 377; 27 M. L. J. 41; 18 OAV, N. 1121 

MOL! P142; 20.0. LT. 2645. 41 O; 887; LL. 
114; (1914) M.AV. Nud4ay ALE, A, 121 (P. O 
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‘Werwonld point out that, if Ma Saw pre- 
deceased’Ma Gyi, Mà Thi-would be able to» 


of; make aivalidigift of'the.whole property. 


:IÉ Ma Saw ‘diedrafteroMa Gyi, but before 
Ma; “Thi, .Ma.Thi “would still be able to 
make a validigift of: er half share of the 
propertyizand.:thévother. half would go to. 
Ma Ghit ag: héir to: her-‘mother Ma Saw. 

-Rhere swillfha mo order. as to costs of this 
appeal: which v appears to be the fairest: 
aana ‘the circumstances, 

RED RY paces! Cat 5 ; 
a 8, a Ai wo “Case remanded, ` 
fig Fel yh yt ose : 


ett dee 


al “MADRAS. HIGH COURT. Loe 
Last, PATENT APPEAL No. 158 of 1924, ` 
aiae © n „October 28, 1925. ana 
z ro Present: “Mr. Justice Devadoss and 
wv Mr. Justice Waller. 
` RAMA REDDY—Darexpant No. 3— : 
yom adi, 3+ APPELLANT ` 
versus l ; 
| RANG GA BASAN, AND QTHERS—Dsive ENDANTS' 
-« ts, 1 Nos.4 AND 5—Rusponpes's, 
| Timatation Act (IN af 1908), Art. 134, ly4-~Tenyile 
pro erty—- -Alienation by trustee ~ Suit by sucecseor For, 
recdvery' of possession of property—Article applicable 
Artiele'134 ofithe Limitation’ Act has no appleation 
to. a suitibrought byta trustee for recovery of posses~ 
sion, of properties imprpperly alienated by hin “predés 
cessor-in-ollice, fp; 872, col. Lj 
Vidya Varuthi' Phir “tha v. Balusami ae 65 hid. 
Cas. 1615144 DD-831; T1921) M. W. N. 449; 4L- MLL J. 
846; „BiU. a a R: 4B. C.).62; 15 L. W. 78; 30 AL. L T.- 
66; 3 P. Le T.2435; 48 LA. 302; 26 C, W. N. 537; 24 
Bom. L; R 629; 20 Á L J. 497; A. I R. 1922 P C; 
12812. 6), followed. Bare 
~@agstlawi considered! 
Letters Patent Appeal against the ‘jnde- 
ment of MriJustice Madhavan Nair, in S. A. 
Nosl280 of 1921, reported in 86 Ind. ‘Cas. 231; 
preferred.. to: athe High Court against the 
decree of ` the District ‘Court, Coimbatore; 
in A.S: Non33 of: 1921, “preferred against 
the-decree of the Court of the Principal 
District’ Munsif, ‘Erode; inO, 5, No. 713 
of 1918: v 
+ Mre, T.: ‘Re-Ramachandra Tyer, for the Api 
pellant, a ka a 
siMry TAMAK riskmaswami i yer; for the Res 
spondents: - oe on 
sufi nana » SUDGMENT. roy 
. Devadoss, J,—This is an appeal 
against-the judgment of Madhavan Nair, J. 
giving 8 decree to the plaintif. The 3rd 
defendant ‘Has. ‘preferred this Letters Patent 


Appéal. The question for determination j ig 
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whether the suit is barred by Art. 134 of 
the Limitation Act. The plaintiff is the 
. trustee of a temple. The finding is that 
the property is the property of the temple, 
The contention of Mr. Ramachandra Aiyar 
is that the suit is barred under Art. 134 
inasmuch as the suit was brought more 
than 12 years‘after the date of the aliena- 
tion. Article 134 gives a period of 12 years 
for the recovery of possession of immove- 
able property conveyed or begeathed in 
trust or mortgaged and afterwards trans- 
ferred by the trustee or mortgagee for 
valuable consideration. The argument ad- 
vanced is that the suitis barred by Art. 134 
if the transferor is held to be a trustee and 
if he is not a trustee, then the suit is 
barred by reason of Art. 144 of the Limi- 
tation Act. The finding that the transferor 
is a trustee cannot be challenged now. 
The simple question is, therefore, whether 
Art. 134 applies tothe case. It was decided 
in Vidya Varuthi Thirtha v. ‘Balusami 
Ayyar (1) that a permanent lease of mutt 
property granted by the head of the mutt 
could not create any interest in the proper- 
ty to enure beyond the life of the grantor 
and consequently Art. 134 of Sch. J of the 
Limitation Act of 1908 did not apply toa 
suit brought by the successor of the 
grantor for the recovery of the property. 
Mr. Ramachandra Aiyar tries to get over 
this decision by contending that the trans- 
feree was only a lessee and that he did 
not deny the title of the mutt but only 
contended that he was entitled to be in 
` perpetual possession of the property, being 
a permanent lessee. Mr. Ameer Ali in deli- 
vering the judgment of their Lordships ob- 
served: f 

“It is also to be remembered that a trust 
in the sense in which the expression is 
used in the English Law is unknown in the 
Hindu system, pure and simple.” 

With reference to the head of a mutt or 
shebait he observed : 


“In no case was the property conveyed to 


or vested in him, nor is he a ‘trustee’ in the 
English sense of the term, although in view 
of the obligations and duties resting on 
him, he is answerable as a trustee, in the 
general sense, for mal-administration.” 

In the case of a religious institution, the 
property is vestedin the idol and the trustee 

(1) 65 Ind. Cas. 161; 44 M. 831; oan M. W.N. 
449; 41 M. L. J. 346; 3 U. P. L. R. (P. O.) 62; 15 L. 
W. 78; 30 M. L. T. 66; 3 P. L. T. 245; 48 I. A. 302; 26 
€. W. N. 537; 24 Bom. L. R. 629; 20 A. L. J. 497; A. 
T R. 1922 P, O. 123 (P, 0). 
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is only a manager for the time being. In 
the case of a muit, the head of the mutt 
for the time being is entitled to use the 
income of the mutt property subject tothe 
maintenance of the tambirans and ‘the. 
ascetics attached tothe mutt. In the case 
ofa trustee of a temple he isnot entitled 
to use any portion of the income for hitr- 
self. In the case of a wakf, if the deed of 
trust makes provision for the maintenance 
of the muthuvalli or the trustee for the time 
being, he may use the income for himsélf 
as allowed by the deed of trust, but‘in the: 
case of Hindu religious institutions ‘no 
trustée of any institution is entitled ‘to use 
any portion of the income for himself if the 
property is vested in theidol, The-decision‘in 
Vidya Varutht Thirtha v. Balusami Ayyar 
(1) cannot be said to apply only to cases df 
leases. The remarks of their Lordships ‘ap- 
ply to cases of all alienations of property. A 
permanent lease is as much an alienation as 
a sale. The mere fact that rent is payable by 
the permanent lessee does not make a per- 
manent lease any the less an alienation than 
asale. Has the trustee of a religious insti- 
tution the right to alienate the kudivaram 
interest in the temple property ? Cam it 
be said if he lets into possession tenantsso 
as to enable them to acquire occupancy 
rights, that he does not alienate-the kudi- 
varam interest? The mere fact that the 
tenants pay the melvaram to the temple 
cannot convert the transfer of the kudiva- 
ram into anything less than an alienation 
of it. A trustee, therefore, cannot convey a 
valid title to the transferee and, therefore, 
Art.134does not apply to a suit for recovery 
of the temple property, improperly alienated 
by the-trustee. The case in Subbaya Pán- 
daram v. Mahamad Mustapha Maratayar 
(2) bas no application to the present cabe, 
Jn that case the property was vested in the 
trustees and it was sold in execution ofa 
decree. It was held that the suit was bár- 
red by Art. 144. In that case it was’ dis- 
tinctly found that the property was vested 
in the person against whom the decree 
was obtained and the property being vested 
in him, he could by transfer give a title:to 
the vendee and if the transaction is not 
set aside within 12 years, the vendee gets a 
good title. The case in Kuppuswami Muda- 
liar v. Samia Pillai (3) does not touch the 


(2) 40 Ind. Cas. 50; 21 M. L. T. 62; 5 L. W. 690; 32 
M. L J. 85 


(3) 70 Ind. Cas. 369; 42 M. L. J. 1; (1921) M. W. N. 
870; 15 L. W. 33; A. 1 R. 1922 Mad. 406. 
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point under. discussion. There, the holder 
of the religious office was dismissed from 
the office, but he continued to be in posses- 
sion of the property for more than 12 years 
after his dismissal and a suit by the succes- 
sor was held to be barred. The property 
was vested in the person and he held the 
office for the time being and when he was 
dismissed from the office his possession 
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became adverse to his successor and the. 


successor not having sued within 12 years, 
his suit was barred. 

There are a few cases which may be said 
to support the contention of Mr. Ramachan- 
dra Aiyar that an invalid alienation of 
trust property should be set aside within 12 
years and if not so set aside, the vendee 
under the invalid sale gets a good title. 
The decisions in Gnanasambanda Pandara 
Sannadhi v. Velu Pandaram (4), Damodar 
Das v. Lakhan, Das (5) support this view. 
In Gnanasambanda Pandara Sannadhi v. 
Velu Pandaram (4) the hereditary managers 
of the property with which a religious 
‘oundation was endowed had purported to 
gell and assign the management and lands 
of the endowment to the representative of 
another institution. It -was held that the 
possassion delivered to the purchaser was 
adverse to the vendors, and after 12 years, 
the successor ofthe vendor could not re- 
cover possession of the property conveyed. 
` “Their Lordships observed at page 279*:— 
There is no proofof any custom in this 
case, and consequently these deeds of sale 
are void and did not give any title to the 
purchaser. The title remained in Chocka- 
linga and Nataraja and the possession which 
‘was taken by the purchaser was adverse to 


ment. The oneis attached to the other, 
but ifthere is, Art. 144 of the same Schedule 


is applicable to the property. That bars - 


the suit after 12 years’ adverse possession. 


In Damodar Das v. Lakhan Das (5) the 
Privy Council held that. where two chelas 
divided two institutions and the property 
among themselves, one chela could not 
recover the property on the death of the 
other. Sir Arthur Wilson, who delivered 
“(4) 23 M. 271; 2 Bom. L. R. 597;4 O. W.N. 329; 
27. i. A. 69; 10 M. L. J. 29; 7 Sar. P. C. J. 671; 8 
Ind. Dec. (N. s.) 591 (P. ©). 

**(5) 7 Ind. Oas. 240; 37 C. 885; 14 O. W. N. 889; 12 
C, E: J. 110; (1910) M. W. N. 303; TA L. J. 791; 8 M. 
» T. 143; 20 M. L. J. 624;12 Bom. L. R. 632; 37 I 

i: 147 (P. O). ‘ 
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the judgment of their Lordships observed 
at page 894*:— f 4 

“Tt follows from this that the learned 
Judges were further right in holding that 
from the date of the ekrarnam4 tha posses- 
sion of the junior chela, by virtue of the 
terms of that ekrarnam4a, was adverse to the 
right of the idol and of the senior chela, as 
representing that idol, and that, therefore, 
the present suit was barred by limitation.” ° 

There is no discussion in Vidya Varuthi 
Thirtha v. Balusami Ayyar (1) of Gnana- 
sambanda Pandara Sannadhiv. Velu Pans 
daram (4) and Damodar Das y. Lakhan 
Das (5). In view of their Lordships’ deci- 
sion in Vidya Varuthi Thirtha v. Balu- 
sami Ayyar (1), Gnanasambanda Pandara 
Sannadhi v. Velu Pandaram (4) and Damo- 
darDas v. Lakhan Das (5), cannot be con- 
sidered to be good law. The principle 
underlying these decisions seems to be 
this: that where the trustee ofa religious 
institution who is only a manager for the 
time being, alienates any property belong- 
ing to the trust, he cannot give a valid title 
to the alienee, for he himself has no interest 
in the property and the alienee can only 
get what the manager himself possesses, 
namely, of being in possession of the pro- 
perty. The principle of adverse possession 
would apply to cases where a person who 
could assert his title does not assert his title 
within the period fixed by Art, 144 of the 
Limitation Act. In the cage of a minor 
whose property has been improperly alienat- 
ed by the guardian, he has the right of suit 
within thres years after his attaining 
majority. The legal fiction is that an idol 
is a minor forall time and it has to be 
under perpetual tutelage and that being 
so, it cannot be said that the idol can ever 
acquire majority; and a person who acquires 
title from a trustee of a temple cannot ac- 
quire any title adverse to the idol, for the 
idol is an infant for all time and the succeed- 
ing trustee could recover the property for 
the idol at any time. Though the language 
has been loosely used as if the trustee oc- 
cupies a position similar to that of the 
karnavan of a Malabar tarwad, or the 
managing member of the joint Hindu 
family, or the guardian of a minor; yet 
his position is different from that of any of 
these, Itis contended by Mr. Ramachan- 
dra Aiyar that a trustee can alienate the 
property forcertain purposes. In order to 
preserve the trust or with the sanction of the 
Court he could alienate the property, but 

*Page of 37 C.—[Hd.] me 
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puch alienation is.under exceptional circum: 
stances, But where he purports to convey 
the title to the property which is vested 
in him, the vendee cannot be said to derive 
title from a man who could never give a 
good. title to him. If the vendee buys 
knowing that the trustee has no right to 
convey title to the property which is vested 
in.the idol, he cannot set up Art. 144 in 
answer to a suit by the trustee for the re- 
‘covery of the property. His possession is 
that of the trustee and a trustee’s posses- 
sion can never be adverse to the idol. 
No doubt if a person takes possession 
of the immoveable property. belonging to 
.a temple and keeps the trustee and. the 
persons connected with the temple out ‘of 
-possession and is able to assert such pos- 
-session adversely to the trust for over 12 
years, he could acquire a valid title under 
‘8; 28:0f the Limitation Act. But ‘where such 
rperson.acquires possession from the maria get, 
this possession can only be with the ‘éonsent 
-ofthe trustee.for. the time: ‘being and theré- 
fore,.ihis. possession’ can fever ‘become 
-adverse.to.the temple. The observations' of 
one otus in.Jagga Row: Bahadur’ “Garu: Ag 
Gori Bibi (6) apply to the: present’ ‘ease : 

-o::t If:the properties: ‘are : trust: properties, 
any person: claiming “from ah trustee cànhot 
acquire a- prescriptive’ title” ‘against: ‘the 
tmist.;.. Whether the document -is’ valid, ór 
invalid, ‘it would not- give 'ai “right: to aj- 
-hody, claiming under that document tói pre- 
seribe.for-a title against ‘the'trusti? ‘97 
gi-Madhavan Nair,. Ji, ‘held: similarly ‘ih 
‘Lakshminarayana’ Kulluraya yi  Rajåmmi 
Ws vIn a récent:case® “Phillips, -J:; held 
tliat a permanent: lessee 'gould“notseti up 
thé: bar: of limitation iwa süit for recovery 
of-possession‘of.:the property -by thétrusteé, 
Hetheld that Art. 134 did not apply -to that 
ease... As: regards the contention‘that AH. 
144-applied; the learned - Judge: observed! e 


-LdZhis contention: was “negatived: by'théit - 


‘Lerdshipsion the ground !tlat-the idol had 
no:power toibring à suitexcept-thiough ‘the 
trustee.: Consequently*there- could’ be =o 
question of a suit:being barted-itiasmnich as 
dhé not. could. have been ‘brought ati än: ‘earlier 
sdate i MET : KEL T enki COAT 
ei is: placed: Vapor: Rama Up We a 
` torp oss KOLen Bf 
z O 72 ind, Cas ‘ 789; DLL iW: = Ba MW X, 
TA. Í. R. 1923 Mad, 545, 
S 93 Ind.” Cab. 1002, 21, Le A 254, A TR: ‘1985 
one 1%. 
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sentative and, manager Of the idol, “ihe adh 


of alienation’: “is we. ‘dite et’ hälen ai 
the title" rok the idl! and the, ’ PR: ne 
matiager““'of ‘thé” t idl” ion,’ behalt, 
‘the tidol, “must” ‘pring < he. “san Genti 
12° Years from“ “the date, of ‘the! nih. 
But’ where “the title "is. inthe, ah ne or 
‘the shiebatt, ‘as‘it' was in'the two “Mother cases 
“to” which É. “have ‘référtéd> ‘the “ack sf ‘alien: 
‘ation is hota ‘oblallengd poh’ the t title of 
the idol; ` though* ‘the . property tye hay, be 
‘endowed property" in” the pena “that w 
‘income ‘has tobe’ appropriated to: the. pure 
‘poses 6f' the endowment, aiid” there 8 | (9 
‘adverse “possession” so” long. ‘as ithe RATS i 
making’ the: alienation ‘ is’ “alive, 
possession ‘ofthe deféndant ‘becdities Wages 
to ‘the “plaintifis * ‘only ‘when a new ‘title. has 
come ihio' existence capable. of maintaining 
the suit and whith’ hag ‘riot Approved 0 af 
or acquicsced’t in’ the’ alienation,” Wi ith-d ue 
respect to' the learned ' ‘Judge “hin Afable 
‘to! follow His'Teasoning ‘as regards, the pro- 
perty vesting, iñ an idol, “W heré a ihanagêr 
alienatés' ‘property belonging | to dh, ida, his 
ack danvot ‘be’ said ‘to ‘be a challenge. A 
the! titlé ‘of the “idol When "the, “dal. ip 
incapable : rof: asserting | its will” except 
through ita “manager, ‘hoy, can it, hie; sa aid 
that’ ‘the Wina ‘3 ‘act Is ‘a “challenge: of ite 
title! AX ‘idol as I have’: al rdady observed 
being. ‘tinder perpétial ‘tutelage. scan weyer 
assert ‘ifs Will and; “thereforé, the manager 
or the’ frusteé, Eh ‘alighates” “tS, Brope RLY 
calinst by ‘his dct be ‘said’ to challenge the 
title:of theridol.: He might asiwelb' Jotta 
his, ;owmvtitle; against thé idols ~ Gan, vary 
express :trustee or managér. ofthe temple 
set tp his. own title -against. ‘the. ‘trust 
or: the, temple? :If-; the. manager’ vean- 
mot: Seti up san adverse title ta’ the” property 
;wested in ‘the. “idol; can hé by his, act, allow 
‘a: person’ who derived: title from’ him, to 
assert .. a; title; ; Which | he; diimself; “cou Id 
not ‘assert. against, the idol: | The case ih 
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Lo DAINTINE —ResPoN Dent. : 
Civ Bro dêdire Cade (Act V of 1908), O. KLIK, r; 
—Original Side Riiles ‘of ‘Caleutte’ High Court, on 
VIII, rr. 1h, 24 A—Service a. process—Service through 
village Haddad i levality i of aa tes, wats 
When ah -jatigqriey tells his: -client to, get a notice 
served through the village headman, service through 
the latter cannot, bê ‘Held’ to be in compliance with 
the provisidie oft. of O0" KLIK ‘of the C. P'O.’ or 
of rr, M-and:248 of Oh. VHI of: the. Original Side 
Rules of the Caleutta>High Court. 


vig 


iio: 


Sir Benode Mitter, (with him Mr. 8. M, 


Besedatorithe A Applicant. : 
[ros Roy, forthe. È ospondent, 


T UDGMENT.—This. ‘isan application . 


to? get asidė'ad’' order of 18th May,. 1925 , 
giving - “the -Assignee of.a decree. made on | 
the 8th March, 1912, liberty. to execute the ` 
desrabat. ‘for: transmission of the deeree - 
to a Coùrtin “the: Madras Proddaney for” 
AED ifa =. 

8 applicant, States, he was’ never geryed , 
wit notice of that ‘application... and he. 
relies. 0 < his owp petition., verified by’ ‘the 

davit” M” Kasi Viswapath 
Pillai a aş ihe affidavits, ‘of, other” 
` PERSONS, ; E (may, sa af once that ‘A do not 
; deride. pon, ‘he. ‘fac! 5, ‘or any’ ‘point’ argued 
OPAC) ied upon ; jin, thé affidavits” other 
thi that to: hich t Í shall presently refer, 
not... that, they ha Ye, heen abandoned, ‘but 
ae nse, the; point , pat ‘which, I propose to. 
th: matter , appears to þe 

eaei oi. enitirely-,g suticjent ‘for’ the | 
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ib- of fef ‘ide. "Of. the: ‘original, 
nhid r aana se Naidu “who, says” 
ge as dott leas headman. . of. village’ 


api nthe. “Distriét ` Of. Ratinad: 
resideney: “of Madras, He then 
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goes on WK Btaté What: “he! ‘did and assiming 


* that these, Statements * “are -aGeapted, as to 


which I say nothing, on the face of ‘it the 
affidavit isimpéachable. The affidavit pur- 
ports tò have been sworn by this village 
' headman before a gentleman’ 'who signs as 
a member of the-Ramnad District Board 
and the Taluk Board. ‘With regard to the 
power of this gentleman to’ administerhe - 
oath, that only affects the matter of proot ot 
service and does not, go to the root of ‘the 


+“ whole matter, but it is argued’ that the vil- 


` lage headman is not a proper person to 
` sérve the summons. ` 

;Service of process through another Gourt 
bs considered. Othérvwise-. 
‘ service of process- issued by this Court ‘is 
- governed by O. XLIX;r. 1 of the ©. P. O., 
and Ch, VIII, r, 14 and r. 24A of the Rules 


-° of this.Court as regards process other than 
**- gummongses to defendants, writs ofexecution. 


and notices to respondents: - Outside the 
local limits of the jurisdiction of this. Court 
such „processes as may be served by at- 
torneys are usually served either by’ ‘their 
employing somebody for the purpose or by 
registered post under r, 24A. ‘In’ ‘this’ 
particular matter, service purports to have 
been effected by none of the recogiized 
- means. 

There is no provision of law so far as I 
“am aware for handing the notice to a 
village headman to serve upon a party resi-: 
dent in his village. It has been argued- that. 
an attorney may employ the village head-* 
man., The special employment of an:indi-. 
vidual does not'seem to-me what is con-. 
templated by O.' XLIX, r. 1 of the Code: 
which might be deemed to refer to-persons . 
in the attorney’ s regular service, but I necd - 
not ‘deéidé that; because: I- ‘enquired of the 


Á attorney thróugh learned Counsel- whether’ 


or not the’ attorney was ’' prepared to -say 
that he did employ the, village -headman, 
and, thé alibwer ‘that I received was thatthe 
attorney’ ‘told his’client to do it through the 
village ‘headman‘ which I was informed’ is 
the common practice in the Madras Pr esi- 
déncy. ; E d 

“In thesé cirċumstances; Iam of opinion 
that there’ Was no service upon the defendant: 
that, I may” recognise and apart from the: 
' facts there’ was, therefore, no sevice as con 
teinplated by Jak ahd: the applicant is’ ens: 
titled to’ the order. i 

There "will Þe ai order: in- terms: of the: 
summonses, à 
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NAGPUR JUDICIAL COMMIS- 
; SIONER’S COURT. 
Civin Revision No. 295 or 1925. 

: February 19, 1926. f 
_Present:—Mr. Findlay, Officiating J. O. 
RAOTMAL—Aucrion-PourcHaszER— 
APPLICANT 
VETSUS 
AMARSINGH—JupemEnt-DEBTOR—AND AN- 
oTHER—DEoREB-HoLpERS—Non-A PPLICANTS. 

“Limitation Act (IX of 1908), Sch. I, Art. 166—Civil 
Procedure Code (Act V of 1908), s. 151, O. XXI, r. 
89—Judgment-debtor, application of, to deposit pur- 
chase money on last day of limitation—Refusal of 
Court to accept deposit—Extension of limitation—In- 
herent power of Court. Uae l 

A judgment-debtor made an application to deposit 
the necessary purchase. money, etc., under O. XXI, 
r. 89 of the ©. P. C. on the last day of limitation but 
was told that the Judge was busy and that the money 
should be deposited the next day. The deposit was 
made the next day: Í 

Held, that the maxim actus curiae neminem gravabit 
applied to the case and that the applicant was entitled 
to an extension of limitation for one day under s. 151 
of the C. P. O. NT A 

Application for revision of the judgment 
of the Additional District Judge, Balaghat, 
dated the 3rd August, 1925, in Civil Miscel- 
laneous Appeal No. 2 of 1925. | 

Mr. M. R. Bobde, for the Applicant. 


ORDER.—No attempt has been made 
to dispute the finding of fact arrived at by 
both the lower Courts that the judgment- 
debtor (non-applicant No. 1) was, on the 
llth of December, 1924, ready to deposit 
the necessary purchase money under O. 
XXI, r. 89, O. P. O., and was told eventually 
that the Judge was busy and that the money 
should be deposited next day. It has been 
urged thats. 4 of the Limitation Act does 
not apply, inasmuch as the Court was not 

‘closed on the day in question. This is, in 
reality, a distinction without a difference, 
because so far asthe act, which the non- 
applicant No. 1 (jud gment-debtor) desired 
to carry out through the Court, was con- 
cerned, he was refused facilities so to carry 
it out onthe day in question. Iam not at 
all impressed by the argument that the non- 
applicant No. 1 (judgment-debtor) has only 
himself to thank in the circumstances, inas- 
much as he deliberately waited until the 
last day of limitation before filing the ap- 
plication ; he had just as effective and as 
good a legal right to file the application 
on thelast day of limitation as he would 
have had on the first.: It is, no doubt, true 
thats. 5 of the Limitation Act does not 
apply in terms tothe case and I am willing 
to concede thats, 4 also can only, by some 
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stretching of its phraseology, be made ap- 
plicable. 

On the other hand, the circumstances of 
this case are such as fully justified the 
lower Courts in having resort to the inher- 
ent powers of the Court under s. 151 of the 
O. P. ©. and in giving the one day’s exten- 
tion of limitation necessary. The principle 
actus curia neminem gravabit obviously ap- 
plies here. At the instance of the Court, 
the judgment-debtor was informed that his 
application could not be received on the 
llth of December, 1924 but would be receiv- 
ed next day. In the circumstances, there- 
fore, I am clearly ofopinion that he was 
entitled to the necessary extension of limit- 
ation: cf. Mahomed Akbar Jaman Khan v. 
Sukhdeo Panday (1). 

I, therefore, see no reason to interfere and 
dismiss the application without notice to 
the non-applicants. 


Z.K. Application dismissed, 
(1) 10 Ind. Cas. 51; 13 0. L, J. 467. 


LAHORE HIGH COURT. 
SECOND CIVIL APPEAL No. 1113 oF 1924. 
November 19, 1924. 

Presznt :—Mr. Justice LeRossignol. 
LABHU AND ANOTAER— PLAINTIFFS— 

APPELLANTS 


: VETSUS 
SAWAN SINGH—Dsranpant—RESFONTENT, 

Custom—Alienation—Antecedent debt incurred for 
purpose of building house— Necessity. 

The sale of ancestral property for the purpose of 
paying offan antecedent debt which was really due 
and had been incurred by the vendor for the purpose 
of building a house cannot be challenged by the re- 
versioners of the vendor on the ground that the house 
‘was constructed on unusually spacious lines. 





Second appeal from a decree of the 
Districe Judge, Jullundur, dated the 25th 
January 1924. 

Mr. Anant Ram for Mr. Badri Das, for the 
Appellents, 

Mr. Devi Dayal, for the Respondent. 

JUDGMENT.—This appeal arises out 
of a suit by collaterals for a declaration 
that a saleofland should not affect their 
rights on the death of the vendor. 

The Courts below have concurred in find- 
ing that the sale was necessary in order to 
pay anantecedent debt which was really 
due and which had not been contracted 
wastefully or recklessly or with a view to 
defraud the reversioners, This is a finding 
of fact and in accordance with law, for 
the debts at the time of the alienation were 
due and had been incurred by the vendor 
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for the purpose of building a house The 
house may have been constructed on un- 
usually spacious linés but that circumstance 
would not have prevented the vendor from 
being sued upon those debts and proceeded 
against in execution. As the debts were 
debts already due and untainted by im- 
morality, the vendee was justified in pay- 
ing the money to the vendor for their liqui- 
dation. It is urged that part of the house 
built bythe vendor is a serai which may 
be dedicated tothe public, but this is a 
matter which the plaintiffs will be compe- 
tent to challenge if and when the dedication 
takes place. 

I dismiss the appeal with costs. . 

Z. K, Appeal dismissed. 





CALCUTTA HIGH COURT. 
APPEAL FROM ORDER No. 371 oF 1923. 
November 25, 1925. 
Present:—Mr. Justice Cuming 
and Mr. Justice B, B. Ghose. 
KUMAR SATYA KAM GHOSAL 
BAHADUR AND ora#eRs—PLAINTIFFaS— 
APPELLANTS 


TETSUS 
Munshi MAHAMMAD HAMEDULLA AND 
OTHERS— DEFENDANTI— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XLI, r. 
19—Appeal-—Dismissal for default—Late attendance 
of Pleader —Restoration—Sufficient cause. 

The mere fact that the appellant's Pleader came 
late to Court owing to rain is not a sufficient reason 
for the restoration of an appeal dismissed for de- 
fault. 


Appeal against an order of the Second 
Additional District Judge, 24-Pergannas, 
dated the 16th of August 1923. 

Babu Bankim Chandra Banerjee, for the 
Appellants. 

Babu Anilendra Nath Roy Choudhury, for 
the Respondents. 

JUDGMENT. 

Cuming, J.—This is an appeal against 
an order of the learned Additional District 
Judge of 24-Pergannas refusing to restore 
an appeal which had been dismissed for 
non-appearance of the parties. 

The learned Judge in dealing with the 
application for restoration states that “no 
satisfactory explanation for the failure 
to, appear at 12. a. m. has been given.” 
On turning to. the explanation which 
was given by the plaintiff-appellant to 
eccount for his non-appearance, I am not 
prepared to say that the learned Additional 
District Judge was wrong in the order he 
made, The only excuse offered for non- 
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appearance of the plaintiff-appellant’s 
Pleader was that it was raining and hence. 
he was a little late in coming from 
Bagbazar. The fact that it was raining is 
hardly a satisfactory explanation for the 
learned gentleman being late. If this 
excuse be accepted, no one will come in 
time during the rainy season. 

Tn this view of the case it is unnecessary 
to decide the preliminary objections of the 
respondent, that for the reasons given by 
him the present appeal is not competent, 

The appeal fails and is dismissed with 
costs. Hearing-fee, three gold mohurs. 

Ghose, J.—I agree. 

Z. K. Appeal dismissed., 


LAHORE HIGH COURT. 
CivIL Revision Perrrron No. 194 oF 1926. 
May 22, 1926, 
Present: —Bir Shadi Lal, KT., Chief J ustice, 
MUHAMMAD DIN AND OTHERS— 
J UDGMENT-DEBTORS— PETITIONERS 


versus 
SHARAMPAT—Decrze-Ho.per AND 


NA aa I eit ape 
wit Procedure Code (Act V of 1908), s. 11 ` 
XXI, r. 8—Application for forma of aa 
amount—Information correctly supplied—Failure to 
suggest deposit of 5 per cent. of such sum in addition 
whether ground for revision—Limitation Act (1X of 
1908), Art. 166—Limitation for setting aside sale—- 
Extension of time. 
_ Where an application is made to a Oourt asking for 
information as to decretal amount due under the 
decree and such information is correctly supplied, the 
failure on the part of the Court to suggest that a 
deposit of 5 per cent. for payment to the auction- 
purchaser should also be made in addition tothe sum 
due under the decree is no ground for interference 
in revision: F A ent ae 

An application under O. XXI, r. 89, C. P., 0, 
be made within 30 days from the date of the eee 
the Court has no power to extend this period, 


Petition for revision of an order of the 
District Judge, Gujranwala, dated the 5th 
February 1926, affirming that of the Sub- 
ordinate Judge, Fourth Class, Gujranwala 
dated the 22nd July 1925. i i 

Maulvi Ghulam Mohi-ud-din, for the Peti- 


“tioners. 


JUDGMENT.—On the 3rd June, 1925 
ahouse belonging to the judgment-debtors 
was sold in execution of a money decree 
against them; andon, the 9th June an ap- 
plication was made on their behalf to the 
Court asking for information as to, the 
decretal amount due to the decree-holder. 
That information was correctly supplied, 
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necessary for them nor was it cbmPejeng 
to make an application for substitution’ 


380, 


The order for substitution of the{plaint- 
ifis in the place of their deceased father 
in theexecution proceedings cannot be held 
to have.continued the application made by 
the father of the plaintiffs, during the period 
between the 18th of February and the 6th 
of April, 1918. 


The position is that the applications for 
execution and for rateable distribution of 
the assets by the plaintiffs’ father were not 
continued on his death on the 18th of 
february, 1918 and when the property was 
sold onthe 9th March, 1918 there was no 
person before the Court who could parti- 
cipate, in the rateable distribution of the 
assets, That being so, the order of the 
Court allowing the defendants to set off 
the decretal money against the purchase 
money of the property cannot be ques- 
tioned as having been wrongly made. It 
cannot, therefore, be held under sub-s, (2) 
of's. 73 of the Code that the assets were 
liable to be rateably distributed under 
5.73: (1) and that they were paid to a person 
not entitled to receive the same. On that 
ground the plaintiffs’ suit is not maintain- 
able and it must be dismissed. 


The, last argument addressed to us by 
the learned Advocate for the plaintiffs was 
that it was a very hard case and that we 
should on equitable principles give relief 
to. the plaintiffs. The difficulty in accept- 
ing this contention is that one cannot grant 
relief about a cause of action which is 
created by and especially provided for in 
a Statute if the matter does not fall within 
its provisions, on equitable principles. 
Ordinarily a decree-holder is entitled to 
realise. his dues from the property of the 
judgment-debtor. Itis only by virtue of 
8.73 of the C. P. C. that rateable distribution 
between different decree-holders is allow- 
able. It is unfortunate that on account of 
the death of the plaintiffs’ father they have 
been deprived of the-advantages allowed 
under that section, but it appears that they 
were wrongly advised in not presenting 
their application on the death of their 
father for rateable distribution of the assets 
before the assets were realised. They de- 
layed for about two months beforethey made 
any. application and about a month after 
the sale of the property. The appeal must 
be allowed on the ground we have stated 
above and thé appellant will be entitled to 
his costs in this Court and in the Courts 
below. 
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Sometime after our judgment was pro- 
nounced but before the transcript. was sub- 
mitted for our signature, the learned. Advo- 
cate for the respondent drew our attention. 
to the case of Manmatha Nath Matter v. 
Rakhal Chandra Tewary (1). In that case 
it was held that on the death of a decree- 
holder, during the! pendency of an appeal 
in execution proceeding, it was. open to 
the legal representatives of the decree- 
holder to apply for leave to prosecute tha 
appeal. But that caseis no authority for. 
the proposition that an order for rateable. 
distribution of the assets may be made 
when the person in whose favour it might. 
be made is dead and there is no other. per- 


_son on the record at the time when such, 


distribution might have been directed. 

Z. K. | Appeal allowed, 
(1) 3 Ind, Cas. 324; 140. W.N. 752; 10.0, Ü. J. 
896. i i 


LAHORE HIGH COURT. 
Civin MIsCELLANEOUS No. 195 or 1924, 
January 20, 1926. 

Present :—Mr. Justice LeRossignol and 

Mr. Justice Martineau. i 
PUNJAB NATIONAL BANK, 
LIMITED—PETITIONER 
VETSUS 
“EMPEROR-—RESPONDENT. 

Income Tax Act (XI of 1922), s. 10—Depreciation 
in Government securities held by Bank as emergency 
reserve—Deduction, whether permissible. 

Depreciation in the value of high class Government 
securities held by a Bank not asa part of its stock- 
in-trade but as part of its fixed capital as an emer- 
gency reserve, does not entitle the Bank to. a deduc- 


tion of the amount of the depreciation from its net 


actual profits for the purposes of assessment ‘under s. 
10 of the Income Tax Act. [p. 382, col. 1] ` i 


Application under s. 66 of the Indian In- 
come Tax Act, praying that the Commis- 
sioner of Income Tax be required to state a 
case and reference by the Commissioner 
accordingly. ; 

Bakhshi Tek Chand and Mr. Hargopal, for . 
the Petitioner. l ee 

Mr. Carden-Noad, Government Advocate, 
for the Respondent. i | 


JUDGMENT.—This isa reference. by 
the Income Tax Commissioner of the. Punjab 
oad s. 66 of the Income Tax Act of 

The assessee is the Punjab. National Bank, 
Limited, a Company incorporated under. the 


(86-1. 0.1926) 


Companies‘Act, which of course, keeps its 
accounts on the mercantile accountancy 
‘system. -In calculating its profits for the 
calendar year 192], on which profits it was 
assessable to income-tax for the year 1922-23, 
the Company claimed a deduction of some, 
3lacs in respect of its holding of high class 
Government securities which it asserted 
had suffered that degree of capital depre- 
ciation during the year. Its claim was 


disallowed on the ground that this was a 


capital depreciation and not an expenditure 
incurred solely for the purpose of earning 
profits, 

After a careful consideration of the Act 
and the case-law on the subject, we are of 
opinion that the decision of the learned 
Commissioner that this sum is not deduc- 
tible in calculating the assessable income of 
the Company is correct. 

The scheme of the Income Tax Act is that 
profits only shall be liable to income-tax 
and profits are no doubt commercial profits, 
t.e. the net income arrived at by deducting 
gross exsenditure from gross profits, At the 
sanie time itis not every kind of expendi- 
ture which is deductible. Admittedly no 
capital expenditure is deductible. But in 
this connection it is very necessary to retain 
the difference between fixed capital and. 
floating capital, which latter may also be 
conveniently called stock-in-trade. It is 
conceded on behalf of the Crown that in- 
come-tax profits cannot be correctly calcu- 
lated unless depreciation in stock-in-trade 
is allowed, at any rate in all cases where 
the-system of accounting is not on a cash 
basis. Section 10 of the Act, in sub-s, (2), 
els, (ìi) to (viii), provides for certain 
specific allowances. Clause (ix) of the sub- 
section is an omnibus provision which per- 
mits the deduction of “any expenditure 
(not being in the nature of capital expendi- 
ture) incurred solely for -the purpose of 
earning such profits or gains”, and the 
“question for decision is whether the depre- 
‘eidtion in question can be allowed under 
this clause. 

- For the petitioner it is contended that the 
money employed by the Company in pur- 
chasing these high class securities is money 
lent to Government and cannot be disting- 
uished from the money employed by the 
Bank and lent by it to its other customers, 
For the Crown, itis replied that the depre- 
ciation claimed is not an expenditure, that 
the purchase of the securities in question 
was'made long before the year 1921 and 
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that the expenditure was not made solely for 
the purpose of earning profits and gains. 

Now, it cannot be denied that the Bank 
purchased these securities not for the pur- 
pose of ‘trading in them but for the purpose 
of retaining them permanently for use inan 
emergency. It is the practice of all pro- 
perly managed Banks to invest a portion of 
their capital in high class securities in order 
to have a readily available supply of cash in 
a crisis. It would not pay a Bank to employ 
all or the bulk of its capital in such an 
investment. Those securities were not held 
by the Bank as floating capital ; they were 
not held by the Bank with the object of 
being dealt in day by day in the ordinary 
course of business, They were held asan 
emergency reserve and were regarded as the 
equivalent of ready cash with this consider- 
able advantage over ready cash that they 
brought in a small but secured amount of 
interest. The ordinary daily business of 
the Bank, the business in which it employs 
its floating capital, is the purchase and sale 
of commercial bills and the advance of loans 
f That the Bank itself did 
not consider these securities a part ofits 
floating capital but rather regarded them 
as a permanent investment is clear from its 
own balance sheet where it exhibits these 
securities under the special head “ invest- 
ment.” If instead of placing this capital in 
these securities it had been possible for the 
Bank to sink this money in some other form 
of property, the case would have been clear- 
er. Let us suppose that it would be just 
as easy and sure to raise money on oil paint- 
ings as on these securities and the Bank by 
way of holding an immediately available 
reserve had purchased oil paintings by 
Rembrandt or Reynolds and had subse- 
quently discovered that one of its most ex- 
pensive pictures was a forgery and was 
worth not 1/10th of the price paid for it, that 
no doubt would cause a loss of capital but it 
would be a loss of fixed capital, not of that 
portion of the capital which was used as 
working capital. 

Another definition of ‘fixed capital’ is 
capital which has been expended not mere- 
ly for the production of profits in any given 
year but for the production of profits over 
an indefinite number of years. Judged by 
this test also the investment in these securi- 
ties represents fixed and not fluctuating or 
working capital. ; 

Again, the alleged depreciation can hardly 
be called an expenditure, It is only a po- 
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grmapent, investnients: Fotained, 


ce ed. Dre e 
mee es Lenis 148. apik in its’ own. possession, 


Sidha. years ‘to, ‘come, 
Jar, ans wer, theréfore, tó one vater ence is. 


khase urit esin, question aïe Rob, a part 
at pense, Rae of the Bank but part of 
its fixed, capital and, therefore, the deduction. 
claimed: does , not fall under s. 10.0 the 
ne “Tan. Act. 
isimt] justifiable under -s, 10 we, are unable 
tagad that it.is admissible under any other, 


PFO ision-of,t the ‘Act. 


ihe petitioner must pay, the costs, of tiie 
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e dre Gori toner to state ‘edge; ‘whether maintain- 
aT Deb otaa JOS iaa cpi atta! 

eh sCourtican be, moyedj;under:s., 66 KOR of 

neome Tax Act rony when tha, assessee ig com- 

6 to apply , to, , the Gommissionér one s. 66 (2yof 

a fe Pda ABseauee who-has failed tto’ omply with 

thalabséssitig Officer's ‘demand :for:accounts..and owhd 

has consequently no right of appealand is debarred 


sada Shoe ISHS ES fue 


ae failed to “comply” with the ‘Assessifii ie 


Finally, if the ane 
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from aking “an - application: aor thi (Cominissjoncé} 


under $689! (2. of ths Ingome Tax Art, ds nok; 66 
teats taapore:t he, High: Const se a 56 () ae ihe, 


ja] under’ s. 66 ofthe tit a 
, Ach.. for igsue of é a anaes to the LA eo nie" 
Tax Commission st, I jah Yi, tò state the peti 
Eo “eh ve a Aa lig i eee 
A assis, Joti: Sagar, a Ong 
Nath Ag Jan," for PROP oe on ue Hig 
Ate, ‘Cinder Noa” ‘Govérnm bavi se 
for, ‘the Respondent: viy 370) i 
sg UDG NT Ae HOF adsedses 
applied’ £0 “this Gott tor tHe? ibaa BPS 
mi nini to the Income Tax, Oommissiones 
to state.’ a dabe SODILI WAS a TOR 
T The power Wf tisi Court’in this 6 Slab hoes 
prdessdinks! is defined rin b 66165 3) POLNA 
Income ‘Tax Actiof'1922 2, “ana “this AT, 
bë “niovèd “anders? 66° BI a whet bots! 
aasessee is competent” 40: Ge OKE ae 
missigner’ under 5:66 (2) 1 Pearle s 
ie. assesste' lin ihis as Sivad A 
tarred |! ont. making Such dY plicatid wip EM 
Cómiissioner, forthe’ Kan Ge 
a 
demand ‘for account and Consediuen fly had 
no right of, appeal., Pe Binada SE 
“For the orêging. aa wargo NG “this 
petition | to ‘be anne anid Ww, dishtiss 
it ‘with costs. bu teen So oh ai 
E ia ca fae AB ication i Faje 
KANG Zrt NA edits ¥it0g 
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JW zoana TW. ai oum SoN is hoy volis al 
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therefore; pò 'applichtion!to & Sait Felina te Os JAGA 
actiowentéred ee ‘before: on Acteaine: into; foregiaj:: 
jahata te ay : if vel haj i Soe iene 
-Section T4 of, tine Go rac Act applies, aot only t 

agreements. which’ Ganja Aee ini dttd A i id 
ments in! whith'tHe dadidges‘to be! aid! Hike nea aah 
of-al contract are stated:usa ‘odttain sumokmoyendr 
are otherwise specified; Tatal ndes, uy ngre a 
8 mortgage-deed to go on paying = ee rst “Stor th 
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due date for payment Ae berang rate as before, but 
it has; actical G t terest is, re 
tk asda ius ne? San Mor 9 2 face Pay, 
cithe date 

LiAppeal. iad dere of ‘the District 
Jud ge; Wardha): dated: the 4th vApril 1925; 
in@bdkiAppeal No. Sof 192957: von ies a: 
aM NB, AANER: Ri B,, ‘for the’ Appel 
lant 115. ch 34 3 wid iy AH yh 
Mei LKeder, ior thi: j Respondents, * 
E rar nfl Gn yo. tusli iLa 
LE ÜDGMENT. The; ‘fourth gidtind of 
appeal, whieh amounts. to a contention thati 
there! was mi? s#ight of; redemption, twas 
abandoned, and; ia; ate, ; concerned. only. 
With the:question: sok he interest to:be paid. 
foj one year aten the:mortgage money hadi 
become, payable. ‘The, monbgage; executed 
onthel kih; ef: November, 1695; was. of: ani 
absolute: gocgupancy. field of17;69.,acres, 
withaiehtal off Rs.:22.then-and:.iRs. 43:79 
now, fox onethundred rupées., ultwasagreed 
that dhe:mortgagees -were-to. take possession: 
anda ppropriate, the tvhole.: of thé:usufruct 
foxjmderest ‘till the:date..fixed for payment; 
Whigh.was, thes 26th..of. May, n1922.: 80 fae 
there isnoidisputea.r n oes i uo peia miT 
oubhe. pressent usult: for.: PETE a uwas. 
filedoen the wih of April, 1923, which;-hag 
allithrough: been: taken:as:oneiyeap aften 
the.26bh,of,May,: 1922;.and fob the punpdses 
of dthe; case: -thatiiis, eles enough: Iha 
stipulations.: jin vthe::bdnd „in ‘respect: of 
intorestaiten: the date, Tori eal ‘are'ag;fol- 
lows. if we.donot pay themoney on the date, 
fixedjthen: wei wil pay interest at: l:pénoent! 
pexmmensem after: that dateiand:alsoi you! are 
togo gnappropriating -asi profits. the-income. 
Your gat by, cultivating: -thew.fieldjywe/ are 
not to claim any reduction of. the-iinterest: 
on, aceount, of the income so: appropriated 
f for the period, iatter the; date fixed). lhe 
net Hizicomesfont ther year ini questions: was; 

Bs ix 8: 20. IBUNE eu tps adel zo ML" PRES set og 

The mortgages contended: thatas.: inter» 
esor 'thesone year.iafter the -datedor«pay- 
menkdhay are entitledi:to the wholevaf thè 

aitbact.plus Ra, 14 anditiis beyond-doubt 

Atdhatiis whatis promised dn -thebond; 
Inthe: BrsbOnurbi dt: was.-held that, the: 
atipplation to: pay, interest ata rate which 
worked ` out at 262 per cent. per annum 
wasapana] stipulation, apparently:for the 
reason that the rate was very:/high.o-.Jmtere 
est was accordingly allowed at 2-parcént. 
per\mensem foxthatone year. This was-of 
course under s. 74 of the Contract Act, 
though that section is not mentioned. 

In appeal it was held that the stipulation 
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wis fot of the kind: mentiéned in: 8. 74. ‘of 
the Contract Act, "befanise though}, ‘Interest 
at. 262: ‘per cent, ‘perfannum, is. certainly 
excessive, the panties regarded.-it: as Feason- 
able at the time-‘they’ enterèd ` into’ the 
contract. The leariied District Jade, How. 
ever,’ considered : thah a? reduction’ of: thé 
interest was possible: under” the Usuriods 
Loans Atty 1918: dnd’ Confirmed’ thé” deles 
ofthe first Court.” “Tht régarding, the? ‘suit: as 
one? to” which! ‘the ' ‘Usurigùs’ kina ngs 
applied, the learied Judge sbénis- £9 rb 
lookée atuar 3 ORI the: Mey only! 
dis of. Y Says that it - applies “on)y KA 
suits in respect ófa lbah“ mader secu ity 
taken dr ar'abreémiêné made’ after’ the. ‘date 
Of its eomitiencément:: “Tt a dafinot, fier eforé, 

apply totthig'suit 4", 

Batha: decrees ‘of ‘the, Tirta: béloiy” aii 
beupheld tinder-s. 74 of the  Cohtiaat Ac 
The- very“ “G6rura ' mistake ” “hade, * an 
through’ this-tase “isih thi king that epi 
sé¢tion’ only” ‘speaks uf" agréewieit ti ‘that a 
unteagonabte: +" IE Speaks of alf" ‘agieement 
in-which-the damages tobe: paid’ Poy bikien, 
of contrdct-aré- stated ‘as a ‘eertaili “Suni gf 
mêney Or dre “othêiwisè specife, The 
effect of~ such’ á“ stiptilation is “ENG the 
damages! *awarded* ‘cannot exceed the’ stim 
of money orother matter specified, but on 
the other hand can exceed the actual dam- 
age or loss proved. The section includes 
even an agreement to go on paying interest 
after the date for payment. at the same 
rate as. S- Petore,: bitit has Aopraabiedlêffeot 
if that interest’ is Ao more ‘than’ reasonable 
compensation forthe» failure to pay on the 
date fixed, Herd; however; it obviously is, 
and ‘the interest: allowéd- “by the’ ‘lower 
Courts is ample compénsation, The appeal 
will be. dismissed ‘and the ‘appellant: must 
pay all the costs’ Lhe-Pleader’s fee will 
be thirty rupees. : 6 °°? 


GR ba ea NG AG Pas TAR vi bs Hu 
Z. K, "ru iatppeal dismissed, 
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Where, a father and sons are members of a joint 
‘Hindu family but the name of the father alone is 
‘shown in the revenue records, ifthe sons buy some 
land out of the joint family funds, they are to be con- 
sidered as co-sharers with their father for the purpose 
of resisting a claim of pre-emption. 

Appeal against a decree of the Subordi- 
nate Judge, Mohanlalganj, Lucknow, dated 
the 3lst October, 1924. 

Messrs. Niamat Ullah, Hakim-ud-din and 
Nazir-ud-din, for the Appellant. 

Messrs. Zahur Ahmad and Mohammad 
Hafeez, for the Respondents. 

JUDGMENT .—The sole point arand 
before us in this appeal was that inasmuch 
as the names of the vendees are not entered 
as co-sharers in the sub-division-but only 
the name of their fatheris entered as such 
a co-sharer, the vendees had not equal 
Tights of pre-emption with the appellant. 
We are satisfied, however, upon the facts 
that the vendees and their father formed 
one joint Hindu family and that the pro- 
perty in question was purchased from joint 
family funds. In these circumstances, the 
vendees must be considered as co- sharers 
in the sub-division and had as good aright 
as the appellant in the matter. We, there- 
fore, dismiss the appeal with costs. 

B. D. Appeal dismissed. 


CALCUTTA HIGH COURT. 
APPRAL FROM APPELLATE DECREE 
No. 59 or 1924. 
March 4, 1926. 
Present:-—Mr. Justice Cuming and 
Mr Justice B. B. Ghose. 
SAILAJA NATH GUHA ROY—PLAINTIFF 
Bates 
ersus 
CHARU BALA DASSI-—Darunpant— 
RESPONDENT. 

Appeal~-Decree appealed against modified on review 
—Appeal, if competent. 

' An appeal against a decree is incompetent, if the 
decree is superseded on review during the pendency 
of the-appeal. 

Appeal against a decree of the Subordi- 
nate. Judge, Jessore, dated the 21st of June 
1923, modifying that of the Munsif, First 
Court at J henidah, dated the 20th of Feb- 
ruary, 1922. 

Babus Dhirendra Lal Kasigir and Na- 
“gendra Nath Bose, for the Appellant. 

Babu Prafulla Kamal Das, for the Re- 
spondent. 
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i JUDGMENT. 

Cuming, J.—In the suit out of which 
this appeal has arisen, the plaintiff sued for 
recovery of khas possession of a certain 
plot or plots of land on eviction of the de-. 
fendant therefrom and after establishment 
of his title. In the First Court, the suit was 
decreed with costs against the defendant. 
The defendant appealed to the District 
Court. The District Court on the 21st of 
June 1923 decreed the appeal in a modified 
form and varied the decree of the trial 
Court and against the decree that followed 
on this judgment, the plaintiff appealed to 
this Court. A preliminary objection has 
been raised by the respondent as to: the 
competency of the appeal. The facts ap- 
pear to be these: The decree now appeal-: 
ed against was signed on the 26th June, 
1923, the judgment having been delivered 
on the 21st June, 1923, On the 2nd October, 
an application for review was made to the 
learned Subordinate Judge. Notice was‘ 
issued on the opposite party and the oppo- 
site party appears to have filed objections. 
The matter was heard on the 27th of Feb- 
ruary when the learned Subordinate Judge 
passed the following order :—" Review 
being granted the appeal is restored to file, 
Judgment is delivered in the review case 
modifying the decree of the appeal to this 
extent, that the plaintiff's claim to plot 

‘unga’ of the plaint is dismissed.” A 
separate judgment was written by the 
learned Subordinate Judge in which he 
dealt with both the application for review 
and also the appeal after review. On the 
6th March a decree was drawn up in accord- 
ance with this judgment. 

The learned Vakil for the respondent: 


“contends that the decree of the 26th June, 


against which the plaintiff has appealed, is 
no longer in existence but has been super-. 
seded by the decree of the 6th March, 

We think this contention is quite right. 
The decree of the 26th June is no longer’ 
in existence and has been superseded by 
the decree of the 6th March. Therefore ` 
the present appeal being against the de- 
cree which is not in existence is incom- 
petent. i 

The appeal must, therefore, fail and is 
dismissed with costs. 

Ghose, J.—I agree. 


S. D. Appeal dismissed, 
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LAHORE HIGH COURT.- 
CRIMINAL Appa No. 638 or 1925. 
November 20, 1925. 
Present:—Mr. Justice LeRossignol 
and Mr. Justice Fforde. 

MIR DAD AND orngrs—AccusEp— 
APPELLANTS 
Versus 
EMPEROR—Rusponepnt. 

Penal Code (Act XLV of 1860), s. 105—Private 
defence of ‘property against theft, wp to waat time 
exercisable, 

The right of private defence of property against 
theft ceases to exist as soon as the offender has effect- 
ed his retreat with the property, and does not revive 
when the owner subsequently finds the property, ‘so 
as to empower him to recover the property by the 


use of violence from the person in whose possession 
it is found. [p. 386, col. 1.] 


Criminal appeal from an order of the 
Sessions Judge, Gujranwala, dated the 22nd 
May 1925. 

Dr. Sir Mian Muhammad Shafi, for the 
Appellants. 

Mr. Des Raj Sawhney, for the Crown, 


. JUDGMENT. 

LeRossignol, J.—In this appeal and 
the connected appeals, 23 persons appeal 
against a sentence of transportation for 
life passed upon them on their convic- 
tion under ss. 302, 149 ofthe Indian Penal 
Code. These appellants come from Chak No. 
12 in the Jhang District where it marches 
witan the boundary of the Gujranwala Dis- 
trict. They are in the main Assis and 
Kokaras, whilst the complainant party be- 
long tothe Sarganus, Bhattis and Ohuchaks 
dwelling just within the Gujranwala 
bouadary, “and it is bothadmitted by the 
- parties, and found by the learned Sessions 


Judge, that by reason of cattle thieving, ° 


the one from the other, the parties are old 
enemies. 

In the fight with which this appeal is 
concerned the Gujranwala party lost one 
man, Rahman, killed by gun fire, while 
four others, namely, Shahabli, Mughli; 
Jallu and Qaimi, were seriously injured, 
and the appellants have been’ convicted 
of the murder of Rahman and sentenced 
as mentioned above, 

On the night of the Ist August, 1924, 
eleven buffaloes belonging to Muhammad 
Shah were stolen from Chak No. 12. 
The next morning a tracking party was 
organised which followed the tracks of 
the stolen cattle up to the villages of 
Chakkiwala and Shah Muhammad, where 
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a fight took place and the afore-mentioned 
casualties resulted. Of the tracking party 
five men were injured, namely, Sohani, 
Mehra, Mir Dad, Shams Din and Mali, but 
their hurts were not serious and, in the 
case of Sohani, at any rate, appear to have 
been self-inflicted. 

It ias common ground that on reaching 
the village of Machhonika, some four miles 
from the complainants’ village, the track- 
ing party halted and their leader Karm 
Shah went off to the local thana of Pindi 
Bhattian to secure Police aid, For reasons 
which have not been satisfactorily ex- 
plained, the Police failed to supply him 
with help till about 4 30 in the afternoon, 
i. e„ more than two hours after his arrival 
at the thana, but at about that hour Karm 
Shah accompanied by two Policemen, Pohle 
Khan and Sohan Singh, returned to Mach- 
honika to find on arrival there that the 
tracking party had not waited but had 
gone on. The story for the prosecution is 
that Karm Shah being well-mounted gal- 
loped ahead in search of his tracking party, 
found them in Chakkiwala village and 
seeing his further progress obstructed by 
the complainants opened fire with hia 
gun and shot Rahman and another man, 
Other members of his party also are said to 
have used guns against the complainant 
party, Having wrought this mischief, Karm 
Shah is said to have returned with the 
tracking party to Machhonika and to have 
met the Policemen, Pohle Khan and Sohan 
Singh, on the road. At that time, he still 
held his gun and reported that his party 
had been assaulted and was, therefore, 
retreating. 

The story for the defence is that on 
reaching Ohakkiwala village, theappellants 
other than Karm Shah saw their stolen 
cattle, attempted to seize them, were attack: 
ed by a very large number of the resid- 
ents of that village, received some injuries 
and then retreated. Their story does not 
include any explanation of the manner in 
which Rahman was killed and the other 
members of the complainants’ party receiv- 
ed gunshot and other wounds. 

The learned Sessions Judge finds that 
the appellants were admittedly members 
of the tracking party and holds that the 
track party constituted an unlawful aa- 
sembly, that they had come prepared to 
use force and to overcome any resistance 
that might be offered by the opposite 
party, and that each member of the track. 
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ing party knew that the prosecution of the 
common object of the party was likely to 
result in the causing of death or such 
injury as was likely to cause death. 

On behalf of the appellants it has been 
contended, firstly, that Karm Shah was 
not present atthe time of the fight, that 
the evidence that he was present is un- 
trustworthy, being the evidence of interest- 
ed persons or enemies, and secondly, that 
the remaining appellants though admitted- 


ly members of the tracking party deserv- - 


ed acquittal on the ground that in follow- 
ing up the tracks of the stolen cattle they 
were merely acting legally in defence of 
their stolen property which right of defence 
continued until the property stolen had 
been recovered. 

I shall deal at once with this plea of the 
right of defence of property stolen. Section 


105 of the Indian Penal Code supplies the © 


Statute Law on the subject. That section 
runs :—‘T'he right of private defence of 
property against theft continues till the 
offender has effected his retreat with.the 
property, or the assistance of the pub- 
lic authorites is obtained, or the pro- 
' perty has been recovered.” 
to mean that as soon asthe offender has 
effected his retreat with the property, no 


right of private defence of that property - 


against theft subsists, but that, until the 


' offender has so completed his retreat, the - 


‘ right of private defence of that property 
continues until the property has been re- 
covered, 1. e, during the retreat of the 


offender, . or until the assistance’ of the- 


public authorities is obtained. 
In order to avoid the conclusion that 
the successful retreat of the thief with the 


property puts an end to the right of private. 
defence in respect of such “ property, it- 


has been suggested that that right of de- 
fence may be revived and that the stolen 
property, whenever seen again in the pos- 
session of anybody, may be ‘taken by the 


owner from that person by the use of all the- 


violence, not extending to the causing of 
death, which may be found necessary. This 
theory to my mind receives no support 
from the Statute Law and, if true, it con- 


stitutes a very serious derogation from the. 


principle that no man shall be his own 
justicer. -I take it that the reason why 
a person is permitted to take the law into 
his own hands during the retreat of a thief 
with stolen property is that there is no 
doubt regarding the identity of the thief 
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and the right to thé pfoperty; also be- 
causé’ the owner of the property is entitled 
to maintain his possession and to prevent 
the completion of the removal of the pro- 
perty from his possession, A very differ- | 
ent state of things, however, arises if the 
owner of a stolen watch be permitted to 
take the law into his own hands at any 
subsequent time and to use violence against 
any person who may or may not be an in- 
nocent holder in order to retrieve from 
his possession, a watch which may or may 
not be the stolen’ watch. If serious ‘dis- 


- orders are to be avoided, the right of private 


defence must be strictly confined’ within 
the limits fixed by Statute. | 

Now, in this case'on the showing of the 
appellants the stolen cattle had been remov- . 
ed from the scene of the theft long before 
the tracking party set out from their Chak, 
and on their own showing if the com- 
plainants were the thieves the stolen cattle 
had reached the thiéves’ village; in other 
words, the thieves had effected their retreat 
with the stolen property, and even if-the 
accused did see their cattle in the com- 
plainants’ village, they were not justified in 
using violence to recover those cattle, far 
less in inflicting death for the purpose of , 
recovering them. 

It is common ground that on reaching 
the village of Machhonika the tracking 
party came to know that the complainants 
were collected in large number in their 
village and'weré determined tobar their way. 
This knowledge notwithstanding, the track- 
ing party armed with one gun, if not more, 


< pushed on and came into collision with the 


complainants, and in that fight killed one 


man and: wounded others of the complain- 


ant party. For these reasons I think ‘that 
the appellants with the exception of Karm 
Shah, whose case I shall subsequently 
deal with, have been rightly convicted; but 
to hold that each member of the party had 
reason to know that death was likely to be 
caused to his opponents is‘to take an ex- 
treme view of the case. In my opinion, the 
most that can be held on the established 
facts is that each member of the party 
knew that grievous hurt was likely to be 
inflicted as the result of their unlawful 
assembly, and the prosecution of the com- 
mon object. 

Yor the foregoing reasons, I would accept 
the appeal of allthe appellants other than 
Karm Shah and alter their conviction to 
one under s. 326/149 read with s, 38 of the 
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. Indian Penal Code, and reduce the sentence 
. ineach case to seven years’ rigorous im- 
prisonment. 

Turning now to the case of Karm Shah, 
- I note the finding of the learned Judge 
- that the members of the complainant party, 
who were engaged in the fight, though not 
necessarily lying witnesses, are interested 
. and, therefore, not to be relied upon im- 
plicitly; and he bases the conviction of 
Karm Shah on what he regards as the 
corroborative’ evidence of the two Police- 


men, Pohle Khan and Sohan Singh, who . 
accompanied Karm Shah from Pindi. 


Bhattian Thana to Machhonika village. 
According to the account of the Policemen, 
one of them had no separate méunt and 
the party, including Karm Shah, took about 
an hour to cover some four miles betwean 
the Thana and Machhonika. Itis hard to 
believe that solong a time was spent in 
covéring so short a distance. However 


that may be, itis quite clear that on arriv-. 


_ ing at Machhonika and finding his party 
had gone on, Karm: Shah, who was well- 
mounted and who is an expert rider, could 
easily have reached the scane of the fight, 
: some three or four miles away, within a few 
. minutes and could have been present at the 
‘time of the fight. It may be thought strange 
“that, having secured the aid of the Police, 

he would have left them behind, but there 
-is really nothing extraordinary in this, 

for he knew that the Police were following 

him and his anxiety to rejoin his party 
-must have weighed far more with him than 


his wish to be actually accompanied by the, 


Police. On the other hand, the story told 


..by the two Policemen as to their subsequ: - 


-ent doings is not altogether satisfactory. 
One.would have thought that in a flat 
country they would have followed straight 
-in-the track of Karm Shah instead of mak- 
ing a detour to Chak Sabu as they say 
“they did. It does not further seem pro- 
bable, that after meeting Karm Shah re- 
|: turning with his party, they should not 
have returned at once to the thana and 
.made areport, that they should have gone 
to village Maxsuda where they seem to 
-. have had nothing to do, and then to have 
found their way tothe scene of the fight. 
-Moreover, there cannot be the slightest 
doubt that the complainant party had 
great influence at the local Police thana. 
The fight took placeat about 6 p.m. and 
-¢he report at the thana some four miles off, 
„was made only at 10 pu, In view of the 


` 


| from the thieves. 
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fact that other persons are said to have 
used shot guns and have been either dis- 
charged or acquitted and in view of the 
general tendency to assign to the leader 
the most serious partin any offence com- 
mitted, I think that there isjust a doubt 
whether Karm Shah was present ab the 
time of the collision in Chakkiwala, He 
appears to have attempted to conduct 
evidence that his gun at the time of the 
offence was not in his possession but with 
agunsmjth in Chiniot, but this evidence 
is not conclusive, forif he was not pre- 
ssotat the time of the shooting, his gun 
may have been used by some one of his 
party. For these reasons, I would accept 
the appeal of Karm Shah and acquit him. 

Fforde, J.—I agree with the views ex- 
pressed by my learned colleague and with 
the conclusions both of law andof fact at 
which he has arrived, and I will only add 
a few words aa to the effect of s. 105, 
Indian Penal Code. 


Sir Muhammad Shafi hss strongly argued 
that upon a true construction of this section 
no offence has been established against the 
appellants. He contends that at the time the 
affray took placa, the appellants were acting 
in the exercise of the right of private de- 
fence of property and accordingly cannot be 
dzem3d to constitute an unlawful assembly, 
and, therefore, cannot be held responsible 
for any acts of violeace which were not 
proved against them individually: He con- 
tends that even if the opposite party are 
found to have effected their retreat with the 
stolen animals, the pursuers were entitled 
to recover the animals by force until the 
vassistancs of the public authorities had 
been obtained, and that until such assist- 
ance had been obtained, or the property re- 
covered, the pursuing party were entitled 
to use any force short of inflicting death for 
the purpose of getting the animals back 
Ia support of this pro- 
position he has referred us to the case of 
Jarha Chamir y. Surit- Ram (1) ia which 
the Additional Judicial Commissioner of 
the C2ntral Provinces in the courses of his 
judgment expressed the view that in the 
cass of theft © ths rignt continues for the 
recovery of the property even after the 
theft has baen accomplished”. In illustra- 
tion of his view the learned Judicial Com- 
missioner gives the illustration waich has 
bsen adopted by both Mr. Gour and Mr, 


(1) 3 N. L. R. 117; 7 Ore Le J, 49, 
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Ratanlal in their valuable works on the 
Indian Penal Code, According to this view 
if a thief steals a watch and makes good 
his escape with it, theowner may recover 
the watch from the thief—using for that 
purpose such force as the case allows—should 
he discover him in possession of it the next 
day, the next month, or the next year. 
With great respect to the learned Judicial 
Oommissioner I can find no warrant for 
sucha proposition either in the Indian 
Penal Code or at Common Law, This, in 
my opinion, is nota correct interpretation 
of the effect of s. 105, Indian Penal Code. 
According to that section, the right of pri- 
vate defence of property against theft, that 
is to say, the right of the owner of the 
property to recover the stolen article from 
the thief by violence only continues until., 

(1) the offender has effected his retreat 


with the property, or (2) either, (a) the: 


assistance of the public authorities is obtain- 
ed, or, (b) the property has been recovered. 

In other words, if the thief has effected 
his retreat with the property, or if the 
assistance of the public authorities has 
been obtained, or if the property has been 
recovered, the owner of that property has 
no right to proceed with violence against 
the thief. To take the illustration given 
in the authority referred to. If A runs away 
with B’s watch, B may chase him and seize 
his watch from him, using for that pur- 
pose sich violence short of inflicting death 
as may be necessary for the purpose of 
recovering the property stolen. But if B 
fails to capture A and recover his watch, 
his right to recover the article by violence 
has ceased. Similarly, if, instead of pursu- 
ing A, B invokes the aid of a policeman for 
that purpose and the policeman captures 
A, B cannot intervene with violence for the 
purpose of recovering his article; and, again, 
if B by any means whatsoever recovers his 
watch, he cannot then proceed to use viol- 
ence to the thief. 

In the present -case it is clear from the 
evidence that the thieves had effected 
their escape with the stolen cattle, and the 
duty of the owners when they failed to 
recover the animals in the course of the pur- 
suit was to wait until Karm Shah had 
returned with the Police. Instead of doing 
this, the pursuing party took the law into 
their own bends, with the result that one 
of the opposite party was killed and several 
injured. For these acts all the persons tak- 
ng part in the unlawful attempt to re- 
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cover the animals by violence must be held 
liable and though the present appellants 
may possibly not have inflicted any of the 
injuries sustained by the opposite party 
they are legally responsible for the vio- 


_lence of their associates, for there can be no 


doubt that the intent of all was to proceed 
to the length of inflicting at least grievous 
hurt inthe endeavour to recover the stolen 
animals, 


ALN. A, Appeal partly accepted. 


AK ALA raaa 


LAHORE HIGH COURT. 
OriminaL Reviston No. 1242 or 1925, 
January 9, 1926. 
Present:—Mr, Justice Harrison. 
HARKISHAN LAL—<Accuszep— 
PETITIONER 


versus 
KHUSHABI RAM— COMPLAINANT— 
RESPONDENT, 

Criminal case—Non-prosecution for two years— 
Case, whether can be allowed to be re-started. 

It is not in the interests of the administration of 
justice that a criminal case should be buried for 
two years or more and ihen brought to life again, 
either in order to extract blackmail from the other 
side or to satisfy private feelings of revenge. 


‘Criminal revision against an order ofthe - 


Sessions Judge, Lyallpur, dated the 26th 
June 1925. . 

Mr. Ram Chand Manchanda, for the Peti- 
tioner. | 

Mr, C. L. Gulati, for the Respondent, 

Jd UDGMENT.—The facts of this litiga- 
tion are that in the year 1921 a partner- 
ship suit was instituted by one Khushabi 
Ram against Harkishan Lal, and while it 
was pending, Khushabi Ram brought a 
criminal complaint under ss, 408, 409 
against Harkishan Lal regarding a certain 
transaction over a consignment of coal. 
That complaint was dismissed by the trial 
Magistrate on the ground that the dispute 
was of a civil nature and that, asa civil 
suit was already pending between the 
parties, the matter in dispute would more 
correctly be decided in that Oivil Court, 
F rem this order a revision application was 
accepted by the Sessions Judge who ordered 
further enquiry. 

The case was dismissed for the second 
time on the dth. September 1921 neither 
party having put in an appearance. The 
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partnership suit proceeded on its way and 
on 22nd April, 1922 was finally decided, and 
from this decision no appeal was lodged. 

In 1924, Harkishan Lal brought a suit for 
damages against Khushabi Ram on a mat- 
ter connected with the late partnership and 
obtained a decree and sought execution in 
October, 1924. i 

` On the 1st of November, 1924, Khushabi 
Ram instituted a fresh complaint on the 
sams facts as had formed the subject- 
matter of the complaint of 1921. The trial 
Magistrate discharged the accused Har- 


kishan Lal and ordered compensation to be | 


paid under s. 250, Or. P. O. This order was 
set aside by the learned Sessions Judgeon 
the ground that the Magistrate had not 
understood the case. so 

I consider it wholly unnecessary to go on 
further into the facts; for it appears to 
me that a complainant who 
years to elapse before resurrecting a case 
of this sort cannot possibly be allowed to 

_Te agitate the matter. The only ground on 
which he claims before me to be allowed to 
do so is that his feelings have been out- 
raged by the action taken by his late part- 
ner, and asa sort of retaliation he should 
be allowed to re-surrect this case which 
died a natural death in 1921. This appears 
to me the worst possible reason that could 
have been adduced, and it is obviously not 
in the interest of anybody concerned nor 
the administration of justice that criminal 
cases of this sort should be buried for two 
years or more and then brought to life 
again either in order to extract blackmail 
from the other side or to satisfy private 
‘feelings of revenge. 

T accept the application for revision and 
quash the proceedings. This has the effect 
of restoring the order of the trial Magis- 
trate in its éntirety. 


Z. K. Revision accepted 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL APPEAL No. 4 or- 1926. 
January 27, 1926. 

Present: —Mr. Kennedy, A. J. C., and 
Mr. Tyebji, A. J. ©. 

LOUNG AND OTHERS—-ÅCCUSED—ÅPPELLANTS 
VETSUS 
EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), ss. 419, 420, 


-` LOUNG v. EMPEROR, 


allows 2# 
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421—Appeal from Jail—Notice to aceused, whether 
necessary—Summary dismissal of appeal, legality of— 
Practice and procedure. : 

When an accused person is in Jail and makes his 
appeal through the Jailor under s. 420 of the Cr. P. C., 
it is not necessary to issue a notice of hearing to him 
and the Court is competent to dismiss the appeal 
summarily after perusal of the papers submitted ta 
it 


Mw, 

Appeal against a judgment of the Ad- 
ditional Sessions Judge, Hyderabad (Sind) 
dated the 10th November, 1925. 

Mr. Partabrat D. Punwani, for the Ap- 
pellant, 


JUDGMENT. —This is an appeal by 
six persons against the decision of the Ad- 
ditional Sessions Judge, Hyderabad, who 
sentenced them to various terms of rigorous 
imprisonment under ss, 395, 342, 332 and 
323 of the Indian Penal Code. 

This appeal was admitted for regular 
hearing and the papers were called for. 
On these papers being called for, it ap- 
peared that these same persons had made 
an appeal from Jail to this Court, being 
Criminal Appeal No. 179 of 1925, which was 
summarily dismissed by this Court on 
9th December, 1925. If that was an effec- 
tive disposal, then the present appeal now 
before us must be dismissed as being in- 
competent and irregular, as this matter hag 
already been disposed of by this Court. 
With. regard to the argument that this 
Court was in errorin passing its order in 
No. 179 of 1925, there seems to be no sub- 
stance in that argument. The matter of 
criminal appeals is dealt within ss. 419, 
420 and 421 ofths Or. P. ©. Section 419 
contemplates the case where an appeal is 
made in person by the appellant or by his 
Pleader; and s. 420 contemplates the case 
where the appellant is in Jailand makes 
his petition in appeal through the Jailor, 
and s.421 provides that on receiving the 
appeal, the Appellate Court shall peruse 
the petition and if it considers that there 
are no sufficient grounds for interfering, it 
may dismiss theappeal summarily: and that 
is what this Court did in Criminal Appeal 
No. 179 of 1925. But it is urged that this 
action of the Court is wrong in view of the 
proviso to s. 421; but itis clear that this 
proviso is confined solely to s. 419 where 
the appeal is made by the appellant in 
person or through his Pleader but this 
Appeal No. 179 of 1925 was made from the 
Jail under s. 420. Of course the law did 
not require notice to be given to an ap- 
pellant actually in prison under s, 420: that 
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would be useless. If an appellant has a 
Pleader-or is able to appear in person he 
may be able to give further arguments but 
if heis in Jail and ifhe cannot afforda 
Pleader, then issuing ofa notice to him is 
not necessary because he cannot give any 
further information to the Court. It would, 
therefore, seem that the practice of the 
Court in dismissing summarily such appeals 


when occasion arises, without calling on. 


the appellant to appearis a correet pro- 
cedure and there was nothing irregular in 
the order of dismissal in Criminal Appeal 
. No. 179 of 1925. That being so, we must 
hold that this appeal is already disposed 
of in Criminal Appeal No. 179 of 1925 and 
cannot re-hear the appeal. This appeal is, 
therefore, dismissed. 


P. B, A. Appeal dismissed, 


ree 


LAHORE HIGH COURT.. 
ORIMINAL APPEAL No. 220 oF 1926. 
March 29, 1926. 

Present:—Mr. Justice Jai Lal. 
FAIZ—Acouszs—APPELLANT 
versus 
EMPEROR—-R8SPONDENT. 

Arms Act (XI of 1878), ss. 19, 20—Conviction under 

s. 20-—-Concealment, nature of. 

Section 20 of Arms Act is not applicable to ordinary 
. cases of concealment. But where the conduct of the 
accused shows clearly that his intention was that 
the possession of an arm by him may not be known 
toany public servant, he may be rightly convicted 
under the section. 

Ibrahim v. Emperor, 18 Ind. Cas.. 265; 9 P. R. 1919 
Or.; 14 Or. L. J. 41, 44 P. W. R. 1912 Or; 128 P. L. 
R. 1913 and Channan Singh v. Emperor, 88 Ind. Cas, 
221; 6 L. 151; 26 P. L. R. 49; 26 Cr. L. J. 733; A.L R. 
1925 Lah. 395; 7 L. L. J. 329, referred to. 

Criminal appeal from an order of the 
Magistrate First Class exercising enhanced 
powers under s. 30, Cr. P. O., Lahore, dated 
the Ist February 1926. 

Dr. Nand Lal, for the Appellant, 

JSUDGMENT.—Faiz, appellant has 
been convicted under s. 20 of the Indian 
Arms Act and sentenced to five years’ 
rigorous imprisonment. On the 26th Nc- 
vember, 1925 he was arrested by Raj Wali 
Constable (P. W. No. 1) who found the 
pistol concealed under the appellant’s loin 
cloth. The arrest took place on information 


given by Barkat Ali (P. W. No. 2) by whom. 


the recovery was witnessed as well ag by 
Allah Bakhsh (P W.No.3). Muhammad 
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Din (P. W. No. 5) a baker had originally 
seen the pistol in ‘possession of the appel- 
lant and had informed Barkat Ali and 
Allah Bakhsh. These two were looking 
forthe appellant as some money was owing 
to Barkat Alifrom him which in spite of 
demands had not been repaid. Theevidence 
of the witnesses mentioned above leaves no 
doubt that the pistol was found from the 
possession of the appellant as described 
above. The learned Counsel for the appel- 
lant argued that the evidence of Allah 
Bakhsh and Barkat Ali should not be be- 
lieved as they were actuated by enmity in 
reporting the matter to Raj Wali. But 
considering that Raj Wali who had 
no reason to give false evidence in this 
case supports the statement of these two 


- witnesses, there is no force in this conten- 


tion. 

The next contention of the Counsel was 
that in any case the conviction should have 
been under s. 19 of the Indian Arms Act 
and he cited Ibrahim v. Emperor (1) and 
Channan Singh v. Emperor (2). In both 
these cases it has been held that s. 20 is 
not applicable. to ordinary cases of conceal- 
ment. I hold that this was nota case of 
ordinary concealment as the circumstances 
under which the pistol was recovered from 
the appellant, who had come on a visit to 
Lahore from his village, lead to a clear 
inference that his intention was that the 
possession of the pistol by him may not 
be known to any public servant. I hold, - 
therefore, that he has been rightly convict- 
ed under s. 20. The sentence is not exces- 
sive and I dismiss this appel, 

8S. D. Appeal dismissed. 

(i) 18 Ind. Cas. 265: 9 P. R. 1912 Or; 14 Gr. L.J 
41; 44 P. W. R. 1912 Or.; 128 P. L. R. 1913. 

(2: 86 Ind. Cas. 221; 6 L. 151; 26 P. L. R. 49; 26 Cr 
L. J. 733; A. I. R. 1925 Lah. 395; 7 L. L. J. 329. 


LAHORE HIGH COURT. 
CrimINAL Revision No, 305 or 1926, 

: May 20, 1926, A 
Present:—Mr. Justice Jai Lal. 
EMPEROR—PETITIONER 
VETSUS 
DHARAM PARKASH—Acoussp— 
RESPONDENT. 

Criminal Procedure Code {Act V of 1898), s. 562— 
Reformatory Schools Act (VIII of 1897)—Youthful 
oe offenders—Sentence of imprisonment, propriety 
of, d 


i 
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“In the case of first youthful offenders, recourse should 
be had to the provisions of Reformatory Schools Act 
or s. 562, Or. P. C., as the sending cf such offendors, 
whose antecedents are not shown to be bad, to ordi- 
nary Jails has the effect of making them hardened 
criminals after thoy are discharged from such jails. 


Case taken up by this Court on its own 
motion under s. 435, Cr. P. C., against an 
order of the Sessions Judge, Ambala, dated 
14th December 1925, affirming that of the 
Magistrate, First Class, Ambala, dated the 
30th September 1925. 


ORDER.—Dharam Parkash has been 
convicted under s. 381 ot the Indian Penal 
Code by Lala Hukam Chand, Magistrate, 
First Class, Ambala, and sentenced to one 
year’s rigorous imprisonment. He was found 
guilty of having stolen a bicycle of his 
master, with whom he took up service on 
the 6th September, 1925 and disappeared 
with the bicycle on the 15th September, 1925. 
He was arrested and convicted on the 30th 
September, 1925. The above facts are fully 
established by the evidence on the record 
and I agree with the conclusion of the 
Magistrate as to the guiltof the convict. 

When I visited the District Jail of Ambala 
as a member of Jail Committee appointed 
by the Punjab Government, my attention 
was, drawn by the other members of the 
Committee to the inadvisability of sending 
young men like the convict to Jails reserv- 
“editor the habituals; the District Jail of 
Ambala is one of that description. The 
convict was kept in the Jail along with the 
habitual offenders of all description and 
no attempt at segregation was made. 
The sending of first youthful offenders, 
whose antecedents are not shown tu bebad, 
to ordinary Jails has the effect of making 
them hardened criminals after they are 
discharged from such Jails. Their associa- 
tion with all classes of offenders has a very 
unhealthy influence on them. It is the 
duty of the Magistrate to take into 
consideration all such matters, when decid- 
ing the question of sentence. There are 
other suitable forms of punishment provided 
by the law. The provisions of Reformatory 
Schools Act are intended for cases like the 
present. The scope of s. 562 of the Or. P. O. 
has recently been widened. In his statement 
before the Magistrate, the accused appears 
to, have mentioned his age as 20, but in the 
Tirşt Information Report he is stated to be 
16 or 17 years ofage and by appearance he 
was certainly of that age. The sentence of 
one year’s rigorous imprisonment was from 
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every point of view excessive inthis case. 
The learned Magistrate in his judgment 
states that “There have been very many 
cases of cycle thefts and, therefore, deterrent 
punishment is justified in this case.” It 
he awarded a 
sentence of one year’s rigorous imprison- 
ment. Even if I were to hold thai this was an 
adequate reason for awarding a ‘deterrent 
sentence,” there is nothing on the record 
to support this observation of the Magis- 
trate. The convict has already been in 
Jail for more than seven months anda holt 
and under the circumstances the only order 
that I can pass in this case is to reduse 
the sentence to thatalready undergone by 
him and to order his release from the Jail 
forthwith. Sentence reduced, 
R. L. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL TRANSFER APPLICATION No. 295 

or 1925. 
January 7, 1926. 


` Present:—Mr. Rupchand Bilaram, A. J.C, 


JATOLAND OTAERS—ÅPPLICANTS 
versus 
EMPEROR —Opponenrt. 


Criminal Procedure Cob ghe Vaf ION ss 716, 
112, 11h, 117, 526--Seeurity: proceedin p ~ Warren, 
when to be issued- Bail—Transfer, appli tation far 
Adjournment, refusal to grant, fee sf--Daty of 
Magistrate. 

In an enquiry under s. 110, Cr. P. C..n Magistrate 
derives jurisdiction to issue a warrant against a 
suspect only after he has passed an order under 
s. 112 of the Oode and after he his satisled himself 
that there is reason to fear the commission of a preach 
ofthe peace and that such breach of the peace mot 
be prevented otherwise than by immediate arrest of 
the suspect. [p. 392, col. 1.] 

The object of Chap. VIH, Cr. P. C. is to pre- 
vent a suspect from committing offences aud to 
allay public appreheasions and that object is suilici- 
ently attained by requiring him to find sureties. 
[p. 392, col. 2.] 

Muhammad Ibrahim v. Emperor, 27 Ind. Cas, 118; 8 
S. L. R. 173; 16 Or. L. J. 100, followed. 

A person against whom proceedings have heen in- 
stituted under this Chapter is entitled as a matter of 
right, as any other accused person accused of a sub- 
stantive offence, to have a reasonable opportumty 
afforded to him of defsnding himself. ip. 393, col 1! 

Unreported rulingin Criminal Tran-fer Appliea- 
tion No. 177 of 1925, followed. 

The refusal to aford a suspect such reasonsble 
opportunity on the part of a Magistrate amounts to a 
failure on his part to exercise his discretion in a 
wise and proper manner, and though sueh refusgl 
may not form by itsclfa ground for transfor, it is a 
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factor which the higher Court would seriously take 
into consideration. |p. 393, col. 1.] 

When an application under s. 526, cl. (8) of the 
Cr. P. C., is made, it is not for the Magistrate to 
decide whether the applicant has an apprehension that 
he would not receive a fair trial at his bande: That is 
the function of the High Court. The Magistrate is 
bound to adjourn the case, unless in his judgment 
he is bona fide satisfied that the applicant has no 
intention of making an application for transfer. [p. 
393, col. 2.] 

Iimperor v. Shewa Uka, 4 Ind. Cas. 379; 38. L. R. 
155; 10 Or. L. J. 570 and Otandas Dawarkadas v. 
Emperor, 29 Ind. Oas. 108; 8 S. L. R. 342; 16 Or. L. J. 
476, referred to. 

The refusal of a Magistrate to grant an adjourn} 
ment to a suspect to enable him to apply for a trans- 
fer of the proceedings is a good ground for transfer 
of the proceedings. [ibid.] 

Application for transfer of case from the 
Court of the Sub-Divisional Magistrate, 
Rohri. 

Mr. Motiram Idanmal, forthe Applicants. 

Mr. T. G. Elphinston, Public Prosecutor, 
for the Orown. 


ORDER.—This is an application for 
transfer of proceedings unders. 110, Or. P.O., 
pending against the applicants before the 
Sub-Divisional Magistrate, Rohri. The main 
ground on which the transfer is sought is 
that the orders passed by the learned Magis- 
trate from time to time in the course of the 
proceedings are contrary to the plain provi- 
sions of law and disclose such excessive 
executive zeal on the part of the Magis- 
trate as to create a justifiable apprehen- 
sion that the applicants shall not receive 
a fair trial at his hands. 

To begin with the learned Magistrate 
issued non-bailable warrants against the 
applicants before he passed any orders 
under s. 112, Cr. P.O. This was clearly 
wrong. It is no doubt competent for an 
officer in charge of a Police Station to 
arrest and to cause the arrest of certain 
suspects specified in cl. (c) of s. 55 of the 
Code, but a Magistrate holding an inquiry 
under s. 110, Cr. P. C., derives jurisdiction 
to issue a warrant against a suspect only 
after he has passed an order under s. 112 
of the Code, and after he has satisfied 
himself that there is reason to fear the 
commission of a breach of the peace, and 
that such breach of peace cannot be pre- 
vented otherwise than by the immediate 
arrest of the suspect, vide proviso tos. 114. 
This is made more clear by the imperative 
provisions of s. 115 which require that the 
warrant issued by the Magistrate under 
s. 114 shall be accompanied by a-copy of 
the order under s. 112, and such copy shall 
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be delivered by the officer serving or execut- 
ing such warrant to the suspect. 

On the llth November 1925, the appli- 
cants were arrested in pursuance of the 
learned Magistrate's warrant and produced 
before him. They applied for their release. 
The learned Magistrate refused to liberate 
them on bail, and adjourned the case to the 
13th November. This refusal again was 
contrary to the very spirit of the provi- 
sions of Ch. VILL, which is not intended to, 
keep a suspect in custody either during 
the pendency or after the close of the 
investigation held under this Chapter. The 
object of this Chapter is as pointed outin 
Muhammad Ibrahim v. Emperor (1) to 
prevent a suspect from committing offences 
and to allay public apprehensions, and that 
object is sufficiently attained by requiring. 
him to find sureties, who are prepared to 
accept an assurance from him that he would 
behave properly and to back their opinion 
by risking a substantial sum of money in the’ 
event of the suspect not keeping to his 
promise and resuming his bad habits. If 
at the close of an inquiry as to his bad 
character, the suspect is permitted to be 
at liberty on his finding the necessary 
sureties, ipso facto, he is entitled at any 
rate to be set at liberty pending euch 
inquiry on his finding the same kind of 
sureties which they would be required to 
give on the enquiry resulting in his being ~ 
bound down. This is made abundantly clear 
by the Legislature by the insertion of cl. (iii) 
to s. 117 in the Act of 1905, which requires 
that where the Magistrate finds that the 
suspect cannot.safely be allowed to remain 
at liberty, he should record’ his reasons 
in writing ia that behalf and -in that event 
order the releass of the suspect on his 
executing a bond with or without sureties 
for keeping the peace or maintaining good 
behaviour until the conclusion of the 
inquiry. 

On the 18th November, the learned Magis- 
trate passed his order under s. 112, Cr. P. O. 
This was the first intimation the applicants 
had ofthe case which they were required 
to meet. On that day their Pleader had 
not attended. An application was however 
made to the learned Magistrate for an 
adjournment to enable the Pleader to appear 
and conduct the case after receiving the 
necessary instructions. This application 
was refused, A further application was 


AY 27 Ind. Cas. 148; 8S. L, R. 173; 16Cr. L. J, 
100. 
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then made tothe learned Magistrate 
adjournment on the ground that the app 
cants intended to move this Court for a 
transfer under 8.526, Cr. P. C. This applica- 
tion met the same fate. Both the orders 
passed by the learned Magistrate are prima 
facie erroneous. As ‘pointed out by me in 
Criminal Transfer Application No. 177 of 
1925, Mohamed Bux v. Crown, a suspect is as 
much, if not more, entitled as a matter of 
right as any other person accused of a 
substantive offence to have a reasonable op- 
portunity afforded to him of defending 
~ himself. As no charge is framed under 
Ohap. VHI, a refusal to grant the suspect 
an adjournment without just cause deprives 
him even of the chance of recalling prosecu- 
tion witnesses which a criminal under an 
ordinary warrant case has. The refusal to 
afford a suspect such reasonable opportuni- 
ty on the part of a Magistrate amounts toa 
failure on his part to exercise his discretion 
in awiseand proper manner, and though 
such refusal may not form by itself a ground 
for transfer, itis a factor which the higher 
Court would seriously take into considera- 
tion. The observations made by the learned 
Magistrate in his explanation against the 
conduct of the Pleader of the applicants, 
are, in my opinion, not at all justified by the 
circumstances of the case, and should have 
been avoided. As the learned Magistrate 
had not passed an order under s. 112, Cr. 
P. C., before the 18th November, it was 
open tothe learned Pleader to absent him- 
self at that hearing, and to claim an 
adjournment to get proper instructions. 
Hecould have done precious little if he had 
been present. 


In disallowing the second application for 
adjournment on the ground of transfer, the 
learned Magistrate had again not properly 
appreciated the effect of the recent ruling 
of this Court in Natheomal v. Emperor 
(2), which he has relied on in support of 
his order. lt was not for the learned 
Magistrate to decide whether the applicants 
had an apprehension that they would not 
receive a fair trial at his hands. That is 
the function of this Court. He was bound 
“to adjourn the case, unless as observed by 
Kennedy, J. C., in his judgment he'was 
“bona fide satisfied that the applicant had 
no intention to make an application for 
transfer”. Hecould not, as pointed out by 
the learned Judicial Commissioner in that 


(2) 91 Ind. Oas. 72; 27 Or. L. J. 40. 
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case, refuse the application for adjourn- 
ment on conjectural grounds. The fact 
that the application for adjournment was 
ade on behalf of the applicants by-their 
P aders, and not by the applicants them- 
or that in response to the order under 
r. P. C, read out by the learned 
to the applicants, they had 
al, were no grounds for the 
learned Magis : 
applicants or their 

they had entrusted 
intention 
A refusal 
to grant an adjournment to 


accused person can, in my opinion, be jut 


fied in a case where it has been firmly 
established that such application is an 
abuse of the process of the Court, and is 
made with no bona fide intention of getiing 
relief by transfer from the Court what- 
soever. It was pointed out by this Court in 
Jimperor v. Shewa Uka (3), and Otandas 
Dwarkadas v. Emperor (4), that a refusal 
to adjourn the case without just cause was 
by itself a sufficient ground for transfer 
under s. 526 of the old Or. P. C. The same 
rulings apply with greater force toa refusal 
for an adjournment under the amended . 
section of the Code. 

Ihave no hesitation in holding that the 
different orders complained of, though 
susceptible of the explanation that they 
were passed by the learned Magistrate 
without sufficiently grasping the provisions 
of Chap. VIII and were not actuated by 
bias, are indubitably such as are calculated 
to shake the confidence of the applicants in 
the learned Magistrate and to create a justi- 
fiable apprehension in their minds that 
they would not have an impartial and a 
proper trial at his hands, 1 accordingly 
transfer this case from the file of the learned 
Sub-Divisional Magistrate, and direct the 
District Magistrate, Sukkur, to try the 
case himself, or to send it to some other 
Magistrate having jurisdiction to try it, and 
preferably .to a Stationary Magistrate 
to avoid unnecessary inconvenience and 
hardship to the applicants. 


Z, K. Appeal allowed. 
(3) 4 Ind. Cas. 379; 3 5. L. R. 155; 10 Cr L. J. 
= 


570. 
(4) 29 Ind. Cas. 108; 8 SL. R. 341; 16 Cr. LUJ. 
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LAHORE HIGH COURT. 
CRIMINAL Revision No. 596 or 1926. 
June 4, 1926. 
Present: —Mr. Justice Dalip Singh. 
USMAN— AGOUSED —PETITIONER 
versus 
Musammat JATTI—Comp.arnay 
RESPONDENT. 
Criminal Procedure Code (Act V o 


Maintenance—Husband offering to 1898), s. 488— 


keep wife—Duty 


s. 488, Cr. P. C., the 
is wife, the Magistrate 





10n. 
orted by the Sessions Judge, 
anwali, with his No. 70 of 1926. 


FACTS appear from the following re- 
port of the Sessions Judge:— 
. In this case Lala Karam Narain, Magis- 
trate has fixed Rs. 5 as the monthly 
allowance of Musammat Jatti against 
her husbsnd Usman under s, 488, Cr. 
P. ©. It appears that he has not given 
his full attention to the facts of the case. 
The complainant is the second wife of the 
accused. The Magistrate says that the ac- 
cused has married a second wife meaning 
thereby that he is neglecting the complain- 
ant as his first wife. This is in reality not 
the case. The accused's first wife is a lame 
old woman. Itis highly improbable that 
the complainant who is comparatively 
younger is being neglected and the first 
wife is being given perference over her. 
It appears that the accused being old in 
age; the complainant his second wife does 
not like him and is passing her life in un- 
chastity, as the accused has alleged. The 
accused has produced two witnesses Namdar 
and Khusal who have satisfactorily proved 
that the complainant is living in love with 
ons Abdul Rahim at Lyallpur. Usman, 
accused, is a retired Police constable getting 
. Rs. 10 per mensem as pension. From the 
complainant he had two daughters, out of 
whom one is already living with him. The 
complainant gave three witnesses to prove 
that the accused had maltreated her and 
turned her out of his house. The learned 
Magistrate has gone wrong in putting 
reliance on their evidence. The probabi- 
lities are in favour of the accused. The eom- 
- plainant is evidently avoiding to live with 
him on account of her misconduct. I, there- 
fore, recommend this application for revision 
on behalf of the accused for quashing the 
order ofthe lower Court for maintenance, 


NANHEY V, PYARI BAHU, 


rev 
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OR ER.—This is a case reported for. 
sion by the learned Sessions Judge 
anwali, against an order under. s. 488, 
r. P. ©.. The learned Magistrate found, 
that the complainant was the wedded wife 
of the respondent, that the nikah was per- 
formed fifteen years back, and that two. 
daughters by the respondent are alive, one. 
is with the respondent and the other with 
the complainant. These facts do not seem. 
to have been disputed. The learned Magis- 


trate on this held that the complainant was 


not proved to bea woman of .lax character 
as alleged by the respcndent, and there- 
upon granted the complainant, a monthly 
maintenance of Rs. 5. The learned Sessions 
Judge says that the accused's first wife is, 
alame old woman. There is nothing on 
the record to show this. The record does 
not show the ages of the cumplainant or of 
the respondent, though it appears from the 
written statement put in by the respondent 
that he has retired from Police service. 
There is nothing, therefore, to show that | 
the complainant is comparatively young or. 
that the respondent is old in age. The re- 
spondent, however, in his written statement 
alleged that he was willing to keep his 
wife (abad karne ko tayar) The learned 
Magistrate should, therefore, have complied 
with the first proviso to subs. 3 of s 4&8 
which has not been done. The learned 
Magistrate should also have borne sub-s, 4 
in mind. The evidence is unsatisfactory 
and I accordingly set aside the order passed . 
and direct a further inquiry into the case. 
by the learned Magistrate. Both sides may 
produce such further evidence as they con- 
sider fit. | 
R. L. Order set aside. 


eeta e aee 


NAGPUR JUDICIAL COMMIS- 
SIGNER’S COURT. 
CRIMINAL Revision No. 42 or 1926. 
March 12, 1926. 

Present:—Mr. Prideaux, A. J. O. 
NANHEY—Accussp—ApeLicant 
VETSUS 
Musammat PYARI BAHU—Comptatnant-— 
Non- APPLICANT. 

Penal Code (Act XLV of 1860), ss. 499, Hxceps. 8, 9, 
500-—Defamation—Statement made in ‘good faith in 
answer to charge—Offence, 

Accused was charged before a panchayat with 
having beaten the complainant who also stated that 
the accused had been molesting her for three or four 
years for immoral purposes. 


[86 1. O. 1926] 


with them and was granted a par 
usual conditions that he would sp 
truth, the whole truth and nothing bu 
truth in connection with all four dacoitie 
He complied with these conditions in three 
of the cases arising out of three dacoities. 
When the fourth dacoity was being inquired 
into by the Magistrate, he resiled from the 
position he had taken up when he made his 
statement on being given a pardon. h 

This dacoity had taken place on the night 
between the 27th and 28th of January, 1922 
at Sapra. The Magistrate was forced to dis- 
charge the persons accused before him and, 
holding that Lal Shah had forfeited his 
pardon, directed his trial for dacoity under 
s. 396, Indian Penal Code. This order was 
passed on the 2nd December, 1922, On 
the 22nd December, 1922 he was placed 
before a Magistrate and the committal pro- 
ceedings commenced, Then for some rea- 
son or other the proceedings were not gone 
on with till the 24th October, 1923 when the 
Committing Magistrate awoke to the fact 
that an alteration had been made in 
the Or. P. O. Without noticing the al- 
teration made in s. 339, the Magistrate 
proceeded to act under s. 339 A. Cr. 
P. O., and asked the accused whether 
he pleaded that he had complied with 
conditions. of his pardon. Having ob- 
tained his statement that he did so plead, 
the committal proceedings were commenced 
de novo, and Lal Shah was committed for 
trial on the 15th May, 1924. He was tried 
in July 1924 with the result above indicated. 
It seems to me that the Magistrate in 
acting under s. 839A, Cr. P. O. went 
out of his way to ask Lal Shah whe- 
ther he pleaded that he had fulfilled the 
conditions of his pardon, inasmuch as he 
was not trying Lal Shah. Section 339A, 
Cr. P. O., rendered it incumbent on the 
Sessions Judge at the trial to put this 
question to Lal Shah. A reference to 
the record shows that the learned Ses- 











on the 
the 


‘sions Judge complied with the provisionsof - 


this section, 

There is, however, another flaw in the 
proceedings, namely, the absence of the 
Public Prosecutor's certificate provided 
for by s. 339, Cr. P. Œ. That section 
lays down that “where a pardon has 
been tendered under s. 337 or.s. 338 and the 
Public Prosecutor certifies that in his opin- 
ion any person who has accepted such tender 
has, either by wilfully concealing anything 
essential or by giving false evidence, not 


a h 
MAN 
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nplied with the condition on which the 
ader was made, such person may be tried 

jr the offence in respect of which the par- 
don was so tendered,——."" Mr. Rashid who 
has appeared for the Crown has very pro- 
rly and frankly drawn attention to thig 
mesion and has also drawn the attention 


bsence of a certificate 
He 


has, however, pointed out that a 1 
view wastaken by a Division Bench of this 
Court Ali v. Emperor (1), In that case the 
facts were almost identical with the present 
one. A pardon had been forfeited andthe order 
directing the prosecution of the person who 
had forfeited the pardon had been made at 
a time when the old Code was in force, the 
committal proceedings and the trial were 
held after the new Code had come into 
operation and it was there held that in the 
absence of a certificate the trial was 
vitiated. The position is not very clear, 
but having regard to the provisions of s, 
339, Cr. P. C., and the decision in Ali v. Em- 
peror (1) in my judgment the trial was bad. 
Itseems to me that the Legislature has laid 
down that a person who has been granted 
a’ pardon under s. 337 or s. 338, Cr. P, 
C., can only be tried for the offence 
in respect of which the pardon was so 
tendered on the Public Prosecutor's certifi- 
eate. The trial was held under the new 
Code and was rightly so held, and in these 
circumstances the trial was bad for want of 
the Public Prosecutor's certificate. 

Following Ali v. Emperor (1) I would ac- 
cept the appeal, set aside the conviction and 
sentence as well as the trial and discharge 
the accused leaving it to the authorities to 
take such further action as they may con- 
sider proper. 

Zafar Ali, J.—I concur. 

S. D, Appeal accepted. 


(1) 84 Ind. Cas, 61; 5 L. 879; A.I. R. 1925 Lah, 15; 
26 Or. L. J. 238. 
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LAHORE HIGH COURT. 
CRIMINAL Revision No. 202 of 1926. 
May 17, 1926. 
Present: —Mr. Justice Campbell. 
“RULIYA SINGH AND ANOTHER—ÅCCUSE 
PETITIONERS 


EMPEROR—Rasponp 

Criminal Procedure Code (Act V off 
Certification, form of proof—Ceg 
necessary—Certificate signed by U 
ther suzficient—Order by agent ga 
ficate. ` 

Section 188, Or, P. O. 
- certificate 










trecting issue of certi- 


eg not mention the word 
ull and there is no direction for the 
signing of a certificate by any particular person. Nor 
. is the manner prescribed in which it is to be proved 
that the Political Agent has certified that the charge 
ought to be enquired into in British India, although 
obviously the most convenient method of proving 
. this is by the production of a document signed by the 
Political Agent. [p. 389, col. 2.] 

‘A document certifying thata case should be tried 
in British India and purporting to be signed by an 
Under Secretary for the Political Agent cannot be made 

- the basis of an assumption that the Agent has himself 
certified that the charge ought to be enquired in 
British India. Buta certified copy of an order dated 
before the commencement of the proceedings signed 
by ths Agent himself and directing that a certificate 
should issue under s. 188, Cr. P. O., in the particular 
case sufficiently meets the requirements of the sec- 
tion. [p. 400, col. 1.] 

Emperor v. Kali Charan, 24 A. 256; A. W. N. (1902) 

45, distinguished. 

Gase referred by the Sessions Judge, 
Tuudhiana, with his No, 98, dated the 28th 


January 1926. 


“ FACTS appear from the following order 
-of the Sessions Judge. 

In this case the charge against Ruliya 
Singh and Jagta Singh accused is that on 
the night between 18th and 19th May, 1925, 

‘they murdered Musammat Shamon, wife of 
Ruliya Singh accused, near the canal bank 


in the area of village Gaihal, which is situat- 


ed within jurisdiction of Badhaur Police 
‘Station in Patiala State. 

The Police of Ludhiana took cognizance 
of this case, because both the accused 
persons belong to village Chananwal which 
ig situated in the jurisdiction of Shehna 
Police Station of this district. As the 
` offence was said to have been’ committed 
within the territory of Maharaja of Patiala, 
the Police applied to the Political Agent 
for a certificate under s. 188 ofthe Or. P. 
C., in order to enable the Court of Ludhiana 
District to have jurisdiction in the matter, 
From acopy of the Political Agent’s order 
produced before me to-day, (vide Ex. Pz4), 
it appears that the Political Agent ordered 
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e of the required certificate on 17th 
1925. In compliance with-this order, 
me certificate, Ex. Pz-2 dated 21st July 
#1925, was issued under the signature of 
“Rai Bahadur Diwan Giyan Nath, Under- 
Secretary to the Political Agent, The cer- 
tificate, Ex. Pz-2, shows that Diwan Giyan 
Nath signed it for the Political Agent. 

After receipt of the certificate, enquiry 
in the case was commenced by the Magis- 
trate, and the case was finally committed to 
this Court for trial, without any objection 
having been taken to the validity of the 
certificate. 

In this Court, the certificate was formally 
produced by the Court Inspector on 20th 
January 1926, and then it was pointed out 
that the certificate was invalid, as it had 
not been signed by the Political Agent 
himself. Thereupon, I ordered the Public 
Prosecuior to obtain a fresh certificate 
signed by the Political Agent himself, and 
also to ascertain if the Under Secretary 
had been validly’ authorised to sign such 
certificates on behalf of the Political Agent. 
The fresh certificate, Ex. Pz-3, duly signed 
by the Political Agent, dated 22nd January 
1926, has been produced before me to-day 
and it has been brought to my notice that 
according to Ram Charan v. Emperor (1), 
the production of the certificate at this 
stage does not render the commitment, and 
the trial valid. 

Raizada Bhagat Ram, who appeared for 
the accused, made it clear that he did not 
object to the jurisdiction of this Court to 
try the case, but that he ‘considered it his 
duty to bring the matter to the notice of 
the Court for such action as-might be 
deemed necessary (vide his statement of 
to day). 

Now the questions for 
are:— 

1. Whether the certificate Ex. Pz 2-issued 
under the signature of Rai Bahadur Diwan 
Giyan Nath, Under Secretary to the Political 
_ Agent, is a valid certificate, as required by 

s. 188, Cr. P. C.? 

2, Ifnot, whether the production of the 

certificate, Pz-3 at this stage renders the 
_ commitment and the trial valid? 

Section 188 of the Cr. P. C. contemplates 
that the certificate in question must. be 
issued by the Political Agent, and it has 
not been satisfactorily shown that the 
Political Agent had authorised his Under- 
P 93 Ind. Oas. 170; 5 L. 416; A.I. R. 1925 Lah. 
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LAHORE HIGH COURT. 

Second Crvin APPBAL No. 1251 oF 1922. 

May 4, 1926. 
Present:—Mr. Justice Zafar Ali « 
and Mr. Justice Addison. ; 
KARAM CHAND AND anoTHER— 
DEFENDANTS—ÅPPELLANTS 
versus ; 
RAM LABHAYA MAL AND OTAERS— 
RESPONDENTS. 

Hindu Law (Mitakshara)—Alienation by manager 
of joint family property—Consent of co-parceners. 

In the case of a joint Hindu family governed by 
‘the Mitakshara Law the consent of the other co-par- 
ceners is not essential if the managing co-parcener 
makes an alienation, either for a valid necessity or 
for the benefit of the family. 

Jagmohan Agrahri v. Prag Ahir, 86 Ind. Oas, 27; 47 
A. 452; 23 A. L. J. 209; A. I. R. 1925 All. 618, followed. 

Second appeal from a decree of the 
District Judge, ‘Attock at Campbellpore, 
dated the 20th April, 1922, reversing that of 
the Sub-Judge, Campbellpore, dated the 
30th November, 1921. 

Bakhshi Tek Chand and Dr. Nand Lal, 
for the Appellants. 

Lala Badri Das, R. B., and Mr. Shamair 
Chand, for the Respondents. 


JUDGMENT.—This second appeal in- 
volves a question of the Mitakshara Law 


: relating to the powers of the father of a joint 


family governed by that law to sell ances- 
tral property. The plaintiffs are two adult 
sons and three minor grandsons of the 
vendor named Mangladha and the property 
sold by him isa building site about seven 
marlas in area situated in the town of Pindi- 
gheb. The site was ancestral property inas- 
much as Mangladha had, as found by the 
Courts below, purchased it out of income de- 
rivedfrom the ancestral estate. Theplaintifis 
sued for possession of the site stating that 


: the sale was without necessity and devoid of- 


consideration. On behalf of the defendants- 
vendees it was urged that the sale was an 
act of good management and was effected 
for the benefit of the family. The trial 
Court dismissed the suit but on appeal it 
has been decreed by the District Judge. 
The facts are briefly as below: 

Mangladha purchased the site in 1902 
for Rs. 380 but he paid to his vendors 
Rs. 200 only undertaking to redeem with 
the balance the mortgage to which the pro- 
‘perty was subject. . He, however, never did 
so and in December, i917 he sold it for 
Rs. 2,000 representing to the vendees that it 
was free of encumbrance. The mortgagee, 
however, succeeded in recovering Rs. 215 
Zt is net contested now 
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thrift nor a profliga 
person possessing con 
of the world. He was in IN 
was next employed as mana 
of his brother-in-law, and is n 
munshi. He has a large family 
and according to all indication 
did anything which was detrimenta 
interests of that family. The land was q 
unproductive yielding no income but th 
defendants-vendees paid a large amount 
for it because it adjoined their house which 
they wanted to extend. It was, therefore, a 
highly profitable bargain that Mangladha 
managed to make, and from his character 
and ‘antecedents it may safely be inferred 
that he made it for the benefit of his fami- 
ly, and that the purchase-money became an 
accretion te the family funds. The defend- 
ants’ contention that the suit was collusive 
appears to be correct because Mangladha, 
though impleaded as a defendant, kept 
strictly aloof and did not like an honest 


- man lend any support to his vendees from 


whom he had received so large a sum. 


. Having regard to all these facts and oir- 


cumstances, we come to the conclusion that 


‘the sale was for the benefit of the family 


and that the suit was collusive, 

The next question is whether Mangladha 
possessed authority to sell without consult- 
ing and obtaining the consent of his adult 
sons. Gour in his Hindu (‘ode points out 
that the Privy Council as well as the Indian 
Courts were originally uncertain as to 
what the correct rule was on this point but 
that the later authorities lay down the 
principle that the consent of the other co- 
parceners is not essential where the manag- 
Ing co-parcener makes an alienation either 
for a valid necessity or for the benefit of 
the family, see Gour’s Hindu Code, I Edi- 
tion, paras. 1247-1250. The same view was 
taken in Jagmohan Agrahri v. Prag Ahir 
(1) where the facts were somewhat similar 
to those of the present case. 

We are, therefore, of opinion that the sale 
was not voidable at the instance of the 
plaintiffs. This being so, we accept the 
appeal and reversing the decree of the lower 
Appellate Court, we restore that of the trial 
Court and order the plaintiffs to pay appel- 
lants’ costsin this Court as well as in the 
lower Appellate Court. 

Af Appeal accepted. 


„ÍS. D. 
(1) 86 Ind. Cas. 27; 47 A, 452; 28 A. L, J. 209. d 
L R, 1925 Alh 628, | - wa aa 














6 Kulwant Sahay. 
N or tos TIKARI MUNI- 
— DREFBNDANT— APPELLANT 

VETSUS 

awab ALAM ARA BEGUM 
MOGHUL SAHEBA—PLAINTIFF— 
RESPONDENT. . 
-Bengal Municipal Act (IIT of 1884), ss. 113, 863—Ap- 
plication under, not disposed of according to law— Sub- 
sequent assessment and realization of taxes, legality of 
—Payment made under protest, refund of-—Limitation. 
If an application, under s. 113, disputing liability 
to assessment, made according to law, is not disposed 
of in the manner provided by law, all subsequent 
proceedings with regard to assessment and realization 
of taxes are ultra vires. |p. 444, col. 2; p. 445, col. 1.1 
A Municipal tax paid to the Municipal Authorities 
under protest that the demand was ultra vires is 
liable to be refunded to the tax-payer if the con- 
- tention is found to be correct. [p. 445, col. 1.] 

A suit for the refund of Municipal Tax paid under 
protest need not be instituted within three months of 
the cause of action. [ibid.} 

Ambika Churn Mozumdar v. Satish Chunder Sen, 
2 0. W. N. 689, followed. 


Appeal from a decision of the Additional 
Subordinate Judge, Gaya, dated the 16th 
of. May, 1923, reversing that of the Munsif, 

, Gaya, dated the 31st January, 1923. 

Mr. Nawal Kishor Prasad, No. II, for the 
Appellant. 

Messrs, Hasan Jan and Saiyid Ali Khan, 
for the Respondent. 


JUDGMENT. 
. Ross, J.—The plaintiff brought this suit 
for a declaration that the assessment of 
> taxes made on premises Nos. 50, 53, 54 
- and 55 situated within the Tikari Munici- 
pality was illegal and without jurisdiction 
and that she was not liable to pay the said 
taxes; and that the defendant, the Chair- 
man of the said Municipality, had wrong- 
fully realized from her the sum of 
Rs. 256 3-0; and for refund of that sum 
with interest and for.an injunction on the 
defendant restraining him from realizing 
subsequent Municipal taxes for the said 
premises. In her plaint she stated that the 
holdings were in a ruined condition, but 
nevertheless were assessed with taxes and, 
thereupon, her servant made an applica- 
tion before the Municipal Commissioners 
for.remission of the taxes of the said hold- 
ings and for exemption of the plaintiff from 
payment thereof. She further alleged that 
the Acting. Vice-Chairman inspected the 
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holdings after this application. was made 
and reported that they were ruined and 
that the taxes might be remitted and that 
the gmatter should be put up at.the next 
meng; but, without putting up the matter 
at the meeting the Vice-Chairman, Babu 
Matukdhari Singh, rejected the application 
without assigning any reason for the same. 
All that was pleaded in the defence on this 
part of the case was that the plaintiff was 
not entitled to occupy the holdings free of 
tax, because she did not keep them: in 
repair and that Babu Matukdhari Singh, 
the then Vice-Chairman, was justified in 
rejecting the plaintiffs petition, Now on 
these pleadings it must be taken- that this~ 
petition by the plaintiff was a petition 

under s. 113 of the Bengal Municipal Act’ 
disputing liability to assessment, Sec- 

tion 114 requires that every such applica- 

tion shall be heard and determined by not. 
less than three Commissioners who shall be: 
appointed in that behalf by the Oommis- 

sioners ata meeting. The Vice-Chairman,: 
therefore, in rejecting this application 

without referring the matter to the Com-, 
missioners acted ulira vires, apart altogether 

from the further consideration’ that it does 

not .appear what authority he had to over- 


ride the order passed by his predecessor 


referring the matter to the Commissioners 
The case, therefore, 
stands thus that an application was made 
according to law under s. 113 and it was 
not disposed of in the manner provided by: 
law. Consequently all the proceedings 
with regard to assessment and realization 
of taxes for these holdings subsequent to 
this infringement of the Statute were ultra 
vires; and the plaintiff is entitled to. relief : 
in respect thereof, ` 

It was contended by the learned Vakil: 
for the appellant, the Chairman, that the 
application under s. 113 was made. against 
the original assessment; but that sub- 
sequently another assessment was made in - 
November, 1920, under which taxes were 
realized and to which the plaintif ` made 
no objection. He contends that this later. 
assessment stands by itself independent of 
the earlier assessment and as long asmo ob- 
jection was taken under s. 113, it wasa valid: 
assessment and taxes were lawfully collect-. 
ed under it. In my opinion the Municipal 
Authority after acting ultra vires in not 
disposing of the objection to the original - 
assessment under s. 113, cannot protect 
themselves by making a fresh assessment : 
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leaving the original objection tothe assess- 
ability ofthe holding undisposed of. The 
two assessments cannot be treated inde- 
pendently. The plaintiff was under no 
obligation to go on objecting when her 
original objection remained undisposed of 
according to law. There ought not to have 
been any further assessment after that ob- 
jection until it had been decided. 

The second point taken was that the 
plaintiff was not entitled to any refund of 
the taxes already collected from her under 
protest, by reason of the provisions of s. 363 
of the Act, inasmuch as the suit was not 
brought within three months of the cause 
of -action,.the last payment having been 
made on the'12th of January, 1922 and the 
suit being brought on the 24th of April, 
1922. ‘This matter, however, is concluded 
by. the authority of the decision in Ambika 
Ghurn Mozumdar v. Satish Chunder Sen (1), 
where substantially the same point was 
taken. Weare asked to differ from that 
decision on the ‘ground thatthe act of the 


Chairman in realizing the taxes was tor-_ 
tious and not an act arising upon a con-" 


tractual or quasi contractual basis. But it 
seems to me thatthe decision is perfectly 
correct. ‘There’ was no question of tort. 


Demand was made from the plaintiff and’ 


the plaintiff paid the taxes under protest, 
that: is ‘to. say, -on an ‘understanding that 
she would: be ‘entitled to a refund -if her 


contention that the demand was ultre vires: 


was-correct. 
` On both points, therefore, the appeal fails 
anid must be dismissed with costs. 
“Bulwant.Sahay, J.—I agree. 
| A/S. D. Appeal dismissed. 
-(1) 2.0. W. N. 689. 
LAHORE HIGH COURT. 
. FrrRsT.CIVIL APPEAL No. 1325 or 1922. 
Mae as January 20, 1926. 

:Present :—Mr. Justice LeRossignol and 
Mr. Justice Martineau, 
HAKIM RAI—Puaintirr—A Pre LLANt 

VETSUs ` 
GANGA RAM—DBFENDANT— 
RESPONDENT. 


recover on original contract—Non-production of pro- 
missory note, effect of. $ 

Where a promissory note does not embody the 
original contract between the parties but is a mere 


collateral security or instrument, by which payment - 


of the original debt might be facilitated, a suit to 

recover on the original contract is not affected by the 

non-production of the promissory note. [p. 446, col. 1.] 
Plaintiff and defendant were two brothers who made 


HAKIM RAI V. GANG. 


"due Rs, 12,988 from the defendant. 


. he pleaded re-payment. 











a partition oN 


sory note : 

Held, that the plaintif was 69 
the original contract and that 
of the promissory note, which was 
security, did not affect the maintenan 
[abid] 

First appeal from a decree of th 
Subordinate Judge, Gujranwala, date 
10th February, 1921, 

Messrs. M. L. Puri and Balkishan, for thé 
Appellant, 

Messrs. Jagan Nath Aggarwal and Jagan 
Nath Bhandari, for the Respondent. 

JUDGMENT.-—This appeal arises out 
of an action brought by the plaintiff-appel- 
lant for the recovery of Rs. 20,000, being 
amount due to him by the defendant as a 
result of partition of joint property, for 
which the defendant executed a promissory 
note by way of memorandum of the transac- 
tion. The plaint recites, the passing of 
certain joint property from the plaintiff to 
the defendant, on which the plaintiff was 
It also 
recites that if the promissory note for any 
reason is not admissible in evidence the 
plaintiff is still entitled to sue upon the 
original contract. 

The defendant pleaded, inter alia, that 
the suit was barred by time and that the 
form of the suit was bad. On the merits 
Originally, there 
wasno pleathat the promissory note was 
inadmissible, but ata subsequent hearing 
the defendant urged that the plaintff should 
be made to produce the promissory note or 


. prove his allegation thatit had been lost, 


and an issue as to the loss of the promissory 


. note which admittedly was written in a bahi 


was struck. TheCourt below, after record- 
ing evidence, has come to the conclusion 
that the promissory note has not been lost, 
and having read the evidence and heard 
Counsel, we haveno hesitation in agreeing 


. with the Court below in its conclusion. 
Promissory note taken as collateral security—Suit to | 


Thereupon, the trial Court dismissed the 


_ suit, holding that secondary evidence as to 


the contents of the promissory note could 
not beled and that the plaintiff was barred 
from falling back upon the original con- 
tract. 

Before us it is not urged that the finding 
of the Oourt below regarding the loss of the 


















only con- 


a mere collateral 
, and that the real con- 
fin the deed of partition 
parties which is printed 
following of the supple- 
per-book, We consider that this 
18 correct. 

plaintiff and defendant are two 
ers who jointly owned a saltpetre 
ory. In August, 1914, they made a partition 
f their property retaining some as joint 
and partitioning some other. The value 
of the property partitioned amounted to 
Rs. 25,920 and this -was allotted to the 
defendant who, inasmuch as he was entitled 
to only one-half of that property, undertook 
to pay one-half of that sum to the plaintiff. 
This fact is duly set forth in the deed of 
partition which is signed by both parties, 
andis to be found recorded on page 58 of 


the afore-mentioned paper-book. In the- 
same document also there is a reference to. 


the promissory note as follows :— 

An entry with regard to thesaid sum has 
this day been secured from Ganga Ram. 
The said amount shall be paid by him to- 
gother with interest at the rate of Re. 0-12-0 
per cent, permensem within 14 years. 

This was the original contract reduced 
to writing between the parties and it is 

, admitted by the defendant, The promissory 
note written in the bahi was not the original 
contract and was a mere collateral security 
or instrument, by which payment of the 
original debt might be facilitated. In other 
words, the cause of action was complete 
before the promissery note was given and 
there is an independent admission of the 
loan quite apart from the promissory note. 
For these reasons we hold that even though 
the plaintiff is debarred from supporting 
his claim by the production of the promis- 
sory note, he is competent to maintain his 
suit upon the original contract. 

We accordingly accept the appeal and 
remand the case under O. XLI, r. 23, C, P. 
GC., for decision whether the suit on the 
original contract is within time, and if so, 
whether there has been payment of the 
debt as contended by the respondent-de- 
fendant. Court-fee on this appeal shall be 
refunded and costs up to date shall be costs 
in the case, 


A.K. -Casé remanded, 


RANMAN AHMAD V. KOKILA. 
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PATNA HIGH COURT. 
Civit ArrEaLs Nos. 192 AND 301 To 328 
or 1925. 

April 8, 1926. 
Present :—Mr. Justice Das and 
7 Mr. Justice Ross, 
Malik FAZLUR RAHMAN AHMAD anp 
OTHERS—APPELLANTS 
versus 

Musammat KOKILA AND aNoTHER— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 0. XXI, r. 16 
—Holder of decree against decree-holder, if transferee. 
of decree. . 

The holder of a decree against another holder of a 
decree with regard to the same property is not a 
transferee of the latter decree by operation of law 
within the meaning of O. XXI, r. 16, C. P. O. : 

Appeals from an order of the District 
Judge, Gaya, dated the 19th May, 1925. 

Mr. S. Dayal for Mr. Kailashpati, Messrs, 
Janak Kishore and Sarju Prasad, for the 
Appellants. 

Messrs. Hasan Jan and Sultanuddin 
Hussain, for the Respondents. 

JUDGMENT.—The question involved 
in these analogous appeals turns on the 
construction of O. XXI, r. 16 of the O. P. 
C. The facts are these. One Fazlur 
Rahman instituted certain proceedings 
under the provisions of's. 69 of the Bengal 
Tenancy Act and obtained decrees as against 
the tenants. It appears that the land in 
respect.of which these decrees had been 
obtained passed into the possession of Mu- 
sammat Kokila, who appears to have gota 
decree against Fazlur Rahman in the Civil 
Court. Musammat Kokila now claims to 
execute the decrees obtained by Fazlur 
Rahman and she contends: that her. right 
to execute the decrees is conceded to her 
by O. XXI, r.16 of the Code which runs 
as follows: 


“Where a decree or, if a decree has been 
passed jointly in favour of two or more 
persons, the interest of any decree-holder 
in the decree is transferred by assignment 
in writing or by operation of law, the trans- | 
feree may apply for execution of the decree 
to the Court which passed it; and the decree 
may beexecuted in the same manner and 
subject to the same conditions as if the 
application were made by such: decree- 
holder : 

Provided that, where the decree, or such 
interest as aforesaid, has been transferred 
by assignment, notice of such. application 
shall be given to the transferor and the 
judgment-debtor, and the decree shall not 
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be executed until the Court has heard their 

objections (if any} to its execution: 
Provided also that, where a decree for the 

payment of, money against two or more 


` persons has been transferred to one of them, 


itshall not be executed against the others.” 


There is a proviso which it is unnecessarya, Judge, Fourth Class, Lahor 


for me to consider. — 
The learned Advocate appearing on be- 


- half of the respondents concedes that there 


is no transfer or assignment in writing in 
this case; but he contends that there is a 
transfer by operation of law. I am wholly 
unable to accept this contention. Musam- 
mat Kokila is in no sense the representative- 
in-interest of Fazlur Rahman. She claimed 


“as against Fazlur Rahman and obtained 


a decree as against: Fazlur Rahman, It 
is difficult to understand how it can be said 
that because she has obtained a decree in 
respect of the ‘disputed land against 
Fazlur Rahman, therefore, it must be held 
that there is a trausfer by operation of law 
of the decrees under s, 69 which had been 
obtained by Fazlur Rahman as against the 
tenants, , 

The decision of the lower Appellate Court 
is, in my opinion, erroneous. I would 
allow these appeals, set aside the orders 
passed by the Courts below and dismiss 
the application of Musammat Kokila. The 


’ respondents must pay the costs of these 


a 


proceedings in all the Courts. There will 
be a consolidated hearing-fee of six gold 
mohurs, 


A/S, D. Appeals allowed. 


LAHORE HIGH COURT. . 
. Szconp Orvit APPEAT No. 2145 oF 1925. 
January 27, 1926. 
Present:—Mr. Justice LeRossignol 
and Mr, Justice Martineau. 
ABDUL WAHAB—P uaintirr— APPELLANT 
versus 
SECRETARY or STATE—Deranpant— 
RESPONDENT. . : 
Limitation Act (IX of 1908), s. 28, Sch. I, Arts. 144, 


. 19—Suit for declaration that plaintiff has become 


owner of property belonging to Government—Prescrip- 
tive title—Period of possession necessary. s 

A suit fora declaration thatthe plaintif by pre- 
scription has become the owner of certain property 
which belonged to Government, must fail unless the 


-plaintiff is able to show that he has been in adverse 


possession. of the property for more than 60 years, 
inasmuch as Art. 149 of Sch. I to the Limitation Act 
permits the Government’ to sue for recovery of the 
property at any time within 60 years'of the date when 


ABDUL WAHAB Y, SEORRTARY OF SN 
















the right to sue% 
elapsed the Govd 
not lost as provide 
Act. 

Second appeal 
District Judge, Lahor 
1925, affirming that of 


October, 1924. 

Sheikh Niaz Muhammad, for tù 
lant. 

Mr. D. R. Sawhny, Publie Prosecut 
the Respondent. | 

JUDGMENT.—This second appea 
arises out of an action brought by the 
plaintiff against the Secretary of State for 
India for a declaration that he was the owner 
of certain property. The defendant retort- 
ed that the property in dispute belonged 
to Government and that the plaintiff had 
no right to the declaration he craved unless 
he established that he had been in adverse 
possession for over 60 years. with reference 
to Art. 149 ofthe Limitation Act. It was 
admitted in the first Oourt that title lay 
with the Government and the plaintiff 
attempted to prove that he had been in 
adverse possession for over 60 years. On 
that point he has failed in both Courts 
below, and in second appeal the contention 
raised on his behalfisthat Art. 149 refers 
to a suit brought by the Secretary of State 
and cannot be invokéd as a bar to the 
plaintiff's suit. It is contended that the 
Article governing the present suit is Art, 
144. 

Now, Art. 144 does not apply to the pre- 
sent suit. Article 144 governs a suit for 
possession of immoveable property and 
provides that such suit shall be brought 
within 12 years from the date when the 
defendant's possession becomes adverse, 
The present suit is not a suit for possession; 
itis a suit for a declaration that the plaint- 
iff by prescription has become the owner of 
the property in litigation; and the suit must 
fail unless the plaintiff is able to show that 
he has been in adverse possession for more 
than 60 years for the simple reason that 
Art. 149 permits the Government to sue for 
recovery of property at any time within 60 
years of the date when the right to sue 
accrues. Until that period has elapsed the 
Government's right in the property is not 
lost as provided by s. 28 ofthe Limitation 
Act. Consequently the plaintiff is not 
entitled to the declaration he prays for, and 
we dismiss the appeal with costs. 

Z. K, ' Appeal dismissed, 
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1265 oF 1923. 

926. 
son Miller; Kt., 
Mr. Justice Foster. ` 
AN PRASAD—DEFENDANT 
— APPELLANT 

versus 
BIR MAHTON AND aNoTHER— 
NTIFFS AND Musammat SAKLI 
ER anp-ANOTHER—DEFENDANTS— 
RESPONDENTS. 

Hindu Law—Joint family---Partition—Specifica- 
tion of shares of partners, whether amounts to parti- 
tion. 
‘Tho mere fact that the shares, which co-parceners 
would be entitled to in the event- of partition, have 
been ascertained does not necessarily amount to a 
partition of the property, nor does it necessarily 
amount to any intention to separate. [p. 449, col. 1.] 

“In, order: to effect a partition, although itis not 
necessary that the property should actually be divided 
by metes and bounds, yet itis necessary that there 
should be a clear and unequivocal expression of in- 
tention on the part of one or more of the co-parceners 
“to separate from the rest of the joint family and to 
hold his or their share or shares separately. [zbid.] 


Appeal from a decision of the Addi- 
‘tional District Judge, Patna, dated the 
(93rd July, 1923, confirming that of the 
‘Munsif, First Court, Patna, dated the lith 
“August, 1921. 

Messrs. K.P. Jayaswal and B. C. Sinha, 
for the Appellant. | 

Messrs. S. Sultan Ahmad and: Hasan Jan, 
for the Respondents, 


- . JUDGMENT. 


-Miller,-C. J.—This is an appeal on be- 
half of Raghunandan Prasad, the defend- 
ant No.2 in the suit, from a decision -of 
the Additional District Judge of “Patna 
‘affirming a decree of the Munsif. > 
`” Tho suit was instituted in May, 1920, by 
-Mahabir Mahton and his son to set aside 
a deed of sale executed by his deceased 
-brother's widow, Sakli Kuer, in favour ofthe 
appellant Raghunandan. The property 
which was transferred by the widow to 
‘Raghunandan consisted of about 17 bighas 
cof land which she claimed to have inherited 
from her husband Bishun Mahton the bro- 
ther of the plaintiff. The plaintiff, on the 
other hand, contends that he and his bro- 
ther-Bishun were joint in estate and remain- 
ed-joint up to the time of the latter's death 
in the year 1918. 

' Both the trial Court and the lower 
Appellate Court: have found that the two 
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“brothers were joint and that the' widow of 

Bishun had no interest in the property 
-which she could: transfer to the appellant 
Raghunandan. 

From that decision the appellant has 
“preferred a second appeal to this Court. 
The only question for determination in this 
appeal is whether the two brothers were 
-or were not joint in estate at the date of 
‘Bishun’s death in 1918. The question is 
essentially one of fact. Both the Courts 
below ‘have considered the evidence in the 
case and have drawn inferences from that 
evidence and both have arrived at the con- 
clusion that the brothers were joint and, 
in my opinion, they have not committed 
any error of law in arriving at that conclu- 
sion and their findings are binding upon 
this Court in second -appeal. 

The appellant, however, has laid great 
stress upon the fact that-in para. 4 of the 
plaint there is an allegation which he con- 
tends amounts to'an admission of a separa- 
tion of the two brothers. It appears that 
in the year 1911 a Record of Rights was 
finally published in which the property 
owned by the two brothers was entered 
in the Survey Khatian showing about 22 
bighas held by Bishun Mahton and about 10 
or 11 bighas held by thé plaintiff Mahabir. 
In 1914 some question arose as to the cor- 
rectness of the entry in the Record of Rights, 
Apparently one if not both of the brothers 
were contending that the entry did not 
show that the property was held by them 
separately in the proportions which would 
appear from the Record of Rights, It is not 
very clear whether at that time the de- 
ceased brother Bishun acquiesced in the posi- 
tion taken up by the plaintiff, but however 
that’ may be, the matter was referred to a 
panchayat and the result of their decision is - 
stated in para. 4 of the plaint in these 
terms: 

_ “Thereafter, owing tothe bad temper of 
defendant No. 1, a dispute arose between 
plaintiff No. 1 and the said Bishun Chand 
Mahto. deceased and the entire kasht land 
was divided by the panchayat between 
plaintiff No. l and the said Bishun Chand 
Mahton under. an ekrarnama dated the 17th. 
Pus 1321. But the said deed never came 
into force. Although the above measures 
were adopted, yet only defendant No. 1 
(that is the wife of Bishun Chand Mahton) 
“continued to have a separate mess of her 
own, whereas plaintiffs and Bishun Chand 
Mahton, plaintiff No. T's full brother con- 
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tinued to live jointly and on friendly terms 
all along.” 


-It is contended that the allegations there » 


made are an admission by the plaintiffs 
of a separation, that the matter wasreferred 
to the panchayat and the panchayat gava a 
‘decision on the question and that the parè 
ties having expressed an intention to havé 
the’ property divided, that intention was 


finally carried out by the decision of the. 


panchayat, A great deal of evidence 
was given at the trial and it appears 
from the decisionof the learned Munsif 
that it was ‘the plaintiffs’ case that what 
the Panches really settled was that the 
entry in the Survey Khatian was wrong 
and that it would not affect the right of 
either brother in the joint family property 
and that they merely declared .that the 
shares of each brother had been ascertained, 
each being entitled, if he should wish to 
separate, to a moiety. It can hardly be 
contended that the mere fact that the 
shares which co-parceners would be entitled 
to in the event of partition had been as- 
| certained necessarily amounts’ to a parti- 
tion of the property. It does not neces- 
sarily amount to any intention to separate. 
In order to effect a partition, although it 
is not necessary that the property should 
actually be divided by metes and bounds, 
still’ it is necessary- that there should be 
a clear and unequivocal expression of 
intention on the part ofone or more of 


the co-parceners to separate from the rest” 


of the joint family and to hold his or 
their share or: sharés separately. Even 
the fact that asuit has been brought for 
a partition, if the suit is subsequently 
withdrawn is not in- itself conclusive evi- 
dence that there ever was an effective parti- 
‘tion by the party who instituted the suit. 
This would appear from the decision of 


‘their Lordships of the Judicial Committee- 


in the case of Palani Ammal v, Muthu- 
venkatachala Moniagar (1) affirming the 
decision cf the Madras High Court. It 
seems tome that in each of these cases 
the question is purely one of fact and of 
the proper inferences to be drawn from the 
facts proved in the case, and although para. 
4 of the plaint is worded in such a way 


49; 48 M. L-J. 8 
N. 330; 3 Pat. LR. 126: 27 Bom. L. R. 735; 29 
N. 846; 23 A. L. J. 746; L. R. 6 A, (P. C) 143; 
A: 88 (P.O). i ; 
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.dence. 
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that it migh 
to indicate a 


with was the question wneit 
of Rights rightly recorded the 
the two brothers with regard to 
perty which belonged to them. The 
merely decided, if thə evidence o 
plaintiffs is accepted and it was acce 
by both the trial Court and the lowa 
Appsllate Court, that thera never really 
was any express intention to partition: the 
property between them but merely that 
the brothers really were joint and being 
only two of them they were each entitled 
on partition, if that event should in 
the future take place, to a moiety of the 
property. It seems to me that the lower 
Courts ware perfectly entitled to take into 
consideration not merely the statement 
in the plaint, which might be of ambiguous 
import, but also the evidence given by the 
parties in the cass, and the lower Appel- 
late Court was the ultimate tribunal for 
deciding the facts. In these circumstances 
it seems to me that this appealon that part 
of the case must fail. 

-The only other question which was raised 
was that certain evidence was improperly 
shut out by tha trial Court, and we are 
asked on that account, to remand the case 
in order that the evidence shutoutshould -~ 
be taken and the whole of the questions > . 
considered again in the light of that evi- & 
dence. What happened was that the de- 
fendants obtained a certified copy of an 
entry in the Chaukidari Register of the 
village in which this property is situated. 
That was filed on the 13th July, 1921, 
This document, however, the Court was 
apparently never asked to admit in evi- 

On the 3rd August, 1921, the day 
before the case had been fixed for final 
hearing, the defendants applied to the 
Court to call for the original Chaukidart 
Register containing the entry, a copy of 
which had already been ‘filed. They ap- 
parently asked that a messenger should 
be sent to the Collector to ask him to 
produce the book or send it to Court for 
the purpose of having it placed on the 
record. The Munsif said that it was too 
late to make an application of that sort 
then, and that he wasnot going to adjourn 















1 should 


"was not produced in 
urse, it could:not be put 
the Court, however, refused 
ion andit is contended that 


e Court ought to have admitted. 
fk that there is some force in this 
ention as to the duty of the Court to 
ave granted the application. By O. XVI, 
r.l of the ©. P. ©. it is provided that 
“At any time after the suit is instituted, 
the parties may obtain, on application to 
the Court orto such officer as it appoints 
in this behalf, summonses to persons whose 
attendanceis required either to give evi- 
dence or to produce documents.” It is 
true that the Court was notasked for a 
summons upon any person to produce a 
document in Court but the Court was asked 
to do something very like it, that is, send 
a Oourt peon with an order to the Collector 
either to send his servant with the book, 
or to deliver it over to the Court peon, 
and I see no reason why even at a late 
stage the application should not have been 
complied with. But even assuming that 
we should be of opinion that the trial 
Court failed in its duty in granting the 
application, still it seems to me that that 
is no reason in the present case why we 
should remand the case for a further hear- 
ing. We have seen the copy which was 
filed with the record in this caseand all 
that appears from that copy is that at 
one time shortly before Bishun Mahton’s 
death in 19ix, both parties, that is to say, 
Bishun Mahton and the plaintiffs, were en- 
tered in the Chaukidart Register in respect 
to aseparate Chaukidari Tax, one of them 
in respect of one portion of the property 
and the other, in respect of the other. But 
the later Chaukidart receipts which have 
been put in evidence on behalf of the 
plaintiffs, show that after Bishun’s death the 
whole of the Chaukidari Tax was paid by 
the plaintiffs and not by the widow who 
claims to have succeeded to Bishun's por- 
tion of the property after his death. There 
was a great deal of evidence, documentary 
and otherwise, produced on behalf of the 
plaintiffs to show that these two brothers 
‘were joint right up to the date of Bishun's 
death and that the plaintiffs dealt with 
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aluable evidence was shut out. 
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the property afterwards, that is to say, they 
paid taxes and carried out the duties that 
one would expect an owner todo. In these 
circumstances, therefore, it seems to me 
that it’ is a case clearly falling-within the 
provisions ofg. 167 of the Indian Evidence 
Act which provides that “The improper 
admission or rejection of evidence shall not 
be ground of itself for a new trial or revers- 
al of any decision in any case, if it shall 
appear to the Court before which such 
objection is raised that, independently of 
the evidence objected to and admitted, 
there was sufficient evidence to justify 
the decision, or that, if the rejected evidence 
had been received, it ought not to have 
varied the decision.” Having regard to 
the mass of evidence there was on the side 
of the plaintiffs, I cannot find that the ad- 
mission of this Chaukidari Register, assum- 
ing it to show what appears in the copy, 
would have made the slightest difference 
to the decision either of the trial Court or 
of the District Judge on appeal. 
For these reasonsI think that this appeal 
must be dismissed with costs, 
Foster, J.—I agree. 


A./8. D. Appeal dismissed, 


LABRORE HIGH COURT. 
Srconp Orvis APPsaL No. 11 oF 1926, 
April 26, 1926. 
Present:—Mr. Justice Jai Lal. 
BHAG—P uaintire--APPELLANT 


versus 
UJAGAR SINGH AND OTARRS—DEFENDANTS 
— RESPONDENTS. : 


Declaratory suit instituted during pendency of pre- 
emption sutt--Declaratory suit decreed after pre-emp- . 
tion decree is passed and perfected—Subsequent suit 
—Lis pendens. 

Where during the pendency of a pre-emption suit, 
the vendor's son, who was not a party to the pre-emp- 
tion suit, institutes a declaratory suit without implead- 
ing the pre-emptors as parties and the decree for 
pre-emption is passed and perfected beforo the pass- 
ing of the declaratory decree, a subsequent suit by 
the vendor's son, on the death of his father, for ob- 
taining possession of the property. from the pre-emp- 
tors, is barred by the rule of lis pendens. |p. 451, col, 
2: p. 452, col. 1.) 5 

Second appeal from a decree of the 
District Judge, Jullundur, dated the 30th 


October, 1925, reversing that of the Sub- 
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ordinate Judge, 4th Clase, 

dated the 3lst August, 1925. 

Mr. Jagan Nath Aggarwal, for the Ap- 
pellant. 

Pandit Devi Chand, R. B. for the Respond- 
ents. 

JUDGMENT.—This second appål 
raises a dificult but an interesting point 
of law, 

The suit is for possession of land filed 
, under thefollowing circumstances, The land 
-in suit was sold by Harnam, father of the 
plaintiff, in 1905 to two men named Sohna 
and Jowahar. A suit for pre-emption was 
instituted by the predecessor-in-title of de- 
fendants Nos; land 6. It was decreed on 
the 28th of July, 1904. The successful 
pre emptors paid the money in Court on 
the 26th of August, 1904. On the 23rd of 
May, 1904, when the pre-emption suit was 
peading the present plaintiff instituted 
a suit for the usual declaration that 
the sale would not affect his reversionary 
rigùts. This suit was decreed on 30th of 
November, 1904. It appears that after the 
pre-emption suit had been decreed, the de- 
fendants in the declaratory suit ceased to 
take much interestin defending it. The 
plaintiffs in the pre-emption suit were not 
made parties to the declaratory suit, nor 
was the present plaintiff a party to the pre- 
emption suit. Arbitrators were appointed 
in the declaratory suit who failed to. give 
an award and reported on the llth of 
November, 1904, that they were unable to 
determine the points referred to them as 
neither party was prepared to give them 
any assistance, The declaratory suit was 
decreed ex parte. Harnam having died in 

1924, the plaintiff Bhag instituted this suit 
for possession. 

Two important pleas were raised by the 
defendants :— 

(1) that the suit is barred by limitation; 
. and 

(2) that the pre-emption suit having been 
decreed and the declaratory suit having 
been filed during the pendency of the pre- 
emption suit, the doctrine of lis pendens 
applies to the declaratory decree obtained 
by the plaintiff. 

The trial Court decreed the suit, but the 
District Judge on appeal has aismigsed it, 
upholding both the pleas of the defend- 
ants. 

I hive given my careful consideration to 
the arguments of the learned Counsel on 
both sides and am of opinion that the eon- 
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clusions of 
substantially cù 
point of limitat 
mination of the qué 
laratory decree obtainé 
binding on the present 
cessful pre-emptors. Ifit ist 

point for limitation would D 
Harnam. On the other hand, i 
is not binding on the defend 
the suit would be barred by lino 
The question, therefore, really is wh 
the omission of Bhag- to implead the p 
emptors in his suit makes his decree 
inoperative against them and attracta 
the operation of the principle of lis 
pendeng against him, it being admitted 
that his suit was instituted after the 
pre-emption suit and that his decree was ob- 
tained after the pre-emptors had made per- 
fect their title to the land in suit by pay- 
ing the money in Court in pursuance of 
the pre-emption decree. The point, as I have 
stated above, is a difficult one. it can be 
argued with considerable plausibility that 
the sale having been set aside by being 
declared invalid as against the reversionary 
interest of the plaintiff, he was entitled 
to assume that the vendors were entitled 
to remain in possession only during the life- 
time of Harnam and were liable to eject- 
ment immediately on his death and that, 
therefore, the cause of action for possession 
arose only on the death of Harnam and 
further that the vendor and the vendees 
were the only necessary parties to the 
declaratory suit—-a prospective pre-emptor 
has no locus standi to claim to be impleaded, 
On the other hand, s. 52 of the Transfer 
of Property Act, the principles of which 
apply to this Province, lays it down that no 
party to a suit or proceeding is entitled to 
deal with any immoveable properly which 
is the subject of a suit during the pendency 
of the suit so as to affect the right of any 
other party hereto. Bhag was not a party 
to the pre-emption suit and as a reversioner 
he does not derive his title from Harinam, 
Therefore, it may well he argued thats, 52 
of the Transfer of Property Act has no 
application to the present case. It is also 
a question whether s. 52 governs the case of 
title declared by a decree when such title 
is based on status and is not derived from 
any of the parties to a suit. But in Hazara 
Singh v. Bube Khan (1) Scott-Smith, J., ap- 
(1) 69 Ind, Oas, 898; 3 L. 264; A, LR 1922 Lah, 
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that the plaintiffs suit 
e by virtue of the doctrine 
Consequently I dismiss this 
Costs. 


. Appeal dismissed. 
FR. 1906; 56 P. L. R. 1906; 20 P. W. R. 1906. 





-PATNA HIGH COURT. 
APPEAL EROM APPELLATE DEOREE No. 584 
oF. 1923. 

; May 18, 1926. ; 
Present:—Justice Sir John Buckaill, Kr., 
and Mr.-Juatice Ross. 

HEMAT RAM. anp OTHERS—APPELLANTS 
versus 
a FARU SAHU—RESPONDENT. 
‘ oa Nagpur tenancy’ Act 
139A—Suit for declaration of Chile Yi pr nia 


Jurisdiction of Civil Courts—Adverse possession, what 
constitutes. 


Section 139 of the Chota Nagpur Tenancy Act does 
not’ contemplate a case where there is a dispute 
with regard to title. Where a question of title has 
to be decided by a Civil Court it would be possible 
for the Civil Court to give all and every relief. There- 
fore, a suit for declaration of title and recovery of 
possession of land by one who claims to be a tenant 
hae i A rei ee Breton’ ejected, is cognizable by 
a Qivil Court where the real question in di i 
df'title. [p. 453, col. 2.j a SOW 


Gobinda Bauri v. Kristo Sardar, 9 “ Cas. ; 
A. L. R. 1926 Pat. 64, followed, TEDE 

The mere throwing of rubbish and house-sweepings 
on the adjoining land of another does not constitute 
adverse possession of such land. [p. 453, col. 1] 


Framji Cursetji v, Goculdas Madhowji, 16 B. 338: 
Ind. Dee. (N. s.) 703, relied on. Ba 1? 


Appeal from a decision of the Subordinate 
Judge, Ranchi, dated the 13th. of March, 
1923, confirming that of the Munsif, Giridih, 
dated the 29th of November, 1921. 

Messrs. Atul Krishna: Roy and Purnendu 
Kumar Mukharji, for the Appellants. 

_ Mr. Netat. Chandra Ghosh, for the Re- 
spondent. _ 
_ SUBGMENT. 
. Bucknill, .J.—This-was asecond ap- 
peal from a decision of the Subordinate 
Judge of Ranchi, dated.the 13th of March, 
1923, by which he affirmed.a judgment of 
the Munsif of Giridih, dated the 29th of 
November, 1921, ; 
2 The matter isa very trifling one; and 
“‘$here are only two points of any substance 
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-one Ramlal. 


.the plaintiffs property.. 
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which have been raised in'the argument 
before us. The dispute relates to a small 
piece ofland which is adjacent to a house 
in which the plaintiff lives. It would seem 
that many years ago the third defendant, 
a Coal Company, (or its predecessor-in- 
title) got a permanent mukarrari lease of 
(at least) 4 kathas of land situated in what 
is now known as the Municipality of 
Giridih; the land is apparently in the 
town and there are houses all about it. | 
For all purposes material here the history 

of this matter commences in 1914. On that - 
date a house existed on these 4 kathas of 
land or a major portion.thereof and a 
lady, Musammat Radhia, was then the 
dar-mukarraridar ; in that year she sold 
half the interest in her tenure to one 
Nazir Ali and the remaining moiety to 
In 1915 Ramlal sold what 
he had bought to Nazir Ali; andin 1916 
Nazir Ali sold the entire tenure to the 
plaintiff. The plaintiff says that he ob- 
tained possession of all: the property which, 
he alleged, included the patch of ground in 
dispute which lies to the westward of his 
house. : On the 25th of January, 1921, how-., 
ever, the third defendant, who is the 
mukarraridar. of all this property, pur- 
ported to settle the land in dispute with 
the first and second defendants who have 
a house very close to the plaintiff's house. 
The plaintiff alleges that in consequence 
of this settlement he was dispossessed, 


‘He, therefore, brought a suit claiming, (a) 
‘an adjudication of title that it- might - be 


held that the defendants had no right: 
whatever to the disputed land and that it 


. had been purchased by him (the plaintiff), 


and, (b), that a decree might be given 
awarding him khas possession over the- 
disputed land. Now the next step which 
seems to have been taken was that a Com- 
missioner was appointed to ascertain what 
were the boundaries of the property which 
had been purchased by the plaintiff. He 


‘returned his report to the effect that of 


this land in dispute, the major portion, 
some 10 chataks. odd, was included within 
the boundaries and the area of the property 
which had been purchased by the plaintiff; 
but that the remainder, namely, some 
5 chataks-odd, was outside the confines of 

The matter went before the Munsif who, 
apparently, sympathising with the plaintiff, 
thought that he- (the plaintiff) should re- 
cover possession of the whole land in dis~- 
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pute. In his view, (although the Commis- 
sioner had found that some of the land in 
dispute was outside the property which 
the plaintiff had actually purchased), the 
excess in some way appertained to the 
plaintiff's property; and he thought that, 
although the third defendant might be en- 
titled to claim some extra rent, still the 
plaintiff was entitled to recover possession 
of this extra piece of land. He, there- 
fore, decreed the suit in favour of the 
plaintiff. 

When the matter came up on appeal 
before the Subordinate Judge, the Sub- 
ordinate Judge appears to have affirmed the 
Munsif’s judgment on two grounds. He 
observes that “the boundaries as given 
attract the excess.” I do not quite under- 
stand what the learned Subordinate Judge 
means by this phrase; unless he implies 
that, although the Commissioner found that 
some of the disputed land was not within 
the confines and area of the property which 
` the plaintiff had bought, yet, equitably, it 
should be attached to the plaintiff's pro- 
perty. This does not seem tome to be 
very cogent reasoning. The Subordinate 
Judge, however, also finds that for many 
_ years the plaintiff and his predecessors 
had in fact been throwing rubbish and 
house-sweepings on to the land in dispute 
and he, therefore, thinks that the plaintiff 


and his predecessors-in-title had in this’ 


way obtained some form of title to the 
land by adverse possession. I do not 
think, however, that this a proposition 
which can well be supported. In the case 
of Framji Cursetji v. Goculdas Madhow]i 
(1) it was held in the Bombay High Court 
by Sargent, ©. J., and Bayley, J., that much 
more substantial user than the mere throw- 
ing ofrubbish on toa piece of land must 
be proved in order to establish any sort 
of title by adverse possession. Their Lord- 
ships even went so far asto indicate that 
“where a privy and sheds for cows, goats 
and fowls and a coachman’s hut (all, how- 
ever, of a flimsy and non-permanent nature) 
had been constructed on the land in dis- 
pute, even such user did not lay a founda- 
tion for a claim of title by adverse posses- 
sion. The Subordinate Judge, .therefere, 
upheld the Munsif’s decision. 


The matter has-new come before us; and 
the learned Advocate,. who has appeared 
on behalf of the appellants, has raised, as 


(1) 16 B. 338; 8 Ind, Dee, (x. s.) 703. 
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ejected by the landlord 69 ae 
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missioner and by no othe, s 
should, however, point out th Ld 


“ suits" in this seetion was no, ced 
into this section until 1924. Ss 189A, 
however, which was in exist » prior 
to the date of the institution a whe suit, 


“ Subject to the provisions of Chapter 
XII no. Court sball entertain any suit 
concerning any matter in respect of which 


.an application is cognizable by the Deputy 
‘Commissioner under s. 139.” 


Although 4t might be said that the second 
relief here claimed, (that is to say, recovery 
of possession of the land in dispute by 
one who claimed to be a tenant and wrongly 
to have been ejected therefrom) might con- 
ceivably fall within the above quoted pro- 
visions ofthe Act, yet as has been pointed 
out by the learned Advocate who has ap- 
peared for the respondent, the real ques- 
tion in this.case was a question of title; 
and it is common ground that the question 
of title could not have been entertained 
as capable of being heard hefore the Deputy 
Commissioner. Although it is suggested 
that the question of title having been de- 
cided by the Civil Court, it might then be 
incumbent upon the plaintiff to proceed to 
obtain recovery of possession through the 
medium of the Deputy Commissioner, T 
cannot think that if'the title suit had to 
be decided by the Civil Court, it would not 
be possible for the Civil Oourt to give all 
and every relief. The matter has, how- 
ever, been dealt within the case of Gobinda 
Bauri v. Kristo Sardar (2). In that case 
Kulwant Sahay, J., held that s. 139 of the 
Chota Nagpur Tenancy Act would not con- 
template a case where there was a dispute 
with regard to title; and that, where the rela- 
tionship of landlord and tenant was not 


(2) 90 Ind. Cas. 489; A, I. R, 1926 Pat, 64. 
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Ast ii regard to the second point, I must 
A aii that I have felt very great difficulty 
in understanding how the piece of land, 
which was found by the Deputy Commis- 
sioner not to belong to the property which 
the plaintiff had purchased, could be allot- 
ted tohim. - Whilst Iam satisfied that the 
Munsif and the Subordinate.Judge were 
right in allotting to the plaintiff and giving 
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him relief in respect of such land as was- 
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490 pvb pere was found a surplus. 
a ge? ee as ition of what the Commis- 
so ove ot shows that this was not 


Ayer” «that neither the boundaries 
Pe included the portion which 


. this second appealare few and simple. 


er sioner found to be outside the 


Se property. 

“these circumstances I think that 

eal must be allowed so far as that 
i of the land in dispute is concerned 
/ lies outside the boundaries of the 
atif's property as determined by the 
The amount which the 


pl 
Coiamissioner. 


plaintiff will not be entitled to recover is, I. 


understand, 5 chataks 193 sq feet. The 
ppeal will, therefore, be thus alowed" in 
kit with half costs. 
Ross, J.—I agree. 
Afe. D Appeal partly allowed. 


< 
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LAHORE HIGH COURT. 
Seconp Civin Appgau No, 3026 or 1925, 
h March 23, 1926. 
_ Present:—Mr, J ustice LeRossignol and 
Mr. Justice Zafar Ali, 
Tun EAST INDIAN RAILWAY 
COMPANY, CALCUTTA—Dsrsnpant— - 
AN 


MESSRS. BEHARI TAL- BULAQI RAM 

~- PLAINTIFFS —RESPONDENTS, 

Railways Act (IX of 1890), ss. 56, 72—Late arrival 
of or damage to goods—Consignee's right to refuse to 
take delivery—Remedy. 

Where the property in goods sent by rail vests in 
the consignee, he is not entitled to refuse to take 
delivery of goods on the ground of their late arrival 
or being damaged. His proper remedy is to claim 
compensation. [p. 455, col. 1.] 

Secretary of State for India v. Firm Harkishen 
Dass-Kure Mal, 96 Ind, Cas. 323, relied on. 

A 


Second appeal from a decree of the 
District Judge, Delhi, dated the 27th August, 
1925, modifying that of the Subordinate . 
Judge, Second Class, Delhi, dated the 23rd 
December, 1924. 

Mr. C. H: Cardan Noad, Government 
Advocate, for the Appellant. 

Mr. Jagan Nath Aggarwal, for the Re- 
spondents. . 


_JUDGMENT.—The facts that need be 
stated to decide the questions involved in 
A 
consignment of 200 bags of atta déspatched 
by rail from Delhi on the 29th September, 
1920, reached its destination (Dhanbad) in 
February, 1921, i. e., after about 44 months. 
The usual period of transit for goods be- 
tween the two places is about 15 days. The 
consignees who were the consignors them- 
selves refused to take delivery, and the 
Railway Authorities after some correspond- 
ence with them sold the atta by auction at 
Howrah. The consignees sued for damages 
for non-delivery. The trial Court held, inter 
alia, that the consignees were not entitled to 
refuse delivery, and that they having done 
so,, “the Railway Company was perfectly 
within its rights to sell the goods: under 
s. 56 of the Railways Act.” It, therefore; 
granted the plaintiffs a decree for the 
price which the goods fetched at auction 
less auctioneer’s commission and certain 
freight charges, i.e, for Rs, 1,120 4. On 
appeal hy the plaintiffs the learned Dis-: 
trict Judge held that they were not bound 
to take delivery, and that the measure of 
damages was the value of the goodsat the 
place and time at which they ought to have 


4 
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been delivered. He, therefore, decreed the 
plaintiffs’ claim in full less Rs. 217-12 due 
to the’ Railway Company on account of 
freight, i 

It was held by a Division Bench of this 
Court in Secretary of State for India v. 
Firm Harkishen-Dass Kure Mal (1), and the 
learned Counsel for the plaintiffs-respond- 
ents concedes before us, that the consignee 
of goods sent by railis not entitled to refuse 
delivery on the ground of late arrival or 
damage to the goods; and this is obvious 
because property in the goods entrusted toa 
carrier remains with the owner, and he is 
bound to take delivery thereof even if they 
are damaged, his remedy in that case being 
.to claim compensation, This being so, 
the suit was not maintainable on the ground 
ofnon-delivery or late delivery. But on 
behalf of the plaintiffs-respondents it is 
contended that the Railway Company 
should have sold the atta soon after the 


plaintiffs’ refusal to take delivery, and that. 


as itneglected to doso till the month of 
July next, the atta must have so much 
deteriorated by that time as to fetch a price 
much less than that for which it might 
have been sold shortly after its arrival 
at its destination. The contention has no 
force and was never raised in the Courts 
below. The correspondence between the 
Company and the plaintifis took some 
time, and the Company could not proceed 
to sell the goods without notice to the 
owners as provided bys. 56 of the Rail- 
ways Act, and was entitled tosell them 
within a reasonable time after that. It 
is not shown that the time that interven- 
ed between the notice to the plaintiffs and 
sale was unreasonable. Assuming that 
the atta wasin good condition when des- 
patched, there is no evidence on the record 
with regard to its condition on arrival. 
Thusno damage was established. The plaint- 
iffs were, therefore, not entitled to recover 
anything more than what was decreed to 
them by the trial Court. 

We, therefore, accept the appeal and set- 
ting aside the decree of the lower Appel- 
‘late Court, we restore that of the trial 
Court. The plaintiffs shall pay defendants 
costs in this Court‘as well as in the lower 
Appellate Court. 

A./s. D. 


41) 96 Ind, Cas, 328, 


Appeal accepted, 
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KALI PARKASH anp ora&wortgrenpi8?_ to 
Nos. 5 To Teun eo ie 
Civil Procedure Code (Act V of 190. Depay n vt 
ing "of fact based on hearsay evidence -. TENDA Ya 
interference in—-Adverse possession —-Uo-} Te 
sion of—Repair by one of co-sharers--Ou o < 4, 


ownership in. , h 
A finding of fact based on hearsay evidence is not 


binding in second appeal. |p. 156, col. 2.} 

‘A person cannot acquire title to a tank merely on 
the ground that he or his ancestors dug it, if he or 
they were not the owners. [ibid.] 

An act of repairing a joint property by one of the 
co-sharers cannot be considered as tantamount to the 
ouster of other co-sharers or an indication of an in- 
tention on his part to set up an exclusive title to 
himself. [p. 457, col. 2.] f : 

Appeal from a decree ofthe Third Addi- 
tional District Judge, Lucknow at Hardoi, 
dated the 23rd October, 1924, reversing that 
of the Subordinate Judge, Hardoi, dated the 
14th September, 1923. P 

Mr. H. Husain, for Mr. Niamatullah, for 
the Appellants. 

Mr. B. N. Sirivasiavı, for the Respond- 


ents, 


JUDGMENT. 

Misra, J.— This second appeal arises 
out of a suit brought, in the Court of the 
Subordinate Judge, Hardoi, by the plaintiff- 
respondent against the defendants (Nos. 1 to 
4) appellants, and respondents (Nos. 2 to 6) 
for a declaration to the efiect that he isthe 
ownerof the property in suit. The property 
in suit is composed of a tank (No. 33 old) 
(38 new), measuring 3 bighas 19 biswas 2 
biswansis, a private temple and a small 
building consisting of one room near the 
said tank, situate in village Musepur, 
Pargana Mallawan, District Hardoi. The 
allegations on which the plaintiff came to 
Court were tothe effect that the entire village 
Musepur was at one time the property cf 
his grandfather, Ganga Prasad, who dug 
the tank in dispute, called Bhatain, as we Il 
as planted a grove near it, and crected 
the temple and the building, mentioned 
above, in the said village; that in the 
Summary Settlement in the year 1264)" 
corresponding to 1856 a. D., the said village 
was settled with the lambardars of a 
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the course of the 
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g, N. Le “i, Pitio him and other 
gpd ass P „aintiily, his share and that 
“ye t REE won Dat, being 2 biswas, that 
Bose, Oritts clientire village. The plaint- 
ye. O jue tank as well as the grove 
sider® together with the building 
Ta ;p ove remained continuously in 
e “possession cf himself and his 
tors. He alleged that on the lst of 
sil, 1873, he and “his cousin, Baram Dat, 
Sid their share of 2 biswas to one Jai 
Narain Bajpei, excluding the above-mention- 
fed tank and the properties appurtenant 
thereto, and that subsequently the said Jai 
Narain sold the aforesaid share to the fathers 
of defendants Nos. 1 to 4, he (the plaintiff), 
however, remaining in possession of the 
exempted property. The plaintiff also alleged 
that defendant No. 3 applied for partition of 
the above-mentioned village Musepur, in the 
Revenue Court and that he raised an objec- 
tion to the effect that the tank in dispute 
was his exclusive property and should, there- 
fore, be separately recorded in his name, 
but that Court by its order, dated the 10th 
March, 1922, directed him (plaintiff) to get 
his title to the aforesaid property adjudicat- 
ed upon in the Civil Court, and hence me 
present suit. 


The defendants Nos, 1 to4 denied the title 
of the plaintiff to the property in suit and his 
exclusive possession over the same. They 
contended that the tank was the property 
of all the proprietors of the village, and that 
since the sale of 1873 the plaintiff had 
never been in possession of the tank, the 
temple or the building, and that they had 
been in adverse possession of them. Other 
defendants admitted the plaintiff's title to 
the property in suit. 


The main points, therefore, for iial before 
the Subordinate Judge were the plaintiffs 
title to the property in dispute and his 
exclusive possession over them, The trial 
Court on both of these points decided 
against the plaintiff and dismissed his suit. 

On appeal, the learned Additional Dis- 


trict Judge disagreed with the findings of the, 


trial Court and held that the property in 
suit belonged tothe plaintiff and had always 
been in his possession. He, therefore, 
allowed the appeal and decreed the plaint- 
iff's suit in regard to the entire property 
claimed. He, however, did not decide the 
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guestion of adverse possession raised ói the 
plaintiff. 

On second appeal, it is, however, con- ` 
tended on behalf of the’ defendants-appel- 
lants that the finding of the learned Dis- 
trict Judge regarding the title of the 
plaintiff should not be accepted by this 
Court because it is vitiated by errors of law, 
misreading of the documentary evidence 
and having been based on inadmissible evi- 
dence. For instance, the learned Judge in 
his judgment states that the plaintiff's title 
to the tank, the temple and the building did 
not depend upon his being a co-sharer of the 
village, and that they would be the property 
of the person who built them even though 
he might not be the owner of any land in 
the village. After hearing the parties and 
examining the record, I am of opinion that 
this contention is correct. I do not consider 
that the proposition enunciated by the 
learned Judge is accurate. Whatever may 
be the position with regard tothe temple 
and the building, it is clear that the plaint- 
iff could not acquire title to the tank merely 
on the ground that he or his ancestors dug 
it, if he or they were not the owners of the 
village. I also find that in the old Settle- 
ment papers names of the plaintiff and other 
co-sharers, among whom were the defendants’ 
predecessors-i in-title, are entered as owning 
the land of the tank and this record has 
been maintained up-to-date. I have not 
been able to follow how the learned 
Judge on the basis of these entries came . 
to the conclusion that the plaintiff is the 
exclusive owner of the tank land. I also 
find from the Wajib-ul-arz of the village 
(Ex. 3) that the temple in dispute was built 
by Misra Baji Lal. The plaintiff in his 
statement as a witness in the case stated on 
oath that it had been built by his grand- 
father, Ganga Prasad, 125 years ago, but 
when asked to state the gource of his know- 
ledge he stated that he had heard of this 
fact from his cousin, Baram Dat and other ` 
people. This’ statement being purely hear- 
say cannot be regarded as evidence admis- 
sible in law to prove the plaintiff's exclusive 
title to the temple i in dispute. Iam, there- 
fore, of opinion that the finding of the 
lower Appellate Court should not be accept- 
ed asa finding of fact binding on thia 
Court in second appeal. There are only 
two courses open to us in appeal, either to 
remand the case fora fresh finding to the 
lower Appellate Court or to arrive at a find- 
ing ourselves, The whole evidence on the 
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record has been placed before us and itis 
quite sufficient to enable us to determine 
the points involved in the appeal. I, there- 
fore, proceed to determine the plaintiff's 
title in regard to the property in suit. ` 


There are three items of property regard- 
ing which the plaintiff seeks a declaration 
of his title; the first is the land of the tank, 
the second is the temple, and the third is 
the small building close to the temple. 


Regarding the tank land, itis clear from 
Ex. 6 which is the khasra of village Muse- 
pur, prepared at the old Settlement, a docu- 
ment filed by the plaintiff himself, that plot 
No, 33 described in it as Talab Bhatain is 
entered as the property of Rameshar Das, 
Raghunath Prasad and others in accord- 
ance with their shares recorded in the 
khewat, the name of the plaintiff ‘being 
entered as one of the co-sharers. Referring 
to Ex. 5, the khewat of the said village pre- 
pared at the old Settlement, a copy of which 
has been filed by the plaintiff himself,I find 
that he and his cousin, Baram Dat, are 
entered as owners of 2 biswas share in it. 
These two documents prove conclusively 
that the plaintiff was not the exclusive owner 
of the tank land in suit, but owner of it 


only to the extent of one-tenth. The khasra’ 


of 1310 F. (Ex. A7) and the khataunis of 
1315 F (Ex. A5), 1320 F (Ex. A4) and 1325F 


(Ex. A6), all of the same village, showed: 


that the land is entered as the land owned 
by all the co-sharers of the village. On 
this evidence the conclusion to which I 
arrive is that the plaintiff is the owner of 
the tank land No, 33 old (and 38 new) only 
to the extent of one-tenth. Regarding the 
temple, I find from para. 7 of the wajib-ul- 
arz of the village Musepur (Ex, 3) that the 
temple was built by Misra Baji Lal. There 
.is no documentary evidence on the record 
to prove that it was built by the grandfather 
of the plaintiff, and whatever oral evidence 
there is, it is hearsay and, therefore, inad- 
missible to prove the plaintiff's allega- 
tion. The plaintiff and his cousin, Baram 
Dat, and the fathers of the defendants- 
appellants who were originally defend- 
ants Nos. land 2 in this-case are equally 
related to. Misra Baji Lal, and under 
those circumstances the plaintiff would. be 
the owner of not more than one-half in the 
temple in suit. 


Regarding the small building, I find it 


described in the wajib-ul-arz as bungalow. 
It is stated ‘therein that it .was built by 
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Ganga Prasad, 
iff. It is, therefo 
‘property goes the p 
clusive owner of it. 

Having arrived at a fi 
of-the plaintiff in regard t 


one-tenth and one-half, respectively, has 
been established. 

As to the tank land the plaintiff's allega- 
tion is that it has been repaired by him 
exclusively. It being a joint property 
owned by all the co-sharers, that alone 
would not suffice to establish his exclusive 
and adverse possession over it. It is a settled 
rule of law that where a particular property 
is owned by several co-sharers, the posses- 
sion of one co-sharer is, in law, the posses- 
sion of the other co-sharers as well, and 
that it is not possible for him to put an end 
to that possession by any secret intention in 
his mind. Nothing short of ouster orsome- 
thing equivalent to ouster can bring about 
that result, vide, Corea v. Appuhamy (1) 
Ram Manorath v. Sant (2) and Ahmad Raza 
Khan v. Ram Lal (3). In Mahadeo Prashad v. 
Ram Phal (4) I have held after referring to 
these cases and to one other case, namely 
Lokenath Singh v. Dhawkeshwar Prosad 
Narayan Singh (5), that the act of repairing a 
joint property by oneco-sharer cannot be con- 
sidered as tantamount to the ouster of other : 
co-sharers. Every co-sharer has a right to 
keep joint property in repairs and in doing 
so, he cannot be considered to be doing an 
act which would in any way indicate an in- 
tention on his part to deny the title of other 
co-sharers and to set up an exclusive title 
to himself. The only evidence which the 
plaintiff has led in the case is to the effect 
that ‘he has produced his account books 
Exs. 13 to 20, to show that he has spent 
money on effecting such repairs, This, ag 
indicated above, would not be legally suffi- 
cient to constitute adverse possession on his 
part in regard to the property in dispute 
The learned Counsel for the respondent 


ga (1912) A. ©. 230; 81L J. P. ©. 151; 105 L, T: 


(2) 95 Ind. Cas. 985; 7 O. L. J. 8. 

(3) 26 Ind. Oas. 922; 13 A. L. J. 204; 37 A. 203 
(4) 92 Ind. Cas. 635; 3 O. W. N. 186; 13 O. L. J. 55. 
A.T. R. 1926 Oudh 258. Eee 
a? 27 Ind. Cas. 465; 210. L. J, 253; 20 0. W.N 











d legally be sufficient 
ent’s adverse possession 
d in dispute. The. first 

of ce is the sale-deed executed 
the pl iff and his cousin, Baram Dat, 
fon the ist of April, 1873, in favour of Jai 
Narain Bajpei in regard to their share in 
` the village of Musepur. It is pointed out 

that in that sale-deed the plaintiff and his 


cousin exempted the tank in dispute, called . 


by the name of Bhatain; It is contended in 
reply on behalf of the appellants that -the 
exemption would operate only in regard to 
the plaintiff's sharein the tank land. If the 
plaintiff wasnot the owner of the entire tank 
land, hecould not bedeemed to have exempt- 
ed the whole tank land. Even ifthere wassuch 
an exemption, it was couched in vague and 


indefinite language and cannot be considered’ 


to be any clear evidence of an intention on 
the partof the plaintiff to appropriate the 
entire land to himself, Even if he did so, 
the other co-sharers of the village could not 
possibly be considered to be aware of the 
declaration by him of setting up such an 
exclusive title to himself. In my opinion 


both these arguments are sound, The words ` 


“used in the sale-deed are “siwae Talab 
Bhatain mae digar mutalag hae.” The words 
when translated would be rendered as 
equivalent to “except the tank Bhatain to- 
gether with other appurtenants thereto”. 
Moreover, the plaintiff was executing a sale- 
deed in favour of Jai Narain Bajpei_ who 
was not till then aco-sharer in the village 
and any recital in that deed executed by 
him and his cousia Baram Dat could not 
convey to the other co-sharers of the village 
that their title regarding the tank land in 
dispute had been denied by him. I am, 
thorefore, ofopinion thatthe assertion con- 
tained in the sale-deed does not amount to 
an assertion sufficient in law to constitute 
adverse possession to destroy the title of 
the other co-sharers. | 

The other piece ofevidence to which my 
attention has been drawn is an assertion 
contained in Er. A-8. Thisis an application 
filed by the plaintiff on the 13thof Decem- 
per, 1904 in the Gourt of the Sub-Divisional 
Officer, Bilgram, District Hardoi, against 


Jado Nath, originally defendant No. lin. 


the case and now represented in this Court 
by appellants Nos. Land 2. The application 
- was made with the object of getting his 
name recorded in regard to the grove men- 
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tioned in the earlier part of this judgment 


and the old number of which is 25 and the’ 


recent number is 30. The plaintiff stated 
in that application that this grove land to- 
gether with the tank land was in possession 
of the applicant (magbuza sail). Jado Nath 
was examined in that case and he stated 
that the plaintiff was in possession of the 
said grove and that he had no’ objection to 
his name being recorded as exclusive owner 
of the grove. Nothing was stated therein 
regarding the plaintiff's possession relating 
to the tank land. No evidence has been led 
in the case by the plaintiff to show that 


Jado Nath was ever aware of the contents of, 


this application. It hasnot been proved 
that a duplicate of it was served on Jado 
Nath, nor is there any evidence on the record 
to show that the contents of the application, 
mentioned above, were ever brought home 
tohim. The Sub-Divisional Officer, relying 
on the statement of Jado Nath and also on 
the facts that no objection had been filed by 
any co-sharers of the village, ordered on the 
25th of January, 1905, that the plaintiff's 
name: be recorded in the patwari’s papers 
opposite plot No. 30. From what I have 
stated above it would be clear that the only 
thing which was in dispute as mentioned in 
that application was the. grove, of which old 
No. is 25 and recent No. 30 which is not in 
dispute in the present case, There was no 


dispute at that time regarding the tank: 


land. Iam, therefore, unable to hold that 
the plea of adverse possession can be sustain- 
ed on the ground that the plaintiff asserted 
in his application mentioned above that he 
was also in possession of the tank land. 
When the plaintiff went into the witness- 
box in this case, he admitted that he had filed 
an application for an entry of his name in 
the village papers regarding the tank land 
also but that application was dismissed ‘and 
that Jado Nath was not examined in that 
case. 
that the plaintiff has failed to prove his 


exclusive or adverse possession of the tank | 


land in suit. 


Astothe temple, the plaintiff gave no l 


evidence, that he had ever been in exclusive 
possession over the same. 

lis has neither alleged nor proved any 
fact which would goto support his case of 
adverse possession over the temple. It is, 
therefore, clear that hehas failed toestablish 
his adverse possession over it. The result, 
therefore, is that the plea of exclusive title 
by adverse pessession fails altogether. My 


My finding, therefore, in.the case is 


x 
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finding is that the plaintiff is entitled toa 
declaration that he is the exclusive owner 
of the building which hehas described in 
his plaint as “kamra “` situate close to 


in the tank (old No. 33, recent No. 88) is 
one-tenth. 


pass a declaratory decree in favour of the 
plaintiff to the extent indicated above. The 
parties will pay and receive costs of all the 
Courtsin proportion to their failure and 
success in this appeal. 

Ashworth, J,—I agree. 

By the Court.—Appeal allowed. Costs 
in proportion to success and failure in this 
appeal. 


R L, Appeal allowed, 


CALCUTTA HIGH COURT. 
APPEALS FROM ORIGINAL Oxpers Nos. 129 
AND 130 or 1925. 

March 1, 1926. | 
Present :—Sir N. R, Chatterjea, KT., 
Acting Ohief Justice, and 
Justice Sir George Claus Rankin, Kr. 
: Tn re MOGI & CO: 
Tar YOKOHAMA SPECIE BANK, Lo.— 
APPLICANTS~—~APPELLANTS 
VETSUS 
S. CURLENDER & CO.—RESPONDENT. 
Presidency Towns Insolvency Act (IIT of 1909), 
ss. 17, 86— Foreign firm—Insolvency in British India 
—Immoveahle and moveable property situate outside 
British India---Creditor receiving partial payment out 
of properties situated in Foreign country, position of — 
Refunl—O ficial Assignee, rights of—Proof of debts- - 
Method of proof —Duty of Oficial Assignee. i 
Any creditor, British or alien, may retain any 
payment which he can obtain out of the non-British 
immoveables of a bankrupt or company being wound 
up and if the payment received is only partial he 
may recaive dividends in the bankruptcy or winding 
up, on the residue of his debt pari passu with the 
other creditors. [p. ‘61, col. 2.) A 
So far as moveable property is concerned the 
general principle is that it is subject to the law which 
governs the person ofthe owner. A creditor who 
after the commencement ofa bankruptcy in British 


India and not by virtue of any charge prior to the. 


bankruptcy or of a judgment in rem obtains payment 
out of the bankrupt’s moveables in a non-LBritish 
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country, mus TR & ag 
to receive divi ~h : 
debt, but may o temi . 

or not the paymeÑR & Ginter rigore the En 


asserted jn such p or suc, Ne sou ased bu 
a British creditor, WP? the regshf © take 
-of the bankrupt’s mov yetain Some 


under the same circumstantair n? ring in 
: ry a 

amount to the Assignee whucha shad l 

receive dividends onthe residue!?' Bos alread y 

But where by the law of the Fores „ototts of the 

ment out of moveable property there, hès A 

ordered to refund it to the Official Assignee. Q, 
“16 


col. 2; p. 462, col. 1.) i 
One main object in vesting the insolvent’s prà. 


. in the Official Assignee and in requiring him to adi 


or reject proof of debts is to avoid formal litigatic, 
between creditors asto the proof of their respective’ | 
debts. The Official Assignee must make up his own 
mind and satisfy himself as to the justness of the claim 
just as any other receiver may have to do. He must 
examine the proof. His duty is to put no creditor to 
unnecessary delay or expense, If he admits a procf 
any other creditor may apply to have the proof ex- 
punged. Ifhe rejects the proof there isan appeal to 
the Judge. It isat this stage and not hefore that 
technical questions of proper evidence may arise and 
any creditor litigating in this manner about any 
creditor's proof does so at his own risk as to costa. 
Before that stage is reached every creditor has 
prima facie to bear the cost of proving his own 
debt. [p. 466, cols. 1 & 2.] 

Per Rankin, J—The Presidency Towns Insolvency 
Act is a Statute of the Indian Legislature and operates 
wherever but not elsewhere, that Legislature could 
give the law. The Act does not operate as regards 
immoveables belonging to an insolvent ina Foreign 
country unless it is shown that the Foreign lew will 
give effect to the Act [p. 484, col. 2.] i 

If the moveable property of an insolvent domiciled 
in British India is dealt with by the Courts of a 
Foreign country in which it is situated, ina manrer 
contrary to the rights which the Indian Law would 
have given to the Official Assignee, the person to 
whom itis adjudged does not hold it wrongfully as 
against the Official Assignee nor can he he made to 
deliver up what the Foreign Court has given to him 
except in a case where he toois domiciled in British 
India and the rights of both parties can be limited 
to those given to them by the Indian Law. In a 
proper ease coming within this exception the law will 
act in personam cither to restrain proceedings being 
had or continued abroad or otherwise to give effect to 
the provisions of the Indian Law. [p. 464, col. 2; p. 465, 
col. 1} 

Where the moveable property of an insolvent 
domiciled in British India is situate in a foreign 
country by whose law a person other than the Official 
Assignees is entitled to obtain possession of it cr to 
receive payment out of it, such a person cannot Fe 
made to refund it tothe Official Assignee even ifle 
brings what he has received into British India. |p. 
465, col. 1.] 

In such a case the burden of proving what the 
Foreign Law is would be upon the person seeking to 
take shelter under it. [ibid.] 


Appeals against the orders of Mr. Justice 


Pearson. ; h 
Sir Benode Mitter and Messrs. S, C. Mitter, 
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under the following circumstances. 

The insolvents Mogi & Co. carried on 
business in Japan and several other branches 
in various parts of the world. They banked 
with the appellants, The Yokohama, Specie 
Bank Ltd. in the latter’s branches at each 
place. 

The respondents, Messrs.\Curlender, & Co. 
obtained a decrees against Mogi & Co. for 
ons lac and 84 thousaad rupees on the 


- Original Side of this Court and obtained an 


order for attachment before judgment of 
their assets in Bombay. The Yokohama 
Specie Bank (who may be referred to as 
“the Bank”) claimed a lien on the goods 
attached under a deed of hypothecation 
dated the 14th July, 1920, and the claim was 
allowed. 

On the 10th February, 1921, Mogi & Co. 
were adjudicated insolvents at the instance 
of Curlender & Co. ae 

After the adjudication, the Official As- 
signee obtained a declaration that the 
deed of hypothecation referred to above 
was invalid as against him, and the Bank 
was directed to account for the dealings 
with the goods. 


It appears that before the adjudication, 


the general creditors of Mogi & Co. in 
Japan appointed a Re-adjustment Commit- 
tee consisting of several creditors including 
. the Bank. A circular letter was issued by 
them calling upon the creditors of Mogi & 
Oo. to émpower the Committee to act, and 
it seems that they executed a power of 
“trusteeship’ in favour of the Committee, 
The Committee appears to have carried out 
in Japan a liquidation of Mogi & Co.'s debts, 
paid a dividend of 12 per cent. in January, 
1922, and a final dividend of 2°688 per cent. 
in October, 1922. The dividends received 


by the Bank amount to about 15 lacs of, 


rupees. Messrs. Curlender & Co. did not 
join in the proceedings nor receive any 
dividend. They have since lodged a proof 
of debt which has been admitted by the 
Official Assignee. ; 

On the l4th January 1925 the Bank lodg- 
ed a proof of debt, claiming that after all 
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securities had been realised, it still had 
over one crore and 52 lacs of rupees due to 
it, and relied upon a copy of the report of 
the Re-adjustment Committees to show that 


_ that was the balance due to it. 


On the 23rd April, 1925 on the objections 
of Curlender & Co. the matter stood over 
in order that the Bank might apply for 
issue of a Commission to prove its claim 
but no steps having been taken by it, Cur- 
lender & Co. applied to the Court (1) for an 
order expunging the proof of the Bank's 
claim or for anorderon the Bank to pay 
io the Official Assignee the amount of 
dividend received by it in Japan to the 
Official Assignee and (2) for an order that 
the Bank’s claim for the advance made by 
it under the deed of hypothecation should 
be expunged and (3) for an order directing 
the Bank to produce all documents and 
papers in support of its claim before the 
Official Assignee. After the service of notice 
of the above application, the Bank applied 
for Letters of Request to issue for the exa- 
mination of the President of its Bank at 
Yokohama and another member of the 
Re-adjustment Committee for proof of its 
claim. 


Curlender & Co. asserted in their affidavit 
that the dividends paid to the Bank and 
other creditors by the Re-adjustment Com- 
mittee’ were in full satisfaction of their 
claims. The Bank denied that it was so. 
Mr. Justice Pearson was of opinion that the 
dividends were paid in full discharge of 
the claims of the creditors who participated 
in the proceedings before the Re-adjust- 
ment Committee, and that they were not 
entitled to participate further in the insol- 
vency proceedings here. He was further 
of opinion that assuming that the Bank 
did not receive the dividends in full satis- 
faction ofits claim, the Bank must bring 
in the dividends already received in Japan, 
before it can be allowed to participate in 
any division of the insolvents’ property here. 
He, however, refused to make an uncondi- 
tional order upon the Bank to pay over to 
the Assignee the dividends received by it 
in Japan, but disallowed the Commission 
and the Letters of Request on the ground 
that there was no use in allowing the ex- 
ceedingly long and expensive examination 
in Japan to go on, unless the Bank was 
willing to accede to the contention which it 


‘had resisted before him. 


The Bank has accordingly preferred this 


(961. O. 1926) 


appeal and cross-objections have been put 
in by Messrs. Curlender & Co. 

It is contended, on behalf of the Bank 
that it is entitled to prove its claim, and 
that the question of its right to participate 
in the dividends here should be decided after 
evidence is taken, as there are no materials 
at present for determining it. 


Messrs. Curlender & Co. that the Bank is 
bound to bring the dividends it received in 
Japan before it can prove its claim in the 
Insolvency Court, that treated as a mercan- 
tile firm carrying on business in India and 
having submitted to the jurisdiction of the 
Insolvency Court, it is bound to account to 
the Assignee for the money received in 
Japan, and that an action for money had 
and received may be maintained by the As- 
signee against the Bank, and that in any 
case it cannot get any dividends until the 
other creditors have received such dividend 
as is proportionate to- the amount received 
by the Bank. The Counsel for the 
Official Assignee joined with Mr. Pughin 
pressing us to decide the matter. 

In the case of Banco de Portugal v. Waddell 
(1) Lord Cairns said “As I understand the 
law, it would at all times have been per- 
{fectly competent to theholders of those bills 
‘having received under the Bankruptey Ad- 
ministration in Portugal a certain dividend, 

` to come and prove upon the Bankruptey Ad- 
Ministration in England if a Bankruptcy 
Administration was taking place here, and 
‘the only question would be the terms upon 
which they should prove,” and referring to 
the case of Selkrig v. Davies (2), observed: 
“The terms are perfectly.clear that a person 
who after having proved under a foreign 
bankruptcy, claims toprove in a bankruptcy 
of the same debtorsin England, he may 
do so; but he may do so upon the terms 
of bringing in, for the purpose of dividend, 
the sum which he has received abroad. As 
was said by Lord Eldon ‘Tt has been decid- 
ed that a person cannot come in under an 
English Commission without bringing into 
the common fund what he has received 
abroad;’ and Lord .Eldon goes on to point 
out, what is obviously the case, that a eredi- 
-tor, because he happened personally to be 
in England, would not be obliged to bring 
this sum into the common fund—he might 


(1) (1880) 5 A. C. 161 at pp. 166, 167; 491. J. Bk 
33; 42 L, T, 698; 28 W. R. 477. 


i @) (1919) 2 Dow, 230; 3 E. R. 848; 2 Rose 291; 14 R. 
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-with the other creditors.” 















keepitif he liked— 
lish Bankruptcy altog 
if he did not ignore it, 


benefit from it,...... he must 
common fund that which h 
received in respect of the.cbliga h 

In the case of Cockerell v. Dicke 
however, Baron Parke in delivering 
judgment of the Judicial Committee obserya 
ed :—‘“.The principle is that one ereditor 
shall not take a part of the fund which 
otherwise would have been'available for the 
payment of all the creditors, and at the same 
time be allowed to come in pari passu with 
the other creditors for satisfaction out 
of the remainder of that fund: and this 
principle does not apply where that creditor 
obtains by his diligence something which 
did not and could not form a part of that 
fund.” 

Under s. 17 of the Presidency Towns 
Insolvency Act (Act HI of 1809) on the 
making of an order of adjudication the 
property of the insolvent wherever situate, 
shall vest in the Official Assignee and 
shall become divisible among his creditors, 
and no ereditor shall have any remedy 
against such property except with the leave 
of the Court. But this can have operation 
only with respect to property affected by 
eur law. 

With regard to immoveable properties 
situate in a Foreign country, the law is thus 
stated in Westlake’s Private International 
Law, 7th Edition, 182 “Any Creditor, British 
or alien, may retain any payment which he 
can obtain out of the non-British immove- 
ables ofa bankrupt or company being wound 
up, and ifit is only partial may receive 
dividends in the bankruptcy or winding 
up on the residue of his debt pari passu 


ej 


So far as moveable property is concerned 
the general principle is that it is subject 
to that law whick governs the person of the 
owner. In Westiske, at page 183, it isstated 
that a creditor who after the commencement 
of an English Bankruptcy and not by virtue 
of any charge prior to the bankruptcy or 
ofa judgment tn rem obtains payment out 
of the bankrupt’s moveables in a non-British 
country, must account for such payment, if 
he seeks to receive dividends on the residue, 

(8) 2 M. I. A. 363; 3 Moo. P. O. 98; 1 Mont. D. & D. 
= ee 407; 1 Sar. P. O. J. 203; 18 E, R. 334; 13 B, 

















nay otherwise retain 
f not the payment was 
P proceedings or whether 
E the trustees was asserted 
Edings Af any; but that if he 
Creditor (or one domiciled in 
# or one who in his character of 


debt is owed to a house of business 
O England of which he isa member) and 
obtains payment out of the bankrupt’s 
moveables in a non-British country under 
the circumstances stated above, he must 
pay over the amount to the trustees in 
bankruptcy whether or -not he seeks to 
receive dividends on the residue, if any, of 
his debt. 

It appears, however, that where by the 
Jaw of the Foreign country a person other 
than the Official Assignee is entitled to 
payment out of moveable property there, he 
cannot be ordered to refund it to the Official 
Assignee. In Sill v. Worswick (4) it was 
observed “it by no means follows that a 
Commission of bankrupt has an operation 
in another country against the law of that 
country. I do not wish to have it under- 
stood, thatit follows as a consequence from 
“the opinion I am now giving (l rather think 

that the contrary would be the consequence 
. of the reasoning I am now using), that a 

creditor in that country, not subject to the 
bankrupt laws nor affected by them, obtain- 
ing payment of his debt, and afterwards 
coming over,to this country, would be liable 
to refund that debt. If he had recovered 
it in an adverse suit with the Assignees, 
he would clearlynot be liable. But ifthe 
law of that country preferred him to the 
Assignee, though I must suppose that deter- 
mination wrong, yet J do not think that my 
holding a contrary opinion would revoke the 
determination of that country, however I 
might disapprove of the principle on which 
that law so decided.” - ' 

I donot think it necessary to refer to 
the authorities any further at the present 
stage, as evidence has not been gone into. 
Both Mogi & Co. and the Bank are incor- 
porated in Japan though with branch 
‘offices in various parts of the world, Itis 
mot shown that the law of Japan or the 
places where the assets were realised re- 
cognises the right of the Official Assignee, 
It does not appear whether Mogi & Co, 
executed any trust-deed, what the terms of 

(4) (1791) 126 E. R, 379 at p. 394; 1 H. Bl, 665; 2 R. 

R, 816, 
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the trust were, when the deed of trust was 
executed, what assets have been realised 
by the Re-adjustment Committee, whether 
such assets consisted of immoveable pro- 
perty wholly or partly in Japan or else-. 
where or included assets in India, whether 
| property in Japan from which the 
rank obtained dividends was according to 
the law of Japancommon fund available 
to the Assignee in Insolvency for the bene- 
fit of creditors generally. There is nothing 
to show that the Official Assignee could 
successfully sue the Bank for the money 
received by it in Japan or that the Bank. 
received any money which could be regard- 
ed as a part ofthe common fund avail- - 
able to creditors generally and in con- 
sequence of which the payment of divi- 
dends to it could be. postponed until the 
other creditors receivad dividends propor- 
tionate to what it had received. In the 
absence of materials upon the points, the 
question whether the Bank is bound to - 
bring in the dividends obtained by it in `, 
Japan before dividends are paid to it in the 
insolvency proceedings here, or whether 
payment to ttshould be postponed until 
other creditors have received proportionately 
cannot be determined. 

With regard to the 14 lacs of rupees 
for which the Bank obtained a deed of 
hypothecation, it is true that the deed has 
been found to be invalid. But theamount 
is said by the Bank to be due to it over 
and above the 1 crore and 52 lacs of rupees,,. 
andI do notsee why the Official Assignee 
should not consider the claim in the ordi- 
nary way when dealing with the rest of the 
claim. 

I am of opinion that the Bank is entitled 
to prove itsclaim and the Official Assignee 
should consider the proof. The result is 
that Appeal No. 129 of 1925 should be 
allowed and the motion of Messrs. Cur- 
lender & Co, dismissed with costs of both 
Courts.. The cross-objections are dismissed 
with costs. 

APPEAL No, 130 of 1925. 

Ihave had the advantage of reading the 
judgment of my learned brother, and I 
agree with it, The orderof Mr. Justice 
Pearson will be discharged and the Official 
Assignee directed to proceed with the con- 
sideration of the Bank’s proof. No coats to 
any party in this case. 

Rankin, J.—In this case an order of 
adjudication was-made in this Courtagainst 
a firm called Mogi & Co, on the 10th 
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February,,1921. It was made upon the 
petition of Messrs. S. Curlender & Co. 
creditors who have since lodged a proof of 
debt which has been admitted by the 
Ofcial Assignee. The Yokohama Specie 
Bank Ltd., on the 14th January, sate 


securities had been realised, the insolvefts 
were indebted to if in a sum of 
Rs. 1,5?,23,923. Before the Official Assignee 
had decided whether to admit or reject this 
proof, Messrs. S. Curlender & Co., on 7th 
August, 1925, launched a motion before the 
-` Judge in Insolvency asking (inter alia) for 
an orderfor expunging the proof of the 
Yokohama Specie Bank’s claim or for an 
order that the aforesaid Bank do pay to 
the Official Assignee the amount received 
by them on account of dividends. The 
other directions for which they asked may 
_ be postponed for the present. The motion 
was dealt with on 26th August, 1925, at the 
same time.as.an application by the Yoko- 
hama Specie Bank, Ltd., for diractions as to 
the mode in which their claim should be 
“ proved and for the issue of Letters of Re- 
quest to take evidence in Japan: É 

The learned Judge had decided, first, that 
an unconditional order upon the Bank to 
pay over to the Oficial Assignee the divi- 
dends in question received by the Bank in 
Japan must be refused. Secondly, that the 
Bauk is not entitled to take part in these 
insolvency proceedings until it does pay 
over these dividends. He has accordingly 

. diracted the Official Assignee not to take 
any steps to adjudicate on the proof tender- 
ed by the Bank, : 

From this order the Bank has brought 
Appeal No. 1290f 1925 and Messrs. S. Cur- 
lender & Co. have filed a Memorandum of 
Cross-objection. , 

The amount of the dividends in question 
is not proved but it is apparently a con- 
siderable sum and at the opening of this 
appeal itseemed to me a pity that a matter 


of importance should be decided upon . 


slight and incomplete materials apart alto- 
gether from the question whether the Bank 
had a right.to a better opportunity of 
adducing evidence from Japan or elsewhere. 
In any case it was evident that this ques- 
tion, if decided, could not be decided insuch 
a way as to bind one creditor only. How- 
ever, Counsel for the Official Assignee after 
obtaining instructions joined with Counsel 
for Messrs. S. Curlender & Co. in pressing 
us to decide the matter on this appeal; 
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Official Assignee the dividends in question. 
Secondly, that the learned Judge was wrong 


in ordering the Official Assignee to stay 


all proceedings upon the Bank's proof un- 
less'the Bank first paid over to him the 
dividends in question. Thirdly, that if the 
proof of the Bank after due investigation 
be admitted, a question will then arise ag 
to whether the Bank is entitled to receive 
any dividend in respect thereof until 
the other creditors shall first have received 
such-dividend as is proportionate to the 
amount already received by the Bank. For 
the decision of this question sufficient 
materials are not before us nor does it 
require to be decided now. 

What then are the facts proved by the 
evidence adduced on these matters? We- 
know that the order of adjudication was 
made on 10th February, 1921. ‘There is no 
mention in the affidavits of the date of pre- 
sentation of the petition or of the date of 
the acts of insolvency on which the order 
was based or as to whether any earlier act 
of insolvency has been established since 
which was available at the date of the peti- 
tion. We know nothing as to the date of 
commencement of this insolvency save that 
it was not later than 10th February, 1921. 
We know that the insolvents are a “firm” 
called Mogi & Co. here, and in Japan called, 
it would seem, Mogi Gomei Kaisha, who ` 
are the insolvents we do not know at all 
except that they are the persons who at 
the date of the order were the partners 
(B. R. 151). Itis, however, conceded at the 


-bar that the head office has been in Japan | 


and that the Calcutta offices and some | 
twenty other offices all over the world 
were branch offices. I do not understand 
it to be disputed that the partners are | 
Japanese. Again though I cannot find that | 
it is properly in evidence, it is conceded 
that the Yokohama Specie Bank Ld. or the 
institution which here and in some other 
places goes by that name is really a Com- 
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bay, Montreal, 
e insolvents carri- 
d .Æcame indebted to the 
some mein 1920, apparently 
kobet meeting of the creditors of 
o. kd in Japan appointed a Re- 
d ommittee. This Committee 
ould appear to have carried out in Japan 
a liquidation of Mogi & Co.'s affairs. It paid 
not only to Japanese Creditors but also it 
would appear to creditors, e. g., in Calcutta 






whoapplied therefor, a dividend of 12 per cent.. 


in January, 1922, and a further 2'688 per cent. 
in October, 1922. It seems that the credi- 
tors who came in under this arrangement 
did so by executing in favour of the Com- 
mittee a “power of trusteeship." | What 
this exactly was cannot be determined on 
the evidence nor do we know whether Mogi 
& Co. executed any Trust Deed or other 
form of assignment. If they did, we do not 
know its date. We know nothing of the 
assets of Mogi & Co. realised by the Com- 
mittee. These may have been wholly or 
partly assets in Japan or in China or in 
_ London or anywhere else, but there is not 
‘a scrap of evidence that the Committee 
intermeddled with any Indian or any British 
assets, It may be that the whole or part of 
the assets consisted in immoveable property 
in Japan and elsewhere or it may be that 
‘there was nothing but moveable property. 
What sum was realised from the Bank’s 
securities appears presumably from the 
figure given in its proof of debt. What 
sum it actually got as dividend on its un- 
secured debt does not appear, presumably 
it got 14°688 percent. upon something. The 
Committee and its proceedings are stated 
by the Bank’s Accountant, Massami Kawada, 
“to be sanctioned by the laws of Japan but 
beyond this there is no evidence upon the 
subject. That its proceedings were illegal 
under the law of Japan there is nothing 
whatever to suggest. : 
This is in effect the evidence upon which 
the Official Assignee and Messrs. S. Curlen- 
. der & Co. claim to have proved that they 
are entitled to cut short all investigation 
of the Bank's proof and to get an order 
for payment to the Official Assignee of the 
unascertained amount received by the 
Bank from the Committee by way of divi- 


dend. oa 
In my judgment this is not a case of elec- 
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tion between different: estates and a eredi- 
tor lodging -a proof can only be required 
to hand over money or other property to 
the Official Assignee as a condition prece- 
dent to his proof being considered in cases 
wherethe money or other property right- 
fugly belongs to the Official Assignee, that is, 
were independently of any claim to prove 
the alleged creditor could, if, in this country, 
be sued and decreed to pay the money 
or deliver up the property where the money 
or other property received has not been 
wrongfully received but has nevertheless 
been derived from what falls to be regarded 
in equity as another part of the total fund 
available to creditor’s proofif allowed upon 
terms which postpone the receipt of divi- 
dend sufficient to place them upon an equal 
footing with the creditor in question. 

The authorities seem’ to me to support the 
following propositions. 

First, s. 17 of the Presidency Towns In- 
solvency Act (III of 1909) vests in the 
Official Assignee, the property of the insol- 
vent wherever situate and goes on to say 
that “no creditor shall have any remedy ` 
against that property.” This Statute is a 
Statute of the Indian Legislature. To adopt 
the phrase of Baron Parke in: Cockerell v. 
Dickens (8) ‘it operates wherever, but not 
elsewhere, that Legislature could give. the 
law.’ This isthe principle which English 
Law itself applies.to foreign bankruptcies 
which do not prevent the Courts from 
making or-oblige the Courts to res¢ind a 
receiving order at all events where the 
Foreign country is not the debtor's domicile 
[In re Artola (5).] 

Secondly, as regards immoveables in a 
Foreign country, such as Japan, the view 
of international law taken by English and 
British Indian Courts is that our Statutes 
do not operate unless indeed it is shown 
that the Foreign Law will give them effect. 
This I take to be the view of the Judicial 
Committee in the: case already cited (cf. 


_ Westlake, page 182). 


Thirdly, as regards moveables in a 
Foreign country, the basic principle. is 
mobilia sequuntur personam. . Prima facie 
these are governed by the law of the insol- 
vent’s domicile: Phillips v. Hunter (6), Sill 
v. Worswick (4), Cockerell v. Dickens (3). 

Fourthly, if the moveable property of 
an insolvent domiciled here is dealt with 


(5) (1890) 24 Q. B. D. 640; 59 L. J.Q. B. 254; 62 L. 


T 781; 7 Morr 


ell 80. ; 
(6) (1895) 2 H. BI. 402; 126 E. R. 618; 2 R. R, 353, 
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by the Courts of a Foreign country in which 
it is situated in a manner contrary to the 
rights which our law would have given to 
the Official Assignee the person to whom 
it is adjudged does not hold it wrongfufly 
as against the Official Assignee nor canbe 
be made to deliver up what the Foreign 
Court has given to him except in a case 
where he too is domiciled here and the 
rights of both parties can be limited to 
those given to them by our law: Sill v. 
Worswick (4), Phillips v. Hunter (6), In a 
proper case coming within this exception 
our law Will act in personam either to 
restrain proceedings being had or continu- 
ed abroad or otherwise to give effect to our 
own law. l : 

Fifthly, except in such a case as I have 
just mentioned by way of exception, where 
the moveable property of an insolvent do- 
miciled here is situate in a Foreign country 
by whose law a person other than the 
Official Assignee is entitled to obtain pos- 
session of it or to receive payment out of 
it, such a person cannot be made to refund 
it to the Official Assignee even if he brings 
what he- has received into this country. 
This was Lord Loughborough’s opinion in 
Sill yv. Worswick (4). In sucha case the 
burden of proving what the Foreign Law is 
would be upon the person seeking to 
shelter under it (Hunter v. Potts (7), 
Phillips v. Hunter (6), Lloyd v. Guibert (8)]. 

In the present case we are dealing with 
a Japanese firm and a Bank incorporated 
in Japan. Itis true that in each of the 
countries where they ad branch offices 
they have for certain purposes and in 
some sense adomicile, There is no definite 
evidence in the case of either as to where 
the ultimate and supreme direction or 
management was located but we know that 
they were both Japanese concerns with 
head offices in Japan and numerous branches 
all over the world, It must be conceded 
that had the insolvents’ affairs been liqui- 
dated in Japan by any process of law 
analogous to bankruptcy, the receipt of 
dividends thereunder would have been in 
no way wrongful on the part of the Bank 
and postponement of dividends would have 
een the proper course, Banco de Portugal 
y. Waddell (1), Ex parte Wilson; In re 


Douglas (9). Can it be laid down that 
(7) (79) 4 T. R.182; 2 R.R. 353; 100 E. R. 962. 
(8) (1865) 1 Q. B. 115; 6B. & 8.100; 35 L.J. Q. B. 
4; 13 L. T. 602; 122 E. R. 1134; 141 ROR. 352. ; 
(9) Pg T Oh, 490; 4L L. J. Bk. 46; 26 L. T. 489; 20 
,R. 064. 
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a liquidation by 2 
deed is on a different 
it really the view of out 
in Japan or in China ha 
right to transact further 
Mogi & Co. from the moment 
cation order was made in ’Caleutt 
a Japanese creditor could not even 
his debt in the country of his own an 
debtor’s domicile without the leave of th 
Calcutta Court, that he should prima facie 
have regarded even the Japanese assets ag 
under administration by this Court and 
resorted here with his proof of debt? Ido 
not doubt that it is the duty of the Ofi- 
cial Assignee to get in moveable property 
abroad ifhecan. Nor do I doubt that our 
law proceeds historically on the basis of an 
assignment ofall his property by the debtor. 
Butif the principle be mobilia sequuntur per- 
sonam, and if this be the view of interna- 
tional law accepted by our Courts, it is sure- 
ly necessary as against a Japanese Bank to 
prove that the law of the place or places 
where the assets were recovered recognises 
the title of the Official Assignee notwith- 
standing that the domicile of the insol- 
vents was Japanese and that they have in 
fact made no voluntary assignment before 
a claim can be established to treat the 
recovery as wrongful [assuming that the 
dissenting judgment of Eyre, C. J., in 
Phillips v. Hunter (6) was wrong the case 
being one between Englishmen, it is 
still for a case of the present type and on 
the present point unanswerable in my 
view] and if the recovery be not shown to 
be wrongful, upon what principle can the 
case be treated differently from a case of 
double bankruptcy or a case where a 
foreign creditor has obtained payment 
abroad by execution after the commence- 
ment of the bankruptey: Kx parte Wilson; 
Inre Douglas (9), Banco de Portugal v. Wad- 
dell (1). The language used in Selkriy v. 
Davies (2) and in the older case having 
reference to English creditors of English 
brankruptey cannot govern such a case as 
the prasent [cf. as to Selkrig’s case (2), 
Westlake on International Law, 7th Ed., at 
p. 1771.) But in any.case the language used 
in the old cases-asto “refunding what he 
has received and coming in equally with 
the rest of the creditors” canaot be taken 
at the foot of the letter in wo lera bank- 
ruptey practice and applied to foreign 
creditors of persons domiciled abroad. 
“Bringing into the common fund” is a 



















and nothing more 
present, as is indeed 
judgments in Ex parte 


L(1). 

inion,” this motion has been 
pon wholly insufficient materials 
the Official Assignee and Messrs. 
urlender’ & Co. have persisted in 
Faiming a decision now, I think the deci- 
sion should be given now against them. 
The question as to the advance made 
under the deed of hypothecation of 14th 
July, 1920, which has been set aside will 
be decided in the ordinary way when the 
Official Assignee comes to admit or reject 
the proof. So, too, with the question whe- 
ther the Bank has, by accepting dividends 
in Japan, agreed to release the balance of 
its debt. 

In Appeal No. 129 of 1925 the proper 
order, in my opinion, is to allow the appeal 
and dismiss the motion with costs both 
here and below. The Cross-objections 
' should be dismissed with costs. 

- Rankin, J.—(A. O. O. No. 130 of 1925), 

This appeal is against an order whereby 
the learned Judge ininsolvency has dis- 
missed the application of the Yokohama 

Specie Bank, Ld. for directions as to the 

manner in which its proof of debt shall 

be evidenced and for Letters of Request for 
the examination of witnesses in Japan. 

The proceedings disclose that there has 
been some misapprehension as to the pro- 


per practice in dealing with a proof of 
debt, and as tothe rights of one creditor - 


to dispute proof lodged by another. The 
affidavit of Mr. Curlender appears to proceed 


on the view that the Official Assignee’ 


has to preside over a formal litigation 
“between creditors as to their respective 
proofs of debt. I do not know where this 
idea comes from: it may have been the 


practice under ithe old Statute 11 & 12 - 


Vic. C. 21 and it may be that something 
very like it is contemplated by the Pro- 
vincial Insolvency Act (Act V of 1920) but 
this sort bellum omnium contra omnes is 
entirely out of place under the Act of 
1909 which embodies the scheme of the 
English Bankruptey Acts, a plain and 
business-like scheme. A main object 
in vesting all the insolvent's property in 
the Official Assignee andin requiring him 
to admit or reject proofs is to avoid any 
such proceedings. The Official Assignee 
js to meke up his owt mind, to satisfy 
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himself as to the justness of the claim, 
just as any other Receiver may have to 
do. He has to examine the proof. His 
duty is to put no creditor to unnecessary 
dely or expense. If he admits a proof 
any other creditor may apply to have the 
proof expunged. If he rejects the proof 
there is an appeal tothe Judge. Itis at 
this stage and not before that technical 
questions of proper evidence may arise 
and any creditor litigating in this manner 
about another creditor's proof does go 
at his own risk as to costs. Before that 
stage is reached every creditor has prima 
facie to bear the cost of proving his own 
debt (Sch. II, 26), other creditors arefentill- 
ed toinspect a proof and, of course, may 
and should give all relevant information 
and assistance to the Official Assignee. 
The Official Assignee may use s. 36. to 
obtain information as to any proof. Again 
on taking proper steps the Official As- 
signee may have the benefit of Counsel's 
opinion on any points of law. Nothing 
could be more proper in a case like the 
present than for the Official Assignee to 
ask the Bank's representative to come to 
his office to go through the relevant papers, 
give explanations and take his view as 
to the further evidence required to satisfy 
him and as to the most convenient way 
of obtaining it. Itis doubtless very well 
that he should record a minute of what 
takes place but if other creditors are to be 
there at all, a course of-very doubtful wis- 
dom, they must be prevented from turning 
such proceedings inton unauthorised form 
of litigation, They can litigate at the right 
time before the Court and until that time 
comes, they may well be content with giv- 
ing to the Official Assignee any informa- 
tion they have got and leaving the rest to him 
unless indeed they desire to apply undcr 
s. 36 themselves. At the present stage the 
Official Assignee should make up his own 
mind, as a reasonable business man as to 
the matters on which he desires further 
evidence and the kind of evidence necessary 
to convince him. ' 

In my opinion, this proof of debt should 
go back to the Official Assignee to continue 
his examination thereof. By way of assist 
ance to him in showing how he ought 1o, 
look at the matter I will take the case, for 
example, of the report of the Re-adjustment 
Committee. The Official Assignee, when 
the document is produced, must make up 
his mind whether he is really eatisfied- that 
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itis the report ora true copy, thereof. If 
he is not, then one sensible thing would be 
to ask for an affidavit from Japan verifying 
it as being a true copy of the report, As 
regards the truth of the contents of the 
report or any particular facts arising there- 

“on, Ke will doubtless require an.affidavit of 
some one who took a responsible part in 
the Committee's work in Japan. Again, if 
the account between the insolvents and the 
Bank at any particular place has to be 
scrutinized, presumably, to begin with, a 
certified copy of the account would be suffi- 
cient to enable the Official Assignee to feel 
sure that the document is not a fabricated 
document, If he wants a further and a 
better list or particulars as regards the 
Bank's securities, how they were realised or 
otherwise, he may call for it and let it be 
verified by some one whom he can take to 
be a responsible man, in a reasonable man- 
ner by an affidavit or in some such way. 
He will in this way go as faras he can in 
the ordinary line of a business-man apply- 
ing his own common ‘sense in a matter 
‘where he has to form his own opinion. He 

` has to satisfy himself. Of course when he 
has doneall he can do in this way, it may be 
that he will want to examine some witnesses 
in Japan, or he may think it fair and proper 
to reject the proof. In the end he will 
admit or reject the proof in whole or in 
part and anybody desiring to challenge his 

- decision will then under the ordinary rules 
of the Court get the most ample oppor- 
tunity to do so but upon the ordinary terms. 
I consider that the proper order in this 
appeal is to discharge the order of the 
learned Judge and to direct the Official 
Assignee to proceed with the consideration 
of the Bank’s proof and to allow no costs in 
either Court to any-party. 


» 2K. Appeals allowed, 


LAHORE HIGH COURT. 
Ssconp Crvin ApppaL No. 1412 or 1922, 
May 7, 1926. 

Present:—Sir Shadi Lal, Kr., Chief 

Justice, and Mr. Justice Coldstream. 
SARBAN SINGH AND OTHERS— DEBENDANTS 
— APPELLANTS 


WETSUS 
_ Musammat BHAGWAN KAUR-—PLAINTIFE 


— RESPONDENT. 
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BHAGWAN KAVE. 
with condition for payme 
of redemption. 
mortgage-dead providd 

was to remain in possession 0 
for a period of 20 years, to take 1 
pay the land revenue for it; but that 4 
incomes from the land was smal interes 
cipal money was to be piyable at the time 
tion at the rate of Re. 0-8-0 per cent, per menses 
a suit for redemption: 5 

Held, that the mere fact that the period of T 
mortgage was 20 years was not a sufficient ground 
for interfering with the contract entered inte by the 
parties, that there was no illegal or improper obstruc- 
tion to redemption in the terms of the mortgage -deed 
and that there was no justification for refusing to 
enforce the mortgage on the ground that its condi- 
tions were unconscionably onerous. ip. 465, col. 1.) 

Second appeal from the decree of the Dis- 
trict Judge, Ludhiana, dated 6th March, 
1922, reversing that of the Sub-Judge, First 
Class, Ludhiana, dated 22nd November, 
1921, 


Dr. Nand Laland Mr. Farrukh Hussain 
Khan, for the Appellants. 

‘ Sardar Kharak Singh, for the Respondent. 
JUDGMENT.—On the 21st August, 
1896, Natha Singh mortgaged by a registered . 
deed some land to Santa Singh for Rs. 600. ` 
The mortgage was for 20 years. The mort- 
gagee was toremain in possession of the 
land, totake its producs and to pay the 
land revenue for it. It was stated in the 
deed that as theincome from the land was 


“small, interest on the principal money was to 


be payable at the time of redemption at the 
rate of annas eight per cent. per mensem, 

On the 4th June, 1920, Musammat 
Bhagwan Kaur, daughter of Natha Singh, 
brought a suit for redemption against 
successors of Santa Singh. In her plaint she 
stated that the terms of the mortgage were 
penal and that the mortgagees had profited 
sufficiently from their possession of the land 
and asked that possession might be decreed 
without payment of the mortgage-money. 

Tne Sub-Judge, who tried the suit held 
that the terms of the mortgage disclosed 
no illegal clog upon redemption and gave 
a preliminary decree for possession on paya 
ment of the principal, i. e, Ra. 600, plus 
jaterest at annas eight per cent. per mensem 
as claimed by the mortgagees, 

On appeal the learned District Judge 
considered that theterms of the mortgage 
were inequitable as improperly obstructive 
against redemption and accepting the appeal 
he gaveadecree for redemption on pay- 
ment of Rs. 600 the principal mortgage 
money only, i 

The mortgagess have appealed to this 
















r. Nand Lal for, 
gh against, the ap- 
fact, that the period 
was 20 years is not a 
d for interfering with the 
Pi upon, So far as-we can see 
of the ćontract did not disallow 
tgagorto pay off his interest year 
ear or atvany time before the 20 years 
pad expir But evenif this had been the 
intention, we do not find in this condition 
any illegal or improper obstruction to 
redemption or any justification for refusing 
to enforce: the mortgage on the ground that 
its conditions were unconscionably onerous, 
The rulings cited on behalf ofthe respond- 
ent deal withcases which can be distinguish- 
ed in their circumstances from the pre- 
sent case,and we need not specify them 
here. We accept the appeal and modify the 
decree of the learned District Judge so that 
it will become one for a preliminary decree 
for possession by redemption on payment 
of not only the principal mortgage money 
Rs. 600 but also interest at the rate claimed 
up tothe date of payment. The office will 
draw up the. decree in accordance with O. 
XXXIV, r. 7 granting the mortgagor 6 
‘months for payment. 
Z. K, 





Appeal accepted. 
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- PATNA HIGH COURT. 
ÅPPEAL FROM ORIGINAL DBOREE No. 165 
oF 1924, 

May 21, 1926. 
Present:—Mr. Justice Das and 
Mr. Justice Adami. f 
KOKIL OHAND RAM AND OTHERS 
—PLAINTIFFS—APPELLANTS 
VETSUS 


Raja BANBAHADUR SINGH AND OTHERS 


—DEFENDANTS—RESPONDENTS. 


Fraud—Undue influence—Inadequacy of considera- 


tion, inference from—Specific relief—Discretion of 
Court, effect of fraudulent or innocent misrepresenta- 
tion on—Completed transactions, effect of fraud etc., 
in case of, 

A Court will set aside a completed transaction if 
it is shown that the consideration was so inadequate 
as to lead to the inference of fraud or undue influence, 
but the inadequacy of consideration must be apparent 
and must not be left to be spelled out by dexterous 
arguments asio value. In other words, in order to 
enable the Court to set aside a completed transaction, 
the thing must speak for itself, [p. 472, col. 1] 
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. bad bargain. 
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Obiter.—A fraudulent misrepresentation is a good 
defence to a claim for the specific performance of a 
contract. The Court may also refuse to enforce 
specific performance of a contract in favour of 
a party who has innocently made a representation te 
the other in cases where the party misled would 
have no right to rescind the contract. But it is 
entirely different where a party comes to Court 
and seeks relief on a completed transaction. In that 
case, if fraud, undue influence or fraudulent mis- 
representation is not established, it is no longer in the 
discretion of the Court to refuse the appropriate 
relief. [p. 470, col: 2.] A 

Appeal from a decision of the Additional 
Subordinate Judge, Hazaribagh, dated the 
30th June, 1924. oF 

Messrs. P. C. Manuk and B. C. De, for the 
Appellants. 

Messrs, Hasan Imam; Sakti Kanta Bhatta- 
charji, S. N. Bose and Dhyan Chandra, 
for the Respondents. 


JUDGMENT. 


Das, J.—This appeal arises out’ of a 


“suit instituted by the appellants for recovery 


of possession of certain’ properties on the 
footing of certain-deeds executed by defend- 
ant No. 1 in favour of the plaintiffs, and for 
delivery of those deeds, The deeds referred 
to are (1) a ticcu patta executed by. defend- 
ant No. lin favour of the plaintiffs on the 
20th June, 1920,and (2)a usufructuary mort- 
gage-bond executed by the same defend- 
ant in favour of the plaintiffs on the 30th 
June, 1920. The execution of the documents 
was admitted, but the suit was resisted on 
the ground that there was undue influence 
and fraud exercised on the defendant by the 
plaintiffs. Thelearned Subordinate Judge 
rejected the case of undue influence and 
fraud, but he dismissed the plaintiffs’ suit 
onthe ground that defendant No. 1 was 
in some way misled into entering into the 
transactions in question and that he madea, 
The plaintiffs being dissatisfi- 
ed with the judgment ofthe learned Sub- 
ordinate Judge have appealed to this 
Court, A 

In order’ to understand the case it is 
necessary to deal with certain antecedent 
transactions, Defendant No. lis the Raja 
of Palganj; defendant No. 2is his wife ; 
defendant No. 3is hisson and defendant 
No. 4 is a junior member of the family, in 
possession of certain khorposh properties 
which were the subject-matter of certain 
transactions between him and the plaintiffs. 
There were two sets of antecedent transac- 
tions which it was the object of the transac- 
tions in suit to extinguish,- first, transac- 
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"tions between the plaintiffs and defendant’ : 


No. 2, and, secondly, transactions between 
plaintifis and defendant No. 4. On the 
2ist March, 1910, defendant No. 2 borrowed 
Rs, 2,000 from the plaintiffs and executed 
a hand-note in their favour. On the 6th 
May, 1910, she borrowed another sum of 
Rs. 200 from them and executed another 
hand-note in their favour. On the 14th 
January, 1912, she executed two mortgages 
“in favour of the plaintiffs; one for Rs. 5,000 
and the other for Rs. 1,500. The mortgage 
for Rs. 5,000 was to pay off the principal and 
interest due to the plaintiffs on the two 
hand-notes. The mortgage for Rs. 1,500 
was for cash advance made that day,.These 
were all the transactions between the plaint- 
iffs and defendant No; 2. As between the 
plaintiffs and defendant No. 4 there were 
the following transactions. On the Ist April 
1916, defendant No. 4 borrowed Rs. 11,898 
from the plaintiffs and executed a mortgage 


in their favour in respect of his khorposh > 


properties. On the 30th April, 1917, he 
borrowed Rs. 4,800from the plaintiffs and 
executed another mortgage-bond in their 
favour. The execution of the documents in 
respect of these antecedent transactions was 


admitted in the written statement, but it 


was contended that the full consideration 
was not paid by the plaintiffs. It is to be 
noted that the defendants did not say in 
their respective written statements how 
much was actually received in respect of 
those transactions and they did not venture 
to come to the witness-box to contradict the 
case of the plaintiffs. The learned Subordi- 

. nate Judge has found that the full con- 
sideration was paid in respect of all those 
transactions; and the finding of the learned 
Subordinate Judge on this point has not 
been challenged before us. 

‘In’ order to wipe out all the transactions 
just narrated, a fresh arrangement. was 
come to between the parties. It appears 
that over Rs. 25,000 was due to the plaint- 
iffs from defendant No.4 on the mortgage- 
bonds of the Ist April, 1915, and the 30th 
April, 1917. The plaintiffs assigned these 
mortgage-bonds to defendant No. 3 for a 
consideration of Rs. 25,000. Thecase of the 
plaintiffs on this point is that defendant 
No. 1 who, as I have said, is the Raja of 
Palganj, was anxious to secure the proper- 
ties covered by the transactions of the lst 
April, 1915, and the 30th April, 1917, for his 
son, and he accordingly took an assignment 
of these mortgages for the benefit of his 
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. interest at 2? per cent. per month or. all 


' tuary mortgage-bond was executed on, the 






14th January, 1912. -To discharg 
ity of defendant No. 2 and also 
the claim of the plaintiffs for Rs. S 
as the consideration for the deed ofassi 
ment in respect of the mortgages by defends 
ant No.4 in favour: of the plaintiffs, the 
defendant No. 1 executed two documents 
in favour of the plaintiffs, first, a ticca lease 
of 10 villages for 30 years, and, secondly, 
a usufructuary mortgage-bond in respect 
of his right tothe rents in regard tò 22 
villages from 1921—1935. The ticca leas was 
executed on the 20th June, 1920. The pre- 
mium payable by the plaintiffs was 
Rs, 8,500 and the rent fixed in the lease was 
Rs. 925-15-0 payable in instalments with 


arrears, The sum of Rs. 8,500 payable b: the 
plaintiffs was in fact not paid, and was set 
off against the claim of the plaintiffs as 
against defendant No. 2 whose liability was 
assumed by defendant No.1. The usulruc- 


30th June1920. The consideration for this 
mortgage-bond was Rs. 25,000 which was 
not paid by the plaintiffs but was se). off 
against what was due by defendant No. 1 
to the plaintiffs on the deed of assignment 
of the 30th June, 1920. The result of the 
transactions of the 20th June, 1920, and: the 
30th June, 1920, respectively wasas follows: — 

(1) defendant No. 4 was no longer liable 
to the plaintiffs but became liable to defend- 
ant No. 3 on the mortgage-bonds executed 
by him‘on the 1st April, 1915, and the ‘0th 
April, 1917, respectively; 

(2) defendant No. 3 was liable to pay 
Rs. 25,000 tothe plaintiffs on the deec. of 
assignment of the 30th June, 1920, but that 
liability was discharged by defendant N>. 1 
giving a usufructuary mortgage of certain. 
villages to the plaintiffs; 

(3) defendant No. 2 was discharged from 
her liability to the plaintiffs in respect of 
her mortgages, the claim of the plaintiffs 
being satisfied by the execution of the ti-ca 
lease of the 20th June, 1920, 

Although the documents were executed on 
the 20th June, 1920, and the 80th June, 1920, 
respectively they. were not registered till the 
14th August, 1920. It appears that pending 
the registration of the.documents, an account 
was submitted by the plaintiffs to the de- 














e matter stood as 
the defendants, This 
nd is. printed at page 37, 
Xaper-book, It shows that 
was.due to the plaintiffs on 
transactions to which was added 


mga total of Rs.40,874-e-0, Rupees 5,000 
s wholly given up by the plaintiffs and 
s. 8,500 was shown as realised on ac- 
count of the premium on the ticca lease of 
the 20th June, 1920, and Rs. 26,700 was 
shown as realised on the usufructuary mort- 
gage-bond of the 30th June, 1920, though as 
a matter of fact Rs. 25,000 and not Rs. 26,700 
was payable by the plaintiffs to the defend- 
ant as the premium on the usufructuary 
mortgage-bond. In other words, the plaint- 
‘iffs gave up'another sum of Rs, 1,700. They 
showed Rs 40,200 as having been realised by 

f the ticca lease and usufructuary mortgage- 
bonds as against the sum of Rs, 40,874 8-0 

due by the defendant to the plaintiffs, 
“There “was still a balance of Rs. 674-8-0 
which defendant No. 1 agreed to pay later 

on. This account sheet was signed by the 
defendant on the 13th August, 1920, and 
thereafter on the 14th August, 1920. All 

these documents, namely, the ticca lease of 

the 20th June, 1920, the deed of assignment 

of the 30th'J une, 1920, ‘and the usufructuary 
mortgage-bond of the 30th June, 1920, were 
registered in accordance with law, Defendant 

No. 1, however, refused to make over these re- 
gistered documents to the plaintiffs, and dec- 

lined to make over possession of the proper- 

ties covered by those documents. The plaint- 

iffs, therefore, brought the suit out of which 

this appeal arises for possession of the proper- 

ties on the completed transactions on the 20th 

June, 1920, and the 30th June, 1920, respec- 

tively. 

The learned Subordinate Judge entirely 
misunderstood the scope of the suit. He 
thought that the suit was onefor specific 
performance of a contract and he took the’ 

view that he had a discretion to refuse 
specific performance, if he considered that 

the defeadant had made a bad bargain. He 

found that consideration passed in respect 

of the earlier transactions ; he found that no 
undue influence was proved in respect of 

the earlier transactions into which defend-’ 

ant No. 2 entered ; but he thought “ it was 

not at alla good bargain forthe defendant 

to make provision for his son by encumber- 

ing his otherwise encumbered estate.” 

He took the view that defendant No, 1 did 
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of Rs,1,000 for costs of stamps, ete. : 
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not understand the account, Ex. 15,and he 
says that “it is not unreasonable to suppose 
that the defendant No.1 was misled into 
executing those documents,” It may be 
pointed out that defendant No. 1 did not 
venture to come to the witness-box and in 
the absence of any explanation by him, it 
was not open to the learned Subordinate 
Judge fo take this view of the evidence, 
His final view is that “it isimpossible to 
conceive of a, better example of one sided 
affair and very bad bargain for the defend- 
ant No. 1." In this view he thought that it 
was open to him to refuse specific per- 
formance of the contract: As I have al- 
ready said, the learned Subordinate Judge 
has misconceived the natureof the plaintiffs’ 
suit whichis not for specific performance 
ofa contract but for relief on the footing 
of completed transactions. It is quite 
true that any misrepresentation whether 
fraudulent or innocent which is sufficient 
to avoid a transaction isa good défence to 
proceedings, against a party misled, for the 
specific performance of the contract. It is 
also true that the Court may refuse to 
enforce specific performance of a contract 
at suit of a party who has innocently made 
a representation to the other in cases where 
the party misled would have no right to 
rescind the contract. But thisis owing to 
the discretionary nature of the relief of 
orderingspecific performance, and to tle 
fact that, in granting or withholding this ` 
remedy, the Court may have regard to con- 
siderations of unfairness or hardship, and 
as to the party’s conduct which would have 
no weight at law. But the position is entire- 
ly different where a party comes to Court 
and seeks relief on completed transactione, 
There is no longer any discretion in the 
Court to refuse to give the plaintiff the 
appropriate relief unless it be established 
that at law he is not entitled to the relief, 
Fraud and undue influence and fraudulent 
misrepresentations, if established, are good 
grounds for refusing the plaintiff the ap- 
propriate relief even where the matter has 
passed from the domain of contract to that 
of conveyance. But itis conceded that no 


-such case has been established by the 


defendants. Mr, Hasan Imam, however, con- 
tends that thereis such inadequacy of con- 
sideration in this case, that although there 
is no positive evidence of fraud, the Court 
will presume that.the transactions were the 
result of an imposition on the defendant. 
lt is well: established that the fact that a 
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transaction was at an undervalue is evi- 
dence from which it may be inferred that 
the party thereby benefited was guilty of 
fraud or undue influence, and that where it 
is sought to set aside d sale on these grounds 
. the inadequacy of the consideration given 
may possibly be so gross as to leave room 
. for no other inference than that the bargain 
was obtained by undue influence or fraud. 
Mr. Hasan Imam who has argued this case 
on behalf of the respondents with conspicu- 
ous fairness has put his whole case on this 
basis. He contends that the consideration 
is so grossly inadequate that we ought to 
presume that the transactions were the re- 
gult of undue influence exerted by the 
plaintiffs on defendant No,-1. 
I now proceed to consider whether the 
' consideration is so grossly inadequate as to 
give rise to the inference of fraud or undus 
influence, 
have to distinguish between transactions of 
Sar as No. 2 and those of defendant 
No. 4. 

First, as to the transactions of defendant 
No. 2, Themortgage bonds of defendant 
No. 2 were executed. as I have said, on the 
14th January, 1912, that is to say, some- 
time in Magh, 1319. The loans were re- 
payable in January, 1913, that isto say, in 
Magh, 1320. These debts were satisfied 
bythe ticca patta executed by defendant 
No. 1 in favour of the plaintiffson the 
20th June, 1920. The question arises. what 
did defendant No. 2 have to mortgage? Mr. 
Hasan Imam draws our attention to Hx. G 
(page 1, part ITI, of the paper-book) which is 
a patta executed by Raja Parasnath Singh 
in favour of defendant No. 2 on the 14th 
April, 1902. Raja Paras Nath was the father- 
in-law of defendant No. 2, and following 
the family custom he made a grant of 
certain villages to defendant No. 2 includ- 
ing the village which was mortgaged by 
defendant No.2 tothe plaintiffs. It appears, 
however, .that the grant was for a.lixed 
period of 20 years from 1310 to 1329, that 
is to say, from 1903 to 1922. The ticca patia 
is dated the 20th June, 1920, and Mr. Hasan 
Imam contends that at the date of the'ticca 
prita the lease of the properties in favour 
of defendant No. 2 had only two years to run, 
and that, therefore, practically there was no 
consideration for the ticca patita. It is 
contended that, had they sued upon the 
mortgages executed by defendani No. 2 
. in their favour, the plaintiffs could not have 
got anything from the properties. Any 
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- defendant No. 2 could Ñ 


Ia considering this matter we 












@earee which thay 


cuted against her nor co 
against the proparties which 
ba ths properties of defendant N 
time the mortgage suits ware 
The argumant would have great for 
for a confirmatory grant executed 
defendant No. 1, the present Raja 
Palganj, in favour of his wife defendant 
No, 2 on the 30th November, 1919. By 
this document which is Ex. 11 (printed at 
page 39, part III of the papar-book) defend- 
ant No. l gave a perpetual mokarrari to 
defendant No. 2 “descendible to children 
from generation to generation and succes- 
sion after succession in the male and female 
lines” of the entire 16 annas in 20 villages 
including the village which was mortgaged 
by her to the plaintiffs. Tae position, 
therefore, is that on the 20th Juns, 1920, 
the date of the ticca patta, defendant No. 9 
had a complete title to the property which 
was the subject-matter of her mortgage. 
It is quite true that at the date of her 
mortgages she had only a lease fora num- 
ber of years, but she represented to the 
plaintiffs that she was authorised to trans- 
fer the village to them and professed to 
transfer it for consideration. That being 
so, such a transfer would operate on the 
interest which defendant No. 2 acquired 
in such property subsequently. It is not 
necessary to refer to the authorities on the 
point: it is sufficient to say that s. 43 of 
the Transfer of Property Act embodies the 
principle which has been accepted in deci- 
sions far too numerous to mention. 

I now come to the transactions of defend- 
ant No.4andthe decision of the learned 
Subordinate Judge is wholly based on 
these transactions. It appears that prior 
to the lst of April, 1915, defendant No. 4 
was indebted to various persons. Heavy 
interests were payable on those debts which. 
amounted to Rs. 6,000, He also required 
money to perform the marriage ceremonies 
of his son and daughter. In these cir- 
cumstances he tooka loan of Ra 11,898 
from the plaintifs on the 1st April, 1915, 
and executed a mortgage-bond in their 
favour. In the mortgage-deed he recited 
that the debt of Rs. 6,000 due by him was 
all incurred for necessary house-hold ex- 
penses. He also alleged that the balance of 
the money was required by him for family 
necessities. He also asserted that he held 
the property which he offered as security 





















maintifis as his khorposh 
NGE or co-partnership of 
here are similar recitals 
Page-bond of the 30th April, 
P>pears, however, that: a suit for 
was. instituted’ by Kodnarain 
as against defendant No. 4, and that 
ecree for partition of the khorposh pro- 
erties has been made and that the decree 
-has been carried into execution. The 
learned Subordinate Judge says that de- 
fendant No: 4 has only 1/5th share in the 
villages which were mortgaged by him to 
the plaintiffs. According to him his 1/5th 
share is worth about Rs. 12,000 or Rs. 14,000 
and, therefore, it was avery bad bargain 
‘on’ the part of defendant No.1 to take an 
assignment of the mortgages on which 
more than Rs, 25,000 was due for Rs. 25,000 
when he could not realise’ more than 


Rs. 12,000 to Rs. 14,000 on those mortgages © 


‘from defendant No. 4. Now the Palganj Raj 
isan impartible Rajand there is no doubt 
that akhorposh grant was madein favour of 
‘defendant No. 4in respect of the villages 
which were mortgaged by him to the plaint- 
iffs. It is the case of the plaintiffs that 
these khorposh grants are also impartible. 
They assert, in other words, that the custom 
_which prevails in theemain family also pre- 
vails in the junior families. The Record of 
Rights certainly supports the contention of 
the plaintiffs and it may be pointed out 
that the loan was granted to’ defendant 
No. 4 on the representation that he held the 


properties in his own right and not jointly | 


‘with any one else. The entries in the 
Record of. Rights are Exs. 20 (a), 20 (b), 20 (e) 
and 20 (d) printed at pages 71—77, part HI 
of the paper-book. These entries show that 
Pitamber Singh, defendant No. 4, held the 
villages directly under the proprietor, the 
Raja of Palganj, and that various members 
of the family of Pitamber Singh held small 

_ plots ofland under Pitamber Singh and 
by virtue of khorposh grants made by 
Pitamber Singh in their favour. The 
entries in the Record of Rights lead to the 
irresistible inference that Pitamber Singh, 
defendant No. 4, is the sole proprietor of 
the villages which he mortgaged to the 
plaintiffs, and that the various members 
of his family hold khorposh grants under 
him by virtue of settlements made by him 
in their favour. The plaintiffs are not 
affected by the decree for partition made 
at the instance of some of: the members of 
the family as against Pitamber Singh. 


KOKIL CHAND RAM V, BANBAHADUR SINGH, 


(96 I. O. 1926] 


There is strong reason to suspect that the 
decree is a collusive one and that the 
suit was part of a design to defeat the 
claim of the mortgagees. It is, however, 
not necessary to consider whether the decree 
was a collusive one or not, it is sufficient 
‘to say that defendant No. 1 as the pro-- 
prietor of Palganj Raj is presumably ac- 
quainted with the incidents that obtain in 
the families of the cadets of the Raj. He 
saw the morfgage-bonds executed by de- 
fendant No, 4 in favour of the plaintiffs 
‘and he was aware of the partition suit in- 
stituted against Pitamber Singh. He enter- 
ed into the transaction with the plaintiffs 
with his eyes open and he had numerous 
persons to advise him in the matter. There 
are recitals of legal necessity in the bonds 
executed by defendant No. 4 in favour of 
the plaintiffs and it must be assumed that 
defendant No. 1 as the head of the family, 
was aware of all the circumstances in con- 
nection with the matter. At any rate he 
was far better acquainted with these facts 
than the plaintiffs and it is impossible to. 
say that knowing the facts,as he must be 
presumed to have known, he could have 
been imposed upon by the plaintiffs. I 
entirely agree that a Court will set aside a 
completed transaction if it is shown that 
the consideration was so inadequate as to 
lead to the inference of fraud or undue influ- 
ence, but the inadequacy of consideration . 
must be apparent and must not be left to be 
spelled out by dexterous arguments as to 


value.’ In other words, in order to enable-. - 


the Court to set aside a completed transac- 
tion, the thing must speak for itself. I am 
of opinion that it has not been shown in 
this case that thereis such inadequacy of 
consideration as to lead to the inference 
of fraud or undue influence. f 
< Ihold that there is no defence to the suit 
which should have been decreed by the 
learned Subordinate Judge. I would allow 
the.appeal, set aside the judgment and the 
decree passed by the Court below and give 
the plaintiffs a decree in terms of prayers 
1—5. The plaintiffs are also entitled to 
their costs both in this Court and in the 
Court below as against defendant No. 1. 
Adami, J.—I agree. 
A./3. D. Appeal allowed. 
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LAHORE HIGH COURT. 
First Civic APPEAL No, 1871 or 1922. 
January 30, 1926. 
Present:—Mr. Justice Campbell and 

$ Mr. Justice Zafar Ali. 
ATMA SINGH—DEFENDANT— APPELLANT 
versus 
NATHU MAL—P attire, GANGA 
BISHEN AND OTHERS—DEFENDANTS— 
RESPONDENTS. 

Court Fees Act (VII of 1870), Sch. I, Art. 1~Decree 
declaring property subject to charge—Appeal—Valua- 
tion-—Court-fee, payable. 

Where a decree is passed by the trial Court that 
certain property in the hands of a particular defend- 
ant is, along with property in the hands of other 
defendants, subject to a charge for a certain amount, 
an appeal by that defendant against the decree must 
bear a Court-fee stamp ad valorem on the amount of 
the charge declared on the property, not exceeding, 
however, the value of the property in the hands of 
the appellant which has been declared to be the sub- 
ject of the charge. 


First appeal from the decree of the Sub- 
ordinate Judge, First Class, Amritsar, dated 
the 8rd February 1923. 

Mr. J. G. Sethi, for the Appellant. 

Messrs. Jagan Nath Aggarwal, Balwant 
Rai, Hakumat Rai and Lal Chand; for the 
Respondents. 


JUDGMENT.—A preliminary objec- 
tion is taken that there has been no proper 
presentation of this appeal which was filed 
ae Court-fee stamp of Rs. 10 on Ist May, 


The nature of the suit is as follows :—In 
1919, the plaintiff sold a shop and a house 
to Ganga Bishen, Lalu Mal and Sain Das 
for Rs. 18,500. A stipulation was made that 
Rs. 12,000 of the sale price were to remain 
in deposit with the vendees to be paid with- 
ina year together with interest, the pro- 
perties being hypothecated for the amount 
due. The three vendees subsequently 
re-sold the house and shop which passed 
through several hands until finally the house 
was acquired by Karam Chand and the shop 
by Atma Singh. The suit is by the 
original vendor against his own vendees 
and the subsequent’ transferees for 
Rs. 13,051-12.0. . 

The lower Court has decreed in favour of 
the plaintiff as follows:—Jamna Das one 
of the intermediate transferees is to pay 
Rs. 528. The balance is to be realised from 
the house. In case of deficiency it is then 
to be.realised from the-shop and if there 
is any further deficiency the original 
vendees are responsible for it. Atma Singh 
“who holds the shop has now appealed on 
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four grounds, of whi 
lower Court erred: in 
appellant was not entiti 
payment of money was cond 
livery of possession and, the 
maintain that Atma Singh is 1 
liable for the claim and that.the pi 
has no lien on the shop. 
The law is clear as tothe proper Cour 
fee to be paid on such an appeal. It was 
pointed out in Venkappa v. Narasimha (1), 
the decision in which was approved by a Full 
Bench in Kesavarapu Ramakrishna Reddi 
v. Kotta Kota keddi (2). The Full Bench 
decision was followed in Jugal Pershad 
Singh v. Parbhu Narain Jha (3) and Tharu 
Mal v. Chandu Ram (4). The appellant's 
appeal was against somuch of the decree 
as rendered his property liable and sought 
that he should be released from the decree. 
The proper stamp to be paid was one ad 
valorem on the value of the decree, not ex- 
ceeding, however, the value of the shop. 
The appellant should have valued his shop 
and paid Court-fee on that valuation, and, 
if the respondents had challenged the cor- 
rectness of the valuation, the matter would 
have been investigated and adjudicated 
upon in the usual manner. Instead of this 


and in spite of objections raised by the office 


the appellant insisted upon appealing ona 
Rs. 10 stamp and declaring the value of 
his appeal for purposes of Court-fee to be 
declaratory. There is no forcs in the 
appellant’s learned Counsel’s argument that 
for all practical purposes there was an ad- 
judication on the question of Court-fee 
stamp by the Taxing Officer. The case was 
never before the Taxing Officer. In our 
opinion the appellant’s learned Counsel 
could have had no reasonable doubt about 
the law governing his case and there was 
no bona fide mistake. We refuse, there- 
fore, to extend time unders. 149, C. P. C., 
and we dismiss the appeal with costs. 

Z. K. Appeal dismissed. 

(1) 10 M. 187; 3 Ind. Dee. (x. s.) 882. 

(2) 30 M. 96; 1 M. L. T. 311; 16 M. L. J. 458. 

(3) 8 Ind. Cas. 1145; 37 O. 914. 

(4) 33 Ind. Cas. 138; 11 P. R. 1916; 59 P. W. R. 
1916. 













IGH COURT. 
PRDER No. 191 op 1925. 
March 5, 1926. 

r. Justice Suhrawardy and 
Mr. Justice Page. 

ITNATH DEB AND OTABRS— | 
OProsiTn PARTIFS— APPELLANTS 





AND OTHERS—PsTITIONERs —RESPONDENTS, 
Civil Procedure Code (Act V of 1908), 0. XLI, r. 38 
—-Appeal—Appellate Court, power of, to modify dec- 
ree in favour of party not impleaded in appeal— 
Limitation Act (IX d 105), s. 20—Part payment 
—. nt in kind, effect of. * f 
kag 33 of 0. XLI of the O. P. C. should be given 
a broad and generous interpretation in view of the 
fact that it is intended to secure consistency in the 
administration of justice and avoid anomalies which 
may result if the Court is held to be helpless in 
giving effect to its own decision, to the full extent. 
7 1. 2. 
Les rate = aa O. XLI an Appellate Court may pass 
any order it thinks fit in appeal though the appeal 
does not extend to the whole of the ee ; ka kan 
rai d though the power is exercisec 
of an a ini a party who has not objected to the 
An Appellate Court may under this rule 
favour of respondents who have not 
decide any question in favour of a 
who is not a oaet 2 the 
2 the power which is vested in the Court 
ape aie vale is be exercised in the interest of 
and for the furtherance of justice, and ordinarily the 
exercise of this power should be limited to those 
cases where. as the result of the Appellate Court's 
interference with the decree in favour of the appellants, 
further interference is required in order to adjust 
the rights of the’ parties in accordance with justice, 
equity. and good conscience. [p. 477, cols. 1 a Ni 
Ver Page, J.—A payment within s. 20 of the Limi- 
, tation Act need not be in cash or currency, but if it 
is to be in kind the party alleging that the payment 
was made must prove that there was an agreement be- 
tween the parties that the payment shall be made in 
that particular manner. {p. 477, col. 1.] g | 
Appeal against an order of the Subordi- 
nate Judge, Second Court, Midnapore, 
dated the 5th of January, 1925, reversing 
-that of the Munsif, Ghatal, dated the 4th 


of September, 1924. ; 

Babu Gopendra Nath Das, for the Appel- 
etn S. C. Maity, Babus Apurba Chandra 
Mukherjee and Durga Chandra Roy Chou- 
dhury, for the Respondents. 


JUDGMENT. . 
Suhrawardy, d.— This appeal arises 
in connection with execution proceedings 
and the main question considered in the 
Court below ig whether the execution 
ime-barred. 
ki decree was passed on the 21st of 
December, 1918. It was a personal decree 


decree. | 
pass an order in 
appealed and may 
party to the suit 
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against ‘judgment-debtors Nos. 1 and 2 
passed under O XXXIV,17,.6,0.P.C. Re- 
spondent No. 3 is a transferee from tha 
other two judgment-debtors. 

The decree-holder’s case is that on the 
26th of January, 1919, Rs. 6 was paid by 
respondents Nos. 1-2, the judgment-debtors, 
on the 26th of October, 1919, another sum 
of Rs.3 was paid by respondents Nos. 1 
and 2, en the 2nd of November, 1920, a 
sum of Rs. 2 was paid by the second re- 
spondent alone, on the 20th of December, 


.1921,a sum of Rs. 2 was paid by the first 


respondent alone and on the 17th of 
January, 1922, Rs. 33 was paid by the second 
respondent only. The first application for 
execution was made on the 10th of Novem- 
ber, 1922, and notica under O. KAT, r. 22 
on the judgment-debtors was ordered to be 
issued on the 24th of November, 1922, and 
the notice was served. No further steps 
in execution having been taken, the execu-, 
tion case was struck off and a second ap- 
plication for execution was presented on 
the 28th of January, 1924, It was objected 
on behalf of the judgment-debtor No. Z 
that the execution was barred under Art. 
182 of the Limitation Act. 

The Court of first instance believed the 
third and the -fourth payments, ‘namely, 
the payments on the 2nd of November 
1920 by the second respondent, Mandakini, 
and on the 20th of December, 1921, by the 
first respondent, Sashi Mukhi, and held that 
the execution was not barred by limita- 
tion. 

On appeal by the first respondent the 
Subordinate Judge found upon the evi- 
dence that the books produced by the dec- 
ree-holders were not genuine, and for the 
reasons given by him he disbelieved the 
oral evidence of, the decree-holders:. He 
found thatthe payment of Rs, 2 by Sashi 
Mukhi on the 20th of December, 1921, was 
not proved. and hence the execution so far 
as against her was barred. He further 
found that the payment on the 2nd of 
November, 1920, by Mandakini was also not 
proved. In the result he dismissed the ap- 
plication for execution. 

Two points have been raised on behalf of, . 
the decree-holders in this appeal. 

Firstly, it -is contended that the Court 
below should not have considered the pay- 
ment made hy Mandakini on the 2nd of 
November, 1920,aa she was neither an appel- 
lant nor a respondent before it. It is argu- 
ed that if the Court acted under O, XLI, 
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: 71. 33 the Court was not justified in passing 
-an order in favour of a party who was not 
.made a respondent in-the appeal; and, in 
support of this view, reliance has been 
placed on the cases of Jogesh Chandra 
_ Banerjee v. Sarada Kumar Chakravarti (1) 
.and Haridas Dey v. Kailash Chandra Bose 
. (2). The first case is not decided on the 
: construction of O. XLI, r. 33, and is based 
- upon its own particular facts. The second 
case, decided by the same Judges who were 
, parties to the first case, no doubt, sup- 
_ ports the appellant’s contention. Fletcher, 
J., laid down the proposition broadly thus: 
“That section” (O. XLI, r. 33) “does not 
apply to a person who was not a party 
to the appeal, These non-contesting de- 
_fendants were not parties to the litigation 
in the lower Appellate Court. Obviously, 


„on first principles, the learned Judge in: 


: that Oourt could not vary the decree of 
the Oourt of first instance as regards their 
-fighte and liabilities as adjudicated on by 
that Court,” In my humble judgment, the 
restriction to the operation of r.33 put by 
the learned Judge is not borne out by the 
wording of the section’ or the principle 
underlying the.enactmient. Order XLI, r. 
33, is in these words: “The Appellate 
. Court shall have- power to pass any decree 
: and make any order which ought to have 
been passed or made and to pass or make 
such further or other decree or order as 
the case may require.” I pause here to 
comment that if the section had ended here 
there would have been no limitation to 
-the right of the Court to pass any order 
which on its finding | should have been 
passed. The section goes on: “and this 
power may be exercised by the Court 


notwithstanding that the appeal is as to” 


part only of the decree and may be eser- 
cised in favour of all or any of the respon4- 
ents or parties, although such respondents 
oy parties may not have filed. any appeal 
or objection.” The net result of the en- 
actment is that the Appellate Court may 
pass any order it thinks fit in appeal 
‘though the appeal does‘not extend to-the 
` whole of the decree appealed against and 
| though the power is exercised in favour of 
‘any respondent or any party who has not 
objected before it to the decree. By the 
‘use of the expression “respondents or 
parties ” in the section I underatand that 
the Appellate Court may pass an order in 


(1) 49 Ind. Cas. 834; 23 C. W, N. 223, ‘ 
. (2) 44 Ind, Cas, 480, 
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favour of the. respo 
appealed and it may 
question in favour ofa p 
understand a party to the s 
not a respondent in the appeal 
there was no sense in using the 
spondents or parties.” The learned 
in the cases above referred to may 
been induced to form the opinion they dit 
in view of theillustration attached to the 
section, but it is hardly necessary to say 
that the illustration does not limit the 
section and is not intended to illustrate 
its full scope. The view that appeals to 
me is supported by the decision in the 
case of. Ambika Charan Chakrabarti v. 
Sasttara Debi (3). The section should be 
given a broad and generous interpretation 
in view ofthe fact that it is intended to 
secure consistency in the administration of 
justice and avoid anomalies which may 
result if the Courtis held to be helpless 
in giving efféct to its own decision, to the 
full extent. Where the rights of parties 
depend on the same obligation e. g., a con- 
tract; and where the Court finds that the 
contract is genuine or not genuine it may 
give effect to its finding by holding all the 
parties liable under the contract or by 
exonerating all the parties who are sought 
to be made liable, without consideration as 
to whether such parties are before it or nct. 
But the power which the Court is vested 
with under this section must be exercised in 
the interest of and for the furtherance of 
justice where, as has been observed in the 
case of Ganga Dhar Muradi v. Banabashi 
Padhari (4), “ as the result of the Appellate 
Oourt’s intérference in favour of the appel- 
lants, further interference is required in 
order to adjust the rights of the parties 
in accordance with justice, equity and good 
conscience.” In the view that I have taken 
I am sceptic about the propriety of 
giving the section such a narrow construc- 
tion as not to make it applicable to cases 
where there may be disregard of the provi- 
sions of other Statutes such as the Ccurt 
Fees Act,as has been observed in Abjal 
Majhi v. Intu Bepari (5) and Akimannessa 
Bibi v. Bepin Behari Miiter (6), as the sec- 
tion is expressly made applicable to ap- 


(3) 30 Ind. Cas. 868; 32 C. L. J. 61. 

(4) 24 Ind. Cas 20s; 22 O. L. J. 390. 

(5) 32 Ind. Cas. 494; 22 C. L. J. 394; 20 CW N. 
CL 


542. l 
` (6) 32 Ind. Cas. 499; 22 . J, 397; 20 C. WER. 
544. 










he decree. Asto sub- 
the Law of Limitation 
ferent considerations will 
ordance with the above ob- 
: shonld have felt inclined to 
t the ,determination of the question 
the payment by Mandakini on the 
of November, 1920, was not necessary 
in order to give relief in the appeal by 
Sashi Mukhi, for it is apparent that, even 
if that payment was believed, it would 
not have under s. 21 of the Limitation Act 
extended the period of limitation against 
Sashi Mukhi. I would have given effect 
.to the contention of the decree-holders 
that the Court of Appeal below should not 
have dismissed the entire- application for 
execution but should have allowed the exe- 
cution to proceed as against Mandakini, the 
respondent No. 2; but I find from a perusal 
of the judgment of the learned Judge 
that he was invited by the decree-holders 
to decide the factum of the alleged pay- 
ment on the 2nd of November, 1920, by 
Mandakini. The idea in the Court below 
of the legal advisers of the decree-holders 
was apparently that a payment by one 
judgment-debtor would stop limitation 
running as against the other judgment- 
debtor. It might have been a mistaken 
view of the law but it was at the invita- 
tion of the decree-holders that the Judge 
went to decide that question and it -was 
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found that the payment on that date was . 


also not proved. Having come to that find- 
ing, I cannot say that he acted illegally 
in dismissing the decree-holders’ applica- 
tion for execution in toto. 

. Secondly, it is urged that the Court of 
Appeal below should have considered: the 
payment alleged to have been made on the 
17th of January, 1922. That. payment was 
made more .than three years after the 
decree which had -been passed on the 
21st of December, 1918, but the second pay- 
ment which is alleged to have been made 
by respondents Nos. 1 and 2 on the 26th of 
October, 1919, would make the subsequent 
payment in time fo save the decree. It is, 
therefore, submitted that the Court below 
having found that the fourth payment 
was not proved should have enquired into 
the last payment before holding that the 
application for execution was barred. It 
appears that there is no express finding 

f by the learned Subordinate Judge with 
regard to this payment but it appears that 
the first Court did not consider this alleged 


- 


‘the fourth and the fifth payments. 
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payment and in the lower Appellate Court 
the learned Subordinate Judge has dis- 
believed all the evidence that was brought 
forward to support this payment in con- 
nection with the consideration of the fourth 
payment, and it further appears that this 
last payment was never pressed before the 
learned Judge nor was he invited to ex- 
press any definite opinion upon it. The 
judgment of the Subordinate Judge where 
he deals with the question begins with 
these words: “Now, the main question in 
this case is whether any payment was 
made by judgment-debtor No. 2 on the 
5th Pous 1328 B. S., i.e, 20th December, 
1921.” Then he goes on te consider the 
evidence and observes that the evidence 
consists mainly of one witness, namely, 
Jasoda Nandan Hazari, who states that he 
made entries in the books in 1328 -B. 8. ao 

e 
discusses the decree holder's evidence and 
comes to the conclusion that the books 
of account filed on behalf of the .decree- 
holders are fabricated and that the witness 
Jasoda could not have written the books. 
In these circumstances, I think it will 
serve no useful purpose to ask the learned 
Subordinate Judge to consider the last ` 
payment. Evidently his opinion is that the 
books filed by the decree-holders in support: 
of the alleged payments could not be relied 
upon and that the oral evidence such as was 
adduced before him was of persons who 
were either their servants or directly relat- 
ed to them. 

The result is that, in my opinion, this 
appeal fails and is dismissed with costs, 
hearing-fee two gold mohurs. 


Page, d.—I agree. 

As regards the contesting respondent- 
judgment-debtor No. 2, the learned Judge 
in the lower Appellate Court has held that 
the alleged payment of Rs. 2 on the 20th 
of December, 1921, on her behalf as part 
payment of the debt was not proved. The 
learned Vakil for the appellants contends 
that there is no finding that a subsequent 
payment of Rs. 33 alleged to have been ’' 
made as part-payment of the debt on the 
17th of January, 1922, has not been proved. 
In my opinion there is no substance in this 
contention. It is not contended that this 
sum of Rs. 33 was paid in cash or currency. 
What is contended is that on the 3rd of 
Magh 1328B. S. the defendant No. 2 deliver- 
ed or caused to be delivered to the plaint- 
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iffs some paddy,and a witness was forth- 
coming on behalf of the plaintiffs who 
stated that that paddy was taken as part 
payment of the debt in question. Although 
itis well-established that a payment with- 
ins. 20 of the Limitation Act of 1903 need 
not be in cash or currency, yet, ifitis to 
be in kind the party alleging that ths 
payment was made must prove that there 
was an agreement between the parties that 
the payment shall be made in that par- 
ticular manner. The learned Judge in the 
lower Appellate Court has disbelieved the 
evidence of the witness who purported to 
prove the alleged payment of Rs. 33 by 
appropriation of paddy, and, in my opinion, 
in substance there is a finding that no 
payment on the 17th of January, 1922, for 
the purpose of limitation was made. That 
disposes ofthe appeal so far as the second 
defendant is concerned. 

It appears, however, that the plaintiffs in 
the lower Appellate Court contended that 
if there was a payment made on the 2nd of 
November, 1920, by the first defendant, (who 
did not appeal from the decree passed 
against her to the lower Appellate Court) 
the effect’ of such a payment would be that 
the plaintiffs’ cause of action would be 
saved as against both the first and the 
second defendants. The learned Judge 
came to the conclusion that none of ‘the 
alleged payments were proved to have 
been made and dismissed the plaintiffs’ 
suit as against both the joint debtors. The 
learned Vakil on behalf of the appellants 
has contended that the learned Judge in 
the lower Appellate Court had no jurisdic- 
tion to dismiss the suit as against the first 
defendant because the first defendant was 
not a party to the appeal. In my opinion, 


that is not the true construction to be 
placed upon O. XLI, r. 33, C. P.C. In my- 


opinion, it was open to the Court to dismiss 
the suit notwithstanding that the appeal 
was not directed against the entire decree 


- and notwithstanding that the first defend- 


ant had not filed an objection or an appeal 
against the decree which had been passed 
against her, the real position being that 
upon a true construction of r. 33 “no hard 
and fast rule can be laid down; but I 
think it may be fairly said that ordinarily 
the power contained in r. 33 should be 
limited to those cases where, as the result 
of the Appellate Court’s interference with 
the decree in favour of the appellants, 
farther interference is required in order to 


MANGHI V. DIAL CHAND. 













adjust the rights of 
ance with justice, equ 
science”; ‘Per Jenkins, C. 
Muradi v. Banabashi Padiha 
lustration of the way in which tN 
be utilized is to be found in Ambi 
Chuckerburtty v. Sasitara Devi (3). 
of course, must be taken in each case to 
that r. 33 is not utilized as a mode 
evading the provisions of other statutory 
rules or Orders. In this case the Court 
having found at the appellants’ invitation 
that no part payment of any sort or kind 
was made, in my opinion, it was a proper 
exercise of the powers entrusted to him 
under r. 33 that the learned Judge should 
have held in the circumstances of the 
particular case, the entire claim of the 


‘plaintiffs should be dismissed. [agree in 


the order which has been passed. 
Z. K. Appeal dismissed. 


LAHORE HIGH COURT. 
Second CIVIL APPEAL No. 2356 or 1922, 
May 28, 1926. 

Present:—Sir Shadi Lal, Krt., Chief 
Justice, and Mr. Justice Coldstream, 
MANGHI AND oras#rs—Puaintirrs— 
APPELLANTS 

se l versus 
DIAL CHAND AND anotHER—DeranpANts— 
RESPONDENTS, 

Mortgage Interest when charge on property. 

In the absence of uny contract to the contrary, a 
mortgages is entitled to treat interest due under the 
mortgage asa charge on the property and the fact 
that the mortgagor has made himself personally 
liable makes no difference. [p. 478, col. 1.] 

Ganga Ram v. Natha Singh, 80 Ind. Cas. 820: 5 L. 
425; 110. L. J. 534; 2 Pat. L. R. 257; 20 L. W. 101; 
26 Bom. L. R. 750; A. 1. R. 1924 P. ©. 183; 22 A L. 
J. 688; 47 M. L. J. 64; 100. & A. L. R. 771; 35 M. L. 
T. 141; (1924) M. W. N. 599; 6 L. L. J. 551; 51 L A, 
377; 1 L. C. 446; L. R. 5A. (P. C.) 133; 6 P. L.T. 97; 
10. W. N. 469; 29 0. W. N. 558 (P. C.), followed. 

Second appeal from a decree of the Dis- 
trict Judge, Dera Ghazi Khan, dated the 
13th June, 1942, modifying that of the Sub- 
ordinate Judge, Dera Ghazi Khan, dated 
the 23th July, 1921, | 

Mr. Ghulam Mohy-ud-din, for the Appel- 
lants. f i 

Mr. Devi Dayal, for the Respondents. 


JUDGMENT. —This appeal arises out 
of a suit for redemption of a mortgage, 
and the only question which requires deter- 








or the payment of interest and their 
riships of the Privy Council have laid 
own the principle that the mortgagee, 
-in the absence of any contract to the con- 
trary, is entitled to treat interest due under 
a mortgage as a charge on the property, 
Ganga Ram v. Natha Singh (1). The learned 
Counsel for the mortgagors, however, con- 
tends that this general rule has been dis- 
placed by the covenants in the deed. Now, 
it is true that the mortgagors made them- 
selves personally liable for the payment 
of the interest but personal liability is in no 
way incompatible with the fact that the 
interest formed also a charge on the pro- 

perty. $ : 
Indeed,.the covenant as to redemption 
distinctly provides that the property shall 
be redeemable on payment of zar mutaliba 
and the learned Counsel for the appellants 
admits that the expression zar mutaliba 
means money ‘demandable’ or ‘claimable,’ 
and that ordinarily a mortgagee would be 
entitled to claim not only the principal 
mortgage-money but also interest thereon. 
It is, however, urged that the context in- 
dicates that zar mutaliba.was intended to 
include only the principal mortgage-money 
and such agricultural expenses as may have 
been incurred by the mortgagee, This con- 
struction has not been accepted by the 
learned District Judge, and after perusing 
` the terms of the deed, we are of opinion 
that the parties used the expression in its 
ordinary meaning, and that there is no 
ground for putting a forced construction 

upon it. | : i 
‘We concur, accordingly, inthe conclusion 
of the learned District Judge, and dismiss 

eal with-costs, 
vee Appeal dismissed. 


(1) 80 Ind. Cas. $20; 5 L. 425; 11 O. L. J. 534; 2 
Pat. L. R. 257; 20 L. W, 101; 26 Bom: L. R..750; A. 
L R. 1924 P. O. 183; 22 A. L. J. 688; 47 M. L. J. 64; 
100. & A. L. R. 771; 35 M. L. T. 141; (1924) M. W. 
N. 599; 6 L. L. J. 55l; 511. A. 377; 1 L. ©. 446; L. 
R. 5 A. (P. C) 133; 6 P. L. T. 97; 1 O. W. N. 469; 29 


Q: W. N. 558 (P. C.).- 


KASUMARI DAB v. MAKEHU, 
the mortgagors are 
he property on payment 


e,morigage-deed contains a stipu- 
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ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No. 1558 oF 1923. 
May 14, 1926. 

Present :—Mr. Justice Daniels and 
Mr. Justice King. 
KASUMARI DAS—Ptattirer— 
APPELLANT 
VETSUS 
MAKKHU AND OTHERS —DErenpants— 
RESPONDENTS. 

Succession Certificate Act (VII of 1889), s. Jem 
Mortgage-debt--Succession certificate, whether neces- 
sary—Certificate not produced in trial Court—Dis- 


- missal of suit—Certificate ‘produced in Appellate Court, 


effect of. : : 

A succession certificate is necessary in respect of 
a mortgage-debt. p 

Where a trial Court allows a plaintiff time. to ob- 
tain a succession certificate and the plaintiff fails tó 
obtain it within the time allowed and his suit is dis- 
missed, the production of the certificate in the Appel- 
late Gourt cannot have a retrospective effect and the 
decree dismissing the suit for want of a certificate, 
cannot be upsat on the ground that the certificate has 
been produced in the Appellate Court. [p. 479, col. 1,] 

Second appeal from a decree of the 
District Judge, Saharanpur, dated the 3rd 
August, 1923. 

Mr. Damodar Das, for the Appellant. | 

Mr. E. C. Mital, for the Respondents. 

JUDGMENT. This is a second 
appeal in a suit for redemption brought by 
the legal representative of the ‘deceased 
mortgagor, which suit has been dismissed 


by both the Courts below on the ground 


that up tothetime when the decree was 
passed the plaintiff failed to obtain a 
succession certificate. Thesuit was brought 
without any succession certificate having 
been even applied for, Objection was 
taken and an issue framed whether the 
plaintiff could maintain the suit without 
obtaining the certificate. The trial Court 
grauted the plaintiff a fortnight within 
which to obtain the necessary certificate, 
He filed an application for a certificate in 
respect of half the debt, and this applica- 
tion was rejected, The trial Court then 
dismissed the suit. The order rejecting 
the application fora certificate was taken 
in appeal to this Court and was held. to 
have been properly passed. The learned 
Judges who decided the appeal allowed 
the plaintiff to apply fora fresh certificate 
on a proper application in respect of the 
whole debt. He did so apply and obtained 
a certificate which he filed in the Appellate 
Oourt. The learned District Judge has 
held that this certificate couldnot haveretro- 
spective effect and has supported his view 
by observations to this effectin the judg- 


on 
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ment of the Full Bench in Fateh Chand 
v. Muhammad Bakhsh (1). ‘In that case 
also time was allowed to the party to obtain 


a certificate and he failed to obtain it- 


within the time which was allowed. In 
the judgment of the Full Bench itis said 
that no subsequent production of the 
certificate could show that the decree of 
the Subordinate Judge was contrary to law, 
This observation applies exactly to the 
present case. It was held also in the Full 
Bench case that a succession certificate was 
necessary in respect of a mortgage-debt, 
and this point is not contested before us. 
The Subordinate Judge was, therefore, 
prohibited by s. 4 of the Succession Certi- 
ficate Act from passing any decree in res- 
pect of the debt without the production 
of a succession certificate or one or other of 
the documents mentioned in cls. (i) to (v) of 
the section: The decree of the Subordinate 
Judge was, therefore, perfectly correct and 
the appeal to the Court below was rightly 


“ PIRAN DITTA v. LAL, 


dismissed. We dismiss this appeal with 


costsincluding in this Court fees on the 

higher scale. ; 
Z. K. Appeal dismissed. 

PS 16 A. 259; A, W. N. (1894) 74; 8 Ind. Dec. (N. s.) 


panu 


LAHORE HIGH COURT. 

MISCELLANEOUS SECOND OIVIL APPEAL 

No, 159 or 1926. 
May 15, 1926. 
Present :—Mr. Justice Addison. 
PIRAN DITTA AND OTHERS—PLAINTIFFS— 
` APPELLANTS ' 
_ versus 
LAL AND oTHERS—DE&EFENDANTS— 
> ; RESPONDENTS. 

Punjab Tenancy Act (XVI of 1887), ss. 50, ?7—Suit 
for possession by dispossessed tenant—Jurisdiction of 
Civil Courts. . 
© A suit for recovery of possession by a dispossessed 
tenant is cognizable only by a Revenue Court even 
though brought more than a year after the date of 
dispossession. [p. 480, col. 1.] g 

Akbar Hussain v. Karam Dad, 48 Ind. Cas. 8; 90 
P. R. 1918 and Mahindar Singh v. Allah Ditta, 78 Ind. 
Cas. 346; A I1. R.1924 Lah. 539, followed. 

Parman v. Lhassu, 51 Ind. Cas. 443; 49 P. R. 1919, 
distinguished. 

Miscellaneous second appeal from an 
order of the District Judge, Sialkot, dated 
the 13th October, 1925, reversing that of the 
Subordinate Judge, Second Class, Sialkot, 
dated the 14th January, 1925, . 















Sayad Mohsin Sha 

Mr, Muhammad Ami 
ents. Š 
JUDGMENT. —ÀÅn oc 
named Mamun died. The plai 
possession as his heirs and then 
a suit against the landlords for a 
tion that they were entitled to hol 
land as occupancy tenants. Their clam 
was decreed in the Oourt ofthe District 
Judge on the 18th of December, 1921, later 
the landlord dispossessed the plaintiffs who 
have brought the present suit in the Civil 
Courts for possession of the occupancy land 
in question on the allegation that tke 
defendants,7. e., the landlords unlawfully 
dispossessed them two years before the guit 
was instituted. The trial Court decreed the 
claim holding that the suit was cogniz- 
able by the Civil Courts. On appeal 
the learned District Judge held that the 
suit was cognizable by the Revenue 
Courts and he accepted the appeal, ordered 
the plaint to be returned for presentation 
to the proper Court. Against this decision 
this second appeal has been filed. 


It isclear thatif the case is cognizable by 
the Revenue Courts then the plaintiffs have 
no remedy left as the period of limitaticn 
under s. 50 of the Punjab Tenancy Act isone 
year from the date of dispossession. The 
one point argued before me was whether the 
Civil or Revenue Courts had jurisdiction 
to try this suit, There is a conflict of 
authority on this point. The later ruling 
seems to be on the whole in favour of the 
view taken by thelearned District Judge. 
Suits for recovery of possession by a tenant 
or for compensation for dispossession or 
for both are provided for by s. 50 of the 
Punjab Tenancy Act. Akbar Hussain v, 
Karam Dad (1) was acasewhere the ter~ 
ant sued for compensation under that sec- 
tion more than a year after his disposses- 
sion. The suit was brought in the Civil 
Courts but it was held that it was cogniz- 
able only bya Revenue Court even though 
not brought within one year from the date 
of plaintiff's dispossession. This Full Bench 


, decision expressly overruled Imam Din v, 


Feroz Khan (2), where it was held that s. 59 
of the Punjab Tenancy Act did not restrict 
the period of limitation allowed to a dig. 
possessed occupancy tenant when suing 
for possession in the Civil Courts and thit 


(1) 48 Ind. Cas, 8: 80 P, R, 1918, ` 
(2) 64 P. R, 1€98, 














I) to 12 years to sue 


A; 
ssu (2), however, a Divi- 
his Court held that the 


a person dispossessed from his 
accordance with a notice issued 


had been unsuccessful in a suit to con- 
est his liability to ejectment, for possession 
of the land from which he had been ejected 
on the ground that he hada right of the 
occupancy therein. The Full Bench ruling 
of the previous year was distinguished on 
the ground that it did not deal with the 
case of a tenant who had been dispossessedin 
due course of law. Parman v.Lhassu(3), there- 
fore, does not help the appellants before meas 
they were wrongfully dispossessed as was 
the case in the Full Bench ruling of 1918. 
The latest decision on the point seems to 

be that reported as Mahindar Singh `Y. 
Allah Ditta (4). That is. a case on ali 
fours with the present and it was held that 
a suit of this nature was cognizable only by 
a Revenue Court even though not brought 
within one year of the plaintiff's disposses- 
sion. és 

I, therefore, holdthat the decision of the 
learned District Judge is correct and 1 
dismiss this appeal but leave the parties to 
pear their own costs. a 
Appeal dismissed. 


R L. : 
3) 51 Ind. Cas. 443; 49 P. R. 1919. 
A 18 Ind, Cas, 346; A. I. R. 1924 Lah. 539. 





ALLAHABAD HIGH COURT. 

Grvin Reviston No. 33 or 1926. . 
May 5, 1926. h 
Present:—Mr. Justice Daniels. 
KAMTA PRASAD AND ANOTHER— 
DEFENDANTS—A PPLIOANTS 
versus 
RAM RATNA PURI] anv OTHERS— PLAINTIFIS 
— OPPOSITE Parry. 

Civil Procedure Code (Act V of 1908), s. 115, 0. 
XXIII, r. -Withdrawal allowed after exercise of 
due discretion—Revision—Withdrawal at late stage— 

st. : 
peaa order on an application under O. XXIII, 
r. 1, C. P. C., has been passed by the trial Court after 
the exercise of due discretion, the High Court will not 
interfere with it in revision, even though the discere- 
tion has been exercised wrongly. (p. 480, col. 2; p. 481, 

e 5 
ae Lal v. Bisheshar Das, 46 ‘Ind. Cas. 71; 40 
A. 612; 16 A L. J. 495, followed. - 

Ganga Prasad v. Kishni, 87 Ind. Cas. 175; 47 A. 
319; L. R. 6 A. 155 Giv; A. L R: 1925 All. 466, distin- 


guished. 
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mad jurisdiction to try a suit, 


s. 43 of the Punjab Tenancy Act and ` 
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A Cotirt ought to be very cautious before allowing 
an application for- withdrawal when the case has 
reached the stage of appeal even ‘though it orders the 
entire costs to be paid by the’ plaintif. [p. 481, col. 1.] 

Civil revision against an order of-the- 
Addittonal Subordinate Judge, Banda, 
dated the 15th of December, 1925. 

Mr, K.N. Saghate, for the Applicants. 

Dr. K. N. Katju, for the Opposite Party. 

JUDGMENT.—Thisis an application 
in revision under s. 115, C. P.O., against an 
order allowing the withdrawal of a suit 
with permission to filea fresh suit under 
the provisions of O. XXIII, r. 1. The order 
was passed by the Appellate Court after 
arguments had been heard, though it ap- . 
pears thatthe parties were heard on the 
application to withdraw before final orders 
were passed. | 

The facts on which the withdrawal has 
been allowed are these. In the trial Court 
the plaintiff had applied to have a survey 
of the disputed spot made by some compe; 
tent person. This application had been 
accepted and the Munsif had. asked the 
District Engineer to depute an Officer to 
make a survey.: The District Engineer 
nominated an Officer and intimated that 
his fee would be Rs. 50. It appears that - 
on the date fixed for hearing the Munsif 
gave the plaintiff the option of postponing 


“the examination of his witnesses or dispens- 


ing with the survey. The plaintiff, unwill- 
ingly, nodoubt, decided to goon with his ~ 
evidence at once, but afterwards renewed 
his application for a survey to be made, 
This application was rejected and the case 
was decided against him. The Appellate 
Court considered that the absence of this 
evidence was a formal defect on account of 
which the suit must fail and passed the 
order which is the subject of this applica- 
tion. ; 

The respondent raises a preliminary ob-, 
jection that no revision lies. Iam bound 
to say that I find it impossible to distingu- 
ish this case from that of Jhunku -Lal v. . 
Bisheshar Das(1). In both cases the per- 
misssion to withdraw was given ata very 
late stage after arguments had been heard. 
In the reported case the permission was 
given on the ground thatthe plaintiffs had 
failed to give formal proof of aplaint which 
was essential to their success. Here the 
ground is that the plaintiff had failed to 
obtain a survey by an expert which was 
essential to his success. The Court held 


(1) 46 Ind, Cas. 71; 40 A. 612; 16 A, L. J. 495. 


` 
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that where the trial Court had exercised 
its discretion, even though it exercised it 
wrongly, no revision was ‘entertainable, If 
is pointed out that {have considered and 
distinguished this case in Ganga Prasad v. 
Kishni (2), That, however, was a case in 
which the Court‘had exercised no real dis-. 
cretion at all, but had accepted a vague 
allegation of unspecified defects in thé 
plaint without any examination as sufficient 
material for permitting a withdrawal. It 
‘is further urged that in this case the 
learned Subordinate Judge has not ex- 
pressly stated in his judgment that the 
defect is one on account of which the 
suit must, in his opinion, fail, but this is, 
in my opinion, clearly implied in his order. 
I, therefore, give effect to the preliminary 
objection and dismiss the application. 

On the merits the order complained of 
was undoubtedly an order which the 
Subordinate Judgeought not to have passed. 
If he thought that asurvey should have 
been carried outanod that the evidence of 
the person who carried it out was necessary 
for the decision of the Oourt, it was open 
to him to have the survey made and record 
that evidence before deciding the appeal. 
A Oourt ought to be very cautious before 
allowing an application for withdrawal. 
when the case has- reached the stage of 
appeal; even though, as here, it orders the 
éntire costs of the defendant to be paid by 
the plaintiff. Holding that the order was 
on the merits an order which ought not to 
have been passed,I allow no costs of this 
application. 

A/S. D. Application dismissed, 

(2) 87 Ind. Cas. 175; 47 A. 319; L. R. 6 A. 155 Oir.; 
A. L, R. 1925 All, 466. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Dzcren No. 2298 
oF 1923. 

March 10, 1926. 
Present:—Mr, Justice Suhrawardy 
and Mr. Justice Page. 
JOGENDRA KRISHNA CHAUDHURY— 
DEFENDANT-—APPELLANT 


versus 
JOY SHIB CHAUDHURY—Puaintirr 
| — RESPONDENT. A 
Limitation Act (IX of 1908), Sch. I, Art. 144—~Civil 
Procedure Code (Act V of 1903), O. XXI, vr. 85— 
Partition suit—Decree, execution of—Symbelical pos- 


al 
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session, delivery of, effect of—Suit for recovery of 
actual possession—Limitation, commencement of. 

As against a person who isa party toa snit and is 
bound by the decree passed therein, delivery of 
symbolical possession amounts fọ delivery of a-tual 
possession and the cause of action for a suit for 
recovery of possession by turning the defendant sut 
of the disputed land must be deemed to arise from 
the date when the plaintiff becomes entitled to take 
possession by evicting the defendant. As regards a 
person not bound bya decree in execution of which 
symbolical possession is delivered, he must show in 
answer to a suit for ejectment from the land of which 
symbolical possession was delivered that his right to 
the land by adverse possession has been perfected as 
against the decree-holder under Art. 144 of Sch. Ito 
the Limitation Act. [p. 482, cols. 1 & 2} 

Appeal against a decree of the District 
Judge, Chittagong, dated the 25th of 
August, 1923, affirming that of the Munsif, 
Second Court, Chittagong, dated the 23rd 
of January, 1922, 

_ Sir P. C, Mitter (with him Babu Apurba 
Charan Mukherjee, for Babu Probodh 


- Kumar Dasand Babu Chandra Sekhar Sen), 


for the Appellant. 
Babus Panchanon Ghose and Radhicae 
ranjan Guha, for the Respondent. 


JUDGMENT.—The facts of the case 
are that two’co-sharers of a plot of land 
brought in 1909 suit for declaration of title 
to two-ninths ‘share of the same and for par- 
tition. The suit was decreed in 1915 and 
by the allotment made by the Commissioner 
appointed to effect the partition, the dis- 
puted plot of land fell to the share 
of the plaintiffs in that suit who are now 
represented by the plaintiff of the present 
suit. In execution of that decree, the pre- 
sent plaintiff obtained possession through 
Court on the 24th of ‘January, 1920. Sub- 
sequently on the 19th of Jantary, 1921, ha 
instituted the present suit against the 
defendant for recovery of khas possession 
of the land in suit. It appears that in 
1912, that is, during the pendency of the 
partition “suit, one of the defendants let out 
the plot of land in suit to the defendant 
by way-ofa permanent lease. Several obs 
jections were taken by the defendant to 
the presént suit but we are concerned with 
only one which was argued on his behalf, 
It was argued that the plaintiff in the par- 
tition suit was entitled under the decree 
to obtain khas possession of that plot al- 
lotted to him by the final decree in the suit, 
and that he not having taken such posses- 
sion is not entitled - to maintain the. present 
suit under the provisions ofs. 47 of the 
C. P. C., orin other words, the only re. 
medy that was open to the plaintiff in the 





ae a 


Jute: the decree 
ít in full and to 
c under it. This 

ne 400 the admission that 

4st på Reg & was a person bound 
jag? os \ 16 partition suit, and, 
pera BP. woh tatiye of the judgment- 

ae apana g RS meaning of s. 47, O. P. 

a yav® sent suit, the plaintif has 
De in S oause of action arose on the 
We e0 MF 1920, the date on which he 
fot 4 of Ymbolical possession of the land 
5 a erf is contended on behalf of the 
ALP $o p that the delivery of symbolical 
posses%.on did not, give rise to afresh cause 
of action for a suit and the only remedy 
open to the plaintiff was to execute the 
partition decree. It further appears that 
the plaintiff. attempted to take possession 
ofthe land in execution of the partition 
decree. He was opposed by the defendant 
who’ was thén in possession of the land, 
and after some witnesses were examined 
‘gn both: sidés, the plaintiff's Pleader stated 
that. his client was willing to take sym- 
olical possession and did not pray for Khas 
possession of the disputed land by dismantl- 
ing the -huts of the defendant. Defendant 
xaised no objection to the symbolical pos- 
- session being given and-it was accordingly 
delivered to the plaintif. --- 7 

` The point that is now raised before us 
“was not raised in either of the Courts below. 
‘We are accordingly not in possession of 
all the facts bearing upon it and we have 
‘to proceed upon the findings of fact of the 
Court below and certain exhibits placed in 
ur hands by the appellant. If is not clear 
as to whether the possession was given. to 
the plaintiff under O..XXI,.r. 35, C. P.-O; 
er under r..36. It seems to .us that the 
‘plaintiff attempted to obtain possession 
“under 1.-35; but asthe defendant, as has 
“been admitted on his behalf, raised his in- 
‘dependent rights to the. property and said 
‘that. he ‘was not bound.-by, the decree not 
‘being party to the - partition suit, posses- 
gion was. given to and obtained by the plaint- 
‘#fi-decree-holder under r. 36. ..This -case 
‘Has been argued before us on the. assump- 
"fion that the defendant was a person who 
“was bound by the partition gree having 
‘derived his title from oneof the parties to 
‘the suit during the pendency of the suit. If 
‘that isso, then delivery of symbolical pos- 
‘session amounts, according-.to the view 
accepted by the Court, to-actual possession, 
agd the cause of action.of the present suit 
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for recovery of possession by -turning the 
defendant out of the disputed land must 
be deemed to have arisen from the date 
when the plaintiff became entitled to take 
possession by evicting the defendant. This 
view must be now held to be beyond cavil 
or dispute having been settled by a series 
‘of decisions beginning with the Full Bench 


dase of Juggobundhu Mukerjee v. Ram 
GChunder Bysack (1). The case of Shama 
Charan Chatlerji v. Madhub Chandra 


Mookerji (2) is on all fours with the present- 
case. The same view has been taken in 
several subsequent eases of which it is 
sufficient to mention only one Janki Nath 
Saha v. Baikuntha Nath Ghattak (3), the 
last case isan authority for the proposition 
that in such circumstances as those in the 
present case, the defendant is to be regard- 
ed either as a person bound by the decree 
or one notso bound. If he is bound by 
the decree, the possession delivered against 
him, if symbolical, amounts to actual pos- 
session and gives start of fresh cause of 
action. If he is a person not bound by 
the decree, he is to show that his right 
by adverse possession has been perfected as 
against the decree-holder under Art. 144 
of the Limitation Act. In either case, the 
plaintiff is entitled to base his cause of 
action from the date of the delivery of 
symbolical possession to him, and the pre- 
sent case that has been brought within 
one year of that date, is within time. The 
view that has been consistently held by 
this Court as settled by the Full Bench 
decision of Jaggobundhu's case (1) has been 
approved by the Judicial Committee of the 
Privy Council in the case of Radha Krishna’ 
Chanderji yv. Ram Bahadur (4). 

On these grounds, we are of opinion that 
there is no substance-in this appeal, which 
must, therefore, be dismissed with costs. 


Z. K, Appeal dismissed. 

(1) 5 0. 584; 5 C. L. R. 548; 3 Shome L. R. 68; 2 Ind, 
Dec. (n. 8.) 979. ; 

(2) 11 O. 93; 5 Ind. Dec. (N. 8.) 820. 

(3) 70 Ind. Cas. 602; 27 0: W. N. 259; 36 0. L. d. 
140; A. I. R. 1922 Cal. 176. 

(4) 43 Ind. Cas. 268; 22 0. W. N. 330; 16 A. L. J. 
33; 23 M. L. T: 26; 4 P. L. W. 9; 34 M. L. J. 97; 7 L. 
W. 149; 27 O. L. J. 191; (1918) M. W. N. 163; 20 Bom. 
L. R. 502 (P. 0). í y 
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. MADRAS HIGH COURT. 
Cıvıl APPRAL No 368 or 1921. 
October 15, 1925. 
Present:—Mr. Justice Phillips and 
Mr. Justice Ramesam. 

RAMA IYER AND orHers—PLAINTIFFS— 

APPELLANTS | 
VETSUS ż 
NARAYANASWAMI IYER AND 0OTHERS— 
Dersnpants Nos. 1—17, 19 anp 20— 
` RESPONDENTS. 

Hindu Law—Mother's suit against alienees from 
intervening holders of limited estate withdrawn-— 
Daughter's sons' suit as reversioners, whether barred— 
Family settlement dealing with spes successionis, legal- 
ity of—Surrender, meaning of-—Transfer of Property 
Act (IV of 1882), s. 51—Improvements, right of .alienee 
from widow to—Bona fide, meaning of. f 

A suit by 'daughter’s sons as reversioners to the 
estate of their grandfather after the death of the 
daughters based on correct allegations of fact cannot 


be barred by the withdrawal of a prior suit by their- 
against the. 


mother on false allegations of fact 
alienees from intervening holders of limited estates. 
[p. 484, col. 2.] 

A bona fide family settlement of disputes of doubtful 
rights is binding on all the parties to the settlement. 
But, where the object of the settlement is to affect a 


contingent reversionary interest in the nature of a spes, 


successionis the only way of doing it is by means of a 
surrender, accelerating the reversion and converting its 
contingent'nature into a vested interest and thus des- 


troying its character as a, spes successionis. [p.484, col.- 


2; p. 485, col. 1.) : 

Stapilton v. Stapilion, (1852) 21 L, J. Ch. 434, 
Williams v. Williams, (1867) 2 Ch. A. 294; 36 L. J. 
Oh. 419; 16 L. T. 42; 15 W. R. 657, Bahadur Singh v. 


Mohar Singh, 29 I. A. 1; 24 A. 94; 6 C. W. N, 169; 12. 


M. L. J. 56; 4 Bom. L. R. 233; 8 Sar. P. O. J. 152 
(P. C.), Rangasami Gounden v. Nachiappa Gounden, 
50 Ind. Oas. 498; 461. A.72; 42 M.523; 36 M. LJ. 
493; 17 A.-L. J. 536; 29 ©. L. J. 539; 21 Bom. L,R, 
640; 23 O. W. N. 777; (1919) M. W. N. 262; 26 M. L. T. 
5; 101. W. 105; 1 U. P. L, R. (P. C.) 66 (P. O.) and Amrit 
Narayan Singh v. Gaya Din, 44 Ind. Cas. 408; 45 I. A. 
.35; 45 O. 590; 23 M. L. T. 142; 22 O. W. N. 409; 37 
©. L J. 298; 34 M. L. J. 298; 4 P. L. W. 221; 16 A. L. 
J. 265; (1918) M. W. N. 306; 7 L. W. 581; 20 Bom. L. 
R. 546 (P. ©.), relied on. 

Mere attestation of a sale-deed cannot amount to a 
knowledge of the contents nor to concurrence in it. In 
any event it cannot amount to such an affirmation of 
the conveyance as to amount to an actual election to 
hold the deed good. [p. 485, col.2; p. 486, col. 1.] 

A surrender by a Hindu widow is an effacement by 
her which opens the estate of the deceased last male 
holder to his next heirs at that date, but the renunoia- 
tion to be valid should bein favour of-all the then 
reversioners and of all the properties. [p. 486, col. 2; 
p. 487, col. 1. 

Where the intermediate heirs consist of not only the 
widow but also the daughters, in order to effectuate a 
surrender in favour of daughters’ sons, there must be 
weer of the widow and the daughters. [p. 486, 
col, 2. 

Bona fides is not incompatible with ignorance of. 
law or with a certain degres of negligence, although 
the degree of negligence is a matter to be determined 
pai to the circumstances of each case. [p. 490, 
gal. Ll : 


e 


} August, 1924, before their Lordahi 534ge 


=, 
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Under the provision \ 

Act, the choice is with Ys, b 

pay the value of the impr. | 

or sell the land to the purchas’ | 
Appeal against a deci2l ho, 

of the Subordinate Judge, Raz G Y th 

Original Suit No. 54 of 1918. y Unden VE 
Appeal came on for hearing or, 2¢din Said 


sam and Reilly, JJ. ; 
JUDGMENT. A 
Ramesam J.—This appeal arises out 
ofasuit by the reversioners of one Anantha- 
krishna Aiyar for possession of his proper- 
ties after the death of the last intermediate 
female in 1918. The Subordinate Judge 
dismissed the suit. The plaintiffs appeal. 
Ananthakrishna Aiyar died in 1858 leav- 
ing a widow and two daughters. The 
widow died about 1868-70. Her first daugh- 
ter died in 1902. She had three sons, all of 
whom died before 1918 leaving no .issue. 
The second daughter died in 1918 leaving 
the five plaintiffs surviving her. They are, 
therefore, reversioners to the estate of 
Ananthakrishna Aiyar and are prima facie 
entitled to his properties. The following 
pedigree shows these facts at a glance: — 


ANANTHAKRISHNA AIYAR, died 1858, 





É widow Thayammal, 
died 1868-70. 
Two daughters l 
ai } 
Thailammal, Lakshmi Ammal, 
died 1902 died 1918 


| 
Ramaswami Vaidianatha Another. 


Iyer. Iyer 
Died before 1918. 








( 


Rama Subramania Muthu Srinivasa Sundara 
Tyer. Iyer. Iyer. . Iyer. Iyer. 


Plaintifis, 


The facts on which the defendantsresist the 
suit are as follows:—On 22nd July, 1867, the 
widowexecuted four documents (Exs. HI, IV, 
Vand VI). By Ex. III, she purported to sell 
her house to her eldest grandson Rama- 
swami Iyer for Rs. 400. The object of this 
sale was ostensibly to pay off Rs, 300 pro- 
mised to Lakshmi Ammal at the time of her 





é 





/ 


-larly to Thail- 

sveyed lands in 

„Jand moveables of 

ae same Ramaswami 

atyal of his having per- 
m. (288 fot Ananthakrishna Iyer 
mM: Sking to perform also her 
 Sithavandavapurain she had 


| saen Iyer by Ex. Viand the other 
gw po Rama, Iyer (the eldest son of the 

day genter) by Ex. V. The defendants 
cont 1 that these documents amount to a 
surrender by Thayammal accelerating the 
reversion; they also amount to a bona fide 
family settlement.and that no reversion 


devolved on plaintiffs in 1918. The plaint- . 


iffs are also said to be estopped., The Sub- 
-ordinate Judge upheld these contentions. 
In 1902, after the death of Thailammal, 

Lakshmi Ammal-filed a suit to recover the 
properties conveyed to Ramaswami Iyer by 
Exs. II, Vand VI and afterwards alienated 
by him. and his brother Vythinadha Iyer to 
‘the predecessors-in-title of the present de- 
fendants.under Exs. XIV and XV in 1884, 

on allegations ‘which were obviously unten- 
able (O. S. No. 12 of. 1902). She withdrew 
it (Ex. 1-H, dated:9th September, 1903). The 
present suit is-filed’to recover the same 
properties, ‘the plaintiffs being in pos- 
“session of the properties conveyed by 
Ex.. IV. The defendants .also contended 
that the present suit is barred by the said 
withdrawal. The Subordinate Judge up- 
. held this contention relying on 12 L, W. 

Short Notes, page 25. He seems to have been 
- mislédby the Short Notes which doesnot state 
the facts fully. The dase isreported as Kadak- 
karat Nadan v. Nadakkannu Nadan (1). 

What was held was that a bona fide com- 
promise of a litigation by a Hindu widow 
(suing on behalf ofthe estate and, therefore, 
representing the. reversioners) in the exer- 
cise of her discretion and in the belief that 


it would be in the best interest of the estate- 


is binding on the reversioners—a principle 
impliedly recognised in 1863 by the decision 
in Katama Natehierv. Raja of Shivaganga(2). 
In the present case, Lakshmi Ammal was not 
acting for the estate and on behalf of the re- 
versioners. She was suing to recover pos- 
session of her limited estate of a daughter. 
There was no compromise but a withdrawal 


ay? 62 Ind. Cas. 752; (1921) M. W. N. 342; 13 L. W. 
3 


(2) 9M. I. A. 539; 2 W. R.P. oh 1 Suth, P, C. J. 
520; 2 Sar, P, O, J. 25; 19 E, R. 8 
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of the suit. The decision relied on by the 
Subordinate Judge does not apply. On 
principle, it is very difficult to understand 
how the present suit in 1918 by the, plaint- 
ifs on correct allegations of fact can be 
barred by the withdrawal of a suit in 1903 
Py their mother on false allegations of fact 
made to. avoid the obvious bar. by limita- 
tion, the plaintiffs’ suit in 1918 not being so 
barred. Lakshmi Ammal’s succession open- : 
ed on Thayammal’s death in 1868-70 and, 
if she chose to question Exs. ILI, V and VL 
she ought to have done so within ‘twelve 
years after her mother’s death. But plaint- 
iffs’ right opened in 1918 and her with- 
drawal of her claim can have no bearing 
on plaintiffs’ suit. Mr. Ramaswami Iyer 
the learned Vakil for the respondents who 
argued the rest of the case most strenuously 
while not abandoning this point could urge 
no argument to support it. The cases of 
Aiya Ramalinga Mudalt v. Arumuga Mudalt 
.(3) and: Pandillapalli Singa Reddi v. . 
Yeddula Subba Reddi (4) (where the earlier 
suit was by the reversioner base) are - 
against the contention. 

I now go to the merits of the case. “As I 
have already said, the Subordinate Judge - 
upheld the contentions of the defendants 
that the transactions of 1867 amount to a 
surrender by Thayammal, and also con- 
stitute abona fide family arrangement bind- 
ing on. all the parties. and also estop the. 
plaintiffs. 

. It will be convenient to dispose of the last 
two contentions, first, as it: seems to me that 
they are obviously untenable, In discuss- 
ing these questions, I assume that the trans- 
actions of 1867 do not amount to a sur- 
render. For, if they amount to a surrender, 
the defendants are entitled to succeed on 


“that ground. We have to ‘see at present, 


whether any ground of defence other than 
that the transactions operate as a surrender 
is available to the defendants. 


It is well established that a bona fide 
family settlement of disputes of doubtful 
rights is binding on all the parties to the 
settlement. The rule in Stapilton v. Stapilton 


. (5) and Williams v. Williams (6) has always 


been applied in India; but, where the object 
of the settlement isto affect a contingent 


. (8) 42 Ind. Cas. 512; 33 M. L. J. 471. 

(4) 35 Ind. Oas. 185; 39 M. 987; 31M. L. J. 48; 20 M. 
L. T. 62; (1916 MAWAN, 4. W.1 

(5) (1852) 21 L. J. Oh. 

Ro (1867) 2 Oh. A. 294; Oe. J. Oh, 419; 16 L. T. 43; 
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reversionary interest in the nature of a 
spes successionis the only way of doing 
itis by means of a surrender, accelerating 
the reversion and converting its contin- 
gent nature into a vested interest and thus 
destroying its character as a spes succes- 
sionis. That a spes successionis cannot be 
dealt within anticipation was laid down 
so early as in Bahadur Singh v. Mohar 
Singh (7), The following sentences of Lord 
Davey have become classic: “According 
to Indian Law the claimants of 1847 were 
but expectant heirs with a spes successionis. 
The appellants claim .in their. own 
right as heirs of Mohar when the succes- 
Bion opened, and it would be a novel pro- 
position to hold that a person so claiming 
is. bound by a contract made by every 
person through whom he traces his de- 
scent.” This law has been- faithfully 
applied in India till 1908 when some ċon- 
fusion was caused in Indian Courts by the 
supposed dictum to the contrary in Bajrangi 
Singh v. Manokarnika Bakhsh Singh (8) of 
Sir Andrew Scoble. At page 16 of the 
Indian Appeals (at page 21 of 30 All) 
he said: “The appellants who claim 
through Matadin Singh and Baijnath Singh 
must be held bound by the consent of 
their fathers,” 

It gave rise to the Full Bench decision 
in Rangappa Naik v. Kamit Naik (9) and 
various other conflicting decisions in other 
Courts till all doubts were set at rest by 
the decision of the Judicial Committee in 
Goethe Gounden v. Nachiappa Gounden 
10). 
nature of a spes successionis cannot be 
affected has been meanwhile re-affirmed by 
the Judicial Committee in Amrit Narayan 
Singh v.Gaya Din (11). In that case the 

‘appellants’ father expressly purported to 
act for his wife and son in the reference 
to the arbitration and the compromise that 
followed. The Judicial Committee held 


(7) 29 I. A. 1; 24 A. 94; 6 C. W. N. 169; 12 M. L. J. 
56; 4 Bom. L: R. 233; 8 Sar. P. C. J. 152 (P. CO). 

(8) 35 I. A. 1; 30 A. 1; 12 ©. W. N. 74; 9 Bom. L. R. 
1348; 6 C. I. J. 766; 3 M. L. T. 1; 5 A. L. J. 1; 17 M. L. 
J. 605; 11 O. ©. 78 (P. OL), 

(9) 31 M. 366; 18 M. L. J. 309; 3 M. L. T. 355. 


: A. L. J. 536; 29 0. L. J. L. 
R. 640; 23 0. W.N 717; (1919) M. W. N. 262; 26 M. 
L. T, 5; 10 L. W. 105; 1 U. P. L. R. (P C.) 68 


Œ. 0). l 
(11) 44 Ind. Cas. 408; 45 I. A. 35; 45 0. 590; 23 M. 
* L, T. 142; 22 O, W. N. 409; 27 O. L. J. 296: 34 M. L. 
J, 298; 4 P. L. W., 221; 16 A. L. J. 265: (1918) M. W. 
N. 306; 7 L. W. 581; 30 Bom. L. R. 546 (P. Ò.). 
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The principle.that an interest in the 











that the appellant was 
proceedings. in 
Nachiappa Gounden (10} Lor 
at page 82 of the Indian Appea 
of 42 Madras): 

“But that is impossible unless t 
versioner has ‘a vested interest, wherea 
is settled that he has only a gpes success 
sionis.” ; 

Mr. Ramachandra Iyer relied on the 
casesin Sureshwar Misser v. Maheshrani Mis- 
rain (12), Fateh Singh v. Thakur Rukmini 
Rawanji Maharaj (13) and Sartaji ~v. 
Ramjas (14). The first case does not help 
the respondent asit was held that the com- 
promise effected a surrender. So also Sar- 
taji v. Ramjas (14) was a case of surrender. 
In Fateh Singh v. Thakur Rukmini Rawanji 
Maharaj (13) it was held that a reversioner 
who actually consented to an alienation by 
a widow is himself estopped, though it 
may not bind his co-reversioners. It is not 
a case ofa reversioner tracing his descent 
through a consenting party as in Bajrangi 
Singh v. Manokarnika Bakhsh Singh (8). 
The point was not decided in Rangasami 
Gounden v. Nachiappa Gounden (10). At 
page 87 of 46 I. A. (page 539 of 42 Madras) 
Lord Dunedin said: “Of course something 
might be done even before that time which 
amounted to an actual election to hold the 
deed, good.” Mr. Ramachandra Iyer relied 
on the following facts in the present cage 
to attract the application of Fateh Singh v 
Thakur Rukmini Rawanji Maharaj (13). 
(1) The first plaintiff Rama Iyer attested the 
sale-deeds Exe. XIV and XV in 1884. (2) He 
asserted his right to the lands covered by 
Ex. IV in aclaim petition in 1905 in exe- 
cution of the decree in his mother’s suit 
(0. S. No. 12 of 1902, Ex. 1-F. (3) There was 
a-partition of the properties, given by Ex. IV 
between the plaintifis (Ex. XXII). 

I do not sse how the attestation of Exs. 
XIV and XV can affect the plaintiffs, In 
the first place, mere attestation of the sale- 
deeds cannot amount to a knowledge of the 
contents [Parsotam Gir v. Dat Gir (15)] nor 
to concurrence [ Raj Lukhee Dabea v. Gokool 


d. Oas. 325; 471. A. 233; 48 ©. 100; (1920) 
472: 39 M. L. J.161; 23M. L. T. 154; 2U. P, 
(P. 0.) 128; 13 L. W. 461; 18 A. L. J. 1069; 250, 
-41 O. L. J. 433 (P. 0). 
) 72 Ind. Cas. 8; 45 A. 239; 21 A. L. J. 235; A. 1. 
23 All. 387. 
79 Ind. Oas. 25; 48 A. 59; 21 A. L. J. 798; 90, & 
A.L. R. 1018: A. I R. 1924 All. 166. 
(15) 25 A. 296 at p. 303; A. W. N. (1903) 50, 











(16)4 In any event, it 

7 to sách an affirmation of 
mice by ‘the widow in 1867 as to 

an actual election to hold the 
od.” As to the claim petition 
Pi-F) and the partition. (Ex. XXII), I 
unable to see how they can help the 
respondent. Under Ex. IV, Rama Iyer 
had some interest. It did not deal witha 
mere life-interest [see Modhu Sudan Singh 
v: Rooke (17) and Bijoy Gopal Mukerji v. 
Krishna Mahishi Debi (18)]. The gift of 
the whole interest in the property is good 
against all the world until the reversion 
“falls in, and, even then itis liable to be 
questioned by the actual reversioners only, 
‘When so questioned, if the attack is suc- 
cessful, the interest terminates. A person 
‘who asserts in 1905 such interest as he 
had or divides it with hia brothers in 1907 
cannot be precluded by such assertion or 
partition from asserting his claim as a 
reversioner in 1918. The plaintiffs had 
‘some interést between 1867 and 1918 and 
dealt with it for what it was worth. In 
1867, the first plaintiff was a minor. and 
could not consent to a family arrangement 
so as to make Fateh Singh v, Thakur 
Rukmini Rawanji Maharaj (13) applicable. 
The plaintiffs Nos. 2 to 4 were not born in 
1867 nor were they parties to (Hx. 1-F) in 
1905. Neither did they attest any. sale- 
deeds and the argument cannot possibly 
apply to them. Jiwan Singh v. Misri Lal 
(19), Nurul Hossein v. Sheoshahai Lal (20) 


and Rup Narain v. Gopal Devi (21) are cases . 


‘where the reversioners were held not to 
be estopped by having had some connection 
with the salesby the widow, I think that the 
present case is stronger than them and than 


Rangasami Gounden v. Nachiappa Gounden- 


(10) where Lord Dunedin said (at page 87 of 


the Indian Appeals): “Now at the time of the’ 
mortgage the plaintiff did not now whether | 


30 13 M. I. A. 209 at p. 229; 12 W. R. P. O. 47; 

B L. R. P. 0.57; 2 Buth. P. O. J. 275; 2 Sar. P. OF 
518; 20 E. R. 529. 

(17) 241. A. 164; 25 O. 1; 10. W. N. 433; 7T M. L. J. 
127; 7 Sar. P, O. J. 194; 13 Ind. Dec. (N. AT 0). 
wail) 341. A. 87; 340. 329; 5 O. L J. 334 OWN. 
424; 9 Bom. L. R. 602; 17 M. L. J. 154; 2 M. L. T.133; 
4 A. L. J. 329 (P. O0). 

(19) 23 I. A. 1; 18 A. 146; oMi. J. 47; 6 Sar. P. C. 
J. 675; 8 Ind. Dec. (N. 8.) 804 (P. C.). 

(20) 19 I. A. 221; 20 ©. 1; 6 Sar. P. O. J. 205; 10 Ind. 
Pee: (N. s.) L (P. C). 

21) 3 Ind. Cas. 382; Ea I. A. 103; 36 C. 780; 6 A. 
L. J. 567; 10 C. L J. 8; 13 0. W. N. 920; 5 M. L. T. 
423; 11 Bom. L. R. 833; i M. L J. 548; 93 P. R. 1909; 
146 P. W, R. 1902; 68 P. Lı R. 1910 (P. Q.).- 
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he would ever be such areversioner in fact 
as would give him a practical interest to 
quarrel with the deed of gift. Why should 


‘he not take all that the mortgagors could 
‘give or propose to give? To hold that by 
‘go doing he barred himself from asserting 
‘his own title to part of what was mortgaged 


seems to their Lordships a quite unwarrant- 
able proposition.” The decision in Joga 
Veerayya v. Makina Sallyya Patrudu (22) 
supports the appellant. 

Tam, therefore, of opinion, that unless the 


.deeds of 1867 can amount to a surrender, 
there is no defence available in the suit. 


This leads me to the discussion of what 
is the most important point, viz., whether 
Exs. III, IV, V and VI or some of them 
amount to asurrender, 

The requirements of a surrender are now 
well established by various decisions of the 
Privy Oouncil. It is unnecessary to refer 
to them in detail. The leading case is 
Behari Lal v. Madho Lal Ahir Gayawal (23). 
In Rangasami Gounden v. Nachiappa Goun- 
den (10) Lord Dunedin deseribes it as 
an effacement which opens the estate of 


“the deceased husband tohis next heirs at 


that date. In the present case, as the 


-intermediate heirs consist of not only the 


widow but also the daughters, in order to 
effectuate a surrender in favour of daugh- 
ters’ sons, there must be an effacement of 
the widow and the daughters. The re- 
nunciation must be of all the properties. 
In Basangauda Nagangauda v, Basangauda 
Dodangauda (24) Beaman, J., describes it 
as the obliteration of a bar, The Subordinate 
Judge has stated the requirements of a 
surrender correctly but I regret I am not 
able to agree with his conclusion. 

Let us look at the situation in 1867. 
There were then five daughters’ sons, three of 
the elder daughter and two of the younger 
‘daughter, Rama Iyer the first plaintiff and - 
another Krishna Iyer, since deceased. There 
is no surrender in favour of all the five 
daughters’ sons. Itis said for the respond- 
ent that the intention of the widow was to 
give the property to all the five and the 
later enjoyment is relied on for this purpose. 
It does not appear that the properties 
covered by Exs. III, V and VI were shared 
by Ramaswami Tyer and his two brothers. 


j (2) ne Ind. Cas. 889; 16 L. W. 752; A.I. R.1923 
Tad. 

5) DIA 30; 19 O. 236; 6 Sar. P. O. J. 88; 9 Ind. 
Dee. (N. s.) 603 (P. O.). 

(24) 27 Ind. Cas. 167; 39 B. 87; 16 Bom. L. R. 699. 


(96 I. O. 1926) 


Only one of them joined in the re-conveyance 
of these properties under Exs. XIV and 
XV. As tothe properties covered by Ex. 
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IV, the later partition under Ex. XXII was. 


‘between the plaintiffs and their brother 
Krishna Iyer, four of whom were unborn in 
1867. I do not see how this supports a 
renunciation in favour of the first plaintiff 
‘nd Krishna Iyer only. A more insuper- 
‘able objection seems to methat therenuncia- 
tion should be in favour of all the then 
Yeversioners and of all the properties. What 
we have is a conveyance of certain proper- 
ties to Ramaswami Iyer under Exs. III, V 
and VI and of certain other properties 
under Ex. IV to Rama Iyer. Assuming 
that Ramaswami Iyer represented himself 
and all his brothers and Rama Iyer also 
represented his own brother, there is a dis: 
‘tribution of the properties among the 
reversioners. Mr. Ramachandra Iyer con- 
tends that Ex, III must be regarded as an 
‘alienation and after the distribution of 
Rs. 400 realised by it, the shares conveyed 
-by Exs. V and VI and by Bix. IV were nearly 
‘three-fifths and two-fifths. The value of the 
properties given to the eldest daughter's 
‘branch consists of Rs. 100 (Ex. IID), Rs. 380 
‘and Rs. 20 (Ex. V), Rs. 500 (Ex. VI) totalling 
Rs. 1,000. The value of the properties 
given to the other branch amounts to Rs.800, 
consisting: of Rs. 500 (Ex. IV), and Rs. 300 
(Ex. II). But I do not see how we can add the 
Rs. 300 and Rs. 100 which were given to the 
daughters, to the properties conveyed to the 
daughter's sons. The respondents contend 
that Ex. IIE isa genuine transaction and 
-the surrender is only under Exs. IV, Vand 
VI. In the litigation of 1502, evidence was 
given that it was a bogus transaction on 
one side and the other side contended it 
was genuine, We have no means of decid- 
ing the truth at this distance of time nor 
is it necessary.” On any view of the transac- 
tion covered by Ex. III, there can be no 
surrender in shares of three-fifths and two- 
‘fifths. If the transaction was not a genuine 
one, the elder branch got properties worth 
Rs. 1,300 consisting of Rs. 400 (Ex. III), Rs. 380 
and Rs. 20 (Ex. V), Rs. 500 (Ex. VI) and the 
younger branch got only properties worth 
Rs. 500 (Ex. IV). If the transaction was 
genuine, the cash realised by Ex. IV went to 
the daughters and the elder branch of 
-daughter’s sons got Rs. 900 worth and the 
younger branch Rs, 500 worth of properties. 
In either way, the distribution was unequal. 
But there its he more important objection 


“Who represented the minors 











that to regard these d 
ing (I) a surrender and 
tween the two branches has 


tion? Could they have set 
partition as unfair after the minors 
majority? If Rama Iyer and his bi 
made such an attempt, they would have béen 
met by the plea that the transactions were 
separate conveyances and one branch had 
nothing to do with the properties given to 
the other. The plea would have been 
successful. In my opinion, the contentions 
of the respondents require us to strain the 
nature of the transactions too far, for the 
purpose of upholding them as a surrender. 
Again, there is no evidence that the 
daughters have surrendered their interests, 
All that we have is that, till 1902, the two 
daughters did not question the transactions 
of 1867. In 1902, after Thailammal’s death 
the second daughter questioned them but 
it was toolate and she had to withdraw her 
suit. The only witness examined in the 
case says that the daughters were present 
when the documents were executed. It ig 
difficult to construe their mere presence, 
or subsequent silence or inaction as tanta- 
mount to surrender, The witness does not 
say that they renounced their interests. If 
the daughters chose to bring a suit to set 
aside the documents of 1867, within twelve 
years after their mother’s death, thera was 
no defence to such a suit. 
- Again, the surrender must be of all the 
husband's properties, Perhaps the pre- 
perties covered by Exs. III, IV, V and VE 
were all she then had but there is no evi- 
dence to prove this. It is unnecessary to 
further discuss this point, in view of the 


` other difficulties pointed out by me. 


The truth seems to be that the idea of & 
surrender was then not known; otherwise 
there is no reason why the parties should 
disguise the real nature of the transaction 
(a surrender and partition according to the 
respondent) and carry it out in some other 
form which does not effectuate the intention 
of the parties. 

Of the cases relied on by the respondénts, 
Rajagopala Surya Rao v. Suryanarayane 
Jagapathi (25) is a case in which the 
surrender (which was effected by the docus 


“ment of 1880) was in favour of both the 


daughters’ sons under a single document; 


(25) 64 Ind. Cas. 488; 41 M. L. J. 208; 14 I W, 29s 
(1921) M. W. N. 431, a 


"a 












+ 


‘in and the Hindu Law takes its course. 


4 


kshmi. Narayana v. 
came up on second 
nding that, there. was an 
T. In Bhagwat Koer v. Dhanuk- 
ad Singh (27) the only difficulty 
t the documents were drawn up on 


their Lordships held that this does 
not matter. There- was only one reversion- 
er, Mahabir, and a complete self-effacement 
of the widow in his favour. Here we have-a 
transfer of one.set of properties to one-group 
of reversioners (at the best) and of another 
set to-another group and we have to 
introduce ‘a .fictitious-partition to read the 
transaction as a surrender. The cases do not 
help the respondents. 


I have; therefore, to disagree with the 


The . 


conclusion of the Sub-J udge: 

“The hardship is- only apparent. 
transactions of 1867 were: given complete 
effect up:to 1918 when the- reversion falls 
It 
is just in such a case that one has to guard 
oneself against sympathy with the re- 
spondents arising out.of a-vague feeling, 
that an old transaction should not: be can- 
celled. The truth is there- is no-unsettling 
of an old transaction. The old: transaction 
has had its full legal effect and new rights 


“arose in 1918: 
“The appeal will have to be allowed.. But - 

.- before doing so, a finding. has to.be called 
. . for on the 14, 15;.17, 19-and 20:and-2ist 


issues. 
tions. 
Reilly, J.—I agree. 


Time one-month, 10-days for objec- 





This appealcoming.on for orders for 
being spoken to on 29th September, 1924, 
the Court made the following 

ORDER. The Subordinate Judge will 
take any evidence that may be adduced by 
the parties on all the issues on which’ find- 


ings have been called-for (by the order of ' 
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oting of an acknowledgment of right . 


this Court, dated 15th August, 1924) and ` 


will submit fresh findings in _supersession 
of the findings, if any; already sent. 
month from this date is.allowed for sending 


memorandum of objections to the said 
findings. 


(26) 42 Ind, Ons. 939; 34 M. L. J. 229; 6 L. W. 765; 
(1917)-M: W. N. 854; L. T. 498. 

(1) 53 Ind. Cas. ‘sa7; 470. 466, 37M Le J. 513; 
17 A.L. J. 1036; (1919) M. W. N. 880; 1 P. L. T. 1 
U. P.L. R. (P.O) 27; 461. A. 259; 22 Bom. L Rä, 
“24 O. W. N. 274; 12 L. W, 105 (PO). 


One. 


- the findings and seven days for filing the 
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In compliance with this order dated 
9th September, 1924, and the order con- 
tained in the above judgment dated 
15th August, 1924, the Subordinate Judge 
of Mayavaram submitted the: following 

FINDINGS. 

Issue No. 14:—In case the sale of the house 
in Item No. 29 in ScheduleB, Part I, is found 
to be not binding on the plaintiffs, to what 
equity, ifany, are the defendants Nos. 1 to 
6.entitled? < 

Issue No. 15.—Whether the present build- 
ing.on Item No. 29in.Schedule B, Part I, of 
the plaint, belonged to Anaathakrishna 
Aiyar, and, if not, whether the. plaintiffs 
have any right to claim the same? 

Issue No, 17.— What, if any, is the amount 
of mesne profits due to the plaintiffs from the 
defendants Nos. 1 te 10 and their alienees? 

-Issue No, 19.—W ere such of those properties 
as are in possession and enjoyment of de- 
fendants Nos; 11 to 17 obtained from de- - 
fendants Nos. 1 and 9 in exchange for.their 
own properties ? 

Issue No, 20.—Are such exchanges true, 
valid and binding on the plaintiffs? 

Issue No. 21.—Are the alienees entitled to 
any and what amount for improvements 


effected by them? What further equities 


are the alieneesentitled to; andif so, from 
whom? 

2. Fifteenth. lsSue.................. There can 
be:no doubt that the first half of the issue 
should be found in the negative. 

3..The answer to the second half of the 
issue is that plaintiffs have no right to claim 
the house unless they are found to be en- . 
titled to retain it on the principle referred 
to in Kandarpa Nath Ghose v. Jogendra 
Nath Bose (28). that improvements made 


“on. property by a life-tenant thereof attach 


to the estate and pass: to the rever- 
sioners or remainder-men at- the expira- 
tion of ‘the life-estate without any liabil- 
ity on his part to make. any compensa- 
tion therefor and that improvements made 
by a purchaser’ from one who holds a 
limited interest likewise pass to’ the rever- 
sioner or remainder-men or, it.is held, under 
the 14th issue, that plaintifis are entitled 
to take the house paying or not paying 
compensation to defendants Nos. Ito 6...... 
a d ENG ae Da Consequently, the question 
whether plaintiffs have any right to claim 


the house, depends upon the finding on `` 


the -14th issue as to whether they can claim 


(28) 6 Ind, Oas. 141; 12 O. D. J. 391: 


b 


PA 


* "196 I. 0, 1926] 


to retain the house paying.or not paying 
compensation to defendants Nos. 1 to 6 
. according as it is decided that defendants 
Nos. 1 to 6 are, or are not, entitled to com- 
pensation. 

. 4, Fourteenth issue:—The learned Vakil 
for defendants Nos:1 to 6 has argued that: 
they are entitled under s. 51 of the Transfer‘ 


of Property Act or, at least under the prin-" 


ciple underlying that section, to elect either 
to have the value of the house estimated 
and paid to them by the plaintiffs or to ask 
the plaintiffs to sell their interest in the 
property to them, and stated that defend- 
ants’ Mos. 1 to 6 ip this case elect to ask 
the plaintiffs to sell their interest in the 
property to them for the market-value of 
the site of the house mentioned in the 


Kaanan ana 


ANAA So I find that in this case the 
plaintiffs should‘ be given the right to 
elect one of the two alternatives; and as 
their learned Vakil has stated that they 
elect to take the house, I come to the con- 
elusion that plaintiffs are entitled to the 


use. 

8. The other question remaining to be 
determined is whether they are bound to 
pay compensation forthe house to defend- 
ants Nos. 1 to 6; and that depends upon 
the answer to the question whether the 
father of defendants Nos. 1 and 2 believed 
in good faith that he was absolutely en- 
titled to the property, namely, the site of 
the house in question, when he built the 
house............... On all these grounds, I 
come to the conclusion that the father of 
defendants Nos. 1 and 2 cannot be held 
‘to have believed in good faith that he had 
absolute title tothe site of the house in 
_ question when he built the house on it, 
. and that, consequently, defendants Nos. 1 
' to6 are not entitled to compensation for 
the house. | 

10. Ifit should be held that defendants 
Nos. 1 to 6 are entitled to compensation for 
the house, the amount of such compensa- 
tion would have to be determined............ 
As I am of opinion that the finding on the 
first issue is binding upon the parties and 
that the Commissioner's account is entitled 
to greater’ weight than the testimony of 
- “the witnesses, I hold that the compensation 
“ payable to defendants Nos. 1 to 6° is 
Rs. 10,000 minus the value of the site of 
the house-which has been agreed by the 
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` defendants, that they are entitled to the 










parties to be Rs. 1,5 
defendants Nos, 1 to 6 8 
pay plaintiffs Rs. 1,500 as 
of the site, if it should be 
choice lies with them of rec 
pensation for the house or purch 
site of the house. 

11. Seventeenth issue:—............ I 
that plaintiffs are not entitled to anything 
on account of mesne profits from defendants 
Nos. 7 to 10 or sixteenth and seventeenth 


price of 59 kalams of samba paddy at 
Rs. 1-12-0 per kalam minus Rs. 53 on 
account of land revenue and Rs. 25 on 
account of maramat per vali from defend- 
ants Nos. 1 to 6, the price of 33 kalams of 
samba paddy at Rs. 1-12-0 a kalam minus 
one half of the above-mentioned expenses 


-~ from defendants Nos. Iland 1lZand Rs, 2-4-0 


from defendants Nos. 18 to 15. 

Issues Nos. 19 and 20......... I find the ex- 
changes alleged by defendants Nos, 11 and 
12, 16 and 20, to be true and that alleged by 
defendants Nos. 13 to 15 to have not been 
proved. Andon the twentieth issue, it bas 
to be found that the exchanges are not 
binding on the plaintiffs as no ground has 
been shown for holding them to be binding 
on the plaintiffs. 

Twenty-first issue:—............ I find that 
sixteenth and seventeenth defendants should 
be paid some amount a8 compensation for 
improvements but there is no proof of the 
amount if they are found entitled to com- 
pensation. But I fird no defendant is 
entitled to anything on account of improve- 
ments or other equities from plaintiffs for 
the reasons given for holding defendants 
Nos. 1. to 6 are not entitled to compensation. 
It is unnecessary to decide the questions as 
between the defendants, 





Mr. T.R. Venkatarama Sastriar, Advocate 


"General, for the Appellants, 


Messrs. T. R. Ramachandra Iyer, P.J. 
Kuppanna Rao and Ramasami Iyer, for the 
Respondents. 

This appeal comirg on for final hearing 
on the 13th October, 1925, and after the 
return of the findings of the lower Court 
upon the issues referred by this Court for 
trial, the Court (Mr. Justice Phillips & Mr. 
Justice Ramesam) delivered the following + 

JUDGMENT.—The main question for 
consideration is whether defendants Nos. 1, 
3.and 4 are entitled to compensation fora 
‘building that they have erected on the land 


ih 















-Geed, Ex. JIL. The 
has found that their 
Rally effected the improve- 
Ot bona fide believe that he 
nėr of the property. This ques- 
bona fidesis a somewhat difficult 
on and it must depend upon the 
cumstances of each case. It has been 
eld that bona fides is not incompatible 
with ignorance of law, Durgozi Rowv. Fakeer 
Sahib (29), ner is it. incompatible with a 
certain degree of negligence, as is clear 
from the definition in the General Clauses 
Act, s. 3, cl, 20. The degree of negligence 
is, of course, a matier to be determined 
according to the circumstances of each case. 
In this case, it is as well to set out what 
are the actual facts. In 1867, one Thay- 
ammal sold this property to her daughter's 
Bon under Kix, III and the only evidence 


available shows that money was paid. At. 


_the same time she executed another ‘sale- 
deed and two gift deeds which disposed 
: of the whole of the rest of her property in 
favour of the same grandson and another 
grandson by the younger daughter. In 1884 
the purchaser under Ex. III and his youn- 
ger brother executed Er. XIV in favour of 
the first defendant's father, and it is notice- 
able that this document is attested by the 
first plaintiff in this suit. In 1898 the 


improvement was effected to an extent of’ 


Rs. 4,000 by the defendants’ father, and 
he subsequently made an addition to the 
building at a cost of Rs. 1,500 in 19038. We 
see thus that for 30 years the alienation 
was not questioned by any body, not even 
by the daughters nor by their sons It was 
only in 1902 that one of the daughters 
brought a suit. It iscontendéd that, inas- 
much as the defendants’ father in 1902 
raised no real defence to tha suit by the 
reversioners, it must be deemed that he 
had no bona fide belief in his title, but it 


must be remembered that this statement’ 
4 was filed after consultation with a legal. 


adviser, who probably told him that his 
case was bad, as has now been found to be 
the case; batit does not follow that in 
1898 he did not believe.that his case was 
good. The whole of the circumstances 
attending the original alienation by the 
widow are somewhat peculiar and they were 
acquiesced in by practically all the members 
of the family then alive, and possession hav- 
ing been undisturbed for 30 years, we think 
that it is quite reasonable to suppose that 
(29) 30 M. 197; 1 M. L. T, 433; 17 M. L. J. 9. 
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the defendants father ‘believed that he hada 
good title, otherwise, he is hardly likely 
to have squandered such a large sum of - 
money on{property which he knew was like- 
ly to pass out of his possession. 

As regards the improvement made in 
11898, therefore, we must hold that the de- 
‘fendants’ father bona fide believed that he 
was theowner of the property; but the 
improvements made in 1903 stand on a 
very different footing. Then suits had been 
filed’ by Thayammal’s daughter and by 
her grandsons, forthe recovery of the pro- 
perty and for declaration respectively. In 
defence of the latter suit, after taking legal 
advice, the defendants’ father had nothing 
to say. Notwithstanding this,a month or 
two before the suit was actually disposed 
of with findings against his title, he pro- 
ceeded to spend Rs. 1,500 on the building. 
At that time, it certainly has not been 
shown thathe still believed that he was the 
owner of the proparty. As regards this 
latter sum the defendants are not entitled 
to compensation. 


There remains then the question of the 
value of the improvements. The whole 
house, as it now stands, has been valued 
by the Commissioner at Rs. 10,000 and in 
coming to this estimate, he has adopted 
the rates in building materials prevalent 
in the neighbouring town of Mayavaram. 
These rates are apparently excessive for 
building a house -in a village, and when 
we remember that the money actually 
spent on the building in 1898 and , 1903 
was only Rs. 4,000 and Rs. 1,500, it is diff- 
cult to believe thatin a country village, 
the value has now risen to very nearly 
double that amount. If we take it that 
the value has increased by about 50 per 
cent. we shall be nearer the correct value 
‘and we accordingly adopt the figure. of 
Rs. 8,000 as the value of the whole struc- 
ture. Defendants, who are entitled to com- 
pensation in respect of Rs. -4,000 out of 
Rs. 5,500 spent by their father, are entitled 
to 8/1lth of Rs. 8,000 or roughly Rs. 5,800. 
We accordingly fix the compensation due to 
them at Rs. 5,800. 


The question of election by the trans- 
feree was raised and it was contended that 
the choice lay with the transferee under the 
provisions of s. 51, Transfer of Property 
Act: but we are satisfied that under s. 51 
the choice is with the person evicting, He 
can either pay the value of the improve- 
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ment and take the land or sell the land to 


the purchaser. 

If the portion that was built in 1803 
can be definitely ascertained, defendants 
Nos. 1,3 and 4 will be allowed to remove 
the materials thereof in the presence 
an officer of the Court and of the AN 
or his man, so as not to cause any diminu- 
tion in the value of the remainder of the 
building. This removal must be carried 
out within one month of. ascertainment by 
the Court whether this part of the building 
can be satisfactorily identified. 

We accept the findings on the other 
issues. | 

The future mesne profits will haveto be 
ascertained by the lower Court before pass: 
ing a final decree. 

The respondents will "pay the appel: 
lants’ costs of the appeal and i in the lower 
Court. 


V. N. V. Decree modified. ` 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
SRGOND OIVIL APPEAL No. 210 or 1925. 
April 29, 1926. 

Present: —Mr. Findlay, J. C. 
CHIRKATIA AND aNnoTHER—PLAINTIFIS 
— APPELLANTS 
versus 


VITHOBA—DErFen ; 

Deed—Interpretation—Contract Act (IX of 1872), s. 

74-—Debt—Failure to pay at stipulated time—Damages, 

measure of—Instalment bond—Compound interest on 

defaulted instalment—Entire debt exigible on default 

` of three instalments—Penalty—Damages, how to be 
assessed. 

Although it is more reasonable to ascribe to the 
parties the intention of making a perfect contract, the 
determination of the question rests entirely upon the 
a of the instrument concerned. [p. 492, 
col. 1. 

A mortgagee is entitled to damages on account of 
the failure of the debtor to pay the debt at the sti- 
pulated time and the measure of damages would 
prima facie be the rate of interest agreed upon, al- 
though the Court has discretion tc reduce the rate if 
it is found to be unusual. [ibid] 

Where there isa definite covenant in the contract 
to pay compound interest on any single defaulted in- 
stalment and also on default of three instalments the 
whole amount is to become exigible, the latter con- 
tingency is a penalty and on its arising the Court 
has full powers to re-open the contract and to grant 
roam to it to be a reasonable compensation. 

ibid. 

. Appeal against a decreé of the District 

Judge, Nagpur, dated the 27th J anuary, 
1925, in Civil Appeal No. 189 of 1924. 

Mr. C. B. Parakh, for the Appellants. 


Mr. M. K. Hardas, for the Respondent. 





` CHIREATIA V. VITHOBA. 













JUDGMENT.— 
ed in this second appe& 
lowance or disallowance of 
the mortgage-bond, date 
1914, in suit. Under the terms 
Rs. 1,000 were found due on ac 
old debt. Rs, 500 was added to 
in respect of future interest. The wh 
amount of Rs. 1,500 was payable in ten in- 
stalments, of which the first instalment was 
paid immediately. The second one fell due 
6 months later and was to be followed by 
8 yearly instalments. In case of default of 
‘any instalment, such defaulted one was to 
carry interest at 2 per cent. per mensem. 
In the case of the default of three instal- 
ments, the whole claim was to become 
payable at once, 

The Subordinate Judge granted interest 
on the whole amount due at 2 per cent. 
per mensem, holding that this rate was not 
a harsh and unconscionahle one, The learn- 
ed District Judge, on appeal, pointed out 
that there was no provision for payment of 
interest on the three instalments being de- 
faulted and on the whole amount becoming 
at once due. He accordingly only allowed 
interest at 6 per cent. per annum on such 
amount, and the plaintiffs have now come 
up on second appeal to this Court. 


It has been urged on behalf of the appel- 
lants that the original interest contracted 
for, when spread over 8} years would come 
to little more than 6 per cent. per annum. 
This was, it has been argued, a stipulation 
in favour of the debtor who, if he had paid 
promptly, would have derived the corres- 
ponding benefit therefrom. As against this 
stipulation, there was the further condition 
in favour of the mortgagee as regards com- 
pound interest on defaulted instalments and 
as regards the whole amount becoming exi- 
gibleif three such instalments werenot paid. 

It hag been urged, on the strength of 


„decisions like those in Mahadeo Prasad v. 


Dhiraj Singh (1), Motan Mal v. Muhammad 
Bakhsh (2) and Ram Saran Das v. Mula (3), 
that the plaintiffs should have been allowed 
interest at 2 per cent. per mensem as claim- 
ed. In the Allahabad case quoted the 
decision proceeded on the terms of the 
mortgage-deed concerned and the learned 


(1) 77 Ind. pa, 122; 44 A. 772; 20 A. L. J. 752; A. 
I. R. 1923 All 

(2) 66 Ind. Cas. 771; 3 L. 200; 4 U. po L. R. (L.) 55; 
A. I. R. 1922 Lah. 254; 42 P. D. R. 1929 

(3) 78 Ind. a 103; 4L. 346; A. 1. R. 1923 Lah. 
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n obligation on the part 
to be liable, on the mak- 
, for subsequent interest at 
ntioned in the bond. In the 
case [Motan Mal v. Muhammad 
(2)]} the Full Bench decided 
when a mortgage-deed contains no 
press stipulation for the payment of in- 
terest after the due date, the correct rule 
is that the law raises no presumption either 
for or against an implied intention to pay 
interest after such date. Although it is 
more reasonable to’ ascribe to the parties 
the intention of making a perfect contract, 
the determination of the question rests en- 
tirely upon the interpretation of the instru- 
ment concerned. The mortgagee is, how- 
ever, entitled to damages on account of the 
failure of the debtor to pay the debt at the 
stipulated time, and the measure of damages 
would prima facie be the rate of interest 
‘agreed upon, although the Court has dis- 
cretion to reduce that rate if it is found to 
be unusual. In the 4 Lahore case [Ram 
Saran v. Mula (3)] there were definite 
circumstances in existence which pointed 
to an implied agreement to pay interest 
after the due term. 

For my own part, in the present case I 
can see no reason why it should not be 
governed by the principles laid down by 
Prideaux, A. J. C., and myself in Purshot- 
tam v. Sahu (4). Here there-was a definite 
covenant to pay compound interest on any 
single defaulted instalment. There was 
the further provision that in default of 
three instalments the whole amount was to 
become exigible. Therefore, undoubtedly, 
on the latter contingency which was of 
itself a penalty arising, the Court had, in 
my opinion, full power to re-open the con- 
tract and to grant what seemed to it to be 
reasonable compensation. 

- It is possible on a superficial view to 
hold that the terms of this contract were 
initially to some extent in favour of the 
mortgagor, but, if the contract be examined 
in detail, the original rate of interest, in 
reality, works out at much more than was 
suggested by the Pleader for the appellants. 
On the date of the mortgage-bond Rs. 1,000 
was found due. If we look at the essentials 
of the transaction, Rs. 850 debt really re- 
mained due on that date after the Rs. 150 
had been paid, and Rs. 500 interest had 

(4) 91 Ind. Cas. 295; 22 N. L. R. 23; A. I. R. 192 
‘Nag. 90; 9 N. L. J. 84. 
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to be paid on this amount within 8} years. 
The rate works out at a considerably higer 
one than has been suggested on behalf of 
the appellants. Following the principles 
laid down in the case of Purshottam v. 
ahu (4) it seems to me indubitable that 
he lower Appellate Court had power to 
re-open the contract and that any provision 
or implied agreement to pay interest at 2 
per cent, per mensem would appear to be 
an unconscionable one. Perhaps, the best 
proof of this is to be found in the fact that 
in spite of the various re-payments made by 
the mortgagor as large a sum as Rs. 1,947-0-6 
was still found due on the mortgage-bond 
in suit on the view adopted by the Judge 
of the first Court. - 

For my own part, in view of the terms of 
the bond, I entertain not the slighest doubt 
but that the appellants have received ample 
and reasonable compensation at the rate 
which has been awarded them by the learn- 
ed District Judge. The appeal according- 
ly fails and is dismissed.. The appellants 
must bear the respondent's costs. Costs 
in the lower Courts as already ordered. 

G. R. D. Appeal dismissed. .. 


MADRAS HIGH COURT. 
APPHAL AGAINST APPELLATE ORDER No. 17 
or 1925 
AND 
Civit MISCELLANEOUS Perirron No. 1064 
oF 1925. 

February 4, 1926. 
Present:—Justice Sir William Phillips, Kt., 
and Mr. Justice Madhavan Nair- 
ARUKAPALLI NARASIMHA RAO 
AND ANOTHER—PETITIONERS—APPELLANTS 


VETSUS 
ARUMILLI SUBBARAYUDU AND 
f ANOTHER— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), s. 47,0. XXI, 
r. 66—Haxecution of decree—Mortgage decree-—Order 
directing sale of properties in particular order— 
Appeal, whether lies. 
It isnot every order under r. 66 of O. XXI of the 
O. P. C. that would be appealable. because no right 
of appeal is specially given against orders under that 


Se ere 


rule, but if any such order is passed such as would | 


fall within the purview ofs. 47 of the Code, effect 
should be given to tha provision that all orders under 
s. 47 are appealable. [p. 493, col. 2; p. 494, col. 1.) 

A question arising between a purchaser who has 
been’ subrogated to the rights of a prior mortgagee 
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and the mortgagor relating to the order in which the 
mortgaged properties should be brought to sale, isa 
question which relates to the execution of the decree, 
and inasmuch as it arises between the parties to the 
decree it falls within the purview of s.47 and any 
order E thereto is, therefore, appealable. [p. 494, 
col. 1, . 

Mangayya v. Sriramulu, 19 Ind. Cas. 448; 24 M. L. 
J. 477; 13 M, L. T. 347; (1913) M W. N. 382 and Thoppai 


Vedaviasa Aiyar v. Madura Hindu Sabha Nidhi Co.,' 


Ltd., 77 Ind. Cas. 148; 45 M. L. J. 478; 18 L. W. 311; 
(1923) M. W. N. 662; A.L. R. 1924 Mad. 365, relied 


on. 
OC. M. S. A. No. 17 om 1925. 

Appeal against an order of the Court of 
the Subordinate Judge, Amalapuram, 
dated 25th August, 1924, in A. S. No. 2-of 
1924, preferred against that of the Court 
of the District Munsif of Razole, in 
E. A. No. 601 of 1923, in O. S. No, 89 
of 1914, on the file of the Temporary 
Sub-Court, Rajahmundry (O. S. No. 29 of 
1914 on the file of the District - Court, 
Godavari at Rajahmundry). 

©. M. P. No. 1064 or 1925, 

Petition praying that in thecırcumstances 
stated in the affidavit filed therewith, the 
High Court will ba pleased to issue an 
order directing stay of sale of the mort- 
gaged property in execution of the decree 
of the Court of the Temporary Subordi- 
nate Judge, Rajahmundry, in O. S. No, 89 
of 1914, now pending execution in the Court 
of the District Munsif, Razole, pending 
disposal of Appeal against Appellate Order 
No. 17 of 1925 preferred to the High Court 
against the orderof the Court of the Sub- 
ordinate Judge, Amalapuram, dated the 25th 


August 1924, in A. 8. No. 2 of 1924 (E. A. 


No. 601 ef 1923 on the file of the Court of 
the District Munsif, Razole, in the said 
O. S. No. 89 of 1914). 
Mr. K. Ramamurtht, for the Appellants. 
Messrs. G. Lakshmanna and A. Satya- 
narayana, for the Respondents, 


JUDGMENT. 
O. M. S. A, No. 17 oF 1925. 

Thisis an appeal against the appellate 
order of theSubordinate Judge directing the 
sale of the mortgaged property in a certain 
particular order. By this order he altered the 
“ order of the District Munsif who had directed 
the property to besold ina different order. 
The first contention raisedin this second 
appeal is that no appeal lay to the Sub- 
ordinate Judge as the District Munsif’s 
erder was one passed under O. XXI, r. 66. 
This rule corresponds to s, 287,0. P.C. 
of 1882, and it was held by a Full Bench 
of this Court in Sivagami Achi v, Subrah- 
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mania Ayyar (1) that proceedings under 
that section are of at\administrative and 
not a judicial character ~and that, there- 
fore, no appeal would lie from a decision 
thereunder. The facts concerned in that 
reference—and the Full Benchagreed in 
the reasons given in the Order of Reference— 
were that orders had been passed fixing 
the market value of the property, the place 
ef sale, the lots in which it was to be 
sold and the amount of the mortgage-money 
and on these facts it was held that no 
appeal would lie against an order under 
s. 287, Thatcase dissented from the case 
in Ganga Prosadv. Raj Coomar Singh (2) 
and a prior Madras decision in Sivasami 
Naicker v. Ratnasari Naicker (3) and since 
that case was decided, the Legislature has 
altered the Code to a certain extent. Rule 
66 of O. XXI is the new corresponding 
section, and in the new Code, there is a 
provision that before a proclamation is 
drawn up notice shall be given’ to the 
decree holder and the judgment-debtor. 
This looks as if attention had been paid to 
the difference of opinion between the Cal- 
cutta and Madras High Courts and that it 
was thought fit to enter this provision, 
which is in effect a-provision to enable the 
parties to be heard before a decision is 
arrived at. It certainly looks as if the 
Legislature intended to constitute such 
decisions as being of a judicial nature, as 
also the fact that the olds. 287, which 
js relied on in Sivagami Achi v. Sub- 
rahmania Ayyar (1), has been altogether 
removed. It is not necessary here, there- 
fore, to discuss the Full Bench decision, 
by which we would be bound if the law 
were still the same. Since the passing of 
the new Code in 1908, there have been two 
decisions of this Court on this question: 
Mangayya v. Sriramulu (4) and Thoppat 
Vedaviasa Aiyar v. Madura Hindu Sabha 
Nidhi Co., Ltd. (5). In both these cases, 


“which are analogous to the present one, 


it was held that an appeal lay because the 

order passed was one which came under the 

provisions of s. 47 of the Code. It is not, 

however, every order under r. 66 that would 

be appealable because no right of appeal 
(1) 27 M. 259; 14 M. L, J. 57, 


(2) 30 ©. 617. 
© 23M. 568; 10M. L. J, $14; 8 Ind. Dec, (x.s) 
9 


(4) 19 Ind. Cas. 448; 24 M. L.J. 477; 13 M. L. T. 347; 
(1913) M. W. N. 382. 

(5) 77 Ind. Oas. 148; 45 M. L. J. 478; 18 L, W. 311; 
(1923) M: W. N. 662; A'I R. 1924 Mad, 365. 
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is specially given agains{Orders under that 
rule, but if any such order is passed such 
- ag would come under s. 47 there is no 
reason why effect sould not be given to the 
provision that All orders under s. 47 are 
appealable. tn the present case there is a 
question a% issue between the purchaser. 
who hasbeen subrogated to the rights of 
the prior mortgagee and the mortgagor 
and that question at issue relates to the 
' gale of their respective properties and may. 
have avery important consequence to the 
parties. Itis certainly a question which 
relates to the execution of the decree, and 
it arises between the parties to that decree. 
It would, therefore, come under s. 47 and 
it would not be right to deny the parties 
their ordinary right of appeal in such a 
matter. There is onecase to the contrary 
Lanka Rama Naiduv. Lanka Ramakrishna 
Naidu (6) but that expressly differentiates 
the case in Thoppai Vedaviasa Aiyar v. 
Madura Hindu Sabha Nidhi Co., Ltd. (5) and 
consequently when itis readas applying 
only to its own facts itis not really an 
authority against the view we now take. 

The question whether Sivagami Achi v. 
Subrahmania Ayyar (1) is still good law 
has been considered in Kaveribai Ammal v. 
B. Mehta & Sons (7) and without entering 
deeply into the question the learned Judges 
have expressed an opinion that in view 
of the change in the law it may require 
re-consideration. As the circumstances of 
this case are different and there is au- 
thority to support us, we do not think it is 
necessary torefer the question to a Full 
Bench. 


Coming to the merits of the case it is 
argued that because the relief which the 
4th defendant has now obtained was asked 
for in the suit itself and not granted, it 
was not open to the lower Courts to grant 
him the relief in execution. The point has 
been expressly decided in Raghavachariar 
v. Duvouru Krishna Reddi (8) and we see no 
reason for not accepting that authority. 
On the merits ofthe case the lower Appel- 
late Court's decision is binding, as the 
order has been passed in the exercise of 
its discretion and ithas not been shown 
that that discretion has not been exercised 


(6) 78 Ind. Cas. 829; 46 M. L. J. 192; 19 L. W. 235; 
(1924) M. W. N. 220; A. I. R. 1924 Mad. 527. 

7) 75 Ind. Cas. 901; 46 M. L. J. 71; 18 L. W. 615; 
(1923) M. W. N. 894; A. I. R, 1924 Mad. 234. 

8) 83 Ind. Gas. 918; 48 M. L. J. 32; 19 L. W. 23; 
(1924) M. W. N. 134; A. I. R, 1934 Mad, 509. 
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“judicially. Thè seéond appeal, therefore, 


fails, andis dismissed with costs of the 4th 
defendant. 

Civil Miscellaneous Petition No. 1064 of 
1925 must also be dismissed with costs of 
the plaintiff (decree-holder). 

V.N. Vv. Appeal dismissed. 

Z. K. 


ts 


LAHORE HIGH COURT. 
Saconp CIVIL APPEAL No. 850 or 1925. 
Novemher 19, 1925. 
Present:—Mr. Justice Jai Lal. 
RAHMAT AND oTHERS—PLAINTIFFS— 
APPELLANTS 
versus 
QAIM DIN AND anotTHErR—DEFENDANTS— 
RESPONDENTS. 


Custom —Gift—Pichhlag— Stranger — Reversion of 


gifted property to donor's family. 
- A pichhlag being a stranger to the family of the 
step-father, a gift to a pichhlag is a gift to a stranger, 


and the gifted property does not revert to the donor's . 
family on the extinction of the donee’s line. [p. 495, ' 


col. 1 


Appeal from a decree of the District 


Judge, Jhelum, dated the 27th February, 
1925. 


‘ Messrs. Hargopal and M. L. Puri, for the. 


Appellants. 
Messrs. Harish Chandra Mital and Raja 


Muhammad Azam Khan, for the Respond-. 


ents. 
“ JUDGMENT.—The last male holder 
of the land in suit wasone Alla Dad. On 


his death his mother succeeded to it and, 


thereafter his daughter, Musammat Bibi. 
After the death of Musammat Bibi the land 


was mutated in favour of Qaim Din and. 


Kalu, defendants, who claimed that it had 
originally been gifted to one Nur, an ances- 
tor of Alla Dad, by Allah Yar, their an- 
Gestor and as the direct line of Nur became 
extinct, the land reverted to them. The 
plaintiffs, Rabmat and Mehr Dad, instituted 
the present suit claiming the property on 
the ground of their being collaterals of 


Allah Dad. The learned Judge has held: 
that the plaintiffs are the collaterals of- 


- Allah Dad. There were other grounds of 


contention in this suit which need not be 
considered here. The only 
before me are whether it has been establish- 
ed that the property in the hands of Allah 
Yar was ancestral when he gifted it to Nur, 


two points: 


and, secondly, whether it reverted to the col- 
laterals of Allah Dad on the extinction of the 


direct line of Nur. Nur, it has been found, 


Te pare 
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was a pichhlag of Allah Yar. The learned 
District Judge has held that the proposition 
is established that when a gift is to a perfect 
stranger, then it is deemed to be an out- 
and-out gift and the property donated does 
not revert to the donor’s family on the ex- 
tinction of the donee’s line, and has cited 


authority in support. of this proposition. _ 


If, however, the gift isin favour of a rela- 
tion, then he holds that it reverts. “In 
Mohku v. Karam (1) it was held that a 
pichhlag among Gondals of Mauza Isar, 
Tahsil Bhera, was a perfect stranger and 
that the gift to him was invalid by custom. 
No other authority relating to a gift.to a 
pichhlag has been cited on either side. 
The parties before me are Gujars of Tahsil 
Jhelum, There is no evidence of any spe- 
cial custom on the record. The learned 
District Judge has disposed of the point in 
the following terms: 

“The question is whether among Gujars 
a pichhlag is to be regarded as a stranger. 
No direct authority on this point has been 
quoted. It appears to me that a gift to a 
step-son would be intended to benefit the 
step-son and provide for his maintenance 
and not to benefit his remote collaterals 
eventually when his line died out. I, there- 
' fore, hold that the gift reverts to the de- 
scendants of the original donor Allah Yar, 
i.e., the present appellant.” 

A pichhlag is not entitled to succeed to 
the estate of his step-father and for the 
purpose of inheritance he would be describ- 
ed as stranger to the family of the step- 
father, and consequently a gift to a pichhlag, 
would be a gift to a stranger, whatever may 
þe the motive for such a gift. The expres- 
sion “stranger”, I think, is used to dis- 
tinguish the case of a personwho might 
‘under certain contingencies succeed to the 
estate of the donor. In my opinion the 
reasoning of the learned District Judge in 
support of his conclusion on this point is 
faulty and is opposed to the principle under- 
lying the previous judgments which he has 
quoted. 

The learned Judge has found that the 
-plaintiffs are the collaterals of’ the original 
donee, Nur, and consequently of Allah Dad. 
In view of the above finding the other 
matters in issue in this case do not arise. 
J accept this appeal and decree the plaint- 
iffs’ suit with costs throughout. 

sS. D, Appeal accepted. 


~ (1) A: Cas. 956; 63 P. R. 1909; 79 P. L. R. 1909; 
84 P. W. R. 1909. 
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PATNA HIGH COURT. 
AppaaL FROM APPELLATE DECRER No. 1161 
oF 1923. 

June 17, N26. 
Present: —Mr. Justice Ktrhwant Sahay. 

JUNG SINGH AND OTAERS— PLAINTIFFS 

— APPELLANTS Se 
versus 
DULARCHAND MAHTO AND oraess— 
DsFENDANTS—RESPONDENTS, 

Bengal Tenaney Act (VIII of 1885), s. 60- -Claim by 
thicadar registered under Bengal Land Registration 
Act (VII of 187)--Defence of payment to unregis- 
tered thicadar, validity of. 

In aclaimforrent by a thicadar, registered under the 
Bengal Land Registration Act, it is not open to the 


tenant to plead payment to an unregistered thicadar. 
[p. 496, col. 1.] 


Appeal from a decision of the Additional 
District Judge, Patna, dated the 15th 
June, 1923, reversing ‘that of the Munsif, 
Patna, dated the 6th May, 1922. 

Mr. ‘Mohammad Hasanjan, for the Appel- 
lanis. 

Messrs. N.C. Sinha and B. C. 
the Respondents. 

JUDGMENT.—This is an appeal by 
the plaintiffs and it arises out of a suit 
for rent. The rent was claimed for the 
period from 1326 to the 8-annas kist of 1328 
F. S. The plaintiffs claim under a register- 
ed thiea patta dated the 17th May, 1919 
executed by the 16-annas landlord who was 
the pro forma defendant in the suit, the 
thica being for a period from 1327 to 1335 
F.S. This thica was preceded by an amal 
dastak dated the 5th of Asin 1326 granted 
by the 16-annas proprietor to the plaintiff 
No. 1 alone for the year 1326. The defence 
of the defendant-tenant was that the plaint- 
iffs had no title as landlords, that one 
Shujait Ali held the village in which the 
holding in dispute is situated under a 
lease dated the 11th November, 1914, granted 
by the proprietors for the years 1322-1330, 
that Shujait Ali was dead and his heirs 
were in possession, and that the rent for 
the years in suit had been paid to the heirs 
of Shujait Ali. The proprietor entered 
appearance and stated that Shujait Ali ` 
surrendered his leasein 1325, and thereafter 
the amal dastak and the thica patta were 
granted to the plaintiffs. The learned 
Munsif decreed that suit. On appeal the 
learned Subordinate Judge has set aside 
that decree and has dismissed the suit on 
the sole ground that the plaintiffs had failed 
to make out their title to sue. 

On second appeal by the plaintiffs it is 
eontended that the plaintiffs stand record- 


Sinha, for 
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ed in the Collectorate in Register D, and 
- that under s. 60 of thé Bengal Tenancy Act 
the tenant is no entitled to plead in 
defence to the æ 

have been the Land 
Registration Act, that the rent is due not 
to the piaintifis but to a third person. 

In iy opinion this contention is sound 
and ought to prevail. The learned Munsif 
referred to the fact that the plaintiffs’ names 
appear in Register D. The learned Subordi- 
nate Judge makes absolutely no reference 
to this fact; he merely considers the ques- 
tion of the surrender by Shujait Ali and 
concludes that the plaintiffs had failed to 
prove the alleged surrender and, that, there- 
fore, the thica of Shujait Ali still continues, 
and that the lease-to the plaintiffs was 
suspicious and could not, in any event, 
prevail against the lease granted to Shujait. 


Having regard to the provisions of s. 60. 


of the Bengal Tenancy Act, I am of opinion 
that it was not open to the tenants to plead 
that the rent was not due to the plaintiffs 
but to the heirs of Shujait. On behalf of the 
respondents reliance has been placed upon 
Durga Des Hazra v. Samash Akon (1) and 
Girish Chandra Chongdar v. Satish Chandra 
Sarkar (2). Both of these decisions were, 
however, considered by this Court in Nand 
Kuer v. Jodhan Mahton (3). The decision in 
Durga Das Hazra v. Samash Akon (1) was 
not followed, and the decision in Girish 

Chandra Chongdar v. Satish Chandra Sarkar 
(2) was distinguished, and it was held by 
| this Court that a person registered under 
the Land Registration Act was entitled to 
recover rent from the tenants without any 
further proof oftitle, and that the tenants 
were not entitled to plead that the register- 
ed proprietor was not in fact the proprie- 
tor and that the rent was due to a third 
person. It is contended on behalf of the 
respondents thata thicadar is not required 
under the provisions of the Bengal Land 
Registration Act to have his name registered, 
. and- that Shujait Ali as thicadar could 
recover rent from the tenants even if he 
was not registered under the Land Regis- 
tration Act, and that the proprietor who was 
registered and who had granted the thica 
to Shujait Ali could not be: heard to say 
that payment ‘of rent by the tenant to 
Shujait Ali was not a:payment which he 


1) 40. ee ee 
2) I2C. W.N. 
(5) 61 Ind. “Gas, 386; 6 P. D. J. 658; 2 P. LT, 337; 
(1991) Pat, 201, 
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was bound to recognize inasmuch . as 
Shujait Ali was not recorded. In my opinion 
this contention has no force, It is true 
thata thicadar is not required to have his 
name registered under the Land Registra- 
tion Act; butifa thicadar gets his name 
registered, it is not open to the tenant to 


‘plead thatrent is payable to another thica- - 


dar who has not got his name registered. 
The registered proprietor assigns his 
right to recover rent from tenants to the 
thicadar, and a payment of rent to „the 
thicadar is in effect a payment to the pro- 
prietor and, therefore, although a tenant 
can successfully plead that a payment of 
rent to the thicadar ofthe proprietor was 
a good payment, yet when the question 
arises between two sets of thicadars one of 
whom is registered and the other is not 
registered, Iam of opinion that it is not 
open tothe tenant to plead payment to the 
unregistered thicadar in defence to a claim 
by the registered thicadar. 

As I have said the learned Subordinate 
Judge has not considered the. effect of the 
registration of the plaintiffs’ names in’ 
Register D. The parties do not agree as to 
the date when the plaintiffs were register- 
ed. According to the plaintiffs-appellants ` 
they were registered on the 21st March, 1920, 
which corresponded to the 16th of Chait 
1327, and payment is alleged to have been 
made to the heirs of Shujait Ali. under a 
compromise in August, 1920. Itis, there- - 
fore, necessary to find as to when the plaint- 
iffs wereregistered in the Collectorate under 
the Land Registration Act, and also as to 
whether any payment was made by the de- 
fendants tothe heirs of Shujait for any 
portion of the year in suit prior to the 
registration of the plaintiffs’ names in the 
Collectorate. 

The decree of the learned Subordinate 
Judge must, therefore, be set aside and the ` 
case remanded tohim for re-hearing. He 
must consider the question as .to. whether 
the plaintiffs are recorded under the Land 
Registration Act and, ifso when they were re- 
corded, and whether any payment was made 
by the defendants to the heirs of Shujait . 
for any of the years in suit before the 
date of such registration. A decree will be 
made in favour of the plaintiffs for such 
arrears of rent as were not paid to the 
heirs.of Shujait before the date of the re- 
gistration of the plaintiffs. Costs will abide 
the result, 


A,/8. D. Case remanded, 
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ALLAHABAD HIGH COURT. 
Criminal Reviston No. 69 or 1926, 
March 16, 1926. : 
Present :—Mr. Justice Walsh and 
Mr. Justice Dalal. 
BHAGWAT SINGH AND OTAERS— 
: ACCUSED— APPLICANTS 
VETSUS 
EMPEROR—Opposite Party. 
Criminal Procedure Code (Act V of 1898), ss. 107, 
406, 428—Order binding over person to keep peace— 
Appellate Court, whether can direct re-trial. 
In an appeal under s. 406 of the Or. P.Q, against 
an order binding over a person to keep the peace, in 


proceedings under s. 107 of the same Oode, the . 


Appellate Court is competent to order a re-trial. 

Oriminal revision from an order of the 
Sessions Judge, Benares, dated the 23rd 
December, 1925. 


REFERRING ORDER. 


Daniels, J.—This revision raises a 
point of some importance which, so far 
as I know, is not covered by any re- 
‘ported case. The question is whether 
inan appeal under s. 406 of the Or. 
P. ©. against an order binding over a 
person to keep the peace, in proceedings 
under s. 107 of the same Code, the Appel- 
late Court is competent to order a re-trial. 
In this case the learned Sessions Judge 
considered that the Deputy Magistrate 
had admitted a large quantity of hearsay 
evidence on to the record and was unable 
to determine from the ‘record whether a 
sufficient case for action under s. 107 had 
been made out or not. There was a counter- 
case pending before the same Deputy 
Magistrate, and the Sessions Judge allowed 
the appeal, set aside the order of the 
Deputy Magistrate and remanded the case 
to him for re-trial. The applicants’ learned 
Counsel contends that this order is not 
covered by the provisions of s. 423 of the 
Cr, P. C. in which the powers of the Appel- 
late Court are laid down. In the case of 
an appeal from a conviction for a definite 
offence the power to order a re-trial is 


specifically given by s. 423 (1) (b). This,’ 


however, is not an appeal from a convic- 
tion. It is an appeal from an order coming 
under cl. (c). The question, therefore, is 
whether the power to make “any amend- 
ment or any. consequential or incidental 
order thatmay be just or proper” is cover- 
ed by cl. (d), As the matter is one of con- 
siderable importance as to which there. is 
no authority, I think it desirable that it 


32 
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fore, refer this ‘revision to a Bench for 
disposal. i 

Mr, A. P. Pandcy, for the Applicants. 

The Assistant Govermment Advocate, for 
the Crown. ; 

JUDGMENT.—This revision has been 
referred toa Bench oftwo Ji:dges by a 
learned Judge of this Court for “decision 
as to the powers of an Appellate Court 
under s.406o0fthe Cr. P. C. The applicants 
were bound over by a Magistrate of the 
First Class of Benares to keep the peace. 


‘They appealed: to the Court of Session 


which directed that the order binding over 
the applicants should be reversed and that 
there should be a re-trial, The question is 
whether the Appellate Court has the power 
under s, 423 of the Cr. P. ©. to order a re- 
trial. The authority given to an Appellate 


- Court is contained’ in cls. (c) and (d). In 


an appeal from an order the Appellate 
Court may alter or reverse such order and 
may make any amendment or any con- 
sequential or incidental order that may be 
just or proper. Undercl. (b) in an appeal 
from a conviction the Appellate Court is 
specifically given the power of ordering a 
re-trial. The distinction exists for a very 
obvious reason. .Under s, 403 a person 
ones convicted or acquitted cannot be tried 
for the same offence and in an appeal from 
a conviction, if the conviction is reversed, 
the appellant may claim that he has been 
acquitted and he would not be liable to 
re-trial for the same offence. To obviate 
this difficulty power has to be given to 
the Appellate Court specifically to order . 
a re-trial. This difficulty will not arise in 
proceedings taken under s. 107 of the Or. 
P. ©. A person bound over under the 
terms of that section is not convicted of 
any offence and may be re-tried in pursu- 
ance of the same order passed under s. 107. 
The order for re trial is, in our opinion, an 
incidental order. All that the Sessions 
Judge has done is to reverse the order 
binding over the applicants and then to 
direct that proceedings subsequent to the 
stage of the issue of a notice under s. 107 
be all cancelled and that the Magistrate 
do proceed from the stage of the issue of 
notice. 

It was argued by the applicants’ learned 
Counsel that the Sessions Judge has no 
power to issue notice to persons to show 
cause why they should not be bound over 
to keep the peace. In the present case the 


403 


Sessions Judge does not” issue any such 
- notice. What he has done is to cancel pro- 
ceedings subsequent” to the stage of the 
issue of the noti¢e and the notice to the 
applicants iss by the Magistrate is 
maintained,” There will be no necessity of 
issuing fregh notice to the applicants. We 
are of Opinion that the order passed by the 
lower Court of re-hearing of the notice 
issued under s.107 is an incidental order 


following on the reversal of the order bind- 
ing over the applicants. 


Wo dismiss this application in revi- 
sion. 
N. H. Application dismissed, 


LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 225 or 1926. 
May 20, 1926. 

Present :— Mr. Justice Jai Lal and 
Mr. Justice Dalip Singh. 
RANGA SINGH AND ANOTHER— ACCUSED 

i —ÅPPELLANTS 
; versus 
EMPEROR— RESPONDENT. 


Track eridence—Main evidence unsatisfactory—-Con- 

vietion. d 
It is impossible to base a conviction merely on track 

evidence when the main evidence has been shown to 


r ToS discrepant and unsatisfactory. [p. 499, 
col. 1. 


Criminal appeal from an order of the 
Sessions Judge, Lahore, dated the’ 8th 
February, 1926. 

Lala Moti Sagar, R. B., for the Appel- 
lants. i 

Mr. Abdul Rashid, Assistant Legal Re- 
membrancer, for the Respondent. 

JUDGMENT.—Ranga Singh and Dara 
Singh, appellants, have been convicted by 
the learned Sessions Judge, Lahore, of the 
murder of Hazara Singh, and sentenced to 

| death. They have appealed from the judg- 
mentandthe record is also before us for 
confirmation of the sentenceof death. | 

The prosecution evidence is based on the 


statement of two persons Malla Singh and. 


Saudagar Singh who profess to be eye- 
witnesses of the murder of Hazara Singh. 
The body of Hazara Singh minus the head 
was discovered in the river Ravi the day 
after the occurrence. This body was duly 
identified to be that of Hazara Singh by his 
mother and by the patwari and the learned 
-Counsel for the appellants has not challeng- 


nee 
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ed the identity of the headless trunk. The 
question for decision before us is whether 
the appellants can be convicted of having 
committed this murder on the evidence of 
these two prosecution witnesses named 
above, . 
Now, it is a curious thing that according 
vito these witnesses six persons in all were 
present at the time, when Hazara Singh, who 
according to these witnesses, was in their 
company, was overtaken by the six other 
persons. At that time Hazara Singh or 
Ranga Singh, appellant, or Dara Singh, 
appellant, exchanged abuse. and . there- 
upon Ranga Singh snatched a spade from . 
the hands of one Labhu sweeper and assault- 
ed Hazara Singh with this spade, Dara 
Singh, it is alleged, struck Hazara Singh 
with a dang. The other four persons were 
discharged by the Committing Magistrate. 
In the First Information Report which was 
given to the Punitive Police: Post, the name 
of Labhu is not mentioned as having taken 
part in the murder or as-having been present. 
Nor was the name of Banta Singh mention- 
ed inthe report and the name of one Kebr 
Singh Lambardar, uncle of the .appellant 
Ranga Singh, was mentioned as having 
taken partin the murder. Now, it is diffi- 
cult to see why if the names had been given 
out inthe village by Saudagar Singh and 
Malla Singh, the name of Labhu could 
possibly have been omitted from’ the First 
Information Report as he was the person who 
supplied, or was the means of supplying, 
the lethal weapon in this case. 
There is also nothing to account for the 
omission of Banta Bingh’s name nor for 
the addition’ of Kehr Singh’s name. Manna 
Singh who actually made this report, has 
admitted in Court that he added the name 
of Kehr Singh out of enmity. Saudagar 
Singh admits that when he raised the out- 
cry in the village, Buta Singh Lambardar, 
Gurmuk Singh Lambardar and Budha Singh 
were present. These persons accompanied 
Manna Singh when he made the First In- 
formation Report. Malla Singh denied that 
he had informed Manna Singh of the oc- 
currence before Manna Singh went to the 
Thana, Before the Committing Magistrate, 
however, he admitted this fact. Balla 
Singh, the son of Manna Singh, admits that 
Saudagar Singh had given the names of 
Banta Singhand Labhu to Manna Singh 
.at their house. He further admits that the 
two Lambardars Buta Singh and Gurmukh 
Singh and Budha Singh heard what was 
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being said by Saudagar Singh and: Malla 
Singh about the presence of Labhu and 
Banta Singh among the assailants of Hazara 
Singh. Further, the evidence of Saudagar 
Singh is that he informed Balla Singh at 
Balla Singh’s house in the village and 
thereafter he went to his house and slept. 
Neither Malla Singh nor Saudagar Singh 
can say where they parted company after 
the occurrence, nor where and how they met 
again, nor when and to whom they first 
mentioned their. story. The net result is 
that we find it extremely difficult to accept 
their evidence as being a true or even an 
approximately true record of what happened 
atthe spot. All thatean be definitely stated 
is that Hazara Singh and Saudagar Singh 
and Malla Singh were at fair where they all 
got drunk. ‘Subsequently Malla Singh 
seems to have gone to the Punitive Police 
Post with a story about an assault on 
Hazara Singh The foot constable Allah 
Dad deposes that Malla Singh did come 
but he was so drunk that he could not be 
understood. In the First Information 
Report the names of eye- witnesses were not 
mentioned, 

The learned Sessions Judge has also 
relied on the track evidence in this case, 
Apartfrom the difficulty of believing the 
evidence of the tracker that he remembered 
the foot-prints of the accused who were not 
arrested: until 11 days after the occurrenve 
when they presented themselves to the 
Police at Lahore, it is impossible to base a 
conviction merely on track evidence when 
the main evidence has been shown to beso 
extremely discrepant and unsatisfactory. 

In, view of all these circumstances we 


consider that it is impossible to maintain’ 


the conviction of the appellants and giving 
them benefit of the doubt that arises-in this 
case, we accept their appeal and acquit 
them. 


R, le ‘Appeal accepted. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
CarminaL APPEAL No. 245 or 19235. 
April 19, 1926. 

Present:—Mr. Kincaid, J. C. 

TIK AMDAS—Acousrp—AvesLiant 
Lersus 
EMPEROR—RBSPONDENT. 
~- Penal Code (Act XLV of 1860), s, 499—-Publication 


TIKAMDAS V. EMPREOR, 


N 
g 499 


to person not mentioned in charge—Defect cured by 
s. 537, Or. P. C. (Act Vaf 1898). 

The plea that there hasbeen no publication to the 
person mentioned in the charge but to some one else 
is a highly technical one and any defect i i the charge 
on that score can be cured by s. 537, Cr. P. C. 


Criminal appeal against a Sùd gment of 
the City Magistrate, Karachi, dated*the 19th 
October, 1935, 

Mr. Motiram I danmal, for the Appellant. 

Mr. T. G. Elphinston, Pablic Prosecutor, 
for the Respondent. 

J UDGMENT.—The facts in the appeal 
are very similar to those in Bikhehand v. 
Enperor (1). The oaly point of difference 
is that the passage complained of occurred 
in an affidavit and not ina petition. Bikh- 
chand made an application in a petition for 
guardianship filed by Pevibai. His cousin, 
Vikamdas, supported the application with 
an affidavit. In it he wrote:— 

“ Pevibai is a tool in the hands of her 
enemies of the firm and has been approach- 
ed through her father who isa discharged 
bankrupt and even now is heavily involved 
and has: been convicted on a charge of 
gambling.” 

For the reasons given in my judgment in 
Bikhchand v. Emperor (1) I find that these 
words amount to defamation within the 
meaning ofs. 499, Indian Penal Code. I 
also find that the accused is not entitled to 
the banefit of any of the exceptions to that 
section. 

One new point, however, has been raised 
by the learned Pleader for the appellant, 
Mr. Motiram. He has contended that his 
client was charged with publication of the 
defamation to thé Commissioner for taking 
oaths and affidavits in the Court of the 
Judicial Commissioner and that proof of 
such publication is wanting. I do not, 
however, think that this argument has 
any weight. The affidavit was certainly 
sworn before the Commissioner for taking 
affidavits and it is quite likely that he read 
it. But even if he did not and there was 
no publication to him, there certainly was 
publication to others. The affidavit was 
filed in a civil proceeding and went into 
the office of the Judicial Commissioner, 
where it must certainly have been seen and 
read. Indeed no one would make an aff- 
davit save with the intention that it be 
seen and read. The argument, therefore, 
of the learned Pleader amounts to this. 
There was publication but not publication 


(1) 96 Ind, Cas, 116, 
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to the person mentione 


The plea is, therefore; highly technical. 
The defect in the_ charge, if any, can be 


cured by s. 5387, WP, C. 
I confirm the” lower Court’s finding and 
sentence and dismiss the appeal. 


P. BL AL’ Appeal dismissed. 
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MADRAS HIGH COURT. 
CRIMINAL Revision Cass No. 707 or 1925. 
(Criminat Revision Perion No. 580 ° 

oF 1925). i 
February 25, 1926. 
Present:—Mr. Justice Devadoss and 
Mr, Justice Waller. 
In re RAMACHANDRA CHETTY 
— ACGUSED— PETITIONER. 
Madras District Municipalities Act (V of 1920), ss. 
* 146, 149, 318, 842?—Notice, failure to comply with— 
Second notice, whether competent—Failure to comply 
with second notice—Prosecution within three months 
after second notice but more than three months after 
first notice, whether permissible, 

Where the Chairman of a Municipality issues a notice 
under ss. 146, 149 and 313 of the Madras District 
Municipalities Act but the notice is not complied 
with, there is nothing in the Act that prohibits the 
issue of a second notice, and if the second ‘notice is 
not complied with, a prosecution can’ properly be 
instituted within three months from the date of such 
notice under s. 347 of the Act, although more than 
three months have elapsed from the date of the first 
notice? : 

Ramunujuchariar v. Katlasam Iyer, 87 Ind. Cas. 
969; 49 M. L. J. 386; (1925) M. W. N. 472; 26 Gr. L. 
‘J. 1049; A. I. R. 1925 Mad. 1067; 22 L. W. 736; 48 M. 
870, dissented from. 

Petition, underess. 435 and 439 of the 
Cr. P. C., 1898, praying the High Court to 
revise the judgment of the, Court of the 
Sub-Divisional First Class Magistrate, 
Salem, in Cr, A.. No, 49 of 1925, preferred 
against the judgment ofthe Court of the 
Third Class Magistrate, Salem, in C. C. 
No. 579 of 1928. 

Messrs. V."L. Hthiraj and A. Rangasami 
Aiyangar, for the Petitioner. 

The Public Prosecutor, for the Crown. 

ORDER. 

Waller, J.—The question raised in this 
case is whether the prosecution is barred by 
limitation under s. 847 of the Madras Dis- 

‘trict Municipalities Act, A notice was serv- 
ed on petitioner under ss. 146,149 and 313 
of the Act in June, 1924. On July 4th he put 

* ina petition to the Chairman asking him 

to inspect the latrine. In reply an endorse- 
ment was senton August llth, informing 


° 
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him that he would be prosecuted if he did 
not obey the notice in one week. At the 
same time the Chairman directed the 
Health Officer to report further. That Offi- 
cer's report was unfavourable to the peti- 
tioner. On 22nd October afresh notice was 
sent to petitioner, which was served on 
November 6th. He failed to comply with 
it and a prosecution was launched. It was 
launched within three months after the 
second notice, but more than three months 


-after the first. Mr. Ethiraj contends that the 


effence was committed on the expiry of the 
first notice and that the prosecution is barred 
by limitation. His contention is supported 
by a decision of Srinivasa Iyengar, J., which 
is reported as Ramanujachariar v. Kailasam 
Iyer (1), Jackson, J., in Cr. R. C.No, 164 of 
1925 took a different view. The same point 
was raised before Madhavan Nair, J., and 
myself in Raghavachariar v, President, Union 
Board, Tiruvellore (2) but was not consider-. 
ed by us. We held that the prosecution 
was within time as the first’ notice had 
been kept in abeyance while the parties 
were negotiating. It is possible that, in 
this case also, petitioner's representation 
of July 4th might be regarded as an attempt 
at negotiation, but Mr. Adam does not press 
the point, The question, then for consider- 
ation is whether there is anything in the, 
Act that prohibits the issue of a second 
notice, when noaction has, for some reason 
or other, been taken on the first. I can 
myself see nothing that does so. The 
offence consists in the failure to obey a 
requisition issued by the competent author- 
ity. Ifa particular requisition is not en- 
forced, Ican find nothing in the Act that 
prevents the Chairman from issuing an- 
other. If a.prosecution is then launched, 
the prosecution is for failure to comply with 
the second requisition and not for failure 
to comply with the first. If a prosecution 
had been instituted on the first requisition 
and had failed ornot been pressed, other 
considerations might come in, but that ques- 
tion does not arise here. 

I agree in the view taken by Jackson, J., 
that where, as here, no steps have been 
taken to enforce the first reqtisition, a 
Chairman is entitled to make a second and 
to institute a prosecution for failure to com- 
ply with it. , 

(1) 87 Ind. Cas. 969; 49 M. L. J. 386; (1925) M. W. 
N. 472; 26 Cr, L. J. 1049; A. I. R. 1925 Mad. 1067; 22 
L. W. 736; 48 M. 870. 

(2) 95 Ind. Cas, 600; 28 L, W. 620. 
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The criminal revision case is, therefore, 
dismissed. 
Devadoss, J.—I agree. : 
Revision petition dismissed. 
V. N. V. 


LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 357 or 1926. 
June 4, 1926. 

Present :—Mr. Justice Fforde. 
ABDULLAH alias DULLAH AND ANOTHER 
—ÅCCUSED—ÅPPELLANTS 
VETSUS 
EMPEROR-—RESPONDENT. 

Penal Cade (Act XLV of 1860), ss. 84, 397--Con- 


struction. 
It is now a settled law that s. 34, Penal Code, has 


no application in the construction of 8. 397 of the 
same Code. 


Criminal appeal from an order of the 
Magistrate, First Class, exercising enhanced 
powers under s. 30, Or. P. C., Gujranwala, 
dated the 19th March, 1926. 

Mr. Iftkhar Ali, for the Appellant. 

Mr. Des Raj Sawhney, Public Prosecutor, 

for the Respondent. 


JUDGMENT. — Abdullah, Allah 
Bakhsh, Sardara and Hussain have been 
convicted by a Magistrate with s. 30 powers 
under the provisions of 8. 397 read with 
s. 34 and have been sentenced to seven 
years’ rigorous imprisonment each. Abdulla 
and Allah Bakhsh have filed an appeal to 
this Court, and Sardara and Hussain have 
filed a separate appeal. On examination 
of the entire evidence in the case it is 
apparent beyond any possibilty of doubt 
“that the guilt of the four appellants has 
been conclusively established. Counsel for 
the appellants, however, urges that the 
trial Magistrate erred in law tn applying 
s. 34, Indian Penal Code, to be read with 
s. 397, Indian Penal Code. The learned 
Magistrate has stated “that section is clear- 
ly applicable to such cases,” 


The Magistrate, however, is wrong in his — 


view of the law. All the High Courts in 
India have now taken the same view as 
to the applicability of s., 34 in dealing 
with punishment which may be awarded 
under s. 397, Indian Penal Code, and it now 
may be said to be finally established that 
s. 34 of the Code has no application in the 
. construction ofs. 397. The conviction must, 
therefore, in the case of Allah Bakhsh, 


IN 2 
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Sardara and Bie in who havenot been 


proved to have tised\any deadly weapon 
or caused griev-~s hur to any person in 
carrying out ti robbery in question, be 


altered to one ler s. ste Madan Penal ` 
conviction of Abdullah 


Code, while the 
stands. h 

So far as the sentence is concerned, the 
learned Magistrate was of opinion that 
the minimum sentence which he could 
inflict was seven years for each convict, 
but in considering the applicability of s 75, 
Indian Penal Code, he stated that he was 
unable to enhance the sentence under the 
provisions of that section as his powers 
were limited to seven years. 

In my opinion, in view of the previous 
convictions, a sentence of seven years in 
each case is not excessive and J] would 
accordingly not interfere with the amount 
of sentence. With the exception of the 
technical amendment as regards the con- 
victions the appeals are all dismissed. 

R. L. ; Appeals dismissed, 


PATNA HIGH COURT. 
CRIMINAL Reviston No, 343 or 1926. 
June 4, 1926. , 
Preseni:—Justice Sir John Bucknill, Kr. 
MUKHLAL RAI—Acevsen—Peritioxrr 
versus 
EMPEROR—Oproxent. 

Penal Code (Act XLV of 1800), s. ji Money ad- 
vanced as part of contract—Breach wf cocira- 
Criminal liability of accused. 

Where a sum of money is advanced as part ofa 
contract and not by way of trust, a dispute arising out 
ofa breach of the contract is one of a civil nature and 
no criminal action lies. |p 502, col. 2. 

Criminal revision from an order of the 
Sessions Judge, Shahabad, dated the 10th 
of May, 1926, confirming that .of the 
Honorary Magistrate, First Class, Arrah, 
dated the 12th of April, 1926. | 

Mr. Haider Imam, for the Petitioner. 

The Assistant Government Advocate, for 
the Crown. | 

JUDGMENT.—This was an applica- 
cation in criminal revisional jurisdiction 
made to this Court by one Mukhlal Rai. 
This man was convicted by an Honorary 
Magistrate of the First Class of Arrah on 
the 12th of April last of an offence punish- 
able under s. 406 (criminal breach of trust) 
of the Indian Penal Code. He was sen- 





. 
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tenced to rigorous* «sonm. or three 
months and to pe - eof Rs. 0and,in 


default of vereof, to 1 further 
rigorous imprison- 

lized, was ordered 
sinant, From this 

“the applicant ap- 

udge of Shahabad, 

d the appeal on the 

ce from this dismissal 
KW ps now come to this 


Sie - : 

i NA SL pading „the facts in this 
case as? ora 4> s decisions of the trial 
and the le se~ e*llate Courts, to see how 
this convi€»%,.ea be upheld.. The facts 
appear to be ©” emely simple and to dis- 
close a civil dispute. The complainant is 
one Naulakh Lal and he isa grain dealer. 
The applicant is alsoa grain dealer. The 
two men met accidentally at a Gola in 
Arrah where they were both about their 
own business and, in the course of conver- 





sation, the applicant informed the com- ` 


plainant that he had in stock a large quanti- 
ty of grain which he was ready to sell. 
The applicant showed the complainant 
some samples and they agreed that they 
would enter into trade relationship; the 
grain’ which the applicant had for disposal 
consisted of wheat and gram and it was 
agreed, on the samples, that the rate of 
the same should be Re. 1 for 8 seers of 
wheat and Re. 1 for 114 seers of gram. 
Before concluding the contract, the com- 
plainant. wished to examine the grain in 
bulkto ascertain if its quality was equal 
to the samples which had heen shown by 
the applicant to him; this was done on the 
following day with satisfactory results and 
it was then agreed that the complainant 
should purchase 250 maunds of the grain. 
The applicant then told the complainant 
ethat he wanted a small sum of money by 
way of advance; the complainant eventual- 
ly handed over the sum of Rs. 201 to the 
applicant. It does not seem -to me to 
matter whether this'sum was handed over 
as part purchase of the grain or by way of 
simple loan, If it was earnest-money to 
strike the bargain, it, no doubt, would have 
been set off as part purchase of the grain; 
ifit was a mere Joan, it might or might 
not be re-paid in cash or grain. There is 
nothing to show that it was handed over 
by way of an entrustment or in any other 
manner then either as part of the contract 
or Ly way of mere borrowing, 
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The subsequent course of events was 
unfortunate. On the following day, when 
the complainant went over with his sacks 
to take the grain which he had agreed to 

urchase, two nephews of the applicant 
who were, it is said, members of a joint 
family with the applicant and had some 
interest in the grain which was to be sold, 
made difficulties about the rales which had 


“been agreed between their uncle and the. 


complainant. It seems that since the 
agreement the value of wheat and gram 
had somewhat appreciated; the price on 
the day when the complainant wanted to 
take delivery appears to have been Re. 1 for: 
74 seers of wheat and Re. 1 for 10% seers of 
gram as against 8 and lljseers respective- 
ly which had been agreed upon as the 
contract price of the grains, Anyhow the 
upshot was that there was some sort of 
quarrel, the complainant did not get his 
grain and the money was not paid back to 
him. The complainant shortly afterwards 
charged the applicant with a criminal 
offence with the result that proceedings 
were, instituted and the applicant was con- 
victed in the manner Ihave already indi- 
cated, 

Tam really somewhat at aloss to under- 
stand how what has taken place could well 
form a subject-matter of criminal proceed- 
ings. There was a contract between the 
two parties and it may well have been that 
there wasa breach of that contract. On 
whose side the liability for damages for 
the breach lay, it is not for me to suggest; 
it may very well be that the complainant 
might have a perfectly good ground for’ 
bringing an action against the applicant 
for damages for having broken his contract 
and for the return of the money whether 
it was advanced by way of part purchase 
price or l¢an. There seems to have been 
no evidence which, in law, can properly be 
regarded as showing an entrustment in any 
fiduciary form ofthe money paid by the 
complainant tothe applicant nor, so far as 
Ican see, can it be suggested that, legally, 
there was any evidence of dishonest ap- 
propriation. The matter, to my mind, is 
oneof civil dispute capable of settlement 
not in the Criminal butin the Civil Courts. 
It should perhaps be observed that the 
applicant set up the defence that the 
whole story put forward by the complain- 
ant was false; this defence has been found 
to be unfounded. But the mere fact that it 
was put forward by the applicant when he 
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was charged with a criminal offence, does - 


not in itself prove that he was guilty of 
the offence of which he was actually con- 
victed, i.e., criminal breach of trust, 


Under these circumstances, it seems to. 


me that it is clear that the conviction cah- 
not stand, The order of the Honoraly 
Magistrate of the First Class of Arrah, 
dated the 12th of April, 1926, and the 
decision of the Sessions Judge of Shah- 
abad, dated the 10th of May last, must be. 
set aside andthe conviction and sentence 
quashed. The fine, if paid, must be re- 
funded. 

ALN, A. 


s. D. Conviction and sentence quashed. 





.. LAHORE HIGH COURT. 
CRIMINAL Revision No. 2019 or 1925. 
` March 17, 1926. 
Present:—Mr. Justice Harrison. 
KHAIR DIN AND OTHERS-— PETITIONERS 


versus 
EMPEROR—-Oprrosıre PARTY. 
Publie Gambling Act (III of 1867), s. 5—Money 
on search of persons, whether can be seized by Police. 
The power given to Police in the first part of s. 5 
to seize instruments of gaming and money ete. found 
in the house doesnot extend to the seizure of money 
recovered on the search of the persons found in the 
house. The search is clearly limited to the recovery 
of instruments of gaming. [p. 504, col. 2; p. 505, col, 1.] 
Case reported’ by the Sessions Judge, 
Ludhiana, dated the 7th December, 1925. 
FACTS.—Abdul Aziz and nine others 
were Challaned by the Police under s. 4 of 
Act ILI of 1867. Abdul Aziz was also chal- 
laned under s. 3 of the Act on the allega- 
tion that he was the keeper of the gaming 
house in which the accused were found. 
The accused gave various explanations 
regarding their presence in or about the 


house in question, but the learned Magis- | 


trate disbelieved. their defence and con- 
victed all the accused under s. 4 of the 
Act. ; a 

Abdul Aziz was sentenced under s. 3 of 
the Act to pay a fine of Rs. 25 and under 


s. 4 of the Act to pay a fine of Rs. 20. All” 


the other accused were sentenced to pay a 
fine of Rs. 30 each under s. 4 of Act III of 
1867. The Magistrate also ordered the 
cards, dice and all moneys found in the 
house or on the accused at the time of the 
raid to be forfeited. 


KHAIR DIN V. EMPEROR, 


. tendent of Police. 







GROUNDS.— 
victs, namely, Khair 
have presented an appl 


authority of which the house in question 
was raided was defective and irregular, 
(2) that in any case the order of the Magis- 
trate directing forfeiture of money found 
on the persons of the petitioners was wrong. 
Before proceeding further, it may þe 
stated that the order regarding forfeiture 
of money found on the persons of the 
petitioners is not appealable. The order 
of conviction in this case having been 
passed by a Magistrate of the First Class is 
clearly not appealable and the order of 
forfeiture having been passed under s, 8 
of the Gambling Act and not under s. 520 
of the Cr. P. ©. is, therefore, not appeal- 
able as was held in Queen-Eimpress v. [lavia 
Tellapa (1). 

After going through the record and 
hearing Counsel for the parties, I hava 
come to the conclusion that the contention 
of Counsel for the appellants regarding the 


" defective nature of the warrant is not well- 


founded. 


According to law, the officer issuing the 
warrant is to fix the period within which 
the warrant is to be executed: In the 
present case, the Superintendent of Police 
fixed this period at 15 days and the figure 
“15” was written in manuscript in the 
warrant. The learned Counsel for petitioners 
contended. that the figure “15” was not ini- 
tialled by the Superintendent Police and 
that this figure might have been entered 
in the warrant by the Sub-Inspector sub- 
sequent to its being signed by the Superin- 
There is no doubt that 
the figure “15" which is in manuscript in 
the warrant in question is not initialled 
by the Superintendent of Police but there 
are some other entries in the warrant 
which have heen written in manuscript 
and which are not initialled by the Sup- 
erintendent of Police. The Superintendent 
of Police is a responsible officer and it 
may be presumed that before signing the 
warrant he would see that it was complete 


-in every respect, and from the statement 


ofthe Sub-Inspector it is clear that the 
warrant was complete before it was signed 
by the Superintendent of Police. Under 


(1) 10 B. 196; 5 Ind. Dec. (x. s.) 516, 
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here is no force in 
pat the figure “15” was 
warrant subsequent to its 
signed by the Superintendent 


Th@contention that the house had not 
been proved to be a common gaming 
house was not pressed and thus the peti- 
tioners’ contention No.1, given above, fails. 

The second contention, however, ap- 
pears to be sound. The order of forfei- 
ture, as stated above, was passed under 
s. 8 ofthe Act. The seizure of artiéles 
directed to be forfeited is authorized by 
s. 5 of the Act and it remains to be seen 
whether that section authorized the Police 
to seize money found on the persons of 
the accused being searched. A perusal of 
s.5 shows that seizure may take place in 
two ways: (1) instruments of gaming and 
money, etc., found in the house may be 
seized by the Police; (2) the house and the 
_ persons of its occupants may be searched 
for recovery of the instruments of gaming 
and the instruments of gaming so recever- 
ed may beseized by the Police. 

Thus it will-appear that s. 5 does not 
authorize the Police to search the per- 
sons of the occupants of the house, except 
for the recovery of instruments of gaming 
and that according to this section, the Police 
had no power to seize money on the persons 
of the petitioners. 

The learned Public Prosecutor contended 
that according to s. 5, the Police was 
authorized to seize instruments of gaming 
and cash, etc., found in the house and that 
the accused persons having been present 
in the house at the time of search, the 
money recovered from their possession was 
found in the house and was liable to be 
seized by the Police under s. 5 of the Act. 
After careful considération, I am of opinion 
that this contention is not sound. Had 
this contention been sound, there was no 
necessity for the Legislature after authoriz- 
ing the Police to seize instruments of 
gaming and cash, etc., found in the house 
to make a further provision for the search 
of the house and the search of the persons 
found therein. The fact that the Legis- 
lature considered it ‘necessary to make a 


` further provision for empowering the Police ` 


to search the house and persons of its 
occupants, leaves no doubt in my mind 
that the power given to Police in the first 
part of s.5 to seize instruments of gam- 
ing and money, etc., found in the house 
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does not extend to the seizure of money 
recovered on the search of the persons 
found in the house. The search is clearly 
limited to the recovery of instruments of 
“ning and, therefore, the Police had no 
(ewer to seize money found on the persons 
ot the petitioners. In this view, I am 


. fortified by two. rulings of the Bombay 


High Court, namely, Emperor v. Walli 
Mussaji (2) and Sadashiv Bab Habbu v. 
Emperor (3) which are based on Bombay 
Act IV of 1887, the provisions of which 
on the point at issue appear to be identical 
with those of Act III of 1867. 

I, therefore, submit the records of the’ 
case to-the High Court with the request 
that the order of the Magistrate directing 
the forfeiture of money found on the per- 
sons of the petitioners may be set aside and 
that orders may be passed as to the refund 
of Rs. 66-8-0 and Rs. 10-0-3 found on the 
persons of Khair Din and Mohan Lal, : 
petitioners, respectively, 

In this case, the learned Magistrate has 
committed another mistake, which I think 
it my duty to bring to the: notice of the 
Hon'ble Judges for proper order. Abdul 
Aziz has been convicted under s. 3 of the 
Act and sentenced to pay a fine of Rs. 25. 
He has also been convicted under s. 4 of 
the Act and directed to pay a fine of 
Rs. 20. In my opinion, Abdul Aziz could 
not be convicted under both the sections. 

He is said to be the keeper of the 
gaming house and, therefore, his convic- 
tion, in my opinion, unders.4 of the Act 
is wrong. I, therefore, submit that the 
conviction of Abdul Aziz under s. 4 of the 
Act may be set aside if the. Hon'ble 
Judges think it proper. 

Note: The fine has been paid 

Mr. Hakumait Rai, for the Petitioners. 

Mr. Gobind Ram Khanna, for the Crown. 

ORDER.—A raid on a gaming house in 
Ludhiana city was made on the 2nd March, 
1925. Ten men were convicted under s. 4 
and one Abdul Aziz was also convicted 
under s. 3, and they were all sentenced to ` 
fines. The sentences not being appealable, 
the learned Sessions Judge has sent up 
and recommended revision on 
two grounds, (1) that Abdul Aziz should 
only have been convicted under one sec- 
tion and (2) that the property discovered 
when the accused were searched was not 

(2) 26 B. 641; 4 Bom. L. R. 427 


(9) 55 Ind. Cas. 864; 44 B. 686; 22 Bom. L. R. 197; 
21Cr. L. J. 384. 
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shown to have been used for gaming, was 
wrongly confiscated by the Magistrate, and 
should now be returned to the owner, 

It is obvious that the learned Sessions 
Judge is perfectly correct in the view he 
has taken on both points. In spite of thi 
the District Magistrate has moved t 
Crown to resist the application and to 
oppose the doing of a simple act of justice 
being done. This appearstome to be a 
very curious proceeding. Ican only sup- 
pose that neither the District Magistrate 
nor the Government Advocate has read the 
- case himself. , 

So far as the conviction under s. 4 of 
- Abdul Aziz is concerned Counsel does not 
- oppose its cancellation. It must obviously 
be cancelled. So far as the return of the 
money is concerned Counsel quotes Lachmi 
Narain Marwari v. Emperor (4). This rul- 
ing does not support him though it points 
out that if the money had. been proved to 
have been used for gaming it would have 
been liable to forfeiture. The Magistrate 
held that the fact that it was dusty was 
sufficient to establish that it had been 
staked on a dusty floor. This is too far- 
fetched and I find that whatever may be 
suspected, there is no sort of evidence 
that the money was used for gaming. The 
learned Sessions Judge has quoted the 
Bombay authorities on the subject, name- 
ly, Emperor v. Walli Mussaji (2) and Sada- 
shiv Bab Habbu v. Emperor (3), these being 
under the Bombay Act which is similar 
to the Public Gambling Act. To these 
should be added Lachmi Narain Marwari 
v, Emperor (4), Emperor v. Tota (5) and 
Tulla v. Emperor (6), 

I set aside the order directing the for- 
feiture of the sumof Rs. 86-8, and Rs. 10-0-3 
found on the persons of Khair Din and 
Mohan Lal respectively and order that 
these sums bė returned to them. 

The conviction of Abdul Aziz under s. 
_4Aisset aside. The fine of Rs. 20 imposed 
“under that section, if paid, will be refunded. 
A.N. A. E 
s. D. Conviction set aside. 

(4) 77 Ind. Cas. 177; A.I. R. 1924 Pat. 42; (1923) 


Pat, 220. 4 P. L. T. 622; 1 Pat, L. R. 239 Or; 25 Or. 
(5) 26 A. 270; A. W. N. (1904) 11; 1 Cr. L. J. 35. 
(6) 54 Ind. Cas. 250; 41 A. 366; 17 A. L. J. 368; 1 U. 
P. L. R. (A.) 161; 21 Cr. L. J. 48. 
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PATNA HIGH COURT. 
CrRIMINAL Raviston No. 322 or 1925. 
July 24, 1925. 

Present :—Mr. Justice Sen. 

HIT NARAYAN SINGH—Accusrp— 
PETITIONER 
versus 


EMPEROR—Opposite Parry, 

Penal Code (Act XLV of 1860), s. 193— Statements 
in examination-in-chief and cross-examination eom- 
tradictory — Perjury. 

A witness should be given a locus penitentie and 
an opportunity to correct himself, and if he corrects 
himself immediately afterwards or on second thought 
in the same deposition, a prosecution for perjury 
would not lie. Therefore, a witness, who makes a 
statement in his examination-in-chief and declares 
that statement to be false in cross-exaniination, is not 
‘guilty of perjury. |p. 506, col 1.] 

Lachhmi Narain v. Emperor, 19 Ind. Cas. 712; 
16 O. ©. 81; 14 Or. L. J. 280, Maharaj Prasad v, Em- 
peror, T4 Ind. Cas. 443; 21 A. L.J. 673; 9 O. & A.L. 
R. 694; 24 Cr. L. J. 779; A. I. R. 1924 All. 83 and In re 
Pandu Namaji Gavande, 39 Ind. Cas. 320; 19 Bom. L. 
R. 61; 18 Or. L. J. 450, relied upon, 

Criminal appealfrom a decision of the 


, Sessions Judge, Patna, dated the 18th May, 


1925 affirming that of the Deputy Magis- 
trate, Bihar, dated the 6th April, 1925. 

Messrs P. E. Lal and Chandeshwar 
Prasad, for the Petitioner. 

Mr. S. N. Sahay, for Assistant Govern- 
ment Advocate, for the Opposite Party. 


JUDGMENT.—-The petitioner is a Civil 
Court peon and in that capacity effected 
dakhaldehaniof a certain plot of land on the 
21st September, 1924, to one Karu Gorain, the 
auction-purchasar of that property in execu- 
tion of arent-decree. Subsequently a crimi- 
nal case arose as between the judgment- 
debtor in the civil case to whom the property 
belonged and Karu Gorain, and the crop of 
the fieldsof which delivery of possession 
had been given was cut and removed by the 
judgment-debtor, In this case the petition- 
er was called as a witness and he was giving 
evidence as to the delivery of possession 
which he had effectedin September, 1924, 
In the course of his deposition he made a 
statement as follows: 

“ I sent Ganesh chaukidar to callthe men 
of Musammats Raj Kuer and Shewnandan 
Kuer at the field after I had delivered pos- 
session of the property.” 

Soon afterwards in course of cross-exa- 
mination he said “My statement just now 
that I sent Ganesh chaukidar to call the 
men of the Musammats is false.” 

On this ground the Deputy Magistrate of 
Bihar, Mr. Ozair, who tried the case preferr- 
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ed acomplaint against the petitioner under 
s. 476 of the Cr. P. O. for an offence under 
s. 193 of the Indian Penal Code. The learn- 
ed Counsel for the petitioner urges that 
the petitioner as a witness hada right to 
_ withdraw a statement which he „had made 
in the previous part of his deposition when 
he became aware that it was not correct, 
and that on that ground his two conflicting 
statements taken together would not amount 
' to an offence under s. 193° of the Indian 
Penal Code. I think there is a great deal of 
force in his contention. If the second 
statement had been recorded ina slightly 
different form, that is, if instead of the 
word “false” the word “incorrect” had 


been recorded, I thinkit would obviously not. 


have come under s. 193 of the Indian Penal 


Code. The point of the whole objection is” 


that he admitted that his first statement 
made inhis deposition was “false”. It is 
very difficult to say whether the witness 
really intended to say that the statement 
previously made was “ false "or whether 
his intention was rather to say that it was 
“incorrect”. When a ‘witness is under 
cross-examination and the question is put 
to him by the cross-examining Counsel as 
to whether a statement previously made by 
him is false or not, he may assent to it or 
dissent from it and his “yes” or “no” 
would be in due course recorded in a narra- 
tive form. In.those circumstances I have 
very great doubt as to whether this would 
be a fit case for prosecution under s. 193, 
Indian Penal Code. h 
Moreover, the principle has been laid 
down in various judicial decisions that a 
witness should be given a locus pænitentiæ 
and an opportunity to correct himself and 
if he corrects himself immediately after- 
wards or on a second thought in the same 
deposition, a prosecution for perjury would 
not lie. This proposition is supported by 
rulings in the cases of Lachhmi Narain v. 
Emperor (1), Maharaj Prasad v. Emperor (2) 
and Inre Pandu Namaji Gavande (3). In 
the last mentioned case the learned Judge 
went into the principle in some detail and 
observed that“ a deposition must be read 
as a-whole anda witness must always be 
given an opportunity of correcting any 
answer given by him. The present case does 


19 Ind. Cas. 712; 16 O. O. 81; 14 Or, L. J. 280. 
: ey 74 Ind. Cas. 443; 21 A. L. J. 673; 9 O. & A. L. 
R. 694: 24 Cr. L. J. 179; A.L R. 1924 All. 83. 
(3) 39 Ind, Cas. 320; 19 Bom, L. R, 61; 18 Cr. L. J. 
480. . 
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not, I think, in law substantially differ from 


a case of more frequent occurrence where a 


witness, having made a false statement, is 
cautioned by the trying Judge and is in- 
formed of various circumstances which 
geem to establish the falsehood of that state- 
Wnt; and the witness after such caution 
acknowledges that his earliey, statement was 
false and corrects it. In such circum- 
stances, speaking within my own experience, 
I have not known any case where any 
Judge has thought it desirable to subject 
such a witness to a prosecution for perjury. 
And thata Judge should refrain from such 
directions seems to me not unreasonable, 
when it is remembered that the essence of 
the offence of perjury consists, as I take 
it, in an attempt to mislead and deceive ` 
the Court. In such a case, as we: have here, 
it cannot be truly said that the opponent 
left the Court under the lie with which he 
began by attempting to deceive it. On the 
contrary, before his deposition was finished, 
he withdrew the lie and left the Court 
under the impression of the truth. It may 
well be, and in this case, I think, is the fact 
that his motive in thus withdrawing his lie 
was a motive which does him no credit. 
That, however, is not, it seems to me, a 
decisive consideration upon this question 
of discretion.” 

The facts in the present case are much 
more favourable to the accused than the 
facts in the last mentioned case. Here, as I 
have observed, it does not appear clearly 
that the accused deliberately meant to per- 
petrate a fraud upon public justice. He said 
no doubt thathe had sent a man to the 
Musammats, butsoon afterwards in cross- 
examination he said that his previous state- 
ment was false. The impression, therefore, 
left in the mind of the Court was clearly 
that he had not senta man to the Musammats 
as he had previously deposed. 


It is urgedon the other hand, that the 
case reported as In the matter of Palani 
Palagan (4) should apply to the present case 
and that, therefore, this Court should not 
interfere in the matter. The facts of that 
case seem to be somewhat different. In 
that case a witness had given his evidence 


. before a Court, the evidence had been read 


over to him and signed by him, and there- 
after he was again called to the box and he 
made certain statements in cross-examina- 
tion. It was found that his statements made 


(4) 26 M. 55; 1 Weir 166, 
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in the first piece of deposition were in con- 
flict with the statements made in the second 
andthe question arose as to whether it was 

. a proper case for prosecution in the circum- 
.stances. This case appears to have been 
also referred to in a later decision 
reported Girdharimal v. Emperor (5). 
The question whether conflict of statements 
made inone and the same deposition can 
be subject-matter of a prosecution under 
s. 193 appears to have been the subject- 
matter of conflicting decisions. That ques- 
tion does not arise in the present case be- 
cause, as have observed,it is not at all 
clear from the facts of thie case as to whe- 
ther the witness in question had a dishonest 
intention in making the statements that he 
did and from which he resiled later. 

That being so, I am of opinion that the 
prosecution against the petitioner should be 
withdrawn. 

The order of the learned Sessions Judge 
ig, therefore, set aside. 

A. N.A. l 


Order set aside. 


8, D. í 
3 ©) 34 Ind, Cas. 656; 9 S. L. R. 202; 17 Cr. L. J. 
42, ` 





NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
ORIMINAL APPEAIL No. 84 or 1926. 

April 29, 1926. 

Present:—Mr. Findlay, J. C., and 
Mr, Prideaux, A. J.C. 
MADHO—AccuseEp—APPELLANT 

; versus 
EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), s. 8502—Death sen- 
tence—Tender age of accused, effect of—Confirma- 
tion of death sentence. 

Although in cases of deliberate murder, death 
‘sentence should ordinarily be imposed, yet the tender 


age of the accused may, by itself, be a sufficient reason: 


for awarding the sentence of transportation for life. 
{p. 508, col 2.] 

Kachria Mahor v. Emperor, 64 Ind. Cas. 277;18 N. 
L. R. 101; 22 Or. L. J. 757; A. I. R. 1922 Nag. 65, 
dissented from. 

Emperor v, Jasha Bewa, 11 C. W. N. 9016 Cr. L. 
J. 154, relied on. 

A High Court may decline to confirm a death sen- 
tence when it is of opinion that it would be wrong 
and improper that the sentence should be carried 
out. [p. 509, col. 1.) 

Autar Singh v. Emperor, 21 Ind. Cas. 882; 17 O. 
W. N. 1213; 14 Or. L. J. 642, relied an. 

Criminal appeal against a judgment of 
the Sessions Judge, Chhindwara, dated the 
10th April, 1926, in Sessions Trial No. 4 of 


1926. 
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Mr. K. K. Gandhe, for the Appellant. 

Mr. G. P. Dick, for the Crown. 

JUDGMENT.—The present is a typical 
ease of the murder ofa child for the sake 
of its ornaments, and is only rendered ex- 
ceptional by the lamentable fact that the 
alleged murderer, the appellant Madho, is a 
boy of 14 years of age. The facts of the case 
haye been clearly stated in the judgment 
of the learned Sessions Judge, Madho is an 
orphan who lives with his uncle Rama, the 
kotwar of Mouza Rajhari Bargaon, in the 
Sausar Tahsil of the Chhindwara District. 
On the day of the murder, the 2nd of March, 
1926, Rama was absent from the village. 
The appellent, Madho, was seen by Musam- 


“mat Dondhi (P. W. No. 9) in the afternoon 


passing towards some tamarind trees out- 
side the village along with the deceased 
child Bapurao, the son of Tukaram (P. W. 
No, 2), a tenant in the village: The deceas- 
ed was never seen alive again, but in the 
evening a hue and cry set in in the village 
when he could not be found and about 7 
or 8 P. m. his corpse was found near a 
shrine on the outskirts of the village. 

There cannot be the slightest doubt but 
that the boy was strangled with a rope 
which was found round his neck, The 
right hand of Bapurao, whose age was only 
8, had been cut off, evidently to facilitate 
the. removal of a silver kada (Art. H) 
which along with a silver kardora (Art. 1) 
were missing when the corpse was dis- 
covered. On P. W. No. 1 Head Constable 
Sheikh Wazir’s reaching the village, the in- 
vestigation commencedand suspicion at once 
fell on the appellant, because he had fol- 
lowed the mother of the deceased when 
she had been searching for herson on the 
evening of the day of the murder and had ` 
been making suggestions as to the deceased’s 
possible whereabouts. The appellant was 
called by the Police and stains were found 
on his dhoti and kurta, (Arts. F and G). 
After further questioning he led the Pclice 
and other witnesses to the chhapri of his 
house and from underneath a part of a 
stone flour-mill therein he produced Articles 
H and I, the kada and kardora in question. 
There cannot be the slightest doubt but 
that these had been removed from the per- 
son of the murdered boy. 

In his petition of appeal to this Court, as 
well asin his statements before the Com- 
mitting Magistrate and the Sessions Court, 
the appellant, while denying that he com- 
mitted the murder, has consistently alleged 
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that two other boys, Kesao and Maroti, had 
killed Bapurao in his presence. But the 
investigation failed to show the slightest 
ground for any theory that they were also 
implicated. The report of the Imperial 
Serologist shows that the appellant's dhoti 
as well as the deceased's kada and the axe 
(Art. J) were stained with human blood. 
There were also blood stains on the appel- 
lants kurta, but they were too disintegrat- 
ed to admit of their origin being discover- 
ed. The axe (Art. J) had been duly recover- 
ed from Rama’s house in which the appel- 
lant resides. 

It has been suggested by the Pleader 
for the appellant in this Court that pos- 
sibly Bapurao was murdered’ by some 
third party as a sacrifice to the deity, near 
whose shrine the body was discovered and 
that, at the most, whatthe appellant may 
have done was with the help of the axe to 
have removed the kada and kardora after 
the death. This.story seems to us much 
too far-fetched aone to require deliberate dis- 
cussion and, indeed, it is negatived by the 
fact that all through the history of this case 


and up to his petition of appeal in this. 


Court, the appellant admits having been 
present when Bapurao was done to death. 
The case is, in short, one in which, to our 
regret, one cannot entertain the slightest 
doubt as to the guilt of the appellant. It 
is perfectly possible that he had an accom- 
plice or accomplices in the murder, but that 
fact is immaterial so faras his own guilt 
is concerned. The appellant was the last 
person ‘to be seenin the company of the 
deceased and never reported that the latter 
had been attacked or disposed of by any 
third person. He produced the two orna- 
ments from a spot where they had been 
carefully concealed—ornaments undoubted- 
ly removed from the person of the murdered 
boy. Theaxe found in his house was blood- 
stained and we do not regard it as likely 
that the blood stains on his dhoti should 
have been caused by his nose having bled. 
Although the case hangs on circumstantial 
evidence, it is onein which we cannot enter- 
tain the slightest doubt as to the guilt of 
the appellant and weconfirm the convic- 
tion for murder, ~ Í 
We desire now to allude to thẹ. matter of 
_the appellant's sentence. 
appellant may be taken as 14, but there 
` are undoubted indications on record, vide, 
for example, the contents of his petition of 
appeal from Jail, that he is precocious for 
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. prepared to allow the sentence of death on 


The age of the ` 
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his: age. The learned Sessions Judge has 
held that it was his duty te pass the 

sentence of death, there being no other 

extenuating circumstances in the case ex- ~ 
cept that of the appellant's youth. So far, 
the Sessions Judge was presumably. correct 
in view of the decision of Hallifax, A. J. C., 
‘in Kachria Mahor v, Emperor (1). We, 
however, feel it our duty to express our 
respectful dissént from the dictum of the 
learned Additional Judicial Commissioner 
in the said decision to the effect that it 
may sufficiently be laid down as a gene- 
ral rule that “the age and the sex of 
a murderer cannot of itself be a sufficient 
reason for passing the lesser sentence allow- 
ed by the law.” We are aware that there 
is some difference of practice in this con- 
nection as regards the infliction of the death 
sentence between the Bombay and the 
Calcutta High Courts. As we, however, 
read the decision in Emperor v. Jasha Bewa 
(2) the fact that the accused in that case 
was amere child of 16 years of age, was 
the only reason which led the learned 
Judges to pass the lesser sentence allowed 
by the law. The final paragraph of the said 
judgment seems to make this sufficiently 
clear. The murder: in that case was a 


. peculiarly deliberate one, in which the girl 


wife had procured poison from a neigh- 
bour, a man who assured ‘her that if she 
administered it to,her husband, the latter 
would die and she would then be able to 
marry him. She did this and succeeded in 
killing her husband, So far as we can see, 
there was not a single extenuating circum- 
stance in the case except that of possibly . 
the sex, but certainly the tender age, of 
the accused. ` : 
Although, we agree, therefore, that ordi- 
narily in cases of deliberate murder 
the major sentence allowed by the law 
should be imposed, we are not prepared to 
affirm that the tender age of an accused is 
not of itself a sufficient reason for passing 
the lesser sentence. It would be needless 
to attempt to lay down any definite stand- 
ard as to the limit of age in this connection; 
circumstances must vary much with the 
But-we ‘are certainly not 


the present child to stand when we are 
firmly of opinion that it should not, in any 
event, be executed. In this connection we 

(1) 64 Ind. Cas. 277; 18 N. L. R, 101; 22 Or. L. J, 


757; A. I. R. 1922 Nag. 65. 
(2) 11 d. W.N. 904; 6 Or. L, J. 154, 


($6 I. 0, 1928) 


agree with the following remarks of Caro- 
duff, J., at the end of his judgment in Autar 
Singhev. Emperor (3): 

“On the whole, I think, that as the law 
stands in Iadia where the alternative penal- 
ties of death and transportation are prescrib- 
ed for murder it is a matter for my consider- 
ation and that I ought not to confirm the 


death sentences unless I personally think’ 


that. they ought to be carried out now. 
And I believe I am right in saying that 
delay such as this has before now been 
regarded by Judges as a sufficient reason 
for refraining from imposing the extreme 
penalty. In this view I will not confirm 
the sentences of death but direct that they 
be altered into sentences of transportation 
for life.” i ’ 

The reason for inflicting the lesser punish- 
-ment in that case was that the appellants 
had had the capital sentences suspended 
over their heads for nearly six months, but 
the underlying principle applies proprio 
vigore in the present case, and for the 
simple reason that we think it would be 
wrong and improper that the sentence of 
death passed on the appellant should be 
carried out, we must decline to confirm it. 
We accordingly sentence the appellant to 
transportation for life, 

ALN. A, 


8. D. Sentence modified. 
i e 21 Ind. Cas. 882; 17 ©. W. N. 1213; 14 Or. L.J. 
42. 
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Justice Sir John Bucknill, Kr. 
NILMADHAB CHOWDHRY AND OTHERS 

—AcousEp—APPELLANTS 
versus 
EMPEROR— RESPONDENT., 

Criminal Procedure Code (Act V of 1898), ss. 164, 337 
—Approver allowed to state circumstances of crimes 
not within scope of enquiry—Subsequent prosecution 
for those offences--Benefit of doubt as to extent 
of pardon—Presidency Magistrates, competency to 
record. confessions. : 

Where an approver who has been tendered pardon 


in connection with a particular crime, while making - 


afull and true disclosure of the circumstances of 
that crime, relates also the details of some other 
earlier offences committed by himself and the accused; 
under the belief that they fell within the scope of 
enquiry and is not warned by the Magistrate against 
‘their irrelevancy, the benefit of doubt as to the extent 
gf pardon should be given to him and his prosecution 
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for those offences dropped. [p. 512, cols i & 
co 


Queen-Empress v. Ganga Charan, 11 A. 79; A. W.N. 
(1888) 289; 13 Ind. Jur. 193; 6 Ind. Dee. (N. s) 478 
and Garside's case, (1838) 2 Lew. 38; 168 E. R. 1071, 
approved, 

Section 1 of the Cr. P. C. bars the application of 
the Code to the Police in Presidency Towns and not 
to a Magistrate. Section 164 of the Code as at present 
amended by Act of 1923 empowers a Presidency 
Magistrate to record confessions in Calcutta during 
Police investigation. [p. 514, cols. 1 & 2.| 

Emperor v. Panchkari Dutt (Masjidbari’s case), 86 
Ind. Cas, 414; 52 O. 67; 29 ©. W. N..300; A. I. R. 1925 
Cal. 587; 26 Cr. L. J. 782 and Queen-Empress v. Nil- 
madhab Mitter, 15 C. 595; 7 Ind. Dec. (x. 8.) 980, 
distinguished. 

Criminal appeal from a decision of the 
Assistant Sessions Judge, Saran, dated the 
28th March, 1925. 

Sir Ali Imam, Messrs. B. N. Mitter, H. M. 
Bose and K. N. Mittra, for the Appellants. 

The Government Advocate, forthe Crown, 

JUDGMENT. 

Adami, J.—The three appellants have 
been found guilty of the offence of criminal 
conspiracy and have been sentenced to three 
years’ rigorous imprisonment and a fine of 
Rs. 50 each under s. 120B of the Indian 
Penal Code, the appellant Nilmadhab has 
been sentenced to six years’ rigorous im- 
‘prisonment and a fine of Rs. 100 under 
s. 467 and to three years’ and a fine of 
Rs. 00 under s. 420; the other two appel- 
lants have received like sentences under 
ss. 467 and 420 read with s. 34 of the Indian 
Penal Code, Nilmadhab Chowdhry has 
also, been sentenced to one year's rigorous 
imprisonment under s, 419. 

The case for the prosecution has been set 
out in a very careful judgment by the 
learned Assistant Sessions Judge in great 
detail and with much care. It is not neces- 
sary, therefore, to state here more than a 
short story of the circumstances. 

The appellants, Nilmadhab Chowdhry, 
Haripado Mukerjee and Sudhir Kumar 
Bannerji, in 1921 were residing in Calcutta. 
The first named kept a baker's shop, the 
third named a tobacconist shop, and Hari- 
pado Mukerjee was employed as a tele- 
graphist at the Central Telegraph Office. 


Haripado and Sudhir used to meet at 


Sudhir's shop and talk over their straitened 
circumstances. llaripado was a relation of 
Sudhir and one day told him that he had 
hit on a plan for getting money. He said 
that it would be easy to obtain money by 
means of bogus telegraphic money orders; 
it would only-be necessary to forge telegra- 
phic money order forms and place them in 


810 
the clipin the Telegraph Office and then 


arrange for some oneto be at the office of ` 


receipt to take over the money covered by 
the telegraphic money order. Sudhir told 
Nilmadhab of this plan and they asked 
Haripado to come and see them. He, how- 
ever, did not come at first for he had gone 
away, soa telegram was sent toa man in 
Chittagong to find out what his address 
was. Haripado saw this telegram in the 
Telegraph Office, and came to see Sudhir 
and Nilmadhab, and plans were then made. 
It was arranged that telegraphic money 
orders should bs forged and that one or two 
of the conspirators should go to Bombay, 
Allahabad, Benares, Chapra and | other 
places to make plans for the receipt of 
the money when telegraphic money 
orders arrived. Haripado at first was un- 
willing to take any steps, but it was repre- 
gented to him that money had been spent 
and that his two companions would be 
losers if he resiled from the plan, Accord- 
ingly, Haripado supplied Nilmadhab with 
telegraphic money order forms and showed 
. him how to fill them in with bogus names. 
After attempts at some other places, Sudhir 
and Nilmadhab came to Chapra in March 
1921. They went to the firm of one Saheb- 
jan Suray Hussain, and there Nilmadhab 
stated that his name was Bhabani Charan 
Rai; hecame from Rangoon to buy ghee 
and to ascertain the market rates. After 
finding out the rates Nilmadhab said he 
was going to Patna-and other, places to, find 
out the local rates there for ghee, and 
that he would come back to Chapra later 
on. He came back on the 5th June, 1921, 
and took quotations for ghee, then left 
stating that he was going to Hathras and 
Cawnpur. Heasked that, ifany telegraphic 
money orders came during his absence, the 
firm of Sahebjan would keep them until he 
came back again. On the 10th of June, he 
telegraphed to Sahebjan that he had sent 
for the money and would be coming soon 
to Chapra. Onthe 14th June, the Chapra 
Post Office received 11 money orders 
amounting altogether to Rs. 6,500, pur- 
porting to have been sent by one Nalini 
Mohan Ghosh from Rangoon, the - payee 
being described as Bhabani Charan Rai 
care of 
Post Master sent the -money through 
his three postal overseers: to Sahebjan’s 
shop but they found that Bhabani 
Charan had not yet arrived. On the 17th 
June, 1921, Nilmadhab posing as Bhabani 
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Charan arrived at Chapra, and on the 18th 
the postal overseers took Rs. 6,500 to 
Sahebjan’s shop with the 11 money orders 
and enquired where Bhabani Charan Rai 
was, Nilmadhab said he was Bhabari 
Charan Rai. Thereupon the money was 
handed to Nilmadhab who signed the money 
order receipts, and Sahebjan also signed 


them. Nilmadhab deposited the money 


with Sahebjan who entered it in his books 
in the name of Bhabani Charan Rai. Then 
Nilmadhab said he had to go to Darbhanga . 
to buy ghee and required Rs. 6,000 to pay 
for it, but Sahebjan paid only Rs. 5,011 to 
him because he had already paid certain 
sums to ghee merchants on behalf of Nil- 
madhab. Nilmadhab did not come back to 
Chapra so Sahebjan sent a wire to him in 
the name of Bhabani Charan Rai to the 


‘shop of Ram Rameswar in Darbhanga, 


whither Nilmadhab had said he was going. 
That was onthe22nd June. No reply came, 
nor was a second telegram answered. On: 
the 27th June and on the 4th July Saheb- 
jan wrote two letters to Rameswar asking 
where Bhabani Charan Rai had gone to. 
Eventually Rameswar replied that Bhabani 
Charan Rai had never been to his shop and ` 
was not known to him. $ 

On the 6th June, 1921, the appellant 
Sudhir Kumar Bannerjee went to the shop 
of this Rameswar at Darbhanga and repre- 
sented that his master was: a ghee merchant 
of Rangoon and had come to buy ghee and ` 
he himself was going to Oawnpur to get ` 
ghee and would come back if he found the. 
Darbhanga rates less. . 

On the 10th June, Rameswar received a 
wirefrom Sudhir to the effect that he had 
wired to Rangoon for money and his master 
Nandlal Das was going to visit Rames- 
war. : 

On the 13th June, 11 money orders to the 
amount altogether of Rs, 6,500 arrived at 
Darbhanga purporting to have been sent 
by one Ramesh Chander Sen from Rangoon 
to Nandlal Das, care of Kalu Ram Rames- 
war at Darbhanga. Nilmadhab, came to 
Rameswar at Darbhanga and represented 
that hewas Nandlal Das about whom Su- 
dhir had spoken. He went with Rameswar‘s 
gomashia to the post office and was paid 
Rs. 6,500 on the money orders, giving out 
his name to be Nandlal Das. He handed the 


- money to Rameswar to be kept in deposit 


and then afterwards asked Rameswar to 
give him the money back but Rameswar 
refused to do so saying he was going to uga 


[26 L ©. 1986) 
it for buying ghee for Nilmadhab; he only 
gave Nilmadhab Rs. 25. 

As: no confirmation of the telegraphic 
money order came from Rangoon to the 
` Post Master of Darbhanga, the latter began 
to make enquiries and found from the Ran- 
goon office that no such telegraphic money 
orders had been sent from there. He made 
inquiries, and then Rameswar told the Post 
Master of the telegrams he had received 
from Sahebjan. So the Post Master made 
inquiry from the Post Master at Chapra 
andthe latter too found out that no tele- 
graphic money orders had been sent from 
Rangoon to Chapra. Then information was 
given to the Magistrate and a Police inves- 
tigation followed; but it failed to disclose 
the culprits. A final Police report was 
drawn up on the Ist September, 1921. 

More than two years later, on. the Ist 
December, 1923, while the Inspectorof Police 
in Calcutta was investigating a case of 
forgery of currency-notes, he raided certain 
places in Calcutta and arrested four men, 
Nilmadhab was arrested on the 3rd Decem- 
ber, one Lalit on the 4th December and 
also Haripado and a man called Jiban; 
Sudhir was arrested on the 12th December. 
All these arrests were in connection with 
the note forgery case. 


On the 13th of December, Nilmadhab was 
produced, before an Honorary Presidency 
Magistrate in Calcutta and made a confes- 
sion, and Haripado and Sudhir also made 
- confessions. The confessions were so long 
in each case that they covered more than 
one day. Each of the three appellants made 
his confession to a different: Presidency 
Magistrate. 

In those confessions each of the three 
appellants started by giving details of the 
bogus telegraphic money order conspiracy 
and their operations; they then went on to 
tell how later on a plan had been devised 
for tapping the telegraph wires and obtain- 
ing. money through bogus telegrams, and 
‘lastly Haripado and Nilmadhab told how 
they, with others, had joined together and 
forged Government currency-notes. 


Investigation was made into the state- 


ments in these confessions and an inquiry. 


began before the Magistrate. . 
On the 10th of March, 1924, a petition 
was put before the Additional Chief Pre- 
gidency Magistrate to the following 
offect :— i 
“In the above case which is now under 
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enquiry before your Wership, it is neces- 
sary to examine some of the accused person 
or persons directly concerned in the con- 
spiracy with a view te obtaining his or their 
evidence in the case and in order that the 
whole plot may be brought to light, and 
that the material facts disclosed by such 
person or persons may be corroborated by 
other independent evidenee in support of 
the disclosures made by such person or per- 
sons. The facts disclosed by such person 
or persons would appear from the statement 


_or statements voluntarily made by such 


person or persons to the Magistrate before 
whom he or they were placed after arrest. 
As it will appear that Nilmadhab Chow- 
dhury has made a full disclosure of the 
whole conspiracy fully implicating himself 
and the other accused persons concerned 
in the conspiracy, I pray that the said Nil- 
madhab Chowdhury be tendered pardon 
under s. 337, Cr. P. ©., and examined as 
an approver in the case.” 


The order passed on this application was 
to the following effect: — 

“Perused the application of the Public 
Prosecutor and heard him. It is a case of 
a big and widespread conspiracy to forge 
and utter Government Currency-notes and 
all the facts of the conspiracy cannot be 
obtained unless pardon is tendered to some 
of the accused. So under s. 337, Cr. P. 
Code, I tender pardon to Nilmadhab Chow- 
dhury, one of the accused, on condition of 
his making a full and true disclosure of 
the whole of the circumstances within his 
knowledge relative to the offence, and 
order that he be examined as a witness in 
the case.” 


Nilmadhab accepted the pardon and gave 
evidence before the Committing Magistrate, 
and in his deposition made a full statement 
of what had happened in 1921 in connection 
with the telegraphic money orders to Chapra 
as also of the tapping of the telegraph 
wires and of the forgery of the Government 
Currency-notes in 1923. Haripado and 
others were cominitted to the Criminal 
Sessions of the Calcutta High Court and 
there again Nilmadhab gave evidence, but 
at the Sessions his evidence related only 
to the note-forgery case and he was not 
allowed to make statements as to the previ- 
ous events. The result of the trial was that 
Haripado and his fellow accused were ac- 
quitted by Mukerjee, J., and the Jury. 

Thereafter, on the strength of the previ- 
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ous inveStigation in 1921 and the confes- 
sions of the three appellants, they were put 
on trial before the Assistant Sessions Judge 
of Saran and have been convicted as stated 
at the beginning of this judgment. 

Each of the appellants has lodged a se- 
parate appeal but the three have been heard 
together. ; 

Before the Committing Magistrate and 
also before the Assistant: Sessions Judge, 
the appellant Nilmadhab claimed that the 
pardon tendered to him in Calcutta in the 
note-forgery case absolved him from pro- 
secution with regard to the present case in 
Chapra; but the Courts have overruled 
the objection. On his behalf Sir Ali Imam 
pow claims before us, that, having been 
tendered the pardon in the note-forgery 
case, which is known as the Masjidbari case 
[Emperor v. Pdnchkori Dutt (1)] the pro- 
secution of Nilmadhab is unwarranted, and 
that he ought to be granted the protection 
of the Crown. i 

I have cited above the application for 
tender of pardon and the order granted by 
the Magistratein Calcutta. From the order it 
is.clear that the pardon related to the case of 
a bigand widespread conspiracy to forge 
and utter Government Currency-notes and 
Nilmadhab was required to make a full 
and true disclosure of the whole of the 
circumstances withinhis knowledge rela- 
tive to the offence. It canbe argued, as it 
has been argued, that the order shows 
clearly that the pardon was intended to 
extend only to the case then ón inquiry, and 
also itis reasonable to argue thatthe con- 
spiracy for the forging of the Government 
currency-notes was an absolutely distinct 
conspiracy from that which had as its 
. object the obtaining of money by bogus 

telegraphic money orders; two years elapsed 

between the two conspiracies. Strictly 
speaking, I think, there would be good 
_ ground for holding that the conspiracies 
were different and the cases also were 
separate. But there are several considera- 
tions which lead one to think that Nilmadhab, 
at the time he accepted the pardon and 
undertook to make a full discovery of -all 
the circumstances, conceivedthatthe pardon 
covered all the events which were disclosed 
by him inhis confession and his statement 
before the Committing Magistrate. Nil- 
madhab had made a confession which showed 
the connection of the appellants with one 


(1) 86 Ind. Cas. 414; 52 C. 67; 29 O, W. N, 300; A. 
L R.1925 Cal. 587; 26°Or. L, J. 782, ` 
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another right from March 1921 and he gave 
a connected narrative of events since then, 
leading up to the forgery of the currency- 
notes. The inquiring Magistrate allowed 
him to make a statement in his deposition 
of all those occurrences, and in fact two ` 
witnesses were called from the Telegraph 
Department to give evidence as to the 
telegraphic money order fraud, which had 
really nothing to do with the Masjidbari case 
(1). Hadit been the intention to confine 


“the pardon only to the forgery case, it would 


have been the duty ofthe Magistrate to 
warn Nilmadhab against making any in- 
criminating statements in his evidence 
which were not relevant to the forgery 
case, but no such warning was given. 


-Nilmadhab had madea full confession and 


it is likely that he considered it incumbent 
upon him, under his promise to make “a full 
and true disclosure of the whole of the 


.eircumstances within his knowledge relative 


to the offence,” to include in his evidence 
a narration of the part he and his associates 
had played inthe fraud at Chapra. The 
fact that the inquiring Magistrate allowed 
him to give evidence of these - previous 
activities shows, I think, that he considered 
that his inquiry covered them, and. the 
prosecution also called witnesses who had 
nothing todo with the note-forgery case, 
but deposed with regard to the bogus 
telegraphic money orders. 

Sir Ali Imam has relied on the case of 
Queen-Empress v. Ganga Charan (2). There 
a person was charged before a Magistrate 
at Benares with offences punishable under 
ss. 471, 472 and 474 of the Penal Code 
having made a confession to a Magistrate 
in respect of those offences. In that con- 
fession he mentioned that part of the 
forgery had been committed in Calcutta 
and he was sent down to Calcutta and there 
charged before a Magistrate with offences 
punishable under ss. 467,473 and 475. The 
Calcutta tendered him a 
pardon and it was accepted, and the approver 
gave evidence for the prosecution. The 
prosecution failed but the pardon was not 
withdrawn. Subsequently the Magistrate 
at Benares continued the trial there under 
ss. 471, 472 and 474. Ganga Charan plead- 
ed not guilty, but he did not specifically 
plead his pardon asa bar. It was held in. 
that case by Straight, J., that the terms of 
the pardon granted tothe accused by the 


(2) 11 A. 79; A. W. N. (1888) 289; 13 Ind. Jur. 193; 6 
Ind. Dec. (x, 8.) 478, i 
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Ualcutta Magistrate protected the accused 
from trial at Benares. That case was some- 
what different to the present one, because 
there the offence at Calcutta was mixed up 
with the offence at Benares and they were 
cognate cases. In the present case the 
offence with which Nilmadhab is now 
charged cannot be said to be an offence 
cognate with his offence in the Masjidbari 
case (1); a long interval of time separated the 


two; still the remarke made by Straight, J., 


in his judgment have application to the 
present case. He said:— 

“Though approvers may be infamous per- 
sons, they are nevertheless entitled;to have 
faith kept with them by the Courts, and in 
dealing with the question as to what a 
pardonis to cover, and how far it is to 
extend, I should not be inclined to apply 
too technical tests, and should rather look to 
substance than mere matters of form.” 

He referred to the wording of s. 339, Or. 
P. C., as to the consequences that follow on 
a non-compliance by an approver with the 
conditions of his pardon and its withdrawal, 
and said: —“He may be tried for the offence 
in respect of which the pardon was tender- 
ed, or for any other offence of which hè 
appearsto have been guilty in connection 
with the same matter............ It must be 
borne in mind that in countenancing these 
pardons'to accomplices the law does not 
‘invite a cramped and constrained statement 
by the approver, on the contrary it requires 
a thorough and complete disclosure of all 
the facts within his knowledge bearing 
upon the offence, or offences, as to which he 
gives evidence, and when he has given his 
evidence, Ido not think that the question 
. of how far it is to protect him, and what 
portion of it should not protect him, ought 
to be treated in a narrow spirit. In anote by 
Mr. Greaves to the 4th Edition of Russell 
on Crimes, Vol. III, page 597, itis said:— 
“If, however, the prisoner, having been 
admitted as an accomplice to one felony, 
be thereby induced to suppose that he has 
freed himself from the consequences of 
another felony, the Judge will recommend 
the indictment for such other felony to be 
abandoned. Where an accomplice made a 
disclosure of property which was the sub- 
ject-matter of a different robbery by the 
game parties, under the impression that by 
the information he had given previously as 
to the robbery of other property he had 
delivered himselffrom the consequences of 
having the property heso disclosed in his 
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possession, Coleridge, J., recommended the 
Counsel for the prosecution not to proceed 
against the accomplice for feloniously re- 
ceiving such property.’” 

Then again the learned Judge says: “I 
need not point out the importance, when a 
pardon is tendered, of encouraging the ap- 
prover to give the fullest details, so that 
points may be found in his evidence, which 
may be capable of corroboration, and this is 
what I understand the Or. P. C.to mean 
when it speaks of a ‘full and true disclosure 
of the whole of the circumstances within 


tt 


-his knowledge. : 


I agree with the learned Government 
Advocate that this case, L have cited, is not 
altogether on all fours with the present 
case,“ but I do think that the appellant, 
Nilmadhab, understood that in order to 
carry out his promise he had to makea 
full disclosure of everything he knew and, 


therefore, told about the proceedings at 


Obapra in 1921. 


Sir Ali Imam has pointed out, too, that 
it would be most unsafe that there should 
be any impression allowed to gain ground 
that a promise of pardon once tendered 
canbe broken by the Crown. There are 
indications throughout the inquiry before 
the Magistrate in Calcutta that the Chapra 
case was held to bein some way connected 
with the Masjidbari case (1), Had it been 
the intention to confine the pardon only to 
the Masjidbari case (1), the appellant should 
not have been allowed to make any state- 
ments in his deposition with regard to the 
earlier occurrences. 

Though technically the contention of 
the Orown is correct, I think that in this 
case it is right to give Nilmadhab the bene- 
fit of any doubt there may be as to his 
understanding of the pardon and to hold 
that the pardon granted in Calcutta should 


.excuse him from prosecution inthe present 


case, On those grounds I would acquit 
the appellant Nilmadhab. 


On behalf of the appellant Haripado, his 
Counsel, Mr. Bose, contends in the first place 
that the confession made by Haripado was 
not a confession covered by ss, 164 and 364 
of the Cr. P. C.; and, even assuming that the 
confession could be recorded under those 
sections, there were such grave irregulari- 
ties and such disregard of the provisions 
of the Code with regard to the manner in 
which the confession should be recorded, 
that Haripado’s confession should be held 


` 
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to be. inadmissible. He urges that the 


< evidence to prove that the confession was 


-made voluntarily is wantingand that with- 


tion,” an 


out the confession there: is little or no evi- 
dence to prove the charges against Hari- 
pado. . ' 


Mr. Bose has relied chiefly on the judg- 
ment of Mukerjee, J, in Masjidbari 
case [Emperor v. Panchkari Dutt] (1). This 
judgment is reported at page 67 of Vol. 5z 
of the Calcutta Series of the Indian Law 
Reports, and I may say that Mr. Bose has 
adopted all the arguments used by the 
learned Judge in that case. 


The point taken is that, under s. 1 of the 
Cr. P. ©., the Code does not apply to 


the Police in the towns of Calcutta and- 


Bombay, and ass, 164 lieswithin Chap. XIV 
of the Code which is headed “Information 
to the Police and their’pewers of investiga- 


Oalcutta is not made under the Code. It 
is argued that the confessions were made 
in the course of an investigation by the 
Police and, therefore, the Code does not 
apply. The learned Judge, as also the 
learned Counsel, rely on the case of 
Queen-Empress v. Nilmadhab Mitter (3). 
It was there held that s. 164 does not 
apply to a confession made before a 
Presidency Magistrate. That decision was 
come to before the amendment of the sec- 
tion in 1923. Before the amendment, the 
section began “Every Magistrate not being 
a Police Officer may”, but in 1923 before 
those words, the words. “Any Presidency 
Magistrate, any Magistrate of the First Class 
and any Magistrate of the Second Class es- 
poe empowered in this behalf bv the 

ocal Government may if he is not a Police 
Officer” were substituted. Itis quite ob- 
vious that the change was made to allow 
a Presidency Magistrate to record a con- 
fession in Calcutta in the course of a Police 
investigation otherwise the amendment 
seems altogether meaningless. Section 1 
bars the application of the Code to the 
Police; ib does not bar an application of 
the Code to a Magistrate or any Magistrate 
not being a Police Officer. We cannot 
believe that the amendment was made 


“without the intention of giving a Presi- 


ri 


dency Magistrate power to record a con- 
fession, Itis sought to be explained that 


(8) 15 C, 505; 7 Ind, Dee, (x. s.) 980, 
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the addition of the words “Any Presidency 
Magistrate” has been made in. order to 
allow such a Magistrate to record confes- 
sions where the Police have conducted an 
investigation outside Calcutta. The Assis- 
tant Sessions Judge has decided the point, 
which he fully considered, by finding that 
asa matter of fact the investigation into 
the present case was made in Ohapra and 
had concluded in September 1921. 


Section 164 allows the recording of a 
confession by a Presidency Magistrate to 
be made at any time after a Police investi- - 
gation has! closed so long as it is before 
the commencement of the inquiry or trial. 
In the present case the investigation at 
Chapra had closed and the confession was 
recorded before the commencement of the 
trial. If theconfession was not made under 
the Cr. P. O. then the rest of the argu- 
ments by Mr. Bose regarding irregulari- 
ties and contraventions of the provisions 
of the. Or. P. O. will have little or no force. 

Mukerjee, J. in his judgment, having `` 


- found that the confession was not recorded 


under the Code, comes to the conclusion 
that s. 80 of the Evidence Act will not 
apply to the confession which came before 
the Court without any presumptive force 
of its own, and its admissibility must be 
judged as that of any other evidence and, 
after citing the rules drawn up by the’ 
Government of Bengal for the recording 
of confessions and noticing that some of 
those rules had not been observed by 
the Presidency Magistrate who recorded 
Haripado’s confession,"‘states: “The posi- 
tion would have been quite different if the 
confessions did not stand before me divested 
of the presumption under s. &0 of the Evi- 
dence Act, and had been duly recorded 
under some provisions of the law, orat any 
rate if I was able to hold that all proper 
precautions had been taken in recording 
them.” 

The learned Counsel, following Mukerjee, 
J.’s judgment, contends that the confession 
is bad because Haripado was arrested on 


_the 4th December and was kept in cus- 


tody of the Police until he made his con- 
fession before the Magistrate on the 13th, 

Elsewhere in his judgment Mukerjee, J., 
stated that he absolutely disbelieved the 
allegations made by Haripado that he had 
been tortured or ill-treated or induced by 
the Police to make his confession, but yet 
he thinks that the custody of the accused by 


(96 T. ©. 1926] 


the Police was against the rules and had 
aneffect on his decision as to the voluntary 
character of the confession. As a matter 
of fact the rules of, the Calcutta Police 
are not the same as the provisions of the 
Code as to the detention of the accused 
persons. It appears that, according to the 
custom of the Calcutta Police, the accused 


are kept in custody by the Police during. 


an investigation, but are produced every 
day before the Deputy Commissioner who 
sees them and questions them as to whe- 
ther they have been ill-treated by the Police 
or whether any inducement has been held 
out to them; and in this case we have 
evidence that this custom was observed and 
no‘complaints were made to the Deputy 
: Commissioner by Haripado or Sudhir. 

The next contention is that under the 
rules the confession should have been 
recorded in open Court, whereas the evi- 
dence shows that the Presidency Magis- 
. trate on subsequent days- had Haripado 
brought to his, house where a statement of 
his confession was continued. The Oode 
itself contains no provision as to the con- 
fession being made in open Court. On the 
first date the Magistrate recorded the con- 
fession in Court, after taking every pre- 
caution tose that no Police were present. 
It is complained that the confessions were 
recorded piecemeal, ‘but it was unavoid- 
able owing to their length. It would have 
been better perhaps if during the period 
of the confession the accused had not been 
returned to the custody of the Police at 
night; but there is nothing to show in this 
case that Haripado was in any way tam- 
pered with. 

The next objection is that the Presidency 
Magistrate did not properly warn Hari- 
pado and did not tell him that he was a 
Magistrate. The Magistrate was called as 
& witness and stated that, to the best of his 
“memory, he did warn Haripado that he 
was a Magistrate, and he has also given 
full evidence that he was quite satisfied 
that the confessions were made voluntarily, 

I have read through the confession and 
the warnings given by the Magistrate to 
‘Haripado, and, in my opinion, they fully 
meet the requirements of the law. The 
` Magistrate states that before he recorded 
the confession, he took the precaution 
that he was satisfied that there was no 
Police Officer in Court and that he ques- 
tioned Haripado as to the time during 
which, and the places where, he had bee 
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under the control of the Police. Haripado 
told him that he was arrested at 4 A, m. 
on the 4th December and was taken to 
the Bartola Thana ona Saturday and was 
sent from Lal Bazar Police Office at 2 P. m. 
on the 13th December to have his con- 
fession recorded. It may be that the 
Magistrate might have obtained more de- 
tails as to the Police custody but I think 
there was sufficient compliance with the 
law. Haripado was asked whether he 
wished to make a statement voluntarily and 
he replied thathe did, and then-he was 
warned thatany statement he might make 
would be used as evidence against him, but 
Haripado replied that he was willing to 
make a statement. 

It was next.contended that the confession 
is bad becausa it is recorded in English. 
Haripado is a Bengali and so was the 
Magistrate, but it appears that he made his 
confession partly in English and partly 
in Bengali, a mixture of both. Under the 
circumstances I hold that in recording 
the confession in Fnglish the provisions 
of s. 384 were complied with. Haripado 
knows English well and he raad through 
his statement and corrected it, showing that 
he fully understood it. 

It is hinted that Haripado made his 
confession under the impression that, if he 
confessed, he would be made an approver, 
and, therefore, the confession is bad, It may 
be that he did hope to be made an approver 
but, unless this inducement was held out to 
him by some person in authority, the 
thought in his own .mind will not affect 
the admissibility of the confession. There 


. is no sign of this inducement having been 


held out tohim. He made a very full and 
convincing confession which beara every 
sign of being voluntary and has no traces 
in itof being tutored or invented. As a 
matter of fact Haripado was kept in 
custody with Nilmadhab and Lalit, who 
had also confessed, and when it was propos- 
ed to segregate the men, they expressed 
their desire to remain together. 

Haripado retracted his confession by a 
petition, dated the 23rd-December, which 
was filed in Court onthe 27th. It is stated 
that the retraction was made ba:zause 
Haripado saw that he was not going to be 
made an approver. The hope of being made 
an approver doss not show that the confes- 
gion was not vo untary, 

It was lastly urged that as the confession 
was retracted, it can only bs acted upon 
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if there is strong corroboration, and it is 
contended that in the present case cor- 
roboration. is wanting; for instance the 
evidence that Haripado had consorted with 
Sudhir and Nilmadhab is scanty and the 
Assistant Sessions Judge ‘has relied on 
certain evidence to prove association which 
really carries no proof. It was pointed 
out that the fact that Haripado and Nil- 
madhab both dealt with the same Kabulis 
in borrowing money can have little effect 
in the present case, since the evidence 
shows that the borrowing’ was in 1923, 
whereas the present offence was committedin 
1921. But the confessions show that these 
men joined in borrowing money from 
Kabulis from the start, and the evidence 
that afterwards in 1923 they were still 
borrowing together is corroborative. Pro- 
secution witness No. 26 says that he never 
heard -Haripado and Nilmadhab talking 
together in the baker's shop, but he saw 
them together, 

Then Mr. Bose dealt with the point that 
the learned Assistant Sessions Judge had 
drawn inferences against Haripado from 
the evidence that he had taken leave from 
the Telegraph Office on several occasions. 
He was present on the two days when 
telegraphic money orders in this case were 
despatched from Calcutta. Hse contends 
‘that no inference should be drawn from 
this. But itis striking that Haripado was 


present on those days and had been absent: 


both before and afterwards. - The confession 


- of Haripado, though retracted, is strongly | 


corroborated by the confessions of Nilmadhab 
and Sudhir and those two confessions 
are strongly corroborated by the mass of 
evidence which has been recorded in this 
case. Haripado is an intelligent man and 
was a telegraphist and would beable to 
act,as he is said to have done by Nilmadhab 
and Sudhir, showing the other two how to 
prepare bogus money orders while he him- 
self would have the opportunity to place 
them in the clip. 

In my opinion, the confession of Haripado 
was made voluntarily and is corroborated, 
and I have no doubt in my mind that his 
conviction was correct. 

With regard to Sudhir, the learned Vakil 
who appears for him has stated that his 
arguments are the same as those of Mr. 
Bose on behalf of Haripado. But the case 
against Sudhir is supported also by the 
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In each of these confessions the accused - 
implicates himself to the same degree as he 
implicates the other accused. Even were 
there no confession by Sudhir, the oral 
evidence on the recerd is fully sufficient 


. to prove his guilt for he’ has been fully 


identified by Sahebjan and the witnesses 
from Darbhanga. I have no doubt about 
his guilt. 

It has been contended that the sentences 
passed on these appellants are too severe. 
But considering the seriousness of the 
offence and the amount of which they have 
cheated the Government and the public, 
I do not think that the sentence of six 
years’ imprisonment which they are called 
upon to undergo is by any means too 
severe. Iam not inclined to reduce it. 

The learned Assistant Sessions Judge has 
written an exceedingly good and careful 
judgment which meets every one-of the 
arguments put forward on appeal before 
us fully and completely. He has shown the 
greatest care ih dealing with the docu- 
mentary evidence and in explaining the 
methods which are followed in despatch- 
ing telegraphic money orders through the 
Calcutta Telegraph Office. He has taken 
the greatest pains over the case and 
shown that he has fully understood and 
considered every point in it. i 

The result of the appeal is that the 
appellant Nilamadhab Chowdhury will be 
acquitted and set at liberty, and the appeals 
of Sudhir and Haripado are dismissed. ; 

Bucknill, J.—The learned Counsel, Sir 
Ali Imam, who has appeared for the appel- 


- lant, Nilmadhab Chowdhry, has only raised . ` 


before us one point upon his client's behalf. 
It is simply that he was granted a pardon 
in a criminal case the circumstances in 
which were relative to the offence of which 
he has been convicted in the present pro- 
ceedings which are now before this Court; 
and thatin view of this pardon he cannot 
properly be convicted of the offence of. 
which he has actually been convieted. In 
order to appreciate this plea, it is necessary, 
to ascertain exactly what took place.” Some- 
time ago it was discovered in Calcutta that 
extensive forgeries of Government: notes 
were taking place. Certain persons were 
detained by the Police in connection there- 
with and amongst them was the appellant, 
On the 13th December, 1923, the appellant 
made a long confession (which occupied 


evidence of witnesses who saw him at .-more than one day)-before a Magistrate of 


Qhapra as well as by the other confessions, -, 


. the First Olass, This confession disclosed the 
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association of the appellant with a number 
of other persons including the two other 
appellants in the present case in a series of 
erimes. Those included the swindling of 
the Post Office over money orders which is 
the subject-matter. of the present case, the 
forgery of notes and the tappingof the Go- 
vernment telegraph wires so as to be able to 
send bogus telegrams: In connection with 
. these offences the appellant MHaripado 
Mukherji was throughout one of the asso-. 
ciates but not so the appellant Sudhir Kumar 
Banerji who was principally only concerned 
withthe money order fraud. Inhisconfession 
the appellant spoke first of the money. order 
swindle, then of the telegraph tapping and 
lastly of the note forgery. Besides the 
other two appellants, other persons were also 
implicated by the appellant in his confes- 
sion. At this date there had apparently 
been no suggestion made that the services 
of the appellant might be utilized as an 
approver and no inducement of any kind 
had been held out to the appellant of a 
nature which would have persuaded him to 
make this confession. At that time indeed it 
was only the note-forgery matter which was 
being investigated and it certainly seems 
somewhat strange that the Magistrate 
should, without any specific warning to the 
appellant that by his confession he was 
‘involving himself in responsibility for 
crimes other than that in connection with 
which he had been under detention, have 
permitted him to confess to the commis- 
sion of those other offénces, unless indeed 
the Magistrate thought that the history 
whieh was being unfolded by the appellant ` 
constituted a connected series of organized 
malpractices carried out by a body of con- 
spirators; the personnel, however, of which 
may not always have been constant or 
identical. On the other hand, the Magistrate 
may have thought that what the appellant 
detailed with regard to the money order 
frauds was introduced to indicate the way 
- jn which that offence led up through the 
telegraph tapping operations to the associa- 
tion of the appellant with those with whom 
the note-forgery was undertaken. It may 
at once be said that, asa result of the ap- 
pellant’s remarkable disclosures, enquiries 
were put on foot with reference to these 
other crimes as to the commission of which 
he had given details. The primary upshot, 
however, was that the appellant and others 
were charged in connection with the note- 
forgery offence which is usually referred to 
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as the Masjidbari Note-Forgery Case (1). It 
would seem, however, that it was difficult to 
obtain evidence of a convincing character 
against the accused; for, on the 10th March 
1924, it is found that the Public Prosecutor 
in the Presidency Police Court at Caleutta 
writes to the Additional Chief Presidency 
Magistrate to the following effect: 

“Emperor v. Panchkort Dutt (1). Bec- 
tions 489A, 489B, 489C, 189D and 1208, 
Indian Penal Code. 

“In the above case which is now under 
enquiry before your Worship, it is necessary 
to examine some of the accused person or 
persons directly cencerned in the conspiracy, 
with a view to obtaining his or their evi- 
dence inthe case and in order that the 
whole plot may be brought to light and that 
the material facts disclosed by such person 
or persons may be corroborated by other 
independent evidence in support of the 
disclosures made by such person or persons. 
The facts disclosed by such person or per- 
sons would appear from the statement or 
statements voluntarily made by such person 
or persons to the Magistrate before whom 
he or they were placed after arrest. Asit 
will appear that Nilmadhab Chowdiry has 
made a full disclosure of the whole conspi- 
racy fully implicating himself and the other 
accused persons concerned in the conspiraey, 
I pray that the said Nilmadhab Chowdhry 
be tendered pardon under s. 337, Cr. P.C, 
and examined as an approver in the case." 

The material portions of s. 337 are that a 
competent Tribunal may ai any stage oi the 
investigation or enquiry into, or the trial of, 
any of the offences specified in thesection, 
with a view to obtaining the evidence of any 
person supposed to have been directly or 
indirectly concerned in or privy to the 
offence, tender a parilon to such person, on 
condition of his making a full and true 
disclosure of the whole of the circumstances 
relative to the offence and to every other 
person concerned, whether as principal or 
abettor, in the commission thereof, 

The Additional Chief Presidency Magis- 
trate, on receiving the application of the 
Public Prosecutor, made the following order 
on the same day :— 

“Perused the application of the Publie 
Prosecutor and heard him. It is a case of 
a big and widespread conspiracy to forge 
and utter Government Curreney notes and 
all the facts of the conspiracy cannot be 
obtained unless pardon is tendered to some 
of the accused. So under s. 337, Cr. P. C.I 
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tender pardon to Nilmadhab Chowdhry 
alias Dhanajoy Chowdhry one of the accus- 
ed, on condition of his making a full and 
true disclosure of the whale of the circum- 
stances within his knowledge relative to the 
offence, and orderthat he be examined as a 
witness in the case”. 

The Magisterial’enquiry then proceeded; 
the appellant was called as a witness 
for the proseeution and he was allowed 
substantially to give in his evidence testi- 
mony to the same effect as were the 
statements contained in his confession to 
which I have already referred. He dis- 
closed, as he had done in his confession, 
the methods employed in connection with 
the money order frauds which are the sub- 
ject-matter of his present conviction. It is 
difficult to understand how such matter 
could have been allowed either by the Court 
or by tbe Public Prosecutor to have been 
introduced into his evidence unless it was 
at that time thought that the incidents con- 
nected with the money order frauds were 
associated with and relevant (or to use the 
the word of s. 337 of the Cr. P. C. relative) 
to the offence which was then the subject- 
matter of the enquiry, that is to say, to the 
Masjidbari Note-Forgery. Further than 
that we are informed that certain witnesses 
were called by the Public Prosecutor who 
corroborated portions of the appellant's 
evidence with regard to the money order 
frauds, and, although it may be that their 
evidence may have been primarily intended 
to be directed towards fixing the guilt upon 
the accused in the nute-forgery case, there 
is no doubt that their evidence was relevant 
to the money order frauds as well. Now, 
the learned Government Advocate, who has 
appeared here in support of the present con- 
viction of the appellant, suggests that the 
admission at the Magisterial enquiry of all 
this evidence, to which I have just referred, 
was a blunder; and he points to the fact, in 
support of his suggestion, that at the trial 
it was all dropped, no questions being then 
asked by the Standing Oounsel for the 
Crown of the appellant and of other wit- 
nesses, relating to the money order frauds. 
It may here be mentioned that the prosecu- 
tion failed and that the accused in the note 
forgery case were all acquitted. There can 
be no question but that the appellant 
fulfilled all the conditions under which his. 
pardon was granted. 

But the appellant was then proceeded 
against in connection with the money 
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order frauds; he was tried before the 
Assistant Sessions Judge at Saran, he at 
once raised the plea that in view of the 
pardon which had been granted to him in 
the Masjidbari Note-Forgery Case (1) he 
could not be put on his trial in connec- 
tion with the money order frauds. This 
defence having been raised as a plea in 
bar was heard by the Additional Sessions 
Judge, who decided the point against the 
appellant; against this order the appellant 
appealed to this Court, the matter came 
before Mr. Justice Mullick and myself and 
we ordered that he should be allowed de- 
finitely to take this plea at the trial. The 
point-was heard before the Additional 
Sessions Judgeat the trial and was argued 
at considerable length. The learned Addi- 
tional Sessions Judge came to the conclu- 
sion that the note-forgery case was in no 
way associated with the ‘money order 
frauds and that consequently the pardon 
granted to the appellant did not extend 
so far as to protect him against a prc- 
secution for his participation in the latter 
crime. The matter, however, is not quite 
so simple asit might at first sight appear. 
One of the most important considerations 
is as to why the appellant should have 
been allowed to implicate himself in 
offences other than the note-forgery if it 
was not thought by those who represent . 
the Crown directly or indirectly that such 
other offences were associated with or re- 
lative ‘to the note-forgery case. Another 
important consideration is as to from what 
consequences the appellant was under the 
that he had deli- 
vered himself when he receiveda pardon 
in consideration of his turning approver. 
It is true that when he made his confes- 
sionit had not apparently been then mooted | 
to him that he might obtain a pardon and 
be called as a prosecution witness, but 
he was allowed without any warning to 
implicate himself in most serious crimes 
which were not then the subject-matter 
even of enquiry, far less of any threatened 
charge against himself. Although it can 
be argued that the three branches of crime 
in which the appelant admittedsthat he 
had taken .part were notin point of time 
or partly in point of character diredtly 
connected with each other, it is idle to 
contend that they did not form a part of 
the doings of a criminal association of per- 
sons, the membership of whose band varied 
to some extent but remained constant, so 
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far as the appellant and his co-accused, 
Haripado, were concerned. Then, again, 
with full knowledge that the appellant 
had hopelessly involved himself in a series 
of offences, the Public Prosecutor, 
when suggesting that the appellant should 
be allowed to become an approver, puts 
forward as a reason the suggestion that 
the whole plot must be brought to light 
and selected the appellant as the most 
suitable of.the accused for utilization by 
the Orown as a prosecution witness because 
of the fact that the appellant had already 
made a full disclosure of the whole con- 
spiracy. Undoubtedly the language of the 
pardon itself is restricted because it merely 
speaks of the case being one of a big and 
widespread conspiracy to forge and utter 
` Government Ourrency notes, but, on the 
other hand, the pardon is offered if the 
appellant makes a full and true disclosure 
of the whole of the circumstances within 
his knowledge relative to the offence. How 
then can one infer what were at that 
time thought to be the whole of the cir- 
cumstances relative to the offence? What 
did the appellant think they were and 
what did the Public Prosecutor and the 
Additional Presidency Magistrate also 
think they. were? To my mind the fact 
that the whole of the incidents relating 
to the money order frauds and the tapping 
of the telegraphs was given in evidence at 
the Magisterial enquiry indicates that the 
impression ‘of -the appellant, the Public 
Prosecutor and the Additional Chief Pre- 
sidency Magistrate was that those incidents 
were relative ‘to the note-forgery case. 
Had that impression not existed, it would 
indeed be difficult to contemplate either 


that the appellant should have given evi-’ 


dence relating thereto or that the Public 
Prosecutor or the Magistrate could possibly 
have allowed so much testimony—in no way 
relevant or relative to the note-fergery ctse 
—to have been given. 

The fact that later on at the trial itself, 
the Standing Counsel thought fit not to 
allow a repetition of this evidence to be 
adduced, does not seem to me to affect 
the position. I have no doubt that, had he 
been asked the necessary questions, the 
appellant would have re-iterated what he 
had said before, but he was rimply not 
called upon to do so. That fact cannot 
in the least affect the positicn asitexisted 
when he was offered and accepted tke 
pardon nor the attitude of mind ofthe ap- 
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pellant, the Public Prosecutor and the 
Magistrate when the pardon was tendered, 
agreed to and granted. 

The case known as Garside's case (4) (of 
which report the Library of this Court 
does not unfortunately contain a copy but 
which is quoted in Russell on Crimes, 4th 


‘Edition, Vol. IIT, p. 597) supports my view 


that, where an accomplice has been allowed 
to turn King’s evidence (i.e. has been, as it 
is termed in India permitted to become 
an approver) and in his confession dis~- 
closes offences (in that case another robhery 
by the same parties but quite distinct 
from the robbery the subject-matter of the 
charge) other than that which was the 
subject of the charge against him and from 
liability to answer for the consequences of 
which he was (even wrongly) under the 
impression that he had freed himself by 
his confession and pardon, the Crown 
should not proceed against him in connec- 
tion with such other offences. No question 
can, of course, arise where the offence clearly 
pardoned and that or those further dis- 
closed by the approver are obviously close- 


.ly linked together, such as for instance 


occurred in the case of Queen-Hmprere v, 
Ganga Charan (1) but a remark of Straight, 
J., in his judgment in that case is well 
worthy of note; it is this, “It must be 
borne in mind that in countenancing these 
pardons to accomplices the law does not 
invite a cramped and constrained statement 
by the approver, on the contrary it re- 
quires a thorough and complete disclosure 
of all the facts within his knowledge hear- 
ing upon the offence or offences asto which 
he gives evidence, and whenhe has given 
his evidence, I do not think that the 
question of how far,it is to protect him 
and what portionof it should not protect 
him, ought to be treated in a narrow 
spirit.” 

I myself cannot but think that the 
course ofeventsin this case, namely, the 
confession, the knowledge ofthe Public 
Prosecutor of the full reference in it to 
the money order frauds, the wide language 
used in the Public Prosecutor's applicaticn 
and in part of the Magistrate's offer of 
pardon, the connections (such as they wele 
and small though they might be) hetween 
the offences disclosed, and the acmissian 
at the Magisterial enquiry cf eviuence as to 
the money order frauds—show, that, at the 


(4) (1838) 2 Lew. 38; 168 E. R. 1071. 
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time of the pardon, it was undoubtedly the words Any Presidency Magistrate be 


thought by all concerned that the dis- 
closures as to the monéy order frauds 
were really relative to the note-forgery 
case, . 

In this view, therefore, the appellant's 

‘ appeal must succeed. 

It is suggested by the learned Govern- 
ment Advocate that the Magistrate had no 
power to grant such a pardon of so wide 
a character, this must, of course, depend 
upon whether the disclosures relating to 
‘the money order frauds were really relative 
to the note-forgery case, but even if the 
Magistrate was wrong in thinking that 
they were both relevant or even relative 
it would not be, I think, in the contempla- 
tion of the Crown that if its Court purport- 
ed to grant such a pardon, such - Court’s 
action should be jettisoned to the grave 
jeopardy of the subject. 


For the above reasons I think that the 
appeal of the appellant, Nilmadhab Chow- 
dhry, must be allowed, that his convic- 
tion and sentence must ‘be quashed and 
that he must forthwith be set at liberty. - 


With regard to the appeals of the other 
two appellants, Haripado and Sudhir, I have 
had the advantage and opportunity of 
reading the judgment of my learned bro- 
ther with which I may say at once that I 
entirely agree and to. whichI desire only 
to add afew words. With regard to the 
intention of the Legislature in amending 
s. 164 of the Or. P. O. in 1923 by the 
introduction of the words “Any Presidency 


Magistrate,” an examination of what took ' 


place in the Legislative Assembly leaves 
no doubt, On the 3lst January, 1923, (see. 
Legislative Assembly Debates, Vol. IIJ, 
Part II, 1923, p. 1747) it will be found that 
Sir Henry Moncrieff Smith in moving the 
amendment said: ‘Sir, before we leave 
sub-cl. (1) of cl. 34,1 should like to invite 
the attention of the House to what is obvi- 
ously.a somewhat serious omission in the 
clause as drafted by the Joint Committee. 
It has till just this moment escaped the 
notice of the House. In the way it is 
drafted no Presidency Magistrate can re- 
cord a statement ora confession. I think 
this is a most serious defect and I should 
like to ask the indulgence of the House to 
enable me to move an amendment which 
will remedy that defect. The amendment 
will run as follows:—‘ That in sub-cl. (i) 
of cl. 34, before the word Any Magistrate 


inserted.” 

“The motion was adopted.” 

It may, of course, justly be said that 
what the intention of the Legislature was - 
is not really material when a Tribunal is 
called upon to place a construction upon 
the words of a section in an enactment, 
but I thought thatit would be as well to 
dissipate any doubt there might be with 
regard to what was in fact the intention 
of the Legislative body. It is quite true 
that in the case of Emperor v. Panchkori 
Dutt (1) Mukerji, J,, has held that s. 164 
of the Cr. P..C. does not apply to a confes- 
sion recorded in a Presidency town in the 
course of a Police investigation not held 
under the orders of a Presidency Magistrate 
under’ss. 155 and 156, sub-s. 3 of the Cr. 
P.O. With every respect to the opinion of 
that learned Judge I cannot but think 
that in coming to his decision he has 
relied upon the case of Queen-Hmpress v. 
Nilmadhab - Mitter (3) but that case was 
decided prior to the amendment to which I 
have made reference above. 

I am ata loss to understand hows. T 
of the Cr. P. C. can’ be regarded as pre- 
venting a Presidency Magistrate from -re- 


‘cording a confession in accordance with the 


provisions of s. 164; heis not a Commis- 
sioner of Police or a member of the Police 
force. Itis said that s. l6£can only be 
utilized when an investigation is being 
made by the Police under the provisions 
of Ohap. XIV of the Code or at any time 
afterwards before the commencement of 
the inquiry or trial resulting from such 
an investigation, and that as in Calcutta 
investigations by the Police are not effected 
under the provisions of Chap. XIV the 
operation of s. 164 cannot be brought into 
play. I can only say that in my view this 
is a narrow construction of the section with | 
which Ido not feel that I can agree, al- 
though Iam far from suggesting that it 
is nota possible construction. In'my opin- 
jon even though the Police in Calcutta 
may not conduct their investigations in 
precise accordance with the provisions of 
Chap. XIV a construction ofs. 164 which 
would exclude its utilization in Calcutta 
during a Police investigation or at any 
time afterwards before the commencement 
of the enquiry or trialis to read it in a 
somewhat strained and unnatural sense. 

As for the remaining points raised by 
the learned Counsel for these two appellants 


~ 
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1 can only say that I could see no ground 
for thinking that there was any irregularity 
in the way in, which the confessions. 
were recorded nor the least 
that they were not entirely volun- 
tary. They bore too intrinsic evidence of 
truth and though the appellants have now 
retracted them they were, in my opinion, 
most amply corroborated. Paes 


R. L. Order accordingly. 


OUDH CHIEF COURT. 
CRIMINAL APPEAL No. 154 or 1926, 
May 19, 1926. 
Present:—Mr. Justice Raza. 
RAM SAMUJH—Acoussp—APPELLANT 
versus 

EMPEROR— RESPONDENT. . 
Criminal Procedure Code (Act V of 1898), ss. 195 
(c), 587—Charge of forgery under s. 467, Penal Code— 
Absence of complaint—Magistrate's jurisdiction to 
-entertain—Irregularity, whether curable under s. 587, 
Cr. P. C.—Prosecution ordered under s. 471, Penal. 
Code—<Accused convicted under ss. 467, 471, Penal Code 

—Conviction under s. 467, whether sustainable. 


A Court cannot take cognizance of an offence under, . 


s. 467, Penal Code, without a complaint as required 
by s. 195 (e), Cr. P.C. Want of sanction or com- 


` plaint under s. 195, Cr. P. O., vitiates the whole pro- 


{ ceedings and the defect is not cured by s. 537 of the 
Or. P.O. [p. 522, col. 1.] 

Where, therefore, prosecution of an accused is 
ordered only under s. 471l, Penal Code, without re- 
ferenca to any other section, but he is tried and 
convicted. under ss. 471 and 467, Penal Code, con- 
viction under the latter section is not sustainable. 


[ibid.] 

Grina] appeal from an order of the 
Assistant Sessions Judge, Fyzabad, dated 
the 24th March, 1926. 

Mr. Niamatullah, for the Appellant. 

The Government Advocate, for the 
Crown. 

JUDGMENT.—The appellant, 
Samnjh, has been convicted by the learned 
Assistant Sessions Judge of Fyzabad under 
ss. 467/114 and 471, Indian . Penal Code. 
Under s. 467/114 he has been sentenced to 
25 months’ rigorous imprisonment and a fine 
of Rs. 50. He has been sentenced to two 
years’ rigorous imprisonment under s. 471, 
Indian Penal Code. The sentences, are 
to run consecutively. . 

The trial was by a Jury and the appeal 
has been filed on a matter of law. The ap- 
pellant’s learned Counsel does not ques- 
tion the correctness of the finding and 
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order of the lower Court so far as the con: ' 
viction under s. 471 is concerned, but he 
contends that the trial was illegal and 
without jurisdiction so far as the charge 
under s, 467/114, Indian Penal Code, is con- 
cerned, for want of the necessary sanction 
or complaint. ` 

The circumstances out of which this case 
has arisen, so far as they are material to 
this appeal, may be very shortly stated: — 

The accused, Ram Samujh, produced a 

receipt in a certain case before the Tahsil- 
dar of Akbarpur in March, 1925. This re- 
‘ceipt has been found to bea forgery. The 
objection filed by the accused was disallow- 
ed by the Tahsildar and then the decree- 
holders applied that proceedings might be 
taken against the accused under s. 476 read 
with s. 195, Cr. P. C., for the offence men- 
tioned in s. 193, Indian Penal Code. The 
Tahsildar refused to take action but the 
Deputy Oommissioner of Fyzabad on appeal 
directed the prosecution of Ram Samujh 
accused and sent his order to a Magistrate. 
The order runs thus: — 
_ “Whereas on 4th March, 1925, Ram 
Samujh filed as genuine in the Court of the 
Tahsildar, Akbarpur, a receipt, Kx, A, pur- 
porting to be executed by Ram Lal, which 
I believe to be false and forged, in the 
execution of decree case No. 36 of 1925 
Tahsil Akbarpur. Whereas also he swore 
and produced other evidence that the receipt 
was given by Ram Lal, although it was not 
I order his prosecution under s. 471, Indian 
Penal Code.” 

Though the Deputy Commissioner had 
ordered prosecution under s. 471, Indian 
Penal Code, without referring to any other 
section, yet the Magistrate, to whom the 
order was sentas a complaint, added s. 167 
Indian Penal Code, also to the charge. 
Thus Ram Samujh accused wag charged 
both under ss. 467 and 471, Indian Penal 
Code. It was contended before the learned 
Assistant Sessions Judge, in respect of the 
charge under s. 467 that the complaint of 
the Deputy Commissioner, as the superior 
Revenue Court under s. 476B, did not men- 
tion s. 467, Indian Penal Code, and, there- 
fore, the Court could not try the accused on 
that charge under s. 195, Cr. P.C. This 
contention was not accepted by the learned 
Assistant Sessions Judge and the result 
was that Ram Samujh was tried on both 
the charges and convicted and sentenced 
under ss. 467 and 471, Indian Penal Code 
both. I should like to note that the Deputy 
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Commissioner of Fyzabad had subsequent- 
ly directed the prosecution of Ram Samujh 
accused under s 467/114, Indian Penal Code, 
also, but that order was actually passed on 
a date subsequent to the commitment of 
the accused by the Committing Magistrate 
to the Court of Session. ‘That order has 
been held to be invalid and illegal by the 
learned Sessions Judge of Fyzabad and 
must be left out of consideration. 

The learned Assistant Sessions Judge 
has held that the original complaint (Ex. M) 
can be construed to give the Magistrate 
jurisdiction to inquire into the offence pun- 
ishable under s, 467, Indian Penal Code, also, 
I have read the complaint carefully. In 
my opinion that complaint cannot be cou- 
strued to give the Magistrate jurisdiction 
to inquire inte the offence punishable under 
s. 467, Indian Penal Code. The lower Court 
‘gould not take cognizance of the offence 
punishable under s. 467, Indian Penal Code, 
when there was no complaint as required 


by s. 195 (c), Cr. P. C. It should be noted. 


that s. 467, Indian Penal Code, is not specifi- 
cally mentioned in s. 195 (c) buts. 463 is 
mentioned in that section which in- 
cludes a case falling under s. 467, Indian 
.Penal Code. As pointed out in the case of 
Queen-Empress v. Tulja (1), the word “for- 
gery” is used as a general term in s. 463 of 
the Indian Penal Code and that section is 
referred to in a comprehensive sense in 
s., 195 of the Cr. P. C. so as to embrace all 
species of forgery, and thus includes a case 
falling under: s. 467 of the Indian Penal 
Oode. The absence of sanction or com- 
plaint under s. 195, Cr. P. C., vitiates the 
whole proceedings and the defect is not 
cured by s. 5370f the Or. P. ©. Section 537, 
Or. P. C., applied to errors of procedure and 
not to substantive errors of law. Where a 
trial is contrary to lawitis no trial at all 
aad disobedience to an express provision of 
law as tothe mode of the trial is not an 
irregularity which can be cured by s. 537, 
Cr. P. O. Itis an illegality which vitiates 
the whole trial. Absence of complaint or 
irregularity in complaint makes whole pro- 
ceedings void ab initio. Under these cir- 
cumstances the contention of the appellant's 
learned Counsel must be accepted. The con- 
viction and sentenceunders. 467/114, Indian 
Penal Code, must, therefore, be set aside. 


The result is thatthe appeal is allowed 
to the extent indicated above. I set aside 


(1) 12 B, 36; 6 Ind. Dec. (x. 6) 509, Ag 
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theconviction and sentence unders. 467/114; ` 
Indian Penal Code, and uphold the appel- 
lant’s conviction and sentence under s. 471, 
Indian Penal Code. He shall undergo two 
years’ rigorous imprisonment as ordered by 
the learned Assistant Sessions Judge. ; 
GH Appeal party allowed, ` 


PATNA HIGH COURT. 
CRIMINAL Raviston No. 38 or 1926, 
June 3, 1926. - 
Present:—Mr. Justi¢s Adami.. 
. JEOBARAN SINGH AND OTEERS— 
AccusED—PETITIONERS 
VETSUS 
RAMKISHUN LAL—Opposirs PARTY. 

Bengal Ferries Act (I of 1885), ss. 6, 16, 28—Publie 
ferry, what is—Offence under s. 28, what prosecution 
should prove—Sub-lessee, rights of —Servants, liability 
of. 

Fora conviction under s. 28 of the Bengal Ferries 
Act it is necessary to prove that the’ ferry isa 

ublio ferry. No ferry isa public ferry unless it has 
Bean declared to be such by a notification under s. 6 
of the Actor unless it has, previous to 1885, been 
determined or declared to be a public ferry under 
Regulation VI of 1819 or Bengal Act I of 1866. [p. 524, 
cols. 1 & 2. 

In view of the proviso to s. 16, it is important 
that the limits‘of each ferry should also be known 
for purposes of a prosecution under s.16 read with 
s. 28. [p. 528, col. 1.] 

The plying of a boat for hire along tha one bank 
of a river is no offence. fp. 525, col. 2.] 

Persons who have not obtainzd a leasa from the 
District Magistrate bub are only sub-lessees have no 
right to ply a ferry. [p. 525, col, 2; p. 526, col. 1.] 

‘Cha parsons intended to be punished under s, 28 
are those who maintain a ferry in contravention of 
s. 16 and who work such ferry for hire and not serv- 
ants or other persons helping them. [p. 526, col. 1.] 

Crimioal revision from an order of the 
Sessions Judge, Patna, dated the 15th 
January, 1926, affirming that of the Daputy 
Magistrate, First Class, Patna, dated the 
14th Dacember, 1925. 

Messrs, K. .B. Dutt, N. N. Sinha and 
B. K. Prasad, for the Petitioners. 

Messrs. M. Yunus, Bhagwat Prasad and 
G. N. Mukerjee, for the Opposite Party. 

The Assistant Government Advocate, for 


_ the Crown. : 


JUDGMENT.—The petitioners have 
been convicted under e. 28 read withs. 16 
of the Bengal Ferries Act (Iof 1885) and 
sentenced to paya fine of Rs. 40 each. 

There ara fiva ferries connecsing the 
southern, or Patna bank of theGanges 
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with the northern, or Chapra side and they 
are the following given in order from west 
to east :— 

l. Dighaghat to Paleza (Thana ‘Sone- 

ur): 
2. Mahendruto Sabalpur and Kalisthan 
(Thana Sonepur). 

3. Ranighat and Pathri to 
(Thana Hajipur). 

4, Khajekalan to Barabanki ; and 

5. Maroofganj (Adrak) Damriahi and 
Jathuli (Thana Fathua), on the south bank 
of the Ganges, to Latiahi on the north 
bank. 

They are collectively known as the Patna- 
Ganges Ferry but in fact each ferry is an 
independent ferry and they have generally 
been all held together under one kabu- 
liyat. 

The petitioners, Jeobaran Singh and, 
_ Rang Singh, were lessees of these ferries 
up to the 3lst of March, 1924, when their 
lease expired. In 1924, a notice was issued 
. by the Magistrate of the Patna District 
that the above ferries would be re-settled 
unders. 9 of the Bengal Ferries Act on 
the 24th March, 1924. In that notice it 
was remarked; “All these ghats will include 
the rights to ply both ways; the five ferries 
are independent, and the lease of these does 
not give the lessee the right to ply be- 
tween a point included in another ferry, nor 
doesit give the right to ply betweentwo 
points on the same bank.” ` 

It appears that Bhagwat Narain Singh 
asked permission of the Magistrate to bid 
on behalf of Jeobaran and Rang Singh 
_ but the Magistrate refused to allow either 
of these two petitioners to take lease of the 
ferry, since during the term of their late 
lease they had mismanaged the ferry. 
There was a keen contest at the auction 
and the highest bid was made by Rai 
Bahadur Chandra KhetuSingh and Bhag- 
wat Narain Singh who together bid for 
the lease and it was knocked down to them. 


Konhara 


These two gentlemen then executed a kabu- ` 


liyat which was registered. Under the 
terms of that kabuliyat, thelessees under- 
took not to sublet or transfer the lease to 
any other person. It appears that Bhagwat 
from tlie first had intended to represent 
Jeobaran and Rang Singh, and after he 
had obtained thé lease he executed a sub- 
lease in favour of Jeobaran and Rang Singh 
but, when these two sought to have the 
sub-lease registered, Bhagwat Narain re- 
fused to register it, and thereupon there 
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was an application for compulsory regis- 
tration, which, 1 believe, led to an applica- 
tion to this Court against the order of the 
Registration Officer and this Court directed 
its registration. 

Jeobaran and Rang Singh were naturally 
disappointed at their failure to obtain a 
lease of the ferries, and were on bad terms 
with Rai Bahadur Chandra Khetu Singh 
and Bhagwat Narain because they had ob- 
tained the lease and becuse Bhagwat 
refused to register the sub-lease. They 
knew that they had noright to maintain 
a ferry. They had on their hands two 
steamers, the “Trout” and the “Phlox”, 
which. they had used during the term of 
their lease and, when the Sonepur fair 
came on, they conceived the idea of utilis- 
ing these steamers in carrying visitors to 
the fair across the Ganges. From the 9th 
to the 12th November, during the Sonepur 
fair, it is alleged by the prosecution that 
they carried passengers from the Maroof- 
ganj ghatto Sabalpur calling at other placcs 
on the way. Rai Bahadur Chandra Khetu 
Singh finding out what was going on in- 
formed the authorities. A drummer who 
was proclaiming on behalf of Jeobaran 
that steamers would carry passengers to 
Sonepur was stopped by the Police, and also 
orders were passed under s. 144 restraining 
Jeobaran and Rang Singh from maintain» 
ing the ferry. 

After that Rai Bahadur Chandra Khetu 
Singh, through his servant, filed 24 com- 
plaints at Patnaand 11 at Chapra. The 
complaints stated that Jeobaran and Rang 
Singh had carried passengers from Marcof- 
ganj to Sabalpur. I may mention that 
Sabalpur is the ghat for Sonepur. The 
petitioners then put in a protest against 
the filing of so many as 24 complaints, as- 
serting that the offence, if committed, 
was acontinuing offence and that there 
could not be 24 separate trialseach relat- 
ing to one crossing. In thatsame petiticn 
it was objected that the ferries were nut 
public ferries and, therefore, no offence 
could have been committed. The matter 
came up to this Court and Jwala Prasad, 
J., in the case of Jeobaran Singh v, Ram 
Kishun Lal (1) held that each trip on which 
passengers were conveyed for hire would 
constitute a separate transaction, and that 
there could be a separate trial for each, 
but that the Magistrate should try at one 


(1) 92 Ind. Cas. 871; 4 Pat, 503; A, I. R, 1925 Pat. 
623; 27 Cr. L. J. 359, 
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“time only three of these transactions. Con- 
sequently the petitioners were put on trial 
with regard to three trips only which were 
alleged to have been made on the llth 
November, one starting at 11-30 a. M, an- 
other at 5 r. m. and another at 9 P. M. 

In the complaints it was stated that 
the petitioners had carried passengers fer 
hire from Maroofganj to Sabalpur, that is, 
from one end of the line of ferries to the 
„other; but evidence was produced to show 
that the steamer which the petitioners 
were plying stopped at Khajekalan, Pathri 
and Ranighat, each of which was the start- 
ing place of aferry. As a matter of fact 
the judgment shows that only one -of the 
prosecution witnesses mentioned these 
three places, the others mentioned only 
that the steamer stopped at some places but 
they did not know their names. The evi- 
dence showed that Jeobaran Singh and 
Rang Singh were on the boats and were 
superintending the collection of fares. The 
learned Magistrate found that, by their ac- 
tion, the petitioners had contravened the 
provisions of s. 16 and were guilty under 
s. 28. An application was then made to 
the Sessions Judge to make a reference to 
this Court but the Sessions Judge refused to 
interfere. 

Section 16 of the Bengal Ferries Act runs 
as follows:—~ 

“No person shall, except with the sanc- 
tion of the Magistrate .of the District, 
maintain a ferry to or from: any point 
within a distance of two miles from the 
limits of a public ferry: Provided that in 
the case of any specified public ferry, the 
Lieutenant Governor may, by notification, 
reduce or increase the said distance of two 
miles to such extent as he thinks fit: 
Provided also that nothing hereinbefore 
contained shall prevent persons keeping 
boats to ply between two places, one of 
which is without, and one within, the said 
limits, when the distance between such 


places is not less than three miles, or shall ` 


apply to boats which thé Magistrate of the 
District expressly exempts from the oper- 
ation of this section.” Section 28 runs: 
“Whoever conveys for hire any passenger, 
animal, vehicle or other thing in contra- 
vention of the provisions of s. 16 shall 
. Pe punished with fine which may extend to 

s. 50.” 

To obtain a conviction unders, 28 it is 
necessary to show that the ferry is a 
public ferry. Section 6 of the Act requires 


‘ 
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a declaration by notification in the Official 
Gazette of what ferriesshall be deemed to 


-be public ferries, and no ferryis a public 


ferry unless there has been a notification to 
that effect under s. 6 with regard to it, or 
unless the ferry has previous to 1885 been 
determined or declared to be a public ferry 
under Regulation VI of 1819 or Bengal Act 
I of 1866. In this latter case unders. 3 of 
the Actsuch determination or declaration 
shall be held to be equivalent to’ a notifica- 
tion under s. 6. Section 6 also enables the 
Government to define the limits of a public 
ferry by notification. 

The point is taken before me that these 
ferries are not public ferries and on the 
other side it is urged that the point was not 
taken in either of the lower Courts. It is 
certain, however, that.the petitioners took 
the point from the very start, for they 
included’ it in their petition protesting 
against the procedure followed in propos- 
ing to try the 24 complaints separately. It 
was incumbent on the trial Court to satisfy ` 
itself that the ferries were public ferries. 
here is no evidence at all on the record to 
show thatany notification has been issued 
under s. 6 with regard to these ferries and 
in fact itis admitted by the prosecution 
that there has been no such notification. It 
is urged, however, that«the ferries were 
public ferries long before the commence- 
ment of the Bengal Ferries Act of 1885 
and that no fresh notification was ne- ' 
cessary. 

Now with regard to this, inquiries have 
been made and for that reason the delivery 
of this judgment has been postponed for a 
lengthy period. It appears that in 1865 
the management of all public ferries situ- 
ated within the limits of towns and places 
into which the Municipal Act, HI of 
1864, had been introduced was to devolve 
upon the Municipalities. It was not speci- 


fied that any of the ferries now in question 


came under the management of the Patna 
Municipality. Ina letter No. 101G, dated 
the 15th February, 1896, the Commissioner 
of the Patna Division stated that the Muni- 
cipal Ferries were thefollowing:— - 

1. Digha and Paleza. 

2. Mahendru and Sabalpur. 

3. Khajekalan and Nauzar 

4. Maroofganj and Dumriahi, 
and these ferries appeared to have been 
made over to the Municipality by the Go- 
vernment about 30 years before; so that 
it would seem that the four ferries men- 
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tioned in that letter had been treated as 
public ferries and had been entrusted to 
the management of the Municipality of 
Patna. Beyond that reference to the four 
ferries. there is nothing to show positively 
that the ferries now in question are public 
ferries, but it seems to have been always 
assumed that they are public ferries and 
they have been mentioned as being such 
in proceedings in the Legislative Council, 
In their kabuliyat the present lease-holders 
of the ferry have described them as public 
ferries but that, of course, does not bind the 

: petitioners. In the letter of 1896, there is 
no mention of the ferry from Ranighat and 
Pathrito Konhara; it seems that at that 
time that ferry was not held to be a public 
‘ferry, nor do we know when it was estab- 
lished. The omission is an important one 
in this case for the prosecution evidence 
goes to show that the last stopping place 
of the petitioners’ steamer on the Patna side 
was at Ranighat and from thence it 
proceeded to Sabalpur. Though it has 
been assumed that. these ferries are 
public ferries, there is no certain evidence 
that they are public ferries, and the pro- 
secution have not attempted to prove them 
to besuch. Iam inclined to think that the 
petitioners are entitled to take advantage 
of any shadow of doubt that there may be 
on the subject. It would be well, if the 
question were put beyond all doubt by the 
issue of a notification under s. 6. 

For the purposes of a prosecution under 
8.16 read with s. 28, itis important that 
the limits of each ferry should be known. 
There is nothing to show what the limit of 
each of the five independent ferries is and 
there has been no notification under 8. 6. 
The learned Magistrate held, that, because 
the petitioners had not pleaded that the 
spot at which they landed passengers was 
more than three miles from Ranighat and 
had in fact pleaded that they never plied 
a steamer at all, it was unnecessary for 
him totake into consideration the proviso 
to s. 16; but, in my opinion, in this case 
it was very necessary to find out whether 
in fact the accused were committing any 
offence by plying from Ranighat, which 
is the starting point of the ferry to Konhara, 
to Sabalpur, which is the ghat of the ferry 
between Sabalpur and Mahendru. If the 
distance between the Ranighat ferry and 
the part of Sabalpur at which the steamer 
landed its passengers is more than three 
miles, it would appear that the petitioners 


JEOBARAN SINGH V. RAMKISHUN LAL, 


525 
were entitled to the benefit of the proviso 
to s. 16, 

It has to be borne in mind that these five 
ferries do not form a combined ferry but 
according to the notice issued announcing 
the auction sale each ferry is an independ- 
ent ferry. If a steamer started from 
Ranighat and proceeded toa point which 
is beyond three miles the limits of the 
Ranighat ferry, the offence under s. 28 read 
with s.16 would not be committed even 
assuming thatthe Ranighat ferry and the 
Mahendru, Sabalpur ferries are both public 
ones. The prosecution have taken no pains 
either to show what the limits of the 
various ferries are or what the distance be- 
tween Ranighat and Sabalpuris. It would 
seem, however, that the distance is well 
over three miles. Prosecution witness No.3 
states that Sabalpur is four or five kos, that 
is to say eight or ten miles, from Khaje- 
kalan ghat, and it would appear that Kha- 
jekalan isonly a mile or two from Ranighat. 
16 hasto be borne in mind that each of 
the ferries is independent, though leased 
under acombined kabuliyat, and we have 
to consider them from the point of view of 
each being under a separate lessee. 

The plying ofa boat for hire along the 
one bank of the river would be no offence. 
The Ganges isa navigable river and is a 
highway, and the taking of a steamer from 
Maroofganj right along the southern bank 
and stoppingat Khajekalan, Mahendru and 
Digha would not make the petitioners 
liable to any punishment; they would have 
a right to take a boat along the Ganges, 
The question is one only of ferrying across 
the Ganges from one bank to the other, 

It being somewhat uncertain whether all 
these ferries are public ferries, and it 
being more doubtful still whether the 
Ranighat to Konhara ferry was ever 
considered a public ferry previous to the 
passing of Act of 1885, and there being 
also nothing to show what are the limits 
of the various ferries or whether the dis- 
tance between Ranighat and Sabalpur was 
less than three miles, I think it should be 
found that the petitioners have not been 
satisfactorily proved to have committed an 
offence under the Act. 

With regard to the claim put forward by 
the petitioners that under their sub-lease 
they had a right to ply aferry, itis quite 
clear that the contention cannot be sup- 
ported. Only those persons have aright to 
ply:a ferry who havea lease from the Dis« 
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trict Magistrate and the petitioners had no 
Such lease. Any arrangement they came 
to with Bhagwat Narain could not avail 
them at all. 

There is another point which has not 
been considered by the lower Courts. The 
petitioners other than Jeobaran and Rang 
Singh can hardly ba said to have been 
maintaining a ferry and to have been con- 
veying for hire the passengers for they were 
mere servants of the other two petitioners. 
In the case of Sheosahai Singh v. Cheta 
Narain Singh, which wasa case similar to 
| the present one, Bannerjee and Stevens, JJ., 
of the Calcutta High Court stated that “Sec- 
tion 28 quoted above makes it penal for any 
oneto convey for hire any passenger, animal, 
vehicle or other thing in contravention of 
the provisions ofs. 16, ands. 16 is contra- 
vened whena ferry ‘is maintained without 
the sanction of the District Magistrate to 
or from any point within a distance of two 
miles of a public ferry. The way in which 
the offence is defined by s. 28, which re- 
fers to s. 16, as containing dne of the essen- 
tial elements necessary to constitute the 
offence proved, goes to show that the person 
intended to be punished by the section 
primarily is the person who maintained a 
ferry in contravention of s. 16 and who, 
in working such ferry, conveys for hire 
any passengers; animal, vehicle or other 
thing. His servants or other persons help- 
_ing him cannot be said to be doing so for 
hire because the hire does not belong 
to them, nor can they be said to have con- 

travened the provisions of section 16, the 
ferry not being maintained by them but 
“only by the farmer”. 

There is not sufficient material to show 
that these other petitioners were cognisant 
of the fact that Jeobaran and Rang Singh 
were maintaining the ferry in contraven- 
tion of s. 16 80 as to make them liable as 
abettors. 

The conviction, therefore, of the petitioners 
other than Jeobaran and Rang Singh would 
have to be set aside in any case. 

Jeobaran Singh and Rang Singh are 
said each to have had asteamer, the “Trout” 
belonging to Jeobaran Singh and the 
“Phlox” belonging to Rang Singh, but 
neither the judgment nor the evidense 
shows clearly which of these steamers wag 
travelled on by the witnesses who give evi- 
dence as to their conveyance. It would 
seem that it was the “Trout” because one 
witness said that he saw from another 
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steamer the “Trout? plying on that day. 
But it is quite uncertain which steamer 
really was used or whether it was the same 
steamer in each of the three cases. 

Asaresult, in my opinion, the prosecu- 
tion has failed to show that the petitioners 
committed an offence under s. 28, and I 
would, thérefore, direct their acquittal. The 
fines, if paid, will be refunded. 

A./s, D. "Revision allowed. 


OUDH CHIEF COURT. 
CriminaL Revision No. 52 os 1926. 
May 26, 1926. 

Present:—Mr. Justice Raza, 
INDARJIT SINGH—Accostp—APPLICANT 

, : VETSUS 

EMPERCR—Opposire PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 195, 
476—Supurddar refusing to deliver up property to 
Civil Court~—Jurisdiction of Civil Court to take pro- 
ceedings under s. 476, Cr. P.C., and to commit him 
under s. 409, Penal Code. 

The offencs under 8.409, Penal Code, is not one 
of the offences referred to in s. 195 or s. 476, Or. P. 
G., and so a Civil Court has no jurisdiction to take 
proceedings under s. 476, Or. P. C., in respect of such 
an offence. 

Where, therefore, a supurddar refuses to deliver up 
property to the Civil Court for sale when called upon 
to do so, the Oivil Court acts illegally in taking pro- 
ceedings against him under s. 476, Cr. P. O., and com- 
mitting him under s. 409, Penal Code. 

Application for revision of an order of 
the Sessions Judge, Rae Bareli, dated the 
15th May, 1926, upholding that of the Hono- 
rary Magistrate, First Class, Partabgarh, 
dated the 24th March, 1926. 

Mr. M. M. Ansari, for the Applicant, 

The Government Advocate, for 
Crown. 

JUDGMENT.—This is an application 
in revision against an order of the learned 


the 


“Sessions Judge, Rae Bareli, dated the 15th 


May, 1926, upholding an order of a First 
Class Honorary Magistrate of Partabgarh 
dated the 24th March, 1926, convicting the 
applicant under s. 403, Indian Penal Code, 
and sentencing him to one month’s rigo- 
rous imprisonment and a fne of Rs, 10 (or in 
default two weeks’ further rigorous imprison- 
ment.) 

The applicant became supurddar of his 
brothers’ cattle which were attached in exe- 
cution of a decree passed by the Munsif of 
Partabgarh, He refused to deliver up the 
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cattle to the process-server of the Court for 
sale when called upon to do so. He was 
bound by the terms of his supurdnama to 
deliver wp the property but he failed to do 
so. His defence was that he had been en- 
trusted with the same property in another 
cass also and that by the second supurdnama 


he was not bound to give upthe property in’ 


dispute. 

The Munsif took proceedings against the 
accused under s. 476, Or. P. C., and commit- 
ted the accused under s. 409, Indian Penal 
Oode. He sentacopy of his order to the 
District Magistrate and.the latter made 
over the case to the Honorary Magistrate 
who convicted the accused under s. 409, 
Indian Penal Code. The accused's appeal 
was dismissed by the learned Sessions 
Judge. 4 
“In my opinion this revision should be 


allowed. The offence under s. 409, Indian ` 
Penal Code, is not one of the offences referred . 


to-ins. 195 or 5.476, Cr. P. O. The Munsif was 
clearly wrong in taking proceedings against 
the. accused under s. 476, Cr. P. O., in res- 
pect of the offence under consideration. He 
had no jurisdiction to do se. His order 
dated the 17th August, 1925, is not and can- 
not be taken to be a complaint under 
s. 476, Cr. P. C. The District Magistrate did 
not really take ‘cognizance of the offence 
under s. 190, Cr. P. ©. He simply acted 
on the order of the Civil Court which was 
illegal and made over the case to the Hono- 
rary Magistrate. 

I have also examined the evidence on 
` record. In my opinion there is no reliable 
evidence on record to establish the charge 
unders, 409, Indian Penal Code, against the 
accused. The evidence which has been 
produced in this case does not establish 
that the accused has really committed cri- 
- minal breach of trast in respect of the 


property in question within the meaning: 


of s, 405, Indian Penal Code, ` Under these 
circumstances I allow this revision, set 
aside the conviction and sentence and direct 
that the applicant be acquitted and re- 
leased. The fine, if paid, will be refunded. 
A./s. D. Application allowed, 


á 
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CALCUTTA HIGH COURT. 
ORIMINAL Revision No. 811 or 1925, 
- December 15, 1925. 
. Present:—Mr. Justice C. C. Ghose and 
f Mr. Justice Duval. 
. SURENDRA NATH SINGHA-—AcovsED 
om — PETITIONER : 
versus 
JANAKI NATH GHOSE —Obppositre 
Party. 
Criminal Procedure Code sy V of 1898), 8. 567—- 


Acquittal—Judgment unsatisfactory owing to omissicn 
to decide a vital point—Re-trial. 


-, In‘ acase of rioting with the common object of 


taking possession of the complainant’s land, a tind- 
ing on the question of possession being necessary for 
a proper decision of the case, if a judgment of ac- 
quittal is passed without arriving at a finding on 
me point, it may be set aside and are-trial order- 
e 


Criminal revision against an order of 
the Honorary Magistrate, Alipore, dated 
October 12, 1925. 


“Babu Bir Bhusan Dutt, (with him Babu 

Sikhar Kumar Bose), for the Petitioner. 

- Babu Suresh Chandra Taluqdar (with 

him “Babus Mahendra Kumar Ghose, 

Debendra Narain Bhuttacharjee and 

e Prosad Bagchi), for the Opposite 
arty. 


` SUDGMENT.—-In this matter six per- 
sons were put on their trial before the 
Honorary Magistrate at Alipore on a charge 
of rioting with the common object of taking 
possession of the complainant's land and 
assaulting the complainant's durwans. The 
date of occurrence was the 9th September, 
1924. It appears that this land, which is 
situate within the suburb of Calcutta, con- 
sisted of 73 bighas. The complainant’s 
case was that it was purchased in 1908 by 
Mrityunjoy Sirdar and Khirode who had 
since then cultivated paddy, lady's fingers, 
brinjals, etc., on the land. But on the day 
complained of when the complainant, who 
is the son-in-law of Khirode, went to the 
land with Khirode’s son and two durwans, 
the accused persons, two of whom arethe 
superior landlords, assaulted the durwana, 
drove away the complainant, and in the 
evening set to work to construct a shed on 
the land. It appears that directly after 
the occurrence took place the complainant 
came to the Police Magistrate and reported 
the matter, and again in the evening, when 
he found the accused party constructing 


‘the hut, he reported the matter to the 


Assistant Oommissioner of Police who sent 
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the Inspector who arrested five of the accus- 
ed on the spot. f 

The defence set up was that the land 
was never in occupation of Khirode, and 
was all along in possession of accused No. 6, 
and that when the hut was newly com- 
pleted, the complainant went there along 
with the two durwans who were drunk, and 
forcibly tried to demolish.the hut, and 
were driven off. It was thus the case of 
both sides that there was some occurrence 
on the spot on the day in question. 

The Honorary Magistrate recorded evi- 
dence at very great length, and finally, 
relying mainly on the statement of one pro- 
secution witness given in Gross-examination, 
to the effect that the construction of the 
hut commenced about eight or ten days 
béfore the day of the present occurrence, 
concludes by saying, “In view of the fact 
that the case under s. 145 of the Cr. P. C., 
is still pending, and the hands of the Magis- 
‘trate who will hear it ought to be left un- 
fettered, I am of opinion that I should not 
say anything beyond giving the accused 
the benefit of the doubt, and acquit them 
under s. 258 of the Cr. P. 0.” 

Against this order of acquittal the present 
Rule was obtained. The learned Advocates 
_ appearing on both sides admit that the 
judgment is not a satisfactory one, 
urged on behalf of the petitioners, and we 
think rightly, that the Magistrate was 
bound to find as to the fact of possession. 
There was undoubtedly a serious riot and 
the durwans were seriously injured. The 
Honorary Magistrate has set out the case 
on the evidence as to possession, but has 
come to no definite finding on the same, 
The fact that there was a 145 proceeding 
pending, arising out of this riot, is no reason. 
why he should not have come to a proper 
decision on this point. For on this question 
of possession depends the finding as to 
whether the present, petitioners or the 
opposite party were the aggressors in the 
incident which undoubtedly took place. 
The incident was a serious one, and though 
we are loath to interfere with an order of 
acquittal, we must hold that in this case 
there is no satisfactory judgment. ` 

We, therefore, set the order of acquittal 
aside and order that this case be re-tried 
by another Magistrate, 


A./8. D. Re-trial ordered, 
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PATNA HIGH COURT. 
CRIMINAL APPEAL No, 21 or 1926. 
March 8, 1926. 
Present :—Mr, Justice Ross and 
Mr. Justice Kulwant Sahay. 


MAKHRU DUSADH-—AcovseD — APPELLANT 


; versus 
EMPEROR—REsPonDENT. 

Penal Code (Act XLV of 1860), ss. 380, 457— Separate 
sentences, legality of. > 

A prisoner convicted of house-breaking followed ` 
imrediately by theft can be punished under s. 457 
oniy. s 

Ouest v. Sreemunt Adup, 2 W. R. Or. 63, Queen v. 
Sahrae, 8 W. R. Cr. 31, Jogeen v. Nobo, 6 W. R. Cr. 
48, In ve Mussahur Daoudh, 6 W. R. Cr. 92 and 
Queen v. Chytun Bowra, 5 W. R. Or. 49, followed. 

Oriminal appeal from a decision of the 
Assistant Sessions Judge, Purnea, dated 
the 28rd March, 1925. f ` 

Mr. W, H. Akbari, (for the Assistant 
Government Advecate), for the Crown, 

JUDGMENT. | < 

Ross, J.—The appellant broke into a 
house at night and stole a box and was 
caught in the act. He has been convicted 
under ss. 457 and 380 ofthe Indian Penal 
Code and has been sentenced. to consecu- 
tive terms of three years’ rigorous imprison- 
ment under each of these sections. It has 
been repeatedly held that separate sen- 
tences eannot be passed under s.457 and 
s. 880 of the Indian Penal Code : see Queen 
v. Sreemunt Adup (1), Queen v. Sahrae (2), 
Jogcen v. Nobo (3), In re Mussahur Daoudh 
(4) and Queen v. Chytun Bowra (5), where 
their Lordships observed: “The point has | 
been frequently ruled. A prisoner convict- 
ed of house-breaking followed immediately 
by theft would be punished under s. 457 of 
the Indian Penal Code only.” 

The result is that the sentence of three 
years’ rigorous imprisonment passed under 
8.380 must be set aside. The sentence 
under s. 457, Penal Code, will stand. 

-Kulwant’ Sahay, J.—I agree. 
` AJS. D. Order accordingly. 

(1) 2 W. R. Or. 63. 

(2) 8 W. R. Cr. 31. 

(3) 6 W., R. Cr. 48. 


6 W. R. Cr. 92. 
5) 5 W.R. Gr. 49, 
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PATNA HIGH COURT. 
Lurrees Parent APPEAL No. 69 oF 1925. 
May 27, 1926. 
Present:—Sir Dawson Miller, Kr., , 
-_ Ohiet Justice, and Mr. Justice Foster. . 
Kumar RAMESHWAR NARAIN SINGH— 
. DEFENDANT—APPELĻANT 


Versus 
MAHABIR PRASAD AND. OTHERS — 


| PLAINTIFFS —RESPONDENTS, 

. Chota Nagpur Tenancy Act (VI of 1998), s. 281— 
Suit to set aside sale on ground of fraud--Limi- 
tanon = Lamitation Act (IX of 1908), Sch. I, Arts. 12, 
5. - 

A suit for declaration that asale has been fraudus 
lently confirmed and for recovery of possession of 
the land sold, not bsing one under the Chota Nagpur 


Tenancy Act, is governed by Art. 95 of the Limita- . 


tion Act and not by s. 231 of the Ohota Nagpur 
Tenancy Act. - [p. 539, col. 2; p. 531, col. 1.] 

Where a sale is sought to be set aside on the ground 
offraud, the spscific Art. 95 of the Limitation Act 
ought to be applied in preference to Art. 12 which is 
a general Article. [p: 531, col. 1.) , : 


Letters Patent Appeal against the judg-- 


ment of Mr. Justice Kulwant Sahay, 
‘in Appeal from Appellate Decree No. 643 of 


1922, dated the 29th April 1925, and report- ` 


ed as 90 Ind. Cas, 325, affirming a decision 
of the Subordinate’ Judge, Ranchi, dated 
the 12th April, 1922, reversing that of the 
tle Hazaribagh, dated the 3lst January, 
Mr. B.C. De, for the Appellant. 
Messrs. S. N. Roy and S. Sahat, for: the 


Respondents. 
JUDGMENT. 

_ Miller, C. d.—In this case the plaint- 
` iffs were the kashtkars of a holding in Mouza 
Manjura consisting of 843 acres. They 
were in default in the payment of their rent, 
a rent suit was brought against them anda 
decree was passed in favour of the present 
defendant. The decretal amount was in 
round figures Rs, 52, Before the sale which 


took plase under the provisions of the, - 


‘ Chota Nagpur Tenancy Act the plaintiffs 
appear to have paid into Court at different 
times carbain sums on account of the de- 
cretal amount andat the date of the sale 
of the property in execution of the decree 
which was on the 8rd December, 1917, there 
was still a balance of Rs. 11-5-0 due, On the 
29th December, 1917, that is within a month 


of the date of the sale, the plaintiffs sent . 


this sum to the defendant's mukhtar as pay- 
ment of the balance due under the decree. 
Under the provisions of s. 212 of the Chota 
Nagpur Tenancy Act the judgment-debtor 
in such cases or any one who claims under 
a title acquired-before the sale may within, 


a4 


‘any amount 
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a period of 30 days from the date of the 
sale apply to have it set aside on deposit- 


“ingin Court 5 per cent. of the purchase 


price together with the amount specified in 
the proclamation of sale as that for the re- 
covery of which the sale was ordered less 
which may from the date of 
the proclamation have been received by the 
decree-holder. The plaintiffs did not com- 
ply strictly with th2 provisions of that sec- 
tion because they did not deposit the 
money in Oourt. Thsy did, however, pay 
the money to the dezree-holder who was 
himself the purchaser of the property at 
the auction sale. Therefore, the defendant 
was the only person interested in the sale 
apart from the plaiatiffs themselves at 
that time. The plaintiffs in such circum- 
stances might reasonably expect that they 
would get back their property for they 
had paid the small balance that was due 
within a month of the date of the sale. 
So far, however, from getting their property 


- back, the defendant who was their land- 


lord and decree-holder in the rent suit 
actually applied for confirmation of the 
sale and the sale was accordingly con- 
firmed. Whether the defendant remained 
in ‘possession of the holding, or for how 
long, if at all, he remained in possession is 
not very clear from the facts disclosed in 
the case; but .we are told that the land- 


lord has since that date and sometime 


apparently before the suit was brought 
settled the land with other tenants, but 
whether those other tenants have actually 
got possession or whether the plaintiffs 
are still in. possession again we do not 
know. They askel in the present suit 
that it may be held that the defendant 
got the sale fraudulently confirmed and 
that the order confirming the sale should 
be set aside, and they further asked that 
if in the opinion of the Court the plaint- 
iffs are considered out of the possession 
of the disputed land then khas possession 
may be awarded to them. 

Two points arose for: consideration in 
the-trial Court, first, whether the circums 
stances whichI have detailed amounted to 
a fraud on the part of the landlord against 
his tenants and, if so, whether the sale 
should be set aside, that is to say, whether 
the title to the land should be restored to 
the plaintiffs, and, secondly, whether even 
if the plaintiffs were in law or equity 
entitled to get back possession of the land, 
they were not barred by limitation having 


530 - 
brought their action more than one year 
after the date of the sale. 

The learned Munsif before whom the case 
came for trial arrived at the conclusion 
that there was undoubtedly fraud on the 
part of the defendant and he considered 
that the defendant was wrong and fraudu- 
lent in getting. the sale confirmed in spite 
-of the fact that full payment of the sums 
due to him had been made within one 
month ofthe sale. He considered, how- 
ever, that the suit was barred by limitation 
-although he does not specify under which 
Article of the Limitation Act, or whether 
under any provision of the Chota Nagpur 
Tenancy Act the suit was barred. 

The matter went on appeal to the Sub- 
ordinate Judge, the plaintiffs contending 
in that appeal that the suit was not barred 
by limitation. 
defendant had got the sale fraudulently con- 
firmed was not disputed, that finding being 
apparently accepted by the defendant on 
appeal. Inthe result the learned Subordi- 
nate Judge came to the conclusion that 
neither s. 231 of the Chota Nagpur Ten- 
ancy Actnor Art. 12 of the Limitation Act 
applied to the case but that Art. 95 of the 


Limitation: Act was the Article applicable. ' 


That Article provides fora suit to set aside 
a decree obtained by fraud, or for other 
relief on the ground of fraud, the period 
of limitation being three years from the 
date when the fraud becomes known to the 
party wronged. 

From that decision there was a second 
appeal to this Court which came for hear- 
jng before Mr. Justice Kulwant Sahay. He 
agreed with the finding.of the lower Appel- 
late Court that the case was governed by 
Art. 95 of the Indian Limitation Act and 
not by Art. 12 or by s. 231 of the Chota 
Nagpur Tenancy Act. A further point was 
urged before him, namely, that under.the 
‘Chota Nagpur Tenancy. Act no provision is 
actually made for having a sale confirmed 
and, therefore, the sale was ‘complete on 
the 3rd December and required no con- 
firmation, and that any fraud which may 
- have been perpetrated by the defendant was 
mot a fraud bringing about the sale and 
that the sale as such was free from fraud, 
the fraud alleged having oceurred sub- 
sequently. This point, if it could be 
established, and if the defendant could 
satisfy the Court that the fraud perpetrat- 
ed by him was something altogether apart 
from the sale, was a point which he could 
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have taken in first appeal when the plaint- 
iffs appealed from the decision of the Munsif 


on the ground of limitation, for it is obvious 


that although he might not have been able 
to support the Muneif's decision on the 
ground of limitation, still he could have 
sapported it upon this ground of fraud by 
urging before the Subordinate Judge that, 
although the-Munsif may have been wrong 
in the view he took, still his decision was 
right because there was in fact no fraud 
connected with the sale. The point, how- 
ever, was not taken and it appears quite 
clearly from the decision of the Subordi- 
nate Jud ge that the findings of fact in the 
Court below were not challenged by the 
defendant and the only question debated 
in the appeal was whether the suitas held 
by the trial Court was barred by limita- 
tion. Mr. Justice Kulwant Sahay accord- 
ingly refused to-entertain the point in 
second appeal and, in my opinion, he was 
perfectly justified in doing so. The point 
is not one entirely in bar of the suit. It ` 
is undoubtedly a point of law but itisa 


. point that depends to some extent upon 


questions of fact andit is certainly a peint- 
which was open to the defendant in the 
first Appellate Court. If he did not chocse 
to raise such a point when he might have, 
I do not think it can be said that he is 
of right entitled to raise such a point in 
second appeal. - Moreover, looked at from 
an ‘equitable point of view it seems to me 
quite clear in this case that the defend- 
ant having accepted the balance of the 
decretal amount due to him, impliedly 
undertook to re-transfer the property to 
the plaintiffs, or atall events not to go on 
with the sale and have it confirmed as in 
fact he did. That he practised a fraud I 
do not think can be disputed, and, there- 
fore, I am certainly not prepared to inter- 
fere with the. decision .come to-by the: 
learned Judge of this Court, 

With regard to the second point here 
again I think that the decision of Mr, 
Justice Kulwant Sahay should be affirmed, 
Article 231 of the Chota Nagpur Tenancy 
Act. places a limitation period of one year 
upon all suits and applications instituted 
or made under this Act for which no period 
of limitation is-provided elsewhere in the 
Act. It is, to my mind, quite clear that a 
suit of the present nature is not a suit 
under the Chota Nagpur Tenancy Act. The 
right to sue for the possession of land and 
the right to ask. for a declaration that a 


` 
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sále has baen fraudulently confirmed is 


. clearly nota suit under the Chota Nagpur 
Tenancy Act. It is true that the Act in 
some cases takes away the right to sue 
for setting aside a sale but it nowhere 
grants that right although to some extent 
it limits it. Then with regard to the 
Limitation Act, Art. 12 under wh&h 
‘one year's limitation is prescribed is with 
regard to cases of a salein execution of 
a decree of the Civil Court, and if the matter 
stood there, there is no doubt that it might 
apply to the present case, but Art. yd 
seems to be a more specilic Article in so 
far as sales are concerned. That Article 
applies to suits to. set aside a deéree ob- 
tained by fraud or for other relief on the 
ground of fraud. If the sale, therefore, 
which it is sought to ba set aside is ob- 
tained on the ground of fraud then I think 
that the more specific Art. 95 ought to be 
applied and that the more general Article 
must be.governed by that which is more 
specific. It is upon this ground that Mr. 
Justice Kulwant Sahay dismissed that 
part of the appeal and, in my opinion, he 
was quite right. 

This appeal will be dismissed with costs, 

Foster, J.—I agree. 

4,/S. D, Appeal dismissed, 


ALLAHABAD HIGH COURT. 
First Orvin Appgsau No. 479 oF 1922. 
- April 27, 1926. A 
- Present:—Mr. Justice Mukerji and 
saat Mr, Justice Boys. 
TURSI RAM AND òTHERS—DEFENDANTS— 
APPELLANTS 
VETSUS 
BASDEO AND ANOTHER—PLAINTIFFS AND 
Musammat ANANDI AND OTHERS— 
: DivanDANTS—-RESPONDENTS. 

Civil Procedure Code (Act V of 1908), Sch. II, 
Paras, 14, 15, 16—Arbitration—Award, when good 
and final—Decree based only partially on award— 
Appeal—Portion of award, whether can be remitied ~ 
Partition suit—Agreement of reference—Method of 
division adopted by arbitrators, consented to by parties 
—Terms of reference, whether exceeded—Evidence Act 
(I of 1872), s.92—Agreement of reference, deviation 

rom—Oral evidence. , 

If a Oourt seas reason to remit an arbitration 
award, becausa itis defective and requires to be re- 
considered by the arbitrators, the award .cannot be 


treated as final, unless it is re-considered and a fresh 


or amended award, (which is mot open to any further 
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objection under para. l4, Sch. II, C. P. C.), is brought 
efore the Court. ip. 533, col. 1j] |, 

An award remitted for the re-conyidiration of the 
arbitrators but returaed by them without re-co sidor- 
ing it is voidand, therefore, is not an award on 
which a decree can be based, If, however, a deres 
is based on such an award, an appeal against it is nct 


. prohibited. [p. 533, cul. 2.] 


An awardis finaland goodinall respects only if 
it has not become void or has not been sot aside, 
under para. 15, Seh. H, O. P. O, and it is only 
against a decree baszd on such a final and good award 
that an appeal is prohibited. ,ibid., 

An appeal is comp?tent against a decree which is 
not based completely on an award of arbitrators but ig 
based partly on the award and partly onthe Court's 
own findings, [ibid] 

Only a portion of an award cannot be remitted for 
re-consideration of arbitrators, nor does such a portion 
only become void on failure of the arbitrators to re- 
consider it. [ibid.j 

‘If inasuit for partition of the zemindari property, 
on the agreement ofthe plaintiff and the priuci;al 
defendant in the case, (the other defendant, who was 
only a pro forma defendant, not joining in the agree- 
ment) the dispute, asto whether the properiy was 
joint, is referred to arbitration and the arbitrators 
at the request and with, the consent of the plaintiff 
and both the defendants divide the property into three 
lots and give one lot to each party, in doing so the 
arbitrators do net exceed the terms of reference, 
nor is. the arrangement as to the method of divi- 
sion of the property and to bring the pro forma 
defendant in the division inconsistent with the agree- 
ment of reference, [p. 536, col. 2.] 

First appeal from a decree of the Subordi- 
nate Judge, Muttra, dated the 9th of Octo- 
ber, 1922. 

Sir Dr. T. B. Sapru and Mr. N. P. Asthana, 
for the Appellants. ` i 

Dr: K. N. Katju, Messrs. S. K. Dar, Sailas 
nath Mukerji and Indu Bhushan Banerji, 
for the Respondents, 


JUDGMENT. —The appellants before 
us are the defendants, party No. 1, in the 
Court below. The plaintiffs in the suit are, 
now, the respondent No. 1 and his minor 
son Ramgopal. They brought the suit, out 
of which this appeal has arisen, for the 
partition of property, moveable and im- 
moveable, on the allegation that they and 
the defendants, first party, formed a joint 
Hindu family subject to the Mitakshara Law 
and that it had been found impossible for 
the plaintiffs to live withthe defendants 
jointly. 

The pedigree, at page 2 of the printed 
record, set forth as a part of the plaint, will 
show that one Bansidhar had three sons, 
Tursi Ram, defendant No. 1, (now one of 
the appellants), Makkhan Lal and Basdeo 
(plaintiff No. 1 and one of the respondents). 
Tt was the plaintiffs’ case that Makkhan 
Lal separated from the family during the 
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ceased to do anything with the family. The 
rest of the family continued joint and on the 
“death of Bansidhar the family property be- 
‘longed jointly and equally to the two 


branches of Tursi Ram and Basdeo. The de- . 


fendants, party No.1, were Tursi Ram and his 
sons; the defendant, party No.2, was Musam- 
mat Anandi, the widow of Daulat Ram,.a de- 
. ceased son of Tursi Ram. The defendants, 
third party, were Makkhan Lal’s sons and 
grandsons. The defendants, third party, 
were made pro forma defendants and it was 
alleged that they had nothing to do with 
the family property. They had, however, a 
share in some of the khatas of zemindari 
property in which the plaintiffs and the de- 
fendants,. first party, owned shares. 
“The defence of the defendants, first party, 
who alone contested the suit, was that the 
family had separated at the time Makhan 
Lal separated and that .nothing was. 
joint between the parties. They also, said 
that most of the moveable properties were 
the self-aequigition of the defendants, first 
party. 
Before the case could come to trial, the 
plaintifis and the defendants, first party, 
agreed that they should refer their dispute 
to three arbitrators, one nominated by the 
`- plaintiffs, another nominated by the defend- 
ants, first party, and the third by both the 
parties. An application, therefore, to that 
effect was made to the Court on the Lith of 
“January, 1922. This application will be 
found at page 28 of the record. The Court 
accepted the application for reference and 
referred the case to the three arbitrators. 
“The arbitrators, after obtaining time on 
several oceasions, delivered an award. They 
declared’ that the plaintiffs and the defend- 
ants, first party, were members of a joint 
Hindu family; that they owned the pro- 
-perties belonging to the family equally but 
directed that all the moveable properties 
that might be held by one of the parties 
should be retained by that party: that the 
bonds and decrees and other documents, 
held: by the parties or any one of them, 


should be treated as joint property, each: 


party taking a halfshare in the same and 
that a certain amount of cash, held to be 
in possession of Tursi: Ram,, should be 
divided equally amongst the parties. They 
divided the houses between the plaintiffs 
and defendants, first party. As regards’ 
landed properties, they prepared three lots 


and gave one each to the plaintiffs and de- 
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lifetime of ‘his father Bansidhar and had. 


. the arbitrators. 


` Makkhan Lal, 


- 
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-fendants, first party; the third lot was giver 


to the defendants, third party. 

On -this award being submitted to the 
Court, an exteption was taken to it by the 
defendants, first party. They said that the 
award wasopen to several defects. They 
et abe out that one of the arbitrators had. .. 
not taken part in the preparation of the 
award; and that the defendants, third párty, ` 
had not joined in the arbitration. They 
also said that the arbitration was vitiated 
by the misconduct of the arbitrators. 

The learned Judge considered. all the. 
points He found that the arbitrator nomi- 
nated by the defendants, first party, had 
taken part in the preparation of the award. 


throughout but had refused, at the last 


moment, to signit and that there was no. 
misconduct on the part of, the arbitrators. 
As regards the preparation of the three 
lots, one of which was given to the defend- 
ants, third party, the learned Judge was of 


„opinion that the defendants, .party No. 3, 


not having joined in the making of the 


, reference, the arbitrators exceeded their 


powers in dividing the property. He accord- 
ingly directed that the ‘portion of the 
award, which dealt with the division of the 
zemindari property, should be remitted to 
This order was passed on 
the 12th of August, 1922. 

When the award was sent to the arbi- 
trators, the arbitrator nominated by the 
defendants, .first party, refused to take 
any further part in the matter and Lala 
the arbitrator appointed ` 
by the parties, returned the papers to 
the Court with the statement that they 
could not re-consider the award owing ‘to 
the conduct of Narain Das, the gentle- 
man nominated by the defendants, 
first party. The learned Judge took up 
the matter’ again. He was of opinion that 
the portion of the award which-the arbitra- 
tors refused to re-consider became void but 
that this did not affect the rest of the award. 
He, accordingly, ignored the portion of the 
award aforesaid and declared that the 
parties (plaintiffs and defendants, first 
party) were entitled to a half share each in 
the zemindari property. He upheld the rest 
of the award and madea decree, partially 
on the award and partially’ on his 
own judgment. The defendants, first. 


party, have appealed, as . already stated. 


When the appeal came to be argued, 
a preliminary point was taken on þe- 
half of the plaintifis-respondents that the. 
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appeal was .incompetent, It was urged 
that the decres was based on an award and 
that having regard to the provisions. of 


: if . (2)-of Sch. II of the C. P. CG. ` 
Dam 10) cl IN | “, from such decree, etc.” It isclear that for 


‘the finality of the award, the judgment 


-an appeal was incompetent. A 
The case was very ably argued on both 


sides and we thought it necessary to hear . 


the learned Counsel for the appellants on 
the merits. The case having been argued 
on the merits, the learned Counsel for the 
plaintiffs-respondents expressed a desire to 
support the decree of the Court below on 
merits of the case, and, for that purpose, 
“he read out to us the evidence of Lala 
Makkhan Lal, the umpire. The Court 
allowed the parties to read all relevant 
evidence, though the same- had not been 
printed. i ; 

. Before dealing with the merits of the case 
it would be necessary to see whether an ap- 

eal is competent or not. 

Under ere 16, cl. (1) of Sch. II of 
the C. P. C. the Court is bound to pronounce 
judgment according to the award in the 
following circumstances, namely, “where 
the Court sees no cause to remit the award 
or any of the matters referred to arbi- 
tration for re-consideration in manner afore- 
said, and no application has been made 
to set aside the award, or the Court has 
refused such application.” In this case the 
award was such as to which the Court did 
seo a cause to remitit. It followed, there- 
fore, that one of the conditions required for 
the pronouncement of a judgment, accord- 
ing to the award, was not fulfilled. The 
reason why finality attaches to a particular 
class of award is this: The award should 
be sueh as cannot be taken exception 
to. If thé Court sees reason to remit 
the award because the award is defec- 
tive and requires to be re considered by the 
arbitrators, it cannot be treated as final. 
When the arbitrators have re-considered 
the award, a fresh award or an amended 


ear award is brought before the Court and that 


‘award isnot open to any further exception 
on the grounds mentioned in para, 14 
of. the Second Schedule. Then, when such 
an award is before the Court, the Court has 
to consider any objection that may be taken 
“by the parties to the award and to see whe- 
ther any ground for setting aside the award 
‘exists or not. When the Court has decided 
that there are no grounds for setting ‘aside 
the award, the award is good in all respects 
and thereupon the Court is directed to pro- 


qwounce ajudgment, 
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The language -of cl.. (2) of para. 16 
of the Second Sehedule isas follows :— 


“Upon the judgment so pronounced, a 


decree shall follow and no appeal shall lie 


must be so pronounced, namely, as stated 
in para. No. 1. Again, the only decree 
against which an appeal is prohibited 
is such a decree as is mentioned in el. 
(1) of para, 16.. We are, therefore, of 
opinion that, in this case, the award having 
been remitted by the Court helow for the 
re-consideration of the arbitrators, the award 
was not one on which a final decree could 
be based. Further, it isclear that the learn- 
ed Judge did not base his decree com- 
pletely on the award but partly on the 
award and partly on his own lindings. We 
. hold, therefore, that an appeal was com- 
petent, ' 

When it is once held that an appeal is 
competent, it follows that the learned Judge 
in the Court below ought to have set aside 
the entire award under the provisions of 
para. 15 of the Second Schedule of the 
C. P.-C. According to that provision 
“an award remitted under para. lt 
becomes void on failure of the arbi- 
trator or umpire to reconsider it,” 
There does not appear to be any provision 
in the ©. P. C. by which ‘a portion 
of an award may be remitted. The 
reasons are obvious. It is impossible to 
say forany person who is not the arbitrator, 
how thé arbitrator proceeded to frame his 
award. It may be that the portion object- 
ed to has an intimate connection with the 
portion which is hotobjected to. The arbi- 
trators, therefore, must be given a free hand 
to re-cast the award, It has been argued 
on behalf of the appellants that the entire 
award should have been set aside by the 
Court below and, if it failed to pass any such 
order, this Court, on allowing the appeal, 
should declare the award: as void andshould 
direct the Court below, under cl. (2) 
para. 15 of Second Schedule, to take up 
the case and try it on the merits. 

On behalf of the respondents it was urged 
that the lower Court was wrong in its con- 
clusion that the award required remission 
to arbitrators, that the award was unim- 
peachable and that the award should have 
been upheld in its entirety, 

To appreciate the whole position, it 
would be necessary to state how the arbi- 
trators proceeded to make thethree lots, one 
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lot being given to the defendants, third 


party. Attached to the plaint will be found. 


a long schedule of zemindari properties, 
held by the parties, either as proprietors 
or as mortgagees+-see pages 14 to 18 of the 
printed record. It appears that among these 
. properties, there are some which belong 
not only to the plaintiffs and defendants, 
first party, but also tothe plaintiffs, defend- 
ants, first party, and.defendants, third party. 


In such cases, in the 8th column of the’ 


Schedule, are given the amounts of the 
‘shares held by the plaintiffs and defend- 
ants, first party, alone. 
fourth item (at page 14) is a share in village 
Sultanpur. The total area is 774 and odd 
acres and the shares of the plaintiffs and 
- defendants, first party, are shown as only 
258 and-odd acres. It is said on behalf of 
the respondents that when the arbitrators 
were asked toactually divide the zemindari 
property, the parties, that is to say, the 
plaintiffs, the defendants, first party, and 
the defendants, third party, requested them 
to so divide the property as to leave 
each party an independent and sole owner 


of a particular item of the property. For. 


‘ example a certain item, say Item No. 47 on 
the List (to take from facts) consisted of 7'27 
acres area out of which 4°84 acres belonged 

“to the plaintiffs and defendants, first party. 
The arbitrators-decided that the defendants, 
third party, alona should have the 7 and 
odd acres, the plaintiffs and defendants, 
first party, taking -their shares elsewhere. 

Such being the arrangement, it: was 
urged on behalf of the respondents, that 
this arrangement was arrived at with the 
consent of all the parties concerned, name- 
ly, the plaintiffs, the defendants, first party, 
and the defendants, party No. 3, and that 
it was not open to any of the parties, now 
before the Court, to contest the validity of 
such.an arrangement. | 

Before evidence could be laid before us 
as to this alleged consent of all the parties 
to this arrangement, it was urged on behalf 

» of the appellants that it was not open to the 

respondents to prove, by oral evidence, any 

deviation from ‘the agreement of reference 
recorded on the 17th of January, 1922. It 
was argued that s. 92 of the Evidence Act 
was conclusive on the point and it was not 
open to the plaintiffs to prove by oral evi- 
dence that, after the execution of tke 
reference, the parties agreed that the de- 
fendants, third party, should join, partially, 
in the reference to the arbitration and that 
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the arbitrators were given authority to 
divide the property as described above. 
We are of opinion that oral evidence could 
-þe adduced to prove the alleged fact. Pro- 
viso 2 to s. 92 of the Evidence Act reads 
as follows: —" The existence of any separate 
oral agreement as to any matter on which - 
a document is silent, and which is not in- 
consistent with its terms, may be proved. 
In considering whether or not this proviso 
applies, the Court shall have regard tothe 
degree of formality of the document.” 
When we come to the merits ofthe case, - 
we shall show that the arrangement as to ` 
the partition which was suggested to the 
arbitrators and which was accepted by 
them, amounted to so little variation of the 
original reference that it could really be 
ignored. The reference itself said that the 
matters in dispute in the’ suit between the 
parties should be referred to arbitration. 
At this stage, when the reference was made, 
the only question that was raised’ between 
the parties was one asto whether the 
‘family was joint or separate. No question 
as to what method should be adopted for 
division of landed property had arisen be- 
tween the parties and the arbitrators had 
not been asked (except possibly by impli- 
cation) to consider any such question. It 
seems to be clear to us, therefore, that the 
proposed arrangement, which is now 
sought to be proved, was a separate oral 
agreement and it was not at all inconsist- 
-ent with the terms of the written agree- 
ment. That being so, we allowed the learn- 
ed Counsel for the respondents to read to 
us the oral evidence. 

For the appellants, a further objection 
was taken that, even if it was competent 
for the parties to tell the arbitrators to 
deviate from the original reference, the 
reference having been made through the 
Court, the award would be unacceptable to 
the Court as (soit is said) it exceeded the 
reference made by the Court. In support 
of this argument, the recent Privy Council 
case of Ram Protap Chamria v. Durga 
Prosad Chamria (l) ‘was cited. In that 
case, there was a family whose pedigree is 
given at page 14 of the A. L. J. Report. A 
suit was filed on the Original Side of the 
Calcutta High Court in which one Musam-~ 


(1) 92 Ind. Cas. 633;24 A.L.J.13; 531. A. 1; 30O. 
W.N. 127; A.I. R. 1925 P.0.293; 49 M. L. J. 812; 43 
Q. L. J.14; (1926) M. W.N. 96; 3 Pat. L. R. 330: 28 
Bom. L. R. 217; 53 C. 258 (P. C.). ` 
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mat Annardey (one of the family) was mot 
aparty. Certain questions, mentioned in 
_ Para. l, at page 16* of the report, arose in 
the suit and they alone could be referred 
to arbitration through the intervention of 
the Court. There were two other sets of 
“questions that had arisen among the parties + 
including Annardey, and those are mention- 
edin para. 2 (at page 16* of the report). Arbi- 
tration, however, was sought on all the ques- 
tions (sets 1 to 3)and an application wasmade 
to the Court for reference. A reference was 
erdered and anaward was made on all the 
three sets of questions and it was im- 
possible to separate one portion of the 
award from another. The question arose 
how far the award could be acted upon 
by the Court. As tothe nature of the re- 
ference, their Lordships say (at page 174)” 
“the terms in which ‘the document is 
couched suggest very cogently to their 
Lordships’ minds that it was go far, at all 
events, the intention. of all parties to it 
that the proceedings in the suit should 
become merely ancillary to the arbitration, 
if indeed they were not. thereby to be 
entirely superseded”. What their Lord- 
‘ships mean is perfectly clear. The matter 
' in gispute in the suit was insignificant 
when compared with the remaining ques- 
tions raised amongst the parties. Their 
Lordships dealt with the several questions 
raised amongst the parties and came to 
the conclusion that “such an award isin 
no true sense one made in obedience to 
the order of 23rd May, 1922.” Then their 
Lordships further say “It is impossible to 
uphold an award in relation to a suit the 
conclusions of which were plainly colour- 
ed, if not dictated, by the view taken by 
the arbitrators of other questions between 
the parties or some of them to which 
this suit had no -refererice.” It is under 
these circumstances that the Court of 
Original Jurisdiction, the Appellate Court 
and their Lordships of the Privy Council 
set aside the award and directed that the 
suit should be tried on the merits. It is 
true, their Lordships say “the Court had 
on that application no power to refer to’ 
arbitration any questions between the par- 
ties to the suit other than those in’ ques- 
tion in the suit or any questions in which 
was concerned any one not a party to the 
suit.” Again their Lordships say “it is 
incumbent upon. arbitrators acting under 
such an order (order of reference) strictly 
to comply with its terms. The Court does 
*Pages of 
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not thereby part with its duty to super- 
vise the proceedings of the arbitrators 
acting under the order. An award made 
otherwise than in accordance with the 
authority by the order conferred upon 
them is, their Lordships cannot doubt, an 
award which is ‘otherwise invalid’, and 
which may accordingly be set aside by the 
Court under para. 15 of the same Schedule.” 
All these remarks of their Lordships must 
necessarily be read with reference to the 
peculiar facts of the case. That their 
Lordships were not laying down any broad 
principles of law by the remarks quoted is 
clear from their own remarks with refer- 
ence to what was said by Rankin, J., at the 
time of the hearing of the appeal from the 
Original Jurisdiction of the High Court. 
At page 20* of the Allahabad Law Journal 
Report, their Lordships are reported to 
have said with respect’ to Rankin, J.’s re- 
marks as follows:—“Their Lordship desire 
to reserve their opinion upon the ques- 
tion whether there may not be exceptions 
to that comprehensive statement.’ Mr, 
Justico Rankin, among other matters, had 
remarked that it was impossible, according 
to the Statute Law of India; that one and 
the same arbitration should be held “as to 
matters within the jurisdiction of the Court 
and matters without the jurisdiction of 
the Court.” We, of course, do not infer 
from the remarks of their Lordships of the 
Privy Council that every sort of arbitration, 
however loosely madeand howeverilagrantly 
in opposition it might be to the order of 
reference should be upheld. All that we 
do mean to say is this that their Lordships 


remarks were mostly made in reference 


to the peculiar facts of the case before 
them. In our opinion the case quoted on 
behalf of the appellants has no bearing 
whatsoever on the case before us. 

We have considered the evidence, and we 
find that the arbitrator, Makkhan Lal, who 
has been described as the umpire having 


“baen chosen by both the parties, spoke the 


truth before the Court below. The Court 
below believed him and we have no reason 
to disbelieve him. If we believe Lala 
Makhan Lal, we find that what happened was 
this. When the.zemindart property came to 
be actually partitioned, the parties, that is 
to say, the plaintiffs, the defendants, first 
party, and defendant No. 7,. as represent- 
ing himself and his brothers, suggested 
it to the arbitrators that the zemindari pro- 
perties, either owned or held under mort. 
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gages, should be so divided as to leave 


one party independent of another. Ac- 
cordingly, it was decided that the plaintiffs 


- should have alot in which the defendants, 


first party or the defendants, third party 
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new man. It was held that the award was 
good and the party-objecting was estopped 
from’ contesting the award. In this case, 
as already indicdted, the reference related 
to the ‘dispute in the suit’ and at the time 


should have no share, the defendants, second 
party .should have a lot in which the 
, plaintiffsand defendants, third party, should 


of the reference, there was: no dispute, ’ 
swhatsoever, as to the method of division 
of property. The only dispute that was 


P 


have no share and the defendants, third 
party, should have alotin which neither 
the plaintiffs nor the defendants, first party, 
should have ‘any share. It is significant 
that in their ‘objection to the award, the 
defendants, first party, did not anywhere 
say that the defendants, third party, or 
the defendants, first party, themselves, had 
not agreed to this allotment of shares, see 
their objections (printed at pages 49 and 
50 of the printed paper-book), 


like the one -that has been made by 
“the arbitrators, could possibly be thought 
of without the active consent of the plaint- 
iffs, the defendants, first-party, and the de- 
fendants, third party. Before us; Mr. Indu 
Bhushan Banerji representing the defend- 
ants, third party, who are respondents in 
this appeal, has stated definitely, that his 
clients are entirely agreeable to the arrange- 
ment that has been made by the arbitrators. 
This again confirms us in our opinion that 


the entire arrangement that was arrived’ 


at, was arrived at the instance of not only 
the plaintiffs, the defendants, third party, 
but also of the defendants, party No. 1. 


The case of Mahmud Sheikh v. Messrs Kanki-' 


narah Co., Ltd. (2), has been quoted before 
us as an authority forthe proposition that 
even when a reference has been made 
through the Court, where the parties have 
accepted a variation in. the reference and 
an award has been arrived at accord- 
ingly, it is not open to either of the parties, 
who induced the variation and brought about 
the award, to impeach it on the ground that 
the actual reference was not in accordance 
with the order of the Court. We need not 
express any opinion asto whether we should 
agree with this decision or not. In our 
opinion, however, this case before us is 
even simpler than the ‘case before the 
Calcutta High Court. There, one of the 
arbitrators refused to act and thereupon 
the parties chose a man, not mentioned in 
the order of reference, and brought about 
an award by the original arbitrators and the 
1 (2) SL Tnd. Cas, 574; 28 C. W. N. 634; A. I. R. 1924 
Cal. 665. 


| _ Indeed, it. 
. is impossible to believe that a division, 


a 


beforethe Gourt and presumably as to which 
a reference was made was whether the 
family was joint and whether the several | 
valuable moveable properties held: by the 
defendants, first party, were liable to be 
partitioned. When the actual method of- 
partition came to be discussed, it was sug- 
gested that certain people who were already 
parties to the suit, might-be brought in for 
the purposes of division of property and’ 
properties might be exchanged with their 
consent and with the consent of the parties, 
at whose instance the reference had been 
made. We are of opinion that such an 
award did not exceed the terms of reference 
and was not open to the objections men- 
tioned in the Privy Council case quoted 
on behalf of the appellants. 

The result is that we are bound to uphold 
the award and we do uphold it. 

We modify the decree of the Court below 
and direct thata decree be prepared, in this 
Court, in accordance with the terms of the 
award. Having regard to the fact that the 
plaintiffs were in the right throughout, we 
direct that the respondents will have their 
costs in this Court including Counsel's fees | 
on the higher scale. The order as to costs 
in the Court below, as passed by the lower’ 
Court, will stand, 5 

A./8. D. Decree modified. 


‘MADRAS HIGH COURT. 
SECOND Crvin APPEAL No. 438 or 1923. 
March 11, 1926. oo 
_ _ Present :—Mr. Justice Ramesam. 
K. RAGHAVA AYYAR—P .aintirr— 
f i APPELLANT s 
VETSUS 
-C. RAMASWAMI IYYAR (pito) AND OTHERS 
— DEFENDANTS AND LgaaL REPRESENTATIVE 
OF THE DECEASED RESPONDENT No, 1 
Mp — RESPONDENTS. ' 
Civil Procedure Code (Act V of 1908), O. IX, r. 9— 
Plaintiff's application for adjournment rejected and 
suit dismissed—Procedure, i Fa 


ë 


| necessary to refuse the plaintiff's request. 


(96 I. O. 1926) ' 
A Court should not refyss a plaintiff's application 


‘ for adjournment and dismiss his suit if his claim is 


not frivolous and he has been conducting his case with 
average diligence, and there is no question of the 
defendant's position being so changed as to make it 
[p. 538, 
col. ijs. . s 
Second appeal againsta decree of the 


‘District Court, Madura, in A. S. No. 306 of 


1921, preferred against that of the Court 
of the District Munsif, Madura Taluk at 
“Madura, in O. S. No. 269 of 1920. | 
i Mr. K. S. Ramabadra. Iyer, for the Appel- 
ant. ° z 
Mr. K. Rajah Iyer, for the Respondents. 


JUDGMENT.—This second appeal 
arises out of a suit to recover some'land 
with profits. The suit was filed in 1920. 
Written statement was filed and issues were 
framed in October 1920. A Commission was 


‘appointed to take a plan ofthe disputed 
‘locality, The Commission was returned in 


March, 1921. The suit was adjourned to 
9th June, On account of the Judge's 
absence on casual leave it was adjourned 


.to July. As plaintiff's witnesses did not 


come on that day, it was adjourned to 5th 
August. It wasthen adjourned to 6th August 
‘on account of other work of the Court. On 
6th of August it was reached at 5p. M, and as 
other work of the Court was not finished it 
was adjourned to lst September. On Ist Sep- 
tember it was adjourned to 8th September 


‘at the request of the plaintiff's Vakil. It 


was then adjourned to 8th October on 
account of part-heard suits. On the even- 
ing of the 7th October a representation 


‘seems to have been made by the defend- 


ant's Vakil saying that he could not go on 
with the case and an adjournment seems to 
have been resolved upon. On the 8thit was 
actually adjourned to the llth. On the 11th 
the plaintiff's witnesses were not present 
and he filed a petition for adjournment. 
This petition was rejected and the suit dis- 
missed. In his order on this petition, the 
District Munsif states “It appears to me 
that he had not any witnesses even that 


. day” (i. e., the 8th October). This inference 


he makes from the fact that the plaintiff 
did not produce his witnesses for being 
bound over by giving muchilikas under- 
taking to be present on the llth. Butif 
there is one thing clear in this case it is 
‘this, namely, that 7 witnesses were actually 
present on the 8th of October. Whether 
the plaintiff's conduct in the case may be 
said-to be negligent or not, this one fact 


“cannot be gainsaid, betause not only he 
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stated it in his affidavit for the adjourn- 
ment petition and in his affidavit with 


the review petition, I. A. No. 910 of 1991 


and in his affidavits filed before the High 
Court, dated the 15th of March, 1923, and 
also in the Vakil’s affidavit, dated July 
1923, but it has never been contradicted by 
the opposite side up to this date; on the 
other hand it has been practically conceded 
in the affidavits of the defendant, 

. Now, as to the statement of the District 
Munsif, that on the 8th he called upon the 
plaintiff to produce his witnesses but that 
the plaintiff did not produce them for eye- 
cuting muchilikas, the plaintiff denies 
this in his affidavit. Butitis rather dif- 
cult on the plaintiff's denial only to come to 
the conclusion that the Munsif's statement 
is incorrect. The question, therefore, re- 
solves itself into this. We have got here 
a suit for immoveable property. From 


<. October 1920 up to October 1921 the plaint- 


iff seems to have conducted the case with 
average diligence. [do not want to put 
the case higher than this. It is true one 
adjournment was due to his witnesses not 
coming but several adjournments were 
due to the Court being not ready on account 
of its other work. Now the plaintiff states 
in para. 2 of his affidavit ef llth October 
that his witnesses were all farmers and 
that his Vakil represented “that the post- 
ing may be made toa longer date so that 
the witnesses who were all farmers and 
just busy with manuring etc., may not feel 
difficulty.” In para. 4 of that affidavit he 
states that his witnesses went away saying 
that rain was threatening and told him that 
if the case is to be posted, it may not be 
posted for at least 25 days. Now that I have 
come to the conclusion that the witnesses 
were really present and it is not a case 
where there were no witnesses as the Mun- 
sif thought, there is no reason to disbelieve 
these other statements of the plaintiff 
especially as the Vakil states in para. 4 of 
his affidavit that the plaintiff entertained 
the belief that the adjournment of 11th Oe- 
tober would be granted especially as the 
previous adjournment was obtained at the 
instance of the defendant’s Vakil. It is 
clear that all these witnesses were not 
witnesses who were at the back and call of 
the plaintiff. They had to be summoned 
for the July hearing and batta was paid 
and he says he has to re-summon the wit- 
nesses. It may be he thought on the 8th 


that to call them for executing muchilikas 
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to be bound over for attendance on the 11th 
would be inconveniencing them and dis- 
obliging them and that they insisted on a 
longer adjournment than the lith. If the 
witnesses told him that they will not come 
on the llth, there would be no use in get- 
ting muchilikas from them. The plaintiff 
isa Government servant and there is some 
difficulty in obtaining leave to attend to 
business in Court. It is clear from the 
history of the case upto now that this can- 
not be said to bea frivolous case. It is a 
case in which at least the plaintiff believes 
he has. got something to prove before a 
‘Court of Law and seek justice and I do 
not think the opportunity to adduce evi- 
dence ought to'be refused on account of the 
solitary failure to produce witnesses for 
executing muchilikas on the 8th, accepting 
this statement of the District Munsif. It 
seems to me that this is not such a kind of 
misconduct as to deserve arefusal ofa trial 
ofhigcage. There isno question in the case 
of defendant being put to such a change of 
situation as to make it necessary to refuse 
the opportunity to the plaintiff [see Aruna- 
chala Aiyar v. Subbaramiah (1)|. In mat- 
ters of this kind, I think, the Courts ought 
not to be too technical as if one is anxious to 


fnd some excuse for cutting the work of’ 


especially as there has been very 
eka peda on the part of the plaintiff 
“up to llth October or practically none, I, 
therefore, set aside the order of the Courts 
below and remand the case for fresh trial 
to be dispesed of according to law. Costs 
of the first two Courts to abide the result. 
But as it might be said that the affidavits 
which have been filed in the second appeal 
might have been filed in the lower Appel- 
late Court, I would ask the appellant to 
pay the costs of the second appeal to the 
respondent. I do not mean by this that the 


matter in the affidavits in the second ap- , 


is absolutely necessary for giving the 
pert which the plaintiff seeks. In my 
opinion it might well be given on the 
materials before the first Court. 


. N.V. 
‘ ie D. Case remanded. 
(1) 68 Ind. Cas. 971; 46 M. 60; (1922) M. W, N. 600; 
aN. L. T 257, 16 L. W. 583; 43M. L. J. 632; A. L 
R. 1923 Mad. 63. 


LALA V. HIRA JAN BERIN, 5 


(96 I. O. 1928) 


OUDH CHIEF COURT.. 
Szconp Crvin APPRAL No. 562 or 1925. 
` April 29, 1926. . 
Present:—Mr. Justice Misra. 
LALA—DEFENDANT—APPELLANT 
versus 
Musammat HIRA JAN BERIN— 
PLAINTireF—RESPONDENT. 

Contract Act (IX of 1872), s. 74—Undertaking by 
mortgagor to pay larger sum at redemption—Clog on 


equity of redemption—Penalty—Stipulation as to pay- 


ment of deorha, whether legally enforceable. 

The: provision in a mortgage-deed for the payment 
of “deorha” (i.e. the principal and half as again) 
cannot be considered as a stipulation by way of 
penalty within the meaning of s. 74 of the Contract 
Act. Itis merely an undertaking on the part of a 
mortgagor that he would pay at the time of redemp- 
tion not the principal sum only but a larger sum. Such 
a condition is enforceable and does not constitute a clog 
on the equity of redemption. |p. 539, col, 2.] 

Parmeshar? Din v. Salik kam S. O. A. No. 409 of 
1905 decided on January 31, 1906, Miran Bakhsh v 
Bajrang Bahadur Singh, 100. ©. 214, and Webster v. 
Cook, (1867) 2 Ch. A. 542; 18 W. R. 1001, relicd on. 

The fact that a borrower stands in urgent need of 
money does not indicate that the creditor was ina 
position “to dominate the will of his.” [p. 540, col. 1.3 

Sundar Koer v. Rai Sham Krishen, 34 0.150; 11 0. 
W.N. 249;5 0. L. J. 106; 9 Bom. L. R. 304; 17 M, Le 
J. 43; 2 M L. T. 75; 4 A. L, J. 109; 34 1, A. 9 (P. G), 
Mahraj Prag Din v. Bhagwati Sahai, 66 Ind. Cas. 687; 
8 O. L. J. 418 and Bashiran v. Bishambhar Nath, 69 
Ind. Cas. 667; 9 O. L. J. 439; A. I. R. 1922 Oudh 268, re- 
lied upon. j 

Appeal froma decres of the Subordinate 
Judge, Rae Bareli, in Appeal No. 43 of 1925, 
dated the 2Ist September, 1925, confirm- 
ing that of the Munsif, Rae Bareli, dated 
the 28th April, 1925 in Suit No 49 of 1995. 

Mr. N. Wasi Hasan for Mr. Naimuilah, 
for the Appellant. ` | 

Bahu Pearaylal Verma, for the Respond- 
ent. : 

JUDGMENT. —This is a defendant’s 
appealin a redemption suit. The plaintift- 
respondent brought asuit for redemption 
ofthe mortgage, executed by her on the 
29th October, 1923,in respect of a mango 
grove situate in village Rampur, District . 
Rae Bareli. The mortgage was of a usu-. 
fructuary natureand forasumof Rs. 100. 
It was stipulated in the deed that the mort- 
gagee was totake fruits and fallen wood in 
lieu of interest and the redemption was 
to take place in any khali fasl on payment 
of the principal sum and half as again by 
way of what is commonly known as 
“deorha”. The plaintiff claimed redemp- 
tion on payment of Rs. 20 only, alleging 
that out of the consideration stated in the 
deed of? mortgage only Rs. 50 had been 
received: by her and that she was also 


(96.2 6.1926) 


. granting injunctions against Government 
Officers not subordinate to this Court. 
Where the question of title is determined 


by the Revenue Officer himselfandanappeal . 


from his order is pending in the District 
_ Court or High Court, that Court is empower- 
ed -by cl, (d) of sub-s. (2) of s. 117 of the 
Eand Revenue Act to issue an injunction 
to the Revenue Officer requiring him to stay 
proceedings pending the ‘disposal of the 
appeal, but no such power is given either 
to the High Court or the District Court in 
ease where the question of title is 
enquired into and, determined by a Civil 
Court. 

I am, therefore, of opinion that this Court 
has no jurisdiction to grant the injunction 
prayed for, and I accordingly dismiss the 
application and discharge the interim order, 

4./S. D. ‘Application dismissed. 


. 
‘ 


CALCUTTA HIGH COURT. 
> LETTERS Parent APPEAL No. 49 or 1925 
IN f 
APPEAL FROM APPELLATE Dgcres No. 1108 oF 
` 1923 


January 7, 1926. Ai 
- Present:—Mr. Justice Cuming 
and Mr. Justice B. B. Ghose. 
SUKH LAL SHAHA—Dermwpant— 
— APPELLANT 
b VEFSUS 

PRASANNA KUMAR SHAHA AND 

© . ANOTHER—PLAINTIFFS—RESPONDENTS. 
Bengal Tenancy. Act (VIH of 1885), s. 182, appli- 
eability of, to homestead:tenancy created before opera- 

tion of Act. 
A tenant was granted a lease of a piece of land as 
a homestead in about 1850. On landlord's suit for 
ejectment the tenant's defence was that he had taken 
in the year 1916a piece of agricultural land in the 
same: village from some other landlord and was 
holding it as araiyat and that, therefore, his home- 
stead tenancy was governed by s. 182 of the Bengal 
Tenancy Act: o ; 
Feld, that as the tenant wasa raiyat and held his 
homestead land otherwise than as a part of his holding 
asa raiyat, s. 182 applied, although the homestead 
tenancy had been created long before the operation of 
the Bengal Tenancy Act. [p. 542, col. 2,), : 
Letters Patent- Appeal against a decree 
‘of Mr. Justice Chakravarti, dated the 30th 
of March, 1925. 
"Mr. Gunada Charan Sen and Babu 
Promode Kumar Ghose, for the Appellant, 


‘BURE LAL SHAHA V. PRASANNA KUMAR SHAHA. 


| landlord which he ha 


‘in favour of the plaintiffs. 


541 
Babus Jogesh Chandra Roy, Rupendra 


“Kumar Mitra and Dharmadas Sett, for the 


Respondents. 
JUDGMENT. 

- Ghose, J.—This is an appeal against a 
judgment of my learned brother Mr: Justice 
Chakravarti by which he modified the deci- 
sion of the Subordinate Judge. The facts 
relevant to the present appeal may be 
shortly stated thus. The plaintiffs allege 
that the defendant's predecessor was grant- 
ed a lease of a piece of land as a homestead 
in about. 1850, that the predecessors of the 
defendant and after them the defendant 
have been in possession since then and the 
plaintiffs served upon the defendant a 
proper notice to quit and on that the ten- 
ancy has terminated. The plaintiffs, there- 
fore, brought the suit for the purpose of 


_ ejecting the defendant from the land. 


The defendant raised several objections, 
but the plea which it is now necessary to 
state was that the defendant had taken in 
the year 1916 a certain piece of agricultural 
land in the same eee from some other’ 

been holding as a 
raiyat, - He, therefore, claimed that his 
tenancy with regard to this homestead 
should be governed by the provisions of 
s. 182 of the Bengal Tenancy Act, i 

The Munsif passed a decree in ejectment 

On appeal the 
Subordinate Judge has reversed that judg- 
ment’ and dismissed the suit. In the 
course of his decision the Subordinate 
Judge held, rejecting the defendant's plea 
of a permanent tenancy with regard to the 
homestead, that the defendant was not q 
cultivating raiyat in respect of the land in 
suit and that he could not establish any 
right- under which he was not liable to be 
ejected. But in another part of his judg- 
ment the Subordinate Judge held that the 
defendant having the status of a raiyat 
under the Bengal ‘l'enancy Act,the incidents 
of the homestead land in suit were governed 
by the provisions ofs. 18? of the Bengal 
Tenancy Act and the notice alleged to have 
been served by the plaintiffs did not, theres 
fore, terminate the tenancy. 

On appeal by the plaintiffs, Mr. Justice 
Chakravarti has varied the judgment of 
the Subordinate Judge to this extent, 
namely, “that the plaintifis were held en~ 
titled toa declaration that they were the 
owners of the land in suit in miras howla 
right as alleged in the plaint and that the, 
defendant was not a cultivating raiyat in 


y 
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respect of the disputed land and that the 
defendant had not establisked any non- 
ejectable right as a tenant and also that 
the tenancy was for habitation and was 
liable to be terminated by a properŢnvtice 
to quit.” ~ 

The defendant appeals against that judg- 
ment and his contention mainly is that the 
“declaration that the defendant has not 
established any non-ejectable right as a 
tenant, and also that his tenancy is liable 
to be. terminated by a proper notice to quit 
should be expunged. He has no objection 
to the declaration of the plaintiffs’ right to 
the land as owners in miras howla right. 
In fact, he has urged that the defendant 
“never disputed the plaintiffs’ right. 

Mr. Justice Chakravarti has heid that 
5. 182 of the Bengal Tenancy Act has no 
application to this case. His reasoning is 
that the defendant's interest in the kome- 
stead as between himself and the plaint- 
iffs was created long before the Bengal 
Tenancy Act came into operation and the 
defendant having taken under some other 


landlord a piece of land asa raiyat more . 


than 70 years after the homestead land had 
been taken, the origin of the tenancy of 
the defendant with regard to the homestead 
could not be affected. The difficulty in 
accepting this view of the law arises on 
account of the general terms .of the provi- 
sions of s, 182 of the Bengal Tenancy Act 
which provides that “when a raiyat holds 
his homestead otherwise than as part of 
his holding as a raiyat, the incidents of 
his tenancy. of the homestead shall be re- 
gulated by local custom or usage, and 
subject to local custom or usage, by the 
Sa ha of this Act applicable to land 

eld by a raiyat,’ In order to decide the 
‘question whether the section applies toa 
particular set of facts we have first to see 
whether tenant is a raiyat; and, secondly, 


whether he holds his homestead otherwise | 


than as a part ofhis holding as a raiyat. 
There can be no dispute in the present 
ease that when the controversy between 
the parties arose in this suit, the de- 
fendant was a raiyat and the homestead 
which is the subject-matter of the suit was 
not held as a part of his holding as a 
_raiyat. Evidently, therefore, the section, as 
it stands, applies to the case of the defend- 
ant. 
Tt has been argued on behalf of the re- 
. spondents that the result of so applying 
8, 182 to the facts of the present case would 
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be anomalous, because when the land was 
let out long before the enactment of the 
Bengal Tenancy Act, neither of the parties ~ 
contemplated that the incidents of the 
tenancy should be governed by such a pro- 
vision as this. As a matter of fact they 
might have contemplated that the incidents 
should be governed by any contract, that 
might have subsisted between the. parties. 
By the application of s. 182 the position - 
of the landlords would be injuriously 
affected, and a result would follow which 
was never contemplated by the parties 
giving a benefitto the defendant to which’ 
he was not entitled. It has been pointed . 
out in various cases that the application of 
5. 182 of the Bengal Tenancy Act to par- 
ticular cases may give rise to anomalous 
results. But that cannot be helped if the 
plain terms of the section apply to a par- 


ticular set of facts. The rights derived from 


a contract have been abrogated with regard 
to the homestead land of a faiyat without 
any exception as to pre-existing contracts 
under the provisions of the Bengal Tenancy 
Act, although under ss. 178 and 179 certain 
other rights ‘have been excluded from 
the operation of this Act. It, therefore, 
follows that it must be held that the in- 
cidents of the tenancy with regard to 


“the homestead land in suit are governed 


by s. 182 of the Bengal Tenancy Act. 
The result, therefore, is that the declara- 


tion made in the judgment of Mr. Justice 


Chakravarti that the defendant is not a 
cultivating raiyat in respect-of this land 
and he has not established any non-eject- 
able right as a tenant and also that the. 
tenancy is liable to be terminated by a 
proper notice to quit must be deleted; with 
this modification the declaration made by 
him as regards the ownership of the plaint- 
iffs will stand, < 

The appellant is entitled to the costs of 
this appeal and also of the hearing before 
Mr. Justice Chakravarti because the defend. 
ant never denied the ownership of the 


plaintiffs. 
Cuming, J.—I agree. 
Afs. D. Decree modified, 


- [96 I. O. 1926] 


.'NAGPUR JUDICIAL COMMIS- 


SIONER’S COURT. 

Sscoxp Civit ArrgaL No. 35-B oF 1925. 

; April 4, 1926. ; 
- Present:—Mr, Findlay, J. O. 

JANARDHAN—Praintirr—APPELLANT 

. Versus 

GANPAT AND ANOTAER—DEFENDANTS— 
: RESPONDENTS. 
` Mortgage—litestation—Haxim 
untur, ete.,' applicability of. ‘ 

Where, in the case of a formally drawn up mort- 
gage, the evidence as to attestation is not convincing, 
the maxim ‘omnia presumuntur rite et solemniter esse 
acta ` donec probetur in contrarium (all things are 
presumed to be correctly and properly done until the 


‘Omnia Præsum- 


-Contrary is proved) can be resorted to, to eke out the 


evidence. 

Appeal against a decision of the District 
Judge, Hast Berar, Amraoti, dated the 4th 
December, 1924, in Civil Appeal No. 100 
of 1924, 

Mr. D. T. 
lant. 

Messrs, G. R. Deo and V. V. Chitle, 
the Respondents. 


JUDGMENT.—The facts of this case 
are sufficiently clear from the lower Courts’ 
judgments. The main. line of attack of the 
plaintiff-appellant, Janardhan, has been on 


Mangalmoorti, for the Appel- 


for 


“the District Judge’s finding with regard to 





the execution and attestation of the mort- 
gage-deed. It has been urged on behalf of 
the appellant that Harba (P. W. No. 3) was 
only called as a formal witness under s. 69 
ofthe Indian Evidence Act to prove that 


the attestation of the mortgage-deed was in . 


the handwriting of the attesting witness 
concerned, and it has further been urged 
that, even although his evidence on other 
points was unsatisfactory, his testimony as 
to the attestation, combined with the appli- 
cation of the maxim omnia prasumuntur 
rite et solemniter esse acta donec probetur in 
contrarium should have been held to be 
sufficient to prove execution and attestation 
unless there was ample rebutting evidence. 
I feel myself far from laying down. a 
general proposition that the Court is 
not entitled to disbelieve such a witness, 
even on the formal question of attestd- 
tion, when he is found to be unreliable 
im many other respects. At the same 
time, however, it is perfectly obvious 
that the lower Appellate Court failed 
entirely to consider the evidence of the 
witness Harba from this point of view. He 
was a person likely to know the handyrit- 
the scribe and the at 
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and it was the duty of the lower Appellate 
Court, even ifit regarded his evidence as 
unsatisfactory in other respects, to have 
further considered, in view of the fact that 
the mortgage-deed in suit ‘is formally drawn 
up assuch, whether there was no room for 
the application of the maxim just quoted. 
The legal limits, under which it is permis- 
sible to have resort to the said maxim, were 
clearly laid down by Drake-Brockman, J.C., 
in Jhama v, Deobux (1) that where there is 
evidence on both sides as to the faetum of 
attestation and that evidence is evenly 
balanced, resort may be had thereto ; it also 
operates when there is no evidence on 
either side and it is also possible that it 
may be used to eke out unconvincing testi- 
mony on one side. The question of fact 
involved undoubtedly, therefore, requires 
re-consideration at the hands of the lower 
Appellate Court from this point of view. 
A-further matter, which has been entirely 
missed by the learned District Judge, is ‘as 
to the legal effect in this connection of the 
statutory provisions contained in s. 60, sub- 
s. (2) of the Registration Act, and the lower 
Appellate Court will have to consider the 
exact effect of any admission made at the 
time of execution by the parties concerned. 
On behalf of the first respondent it has 
been argued before me that the lower 
Appellate Court's finding of fact on the 
question of limitation was a wrong one, and 


“that the District Judge was wrong in assum- 


ing that Rs. 10 was a discount return- 
ed for payment before time. This conclu- 
sion was a reasonable one to draw in the 
circumstances and I can see no reason for 
supposing that the District Judge’s finding 
on the question of limitation was an errone- 
ous one, 

The case obviously, however, requires 
consideration again at the hands of the 
lower Appellate Court from the point of 
view of the possibility of the application of 
the maxim omnia presumuntur rite et solem- 
niter esse acta, donee probetur in contrarium 
and of the effect of s. 60 of the Registration 
Act, Various questions of fact are concern- 
ed, which, even if it were possible for the 
Court to dispose of, can more conveniently 
and suitably be decided by the lower Appel- 
late Court. 


The judgment and decree of the lower 
Appellate Court are accordingly reversed 
and the case is remanded to that Court 


1) 2 N. L. R. 10. 


Hi 
for re-trial of Appeal No. 100 of 192: on. 
the merits with advertence to the a'_ove 
‘remarks. Costs incurred jin the present 
second appeal will follow the event. There 
will be no certificate of refund of Court- 
fees , l : 

A./[S, D. Case remanded- 


ee 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE ORDER No. 362 
i ` oF 1924. 
. January 11, 1926. 
Present:—Mr. Justice Cuming and 
ane Mr, Justice B. B. Ghose. ` 
RADHAMATULLA MONDAL AND OTHERS 
+ =—PLAINTIFFS—APPELLANTS 
; Versus 
LOKEMAN DAFADAR AND OTHERS—, 
DEFENDANTS— RESPONDENTS, ; 
Aivil Procedure Code (Act V of 1908), s. 21—Appel- 
late or Revisional Court; when cum set aside decree for 
want, of territorial jurisdiction, | 5 
To entitle the Appellate or Revisional Court to set 
aside a decree on the ground that the trial of the 
| suit took place beforea Court which had no terri- 
torial jurisdiction over the property in dispute, all 
conditions laid down in 8. 21, O. P. C, must be 


Hed. 

Appeal against an order of the Subordi- 
nate Judge, Nadia at Krishnagar, dated the 
22nd of September, 1924, reversing that of 
the Additional Munsif, Ranaghat, dated the 
14th of August, 1623. 

"Dr. Radhabinode Pal and Babu Bhupendra 
Kishore Basu, for :the Appellants. | 
“ Babu Probodh Chandra Kar, for the Re- 


ondents. ` 

PES JUDGMENT. 
Cuming, J.—The facts of the case out 
of which this appeal arises are these. The 
plaintiffs brought a suit with regard to a 
certajn land in the Court of the Munsif at 
Ranaghat. At the time of the trial it was 
objected that the land in dispute did not 
lie within the jurisdiction of the Munsif at 
Ranaghat put lay within the jurisdiction 
of the Munsif at the head-quarters of the 
Nadia District. This objection seems to 
have been overruled by the first Court and 
the Munsif proceeded to try the suit and 
decreed it with costs., On appeal the same 
objection was raised, namely, the land in 
dispute did not lie within the jurisdiction 
of the Munsif at Ranaghat.but lay within 
the jurisdiction of the Munsif at the head- 
| quarters of the Nadia District. , The learne 
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Subordinate Judge found that this was so 
and for that reason set aside the decree and 
ordered that the case should be remanded 
to him to return the plaint to the: plaintiffs 
for presentation to the proper Court. 

The plaintiffs have appealed to this 


‘Court and their contention is that the 


learned Subordinate Judge has not properly 
appreciated the provisions of s. 21 of the 
©. P. ©. Section 21 provides that “no ob- 


jection as to the place of suing. shall be 
` allowed by any Appellate or Revisional Court 


unless such objection was taken in the 
Court of first instance at the earliest possi- 
ble opportunity and inall cases where issues, 
are settled at or before such settlement, 
and unless there has been a ccnsequent 
failure of justice.” It is clear that to en- 
title the Appellate or Revisional Court to 
set aside a decree on the ground that the 
trial of the suit took place ‘before a Court 
which had no territorial jurisdiction over 
the property in dispute all conditions must 
be fulfilled. Now in the present suit it 
has not been suggested nor has it been 


‘found that there has been any failure of 


justice because the case was tried in the 
Court of the Munsif at Ranaghat instead 
of in the Court of the Munsif of Sudder. I 
may say speaking for myself that it is very 
difficult to see how any failure of justice 
could have beenjoccasioned. 
The order of the learned Subordinate 
Judge remanding the case to the first 
Court and directing that Court to return 
the plaint to the plaintiffs is, therefore, set 
aside and the case is sent back to the 
learned Subordinate Judge to decide: the 
appeal on its merits. The appellants are 
entitled to the costs of the hearing in this 
Court, Hearing fee one gold mohur. 
Ghose, J.*-I agree. 


a/s.D. , Case remanded. 


ALLAHABAD HIGH COURT. 
Freer Civin APPEAL No. 31 or 1923. 
4 May 11, 1926. 
Present:—Mr. Justice Sulaiman and 
Mr. Justice Boys. 
RAJENDRA KISHOR SARAN SINGH - 
—PLaINTIFF—APPELLANT 
Versus 
Dr. IBRAHIM HUSAIN AND OTHRRS— 
DEFENDANTS— RESPONDENTS. 
Pre-emption—Custom, extinguishment of—Property 
} hy joint Hindu family. 
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ALLAHABAD HIGH COURT. 

- FIRST APPHAL From Orange No. 154 

oF 1925. 
May 7, 1926. 
Present: —Mr. Justice Sulaiman and 
Mr. Justice Banerji. i : 
Musammat QUDRAT-UN-NISSA BIBI— 
DagFeEnpaNtT—APPELLANT 
versus . 
ABDUL RASHID AND ANOTHER— 
PLAINTIFES AND HUSAIN ALI 
—DEFENDANT— RESPONDENTS. 

Agra Pre-emption Act (XI of 1922), ss. 19, 20— 
Pre-emption, right of, on what dates should exist. 

Sections 19 and 20 of the Agra Pre-emption Act of 
1922 have not altered the law that the pre-emptor 
must have right to pre-empt not only on the date 
of the sale and the date of suit but also on the date 
of the decree. Therefore, if after the institution of, 
and before thd passing of a decree in, a pre-emption 
suit, the vendee acquires by gift a status equal to 
that of the pre-emptor, the pre-emptor loses his right 
of pre-emption. [p. 549, col. 2; p. 550, col. 1.) 

Behari Lal v. Mohan Singh, 55 Ind. Cas. 71; 42 A. 
268; 18 A. L. J. 220; 2 U.P. L. R. (AJ) 48, relied on. 

Baldeo Misir v. Ramlagan Shukull, 77 Ind. Gas. 694; 
21 A. L. J. 648; A. I R. 1924 All. 82; 45 A. 709, dis- 
` tinguished. . 

The taking out ofthe Court of the pre-emption 
money by a vendee after filing an appeal against the 
pre-emption decree neither operates as an’ estoppel 
nor works as a disqualification for proceeding with 
the appeal. [p.550 col. 2.] 

Iftikhar Ali v. Thakar Singh, 15 Ind. Cas. 347; 170 
P. W. R. 1912; 83 P. R. 1912 and Sundar Dass v. 
Dhanpat Rai, 16 P. R. 1907; 104 P. L. R. 1908; 127 P. 
W. R. 1907, relied on. 

First appeal from an order of the Judge 
of the Court of Small Causes, exercising the 
powers of a Subordinate Judge, Allahabad, 
dated the 23rd of July, 1925. 

Messrs. Zafar Mehdi, and Haidar Mehdi, 
for the Appellant. : 

Mr. Mukhtar Ahmad, for the Respond- 
ents. 

JUDGMENT.—This is a defendant's 
appeal arising out of a suit fọr pre-emption. 
On the 23rd November, 1923, the sale 
sought to be pre-empted took place. The 
case’ is accordingly governed by the New 
Pre-emption Act of 1922, which came into 
force on the 17th February, 1923. ` The suit 
for pre-emption was filed on the 22nd 
November, 1924. While that suit was pend- 
ing in the first Court, the defendant obtain- 
ed adeed of gift on the 8th April, 1925, of 
another share in the property in the same 
mahal, and pleaded that the plaintiff had 
actually lost’ his right of preference over 
her. The Court of first instance held that 
under s, 19 of the Agra Pre-emption Act 
the plaintiff had lost his right, and accord- 
ingly. dismissed the suit. On appeal, the 
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Appellate Court has taken a contrary view. 


: It has come to the conclusion that the in- 


terpretation of ss. 19 and 20 of the Agra 
Pre emption Actis that the defendant can- 
not resist the plaintiff's claim unless she 
had acquired an indefeasible right in the 
mahal prior to the suit. On the question 
of fact the Appellate Court has recorded a 
clear and categorical finding that the 
transaction of the 8th April, 1925, was in 
reality a gift in its nature and nota sale. 
This finding must be accepted. 

The question that we have to consider is 
whether by virtue of having obtained a 
share in the village by gift during the 
pendency of the suit and before the decree, 
the defendant vendee can defeat the plaint- 
iff. ' 

Undoubtedly, before the Pre emption Act 
was passed, the law as interpreted by the 
Special Pre-emption Bench was that the 
plaintiff must have a subsisting right of 
pre-emption notonlyon the date ofthe sale 
and the date of the suit, but also at the 
time of the decree. ` The result used to be 
that, if, prior to the passing of the decree, 
the defendant acquired an interest by way 
of gift, which put him on an equal footing 


- with the plaintiff, the suit could not be 


decreed. We may refer to the case of 
Behari Lal -v. Mohan Singh (1). As the 
whole object of the constitution of the 
Special Bench had been ‘to ensure a uni- 
formity of decisions, the principle that the 
last crucial date was the date of the first 
Court's decree was followed in the case of 
Baldeo Misir v. Ramlagan Shukull (2), 
though one of us there pointed out that “a 
possible view to'take might have been that 
nothing which happens after the institution 
of a suit can alter the position of the 
parties.” That, however, was nota case of 
an acquisition of another interest by the 
vendee, but of a loss of right by the plaintiff 
after the decree. The question before us 
is whether the law as laid downin Bihari 
Lal's case (1) has been altered by the new 
Act, . 

No doubt ss. 19 and 20 are not as clear 
asthey might have been, but we have no 
doubt that the law as interpreted just be- 
fore the Act, was never intended to be alter- 
ed. It is contended that s. 20 permits g 
defence only when, prior to the institution 


‘(1) 55 Ind. Cas. 71; 42 A, 268; 18 A. L. J. 220; 2 U, 
P.L. R. (A) 48. 

(2) 77 Ind. Cas. 694; 21 A. L. J. 648; A, L R. 1924 
All. 82; 45 A. 709, 
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of the suit,a purchaser has transferred pro- 
perty or has acquired an indefeasible in- 
terest.in the mahal. The language of s. 20 
when examined according to its gramma- 
tical construction does not bear this out. 
The expression “prior to the institution 
of such suit ” follows ‘after the word “has” 
in the first portion, and, therefore, cannot 
be deemed to be understood after the 
word “or” and before the words “has 
acquired” in the second portion. Had the 
latter portion been “or acquired ” instead 
of “or has acquired ", a different conclusion 
might have followed. We must look at 
the language of the section itself and ignore 
the marginal note. On that language, there 
is no justification for confining the second 
portion toa contingency prior to the suit. 
It is argued on behalf of the respondent 
that, by implication, s. 20 means that in 
every case of an acquisition by the de- 
‘fendant of an interest other than an -ac- 
quisition prior to the suit, the defence 
will not succeed. To accept this conten- 
tion would beto introduce new words.’‘into 
the section, which are not to be found 
there. 

Even ifs. 20 does not govern the cage, 
then that section would certainly be silent 
as to the acquisition after the suit. On the 
other hand s. 19 undoubtedly deals with 
the stage when the decree is about to be 
passed. If by that time the plaintiff has 
no longer a subsisting right of pre-emption 
he cannot getadecree. The words “right 


of pre-emption “ are used in a technical. 


sense in this Act and have been defined in 
8. 4, sub-cl. 9. In that sub-clause, a 
right of pre-emption means a right of a 
person on a transfer of immoveable property 
to be substituted in place of the transferee 
by reason of such right. If, leaving out 
the unnecessary words, we were to substi- 
tute the equivalent of the expression “ right 
of pre-emption” in s. 19, that section 
would read somewhat as follows :— 

“No decree for pre-emption shall be pass- 
ed in favour of any person unless he has 
asubsisting right to be substituted in. place 
of the transferee at the time of the decree, 
etc. ete.” ` 

Once this section is read in this light it 


leaves no doubt that the plaintiff's right to ` 


be substituted in place of the transferee 
must subsist at the time when the decree 
, is to be passed. Now the right of substi- 
tution may be lest in several ways. It may 
either be lost owing to the loss of plaintiff's 
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interest in the mahal or owing to the ` 
change in thestatus of the defendant, But 
in either case no decree can be passed in 
favour of the plaintiff, unless he has a 
subsisting right to be substituted in place 


‘of the vendee at the time when the decree 


is to be passed, . 

Itis argued that s. 19 was intended to 
deal with those cases only where the plaint- 
iff has lost his interest. independently of 
the vendee ; whereas s. 20 deals with cases 
where the defendant has done something 


‘independently of any loss. of right by the 


plaintiff. It might have been very logical 
to classify cases in that way, buton the 
language of the two sections there is no 
justification for holding that they can be 
separated in that way. If we were to ac-. 
cept the contention of the respondents, 
then, unless we introduced some more words 
in s. 20, the result would be that neither 
s, 19 nor s. 20 would cover a case where a 
defendant has acquired an interest duiing 
the pendency of the suit. We do not think 
that this contingency was overlooked or left 
unprovided for by the Legislature. In our 
opinion the true interpretation of s. 19 is 
that the plaintiff must possess a subsisting 
right at the time when the decree is passed 
by the first Court. His loss of that right 
subsequent to that decree would, however, 
in no way be prejudicial to him. 

We might, however, point out thatin 
actual practice the rule which allows 
vendees to rely on gifts obtained nendente 
lite often causes considerable inconvenience, 
A gift may be pleaded at the last moment ; 
the Court may have to take further evidence 
in proof of it, the plaintiff may challenge 
it as being fictitious or may allege it to be 
a sale, and a second suit to pre-empt it 
may also be pending. All such things in- 
volve delay and embarrassment and place 
a pre-emptor in a position of great uncer- 
tainty. These, however, are matters for the 
consideration of the Legislature. Our duty 
merely is to give effect to the language of 
the sections as they stand. 

The respondents have raised a further 
point before us that, inasmuch as the de- 
fendant-vendee has taken out of the Court 
the amouat of pre-emption money deposit- 
ed by the plaintiffs to her credit after fil- 
ing of the appeal, she is disqualified from 
proceeding with the appeal. The learned 
Vakil for the respondents has not been 
able to place before us any authority in 
support of this view. The plaintiff -has- 
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‘taken out execution of the decree and has , i 
‘ment of Mr. Justice Kulwant Sahay, dated 


either obtained or is seeking to obtain 
possession of the property. In the mean- 
time, the defendant, inorder that the money 
may not lie without interest, has taken 
it out. There is authority for the view that 
such a conduct on her part does not amount 
toestoppel. We may only refer to the cases 
of Iftikhar Ali v. Thakar Singh (3) and 
Sunder Dass v. Dhanpat Rai (4) of the 
Punjab High Court, where such a view has 

- been followed. We, therefore, think that 
ere was no estoppel against the appel- 
ant. 

Tt must, however, be admitted, that on 
the date when the suit was instituted, the 
plaintiff was perfectly justified in bringing 
thesuit. He has been deprived of his right 
‘on account of an interest acquired by the 
defendant subsequent to the institution of 
the suit.. We, therefore, think that the 
plaintiff must be given full costs of the 
first Court. The result, therefore, is that 
this appeal is allowed, the decree of the 


lower Appellate Court is set aside and that’ 


. ofthe Court of first instance restored with 
i this direction that thè plaintiff will recover 
. his costs from the defendants in the first 
_ Court but will pay the costs of the defend- 
ants in this Court and the lower Appellate 
Court. 
_ A/S, D. Appeal allowed. 


(3) 15 Ind. Oas. 347; 170 P. W. R. 1912; 83 P. R. 
1912. 

(4) 16 P. R. 1907; 104 P. L. R 1908; 127 P. W. R. 
1907. - A 
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PATNA HIGH COURT. 
LETTERS Patent APPEAL No, 39 or 1995, 
May 26, 1926. 

Present:—Sir Dawson Miller, Kr., 
Chief Justice, and Mr. Justice Foster, 
KIRAT SINGH AND OTHERS— 
PLAINTIFFS—APPELLANTS 

` versus : 
SHEOJATAN SINGH AND OTHERS— 
DEFENDANTS—RESPONDENTS. 
Practice--Appellate Court—Finding unsatisfactory 
—Remand, . 
The proper course to be followed by an Appellate 
Court, when it is of opinion that the judgment of the 
“lower Court is unsatisfactory on the ground: that 
neither the evidence nor the grounds on which its find- 
ing is based are referred to, is to send back the case for 
a proper finding and not to enter judgment for the 
opposite party. [p. 552, col. 2.] 
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Letters Patent Appeal against a judg- 


the 24th March, 1925, overruling a decision 
of the Subordinate Judge, Gaya, dew «ihe 
16th December, 1921, reversing that of the 
Additional Munsif, Gaya, datea the zUth 
June, 1921. 

Messrs. K. P. Jayaswal and C. S. Bannerji, 
for the Appellants. 

Messrs. N. K. Prasad II and B, K. Prasad, 
for the Respondents. 

‘ 3sUDGMENT. 

Miller, ©. J.—This isan appeal under 
the Letters Patent, from a judgment of Mr, 
Justice Kulwant Sahay overruling the 
decision of the Subordinate Judge and dis- 


-missing the suit. 


The plaintiffs sued fora declaration of 
title to two plots of land numbered Survey 
Plots Nos, 205 and 206 and for possession hy 
ejecting the defendants. 

The Munsif dismissed 


the suit. The 


- Subordinate Judge on appeal decreed the 


suit with regard to one plot, namely, Survey 
Plot No. 205. On second appeal the learned 
Judge of this Court set aside the decree of 


‘the Subordinate Judge and restored that 


of the Munsif. 

The plaintiffs have appealed and contend 
that the lower Appellate Court, having found 
in favour of the plaintiffs’ title and pos- 
session, the case was concluded by find- 
ings of fact which were binding on this 
Court. The appeal is confined to plot No, 
205. 

The plaintiffs’ case was that they were 
mukarraridars of a takhta bearing Tauzi 
No. 471 in Mauza Hasanpore Pipra under 


‘a mukarrart lease granted to the father 


of the first plaintiff by one Mohar Sinha, 


. an ancestor of the defendants who still 


live in‘ the neighbourhood and who accord- 
ing tothe plaintiffs have encroached upon 
the plaintifis’ land in plot No. 205. It has 
been found asa fact, and is no longer dis- 
puted, that this plot is comprised within 
the area of the plaintiffs’ grant and that 
the plaintiffs’ title has been established. 


_It has also been found that the plot in 


question isa piece of waste land having 
a bamboo clump thereon and that it is 
of sucha nature that it is unfit for actual 
enjoyment. By this, I take it, it must he 
meant that the land is not fit for actual 
enjoyment as cultivable land because it jg 
obvious that the person in possession of the 
land would at least have enjoyment in the 
bamboos growing thereon. 
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_ In the Survey and Settlement operations 
which began in 1913 and- ended by final 


_ publication of the Record of Rights in 1914 


the plot in question was recorded as in 


, the possession of the defendants and it is 
“the plaintiffs’ pleaded case that it was at 


that time that they were dispossessed ‘by 
the defendants. If sucha case could be 
made out then it follows that the plaintiffs 
must succeed, for it has been found by all 
the Courts that the plaintiffs’ title has been 
established. . 3 

The Munsif rejected the plaintiffs’ evi- 
dence and accepted that of the defendants 
on the question of possession within 12 
years of the suit. The Subordinate Judge 
on appeal reversed this finding as to plot 
No. 205 on two grounds. In the first place he 
stated that the défendants' evidence regard- 
ing possession could not be accepted as 
the two witnesses called on their behalf 
had no knowledge or idea as to who were 
in possession. Their evidence, therefore, 
must be rejected. “He then held without 
discussing the plaintiffs’ evidence that the 
land being parti kadim d 
actual enjoyment, there was a presumption 
that the plaintiffs who had title to the 
land were alsoin possession of the same 
and that there was no satisfactory evidence 
to rebut that presumption. He then 
added “In the circumstances of this case 


‘I must hold that the plaintiffs have sub- 


~ 


sisting possession and title within 12 years.” 


- In thesecond place.he went on and stated: 


“I also find that the plaintiffs were dispos- 
sessed after the survey which took place 
in the year 1321F. and was finally pub- 
lished onthe 15th October, 1914, that is, 
within 12 years of the suit.” 

This judgment has been criticised by Mr. 
Justice Kulwant Sahay in second appeal 


on the ground that the Subordinate Judge: 
., does not find that the plaintiffs or their 


ancestor in fact ever took possession of the 
plot in question after they obtained their 
mukarrari andin the absence of a finding 


‘of actual possession, mere proof of title 


would not found’ any presumption of a 
continuing possession. This criticism would, 
1 think, in most cases be quite just, for 
it is for. the plaintiffs in a case of eject- 
ment to prove not merely their title but 
further their possession within 12 years, 
The learned Subordinate Judge, however, 
did find that the plaintiffs were dispossessed 


. after the survey and within 12 years and 


there can he no dispossession without a 
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prior possession of the party dispossessed. ` ` 


It must be taken, therefore, on the. find- 
ings come to that the plaintiffs were in 
possession and were ousted by the defend- 
ants within the statutory period. | 
Mr. Justice Kulwant Sahay also deals 
with this finding and criticises it on the 
ground that itis at variance with the Record 
of Rights which raised a presumption in 
the defendants’ favour which the learned 
. Subordinate Judge does not.deal with, and 
further, on the ground that the Subordinate 
Judge nowhere states upon what evidence, 
if any, apart from the presumption his 
finding of. dispossession is’ based, and 
finally comes tothe conclusion" that it is 
not based upon any legal evidence. In the 
result he set aside the decision of the 
Subordinate Judge and restored that of the 
Munsif. : i 
In appeal before us the learned Counsel 
for the appellants contends that the find- 
‘ing of the first Appellate Court, although 
laconic, is still a finding of fact.and should 
not be disturbed, and further he points 
out that there was evidence upon which 


. such a finding could be justified, as one |. 


of the plaintiffs’ witnesses stated that the 
grantee entered into possession after the 
grant and remained in possession there- 
after up to the-time of the Record of Rights, 
and ‘if this: is so then the plaintiffs should 
not be deprived of their rights merely 
because the learned Subordinate Judge 
failed to.set out in detail the evidence and 
the grounds upon which he found dispos- 
session. In these circumstances it ‘seems 
tome that the proper way to deal with 
this case, if the learned Judge considered 
that the findings were unsatisfactory, was 
not to enter judgment for the defendants 
but to send the case back for a proper 
finding upon the question on which it 
was thoughtthe learned Subordinate Judge’s 
judgment was unsatisfactory. In the par- 


ticular circumstances of the case, however, . 


it seems to me that it would serve no use- 
ful purpose to send this case back to the 
Subordinate Judge for further considers- 
‘tion because we have referred to the plaint- 
iffs’ evidence ourselves and it does appear 
from that evidence and especially from the 
evidence of the first witness who was 
one of the plaintiffs, that there was evidence 
upon which the learned Judge’s findings 
canbe justified The first witness Kirat 
Singh, who is the first 
record, was called and he stated that his 


plaintiff on the. 


i] 
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father entered into possession’ of the land 
granted bythe mukarrari after the grant 
and remained in possession right up to 
the time of the survey. There is further 
evidence on the record on behalf of the 
plaintifis to the effect that the plaintiffs’ 
father did in fact at one time exercise 
` acts of possession by cutting some of the 
- bamboos on this particular plot. In these 
circumstances, having regard to the fact 
that the learned Subordinate Judge placed 
no reliance whatever on the evidence of 
the defendants, it follows that there was 
only the evidence of the plaintiffs upon 
which he could rely and although he does 
not refer in detail to that evidence, he doés 
find as a fact that the plaintiffs were dis- 
possessed at about, or just after, the time 
of the survey and that is in accordance 
with the evidence given on behalf of the 
plaintiffs. In these circumstances it seems 
to.me that there was evidence on the record 


to justify the findings and once having. 


‘arrived at that conclusion, I do not think 
‘that the finding of fact can be set aside 
in second appeal. For these reasons, in 
our opinion, the .decision of Mr. Justice 
Kulwant Sahay must be set aside and the 
decision of the Subordinate Judge restored. 
The plaintiffs are entitled to their costs of 
the second appeal and of the appeal to this 
Bench. ; 

Foster, J.—I agree. ` 

a.[S. D. i . Appeal allowed. 


ALLAHABAD HIGH COURT. 
Fiast OIvIL APPBAL No. 508 or 1922. 
April 27, 1926. 

Present:—Mr. Justice Sulaiman and ` 

Mr. Justice Banerji. i 
BINDESHRI PRASAD RAO AND ANOTHER 
—PLAINTIFFS—APPELLANTS 
versus . 
LALJI CHAND AND oTHERS—DEFENDANTS 
. — RESPONDENTS. 

Pre-emption —Custom—Property remaining for long 
time in one family, ejfect of. i 
The fact that property has remained for a long time 


in one family does not necessarily negative the exist- 
ence of a custom of pre-emption. |[p. 553, col. 2.] 


First appeal against a decree of the Addi- 
tional Subordinate Judge, Gorakhpur, 
dated the 9th February, 1922. 

. Mr. Shiva Prasad Sinha, for the Appel- 
janis, 
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< Dr. S. N. Sen and Mr, N. Upadhiya, for 
the Respondents. 

JUDGMENT.—This is a plaintiffs’ ap- 
peal arising out of a suit for pre-emption. 


_ The plaintiffs, in support of the alleged 


custom of pre-emption, produced records 
of three successive Settlements, viz., of 1833, 
1860 and 1292-3 E. corresponding to 
1886, in all of which the custom of pre. 
emption was recorded. As regards the last 
Settlement, it has been pointed out in 
several cases that this Settlement took place 
under the terms contained in the Board’s 
Circular issued on the 24th August, 1886, 
for Gorakhpur and Basti, under which in 
casesof mahals belonging to persons other 
than Muhammadans, the Settlement Officer 
could not make an entry of custom unless 
the proprietors not only expressly demand- 
ed that it should be noted but also proved 
conclusively that the custom existed. In 
view of this provision in the Board's Cir- 
cular, the record of the entry of custom in 
the year 1886 is.of considerable importance 
and raises a very strong presumption in- 
deed [see Nandan Singh v. Guptar Singh (1)). 
In addition to these records; the plaintiffs 
produced some judgments and decrees of 
Courts where claims for pre-emptions had 


< been decreed. In one judgment, at any 


rate, it was expressly found that the custom 
of pre-emption did exist. It lay on the de- 


. fendants-vendees to rebut this evidence, 


The only circumstance, on whichthe lower 
Court has relied in order to come to the 
conclusion that the presumption has been 
rebutted, is that the village in question hag 
been owned by the same family from a 
very early time. There is no suggestion 
in the judgment that it has been owned by 
a single proprietor exclusively at any time 
within recent years. The mere fact that 
the property has remained in one family 
does not negative the existence of acustom. 
The learned Subordinate Judge has thought 
that, because the plaintiffs have not shown 
that there were any transfers inter vivos 
since 1292 F., no custom could grow up. 
This view isnotsound. A custom may exist 
and may be so strong as to prevent proprie- 
tors from breakingit and transferring pro- 


‘perty. -The fact, therefore, that no transfer 


has taken place to outsiders for a long time 
does not necessarily negative the existenceof 
a custom of pre-emption. The learned Sub- 
ordinate Judge has started from the wrong 


D 79 Ind. Oas. 630; 22 A, L. J. 7; A. L R. 1924 All, 
424. | 


554 
end. He should: have presumed that the 
custom existed in 1886 and is continuing, 
unless that was rebutted. There is no 
satisfactory rebutting evidence. 

' As the case has been disposed of on one 
point only, we allow this appeal and setting 


aside the decree of the lower Court, re-. 


mand the case to that Court for disposal 
according to law. The costs will abide the 
result and will include fees in this Court 
on the higher scale. 


A./8. D. Case remanded, 


CALCUTTA HIGH COURT. 
APPEAL FROM ORDER No. 137 or 1924. 
January 15, 1926. 
Present:—Mr. Justice Cuming and 
Mr. Justice Mukerji. 

Srimati SAUDAMINI GHOSE-—APPELLANT 


versus 
Tas JESSORE REGISTERED LOAN 

COMPANY, Limrrep—Decezs-HoLvgr 

— RESPONDENT. 

Civil Procedure Code (Act Y of 1908), O. XXI, r. 11, 
el. 2 (f)—Omission to give specifications—Material 
irregularity. 

Every omission in an application. for execution is 
not necessarily a material irregularity such as would 
vitiate the execution proceedings. Whether an omis- 
sion is or is not material depends on the particular 
facts of each case. [p. 555, col. 2.] . 

Appeal against an order of the Subordi- 
_ nate Judge, Jessore, dated the 12th of March, 

1924. 

Babu Nakuleswar Mukherji, for the Ap- 
pellant. ` 

Mr, Khetra Mohon Ghose, Babu Mohendra 
Kumar Ghose, for the Respondents. 

: JUDGMENT. ` 

Cuming, J.—This is an appeal against 
an order of the learned Subordinate Judge 
of Jessore disallowing certain objections 
to execution and ordering that execution 
should proceed. 

The facts appear to be these:—The decree- 
holder obtained a money-decree against the 
judgment-debtor on the 24th of June, 1911. 
The decree was executed a number of times 
and finally on the 6th June, 1923 the appli- 
` cation with which we are now concerned 
was made, The judgment-debtor made a 
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number of objections to the execution of 
the decree. It is unnecessary for me to set 
out what these objections were, because 
none of them has been argued in appeal. 
The objection in the present appeal is 
entirely new and was not taken before- the 
Executing Court. The objection is aa fol- 
lows:—The appellant contends that certain 
specifications which were necessary under 


-O. XXI, r. 11 were not set forth in the 


application for execution and that being 
so the whole of the proceeding was a nullity. 
The particular specification which the 
learned Vakil fur the appellant contends 
was not set forth in the application for ez- 
ecution is the specification which will be 
found under O. XXI, r. 11, cl. 2, sub-cl. (f) 
which runs as follows “whether any, and 
(if any) what, previous applications have 
been made for the execution of the decree, 


the dates of such applications. and their: 


results.” The learned Vakil has drawn our 
attention to the application for execution in 
which under this heading there is the fol- 
lowing entry “The date of last application 
for execution 15th June, 1920, in money Exe- 
cution Case No. 59 of 1920. On partial 
satisfaction struck off on 23rd July 1920." 
The learned Vakil for the appellant còn- 
tends that it is not sufficient to put down 
the date of the lest application for execu- 
tion and its result, but that the rule requires 
that all the previous applications should be 
noted with their results. No doubt, the rule 
does provide that allthepreviousapplications 
with their dates and their results should be 
noted in this column, and it is also clear 
from a perusal of the application for execu- 


tion that the dates of all the previous ap-.’ 


plications with their results were not noted. 
The point then remains as, to whether this 
omission to put down in this column all 


_the former applieations and their results is 


a material irregularity such as would render 
the whole of the execution proceeding 
illegal or not. As I have noted before, this 
point was not taken before the Executing 
Court. 
cuting Court that this information had not 
been duly given in the application for exe- 
cution., 


the judgment-debtor must have been aware 
that there had been previous applications 
for execution, and also in the column itself 


the application which was mentioned wag - 


described as the last application for exe- 
cution, therefore, it must have clearly in. 


No objection was made in the Exe- `` 


À This is all the more remarkable: 
because in the circumstances of the case’ 


" [96 L. 0.1926] 


applications. The learned Vakil contends, 
‘as I have noted before, that this omission 
renders the whole of the execution proceed- 
ings illegal and nullity. In support of this 
-contention he has referred us toa number 
‘of decisions of this Court. First of all he 
refers to the Full Bench case of Asgar Ali 
- v. Troilokya Nath Ghose (1). The facts of 
that case were as follows:—A certain decree 
had been passed on the 6th September, 1876, 
and on the 6th July, 1888, an application for 
execution wasmade. This application for 
execution did not contain a list of pro- 
perties as prescribed by s. 287 and the 
decree-holder did not produce the list of 
properties till the llth September 1888. 
The Court there held that the application 
was defective, because it did not comply 
with the provisions of s. 237. Mr. Justice 
Ghose and Mr. Justice O’Kinealy both of 
them remarked that the original applica- 
tion was so defective that no relief could 
be obtained under it and it was incapable 
of: execution. The ratio decidendi in that 
decision seems to be this—that the applica- 
tion asit stood was so defective that it 
could not be: enforced, because the defect 
in that case was that no list of the judg- 
ment-debtor’s properties had been given 
and hence it was not possible to attach ary 
of the properties of the judgment-debtor 
in execution of the decree. 
The next case we have been referred to 
is the case of Gopal Sah v. Janki Koer (2). 
In that case an application for execution 
was made on the 7th October, 1893, and for 
certain reasons was returned to the decree- 
holder as being defective and a week's time 
was allowed’ to the decree-holder to remedy 
this defect the time given for remedying the 
defect being one week from the 30th Octo- 
“ber, In the place of remedying the defect the 
decree-holder filed a fresh application with 
the application of the 7th October attached 
toit. It was held that as the application of 
the 7th October was not one made in accord- 
ance with law, the execution was barred by 


limitation, It may be noted that in that . 


case it was not a question of objection 
made by the judgment-debtor for the first 
time in appeal. In that case the Court as 
provided by O. XXI, r. 17 had returned the 
applicationforamendment. Rulel7 provides 
that the Court’ if the application does not 
comply with the requirements of rr. 11 to 


(1), 17 O. 631; 8 Ind. Dee. (x. 8.) 960. 
(2) 23 0. 217; 12 Ind. Dec. (x, s.) 145. 


DAULAT BIBI V., GAJADHAR PRASAD SINGH, 
‘dicated to her that there had been other , 


555 


14 may either reject the application or may 
allow the defect to be remedied then and 
there or within a time to be fixed by it. 
And in that case although the application 
was returned to the decree-holder to be 
remedied within a week the decree-holder 
did not avail himself of the opportunity to 
remedy the defect. 

The last case referred to is the case of 
Mathura Prosad v. Anurago Koer (3). It ig 
unnecessary to deal with this decision at 
any length. I may say shortly that I can- 
not understand its applicability to the pre- 
sent case. 

None of these decisions to which we have 
been referred directly meet the point in 
issue in the present case. I do not ‘think 
that every omission in an application for 
execution is necessarily a material irregu- 
larity such as would vitiate the execution 
proceeding. Whether an omission isor is not ` 
material will depend on the particular factg 
of the particular case. The fact that the 
judgment-debtor never took this objection in 
the Executing Court will go at once to show 
that the omission was not a material one. 
Neither do I think that it was. It is quite 
clear that on the application as it stands exe- 
cution could have proceeded and in the 
cases to which we have been referred the 
omission was such that the execution could 
not proceed. It has not been shown that the 
applicant had been in any way prejudiced 
by this omission. Iam, therefore, of opin- 
ion that this omission was not a material 
one so far as the present case is concerned 
and that the execution proceedings have 
not been in any way vitiated by this omis- 
sion. 

The result is the appeal must fail and is 
dismissed with costs. Hearing fee three 
gold mohurs. 

Mukerji, J.—I agree. 

A./S. D. Appeal dismissed. 

(3) 5 Ind. Cas, 579; 140. W. N. 481, 





ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No. 1314 oF 1924, 
May 12, 1926. 

Present:—Mr. Justice Daniels and 
Mr. Justice King. 

Musammat DAULAT BIBI AND OTHERS— 
DEFENDANTS—APPELLANTS 

Í VETSUS 
B. GAJADHAR PRASAD SINGH anp 
OTHERS—PLAINTIFYS—RESPONDENTS, 
` Mortgage with possession—Later bond stipulating for 


5.6 f 
payment on redemption—Mlortgage by way of. addi- 
tional charge. i : 

A bond executed by a mortgagor by way of 
mashrutulrahn, stipulating to re-pay.the amount due 
under it on a certain date, with the further stipulá- 
tion that in cage of non-payment on that date he will 
not be entitled to re-pay it except along with the 

- original usufructuary, mortgage still outstanding, and 
that the amount will be recoverable from the person 
and property of the mortgagor is a mortgage by way 
of additional charge. 

Har Prasad v. Ram Chandar, 63 Ind. Cas. 750; 44 
A:37; 19 A. L. J. 807; 3 U. PiL. R. (A.) 139; A.L R. 
1922 All. 174, relied on. 4 

Kesar Kunwar v. Kashi Ram, 30 Ind, Cas. 777; 37 
A. 634; 13 A. L. J. 889, distinguished. ` 

_ Second appeal from a decree of the Addi- 
tional Subordinate: Judge, ' Ghazipur at 
Ballia, dated the,21st of July, 1924. 


Mr.. U. S. Bajpai, for the Appellants. 
Mr. P. L. Banerji, for the Respondents. 


JUDGMENT. —This appeal arises out 
. of a suit which was brought for the 
redemption of four mortgages, The sub- 
stantial defence to the suit was that the 
mortgagor was not entitled to redeem 
without at the sme time paying the amount 
of five other bonds. Whether these ‘bonds 
amounted to mortgages or not is a ques- 
tion which is in dispute between the parties. 
_ The trial Court held that none of the five 
bonds pleaded by the mortgagees was 
proved. The lower Appellate Court held 
that only one of them, the bond of 28th 
October, 1898, was proved, but it rejected 
the mortgagees’ claim to receive the amount 
‘of this bond on the ground that a suit on 
it would have been barred by limitation. 
The present appeal relates to the bond of 
28th October, 1898, above referred to and to 
another bond dated 29th October, 1898, but 
- it is only the former with which we are 
really concerned. The lower Appellate 
Court has rejected the bond of 29th Octo- 
ber as not proved, and though it was sug- 
gested that this finding was.based on a 
misreading of the evidence, it turns out on 
the evidence being read to us that this 
-plea is erroneous and that the evidence has 
not been ‘in any way misread or misinter- 
preted. The finding of fact regarding the 
bond of 29th October is fatal to the appeal 
so faras this bond is concerned. 
With regard to the bond of 28th October, 
' 1898, the first question to be considered is 
whether it is a simple hond or must be 
. í construcd as a mortgage by way of addi- 
tional charge. The learned Munsif ejected 
jt on the ground that it was not provedin 
accordance with s. 680f the Evidence Act, 


‘DAULAT BIBI Y, GAJADHAR PRASAD SINGH, 


t 


` [96 T. 0. 1926) 


inasmuch as one of the attesting witnesses ,., . 


was alive and had not been called and it was 
not proved that he was incapable of giving ` 
evidence. A witness was called to depose 
to this man being ill and incapable of 
moving, but the learned Munsif rejected 
his evidence as false and remarks in the 
course of his judgment that this very . 


witness was actually present in Court in ~ 


another case on the day preceding that on 
which the evidence was given.’ The learn- - 
ed Judge of the Court below has accepted - 

this finding of the Munsif and has clearly 
stated in his judgment that if the bond 
were required by law to be attested he 
would agree with the Munsif that it had - 
not been proved. He holds, however, that 
the bond does’not amount to a mortgage, 
and, therefore, the provisions of s. 68 of the 


_ Evidence Act were inapplicable. 


The bond was for a sum of Rs. 44 re-pay- 
able with interest at Rs. 2 per month. It 
was first of all stipulated that it should 
be re-paid on Magh S. 15, Fasli 1305.” The 
date appears to be a mistake, for, accord- 
ing to the calendar, it corresponds to 
February 6th, 1898, about 8 months prior to 
the execution of the bond. If the bond 
was not re-paid on the stipulated date it was 
provided that the executant should not be 


entitled to re-pay it except along with the ~ ` 


original usufructuary mortgage of the llth 
October, 1898, but the amount would be 
paid at the same time as that mortgage. 
It was then said thatif the mortgagor made 
any objection to pay, the Mahajan would 
be able to! recover ‘the money from his 
person and property, and finally the docu- 
ment is said to have been executed by way 
of mashrutulrahn. ` . 

Except in so far as there wag a covenant 
for re-payment on Magh S. 15, Fasli 
1305, we find it impossible to distinguish - 
that document from the one considered 
a Full Bench of this Court in Har Parshad 
v. Ram Chander (1). There also there 
was no express stipulation hypothecating 
the property, but there was a reference to 
an earlier mortgage anda statement that, 
the bond in suit would be paid off along. 
with that mortgage and that without pay- 
ing the additional sum due under the bond 
that mortgage could not be redeemed. 
Finally, as in the present case, the docu-. 


ment was described as. mashrutulrahnwhich - . 


term the Full Bench defines as meaning 


(1) 63 Ind. Cas, 750; 44 A. 37; 19 A. L. J. 807; 3U. ` 
P. L, R. (A.) 139; A. I. R, 1922 All. 174, 


ia 
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_ “a mortgage, or more correctly speaking, 
: an additional mortgage.” 

“We think that the intention of the docu- 
ment clearly was that if it was not paid 
off on Magh S. 15, 1305, it was to be 
charged on the property along with, and in 
addition,to, the mortgage-money payable 
under the deed of llth October, 1898, and 
to bé consolidated with that mortgage. 
Reference has been made both by the 
Court below andin argument to the caseof 
Kesar Kunwar v. Kashi Ram (2). So far as 
that case is inceusistent with the Full Bench 
ruling-in Har Parshad v. Ram Chander (1), 
it must be deemed to have been supersed- 
ed by the Full Bench decision. We find, 


therefore, that the document in suit does. 


amount toa mortgage by way of additional 
- charge and that it is not legally proved in 
` accordance with the requirements of s. 68 
of the Evidence Act. On this ground we 
dismiss the appeal with costs including fees 
on the higher scale. 


A./8. D. Appeal dismissed. 


(2) 30 Ind. Cas, 777: 37 A. 634; 13 A. L. J, 889. ` 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECRRE No, 83 
oF 1924. 

March 4, 1926.. 

Present:—Mr. Justice Cuming and 
Mr. Justice B. B. Ghose. 

MANIK CHANDRA DHALI ANp otnEers— 

PLAINTIFFS— APPELLANTS 7 
versus i 

HARI MISTRI—DEFENDANT—RESPONDENT. 

Landlord and'tenant—Fviction of tenant—Suspen- 
sion of entire rent—Principle. 

To justify a suspension of entire rent it must be 
shown that the eviction was the act of the landlord, 
done not merely accidentally owing to want’ of 
knowledge of the-real boundaries, but with the 
deliberate intention of dépriving the tenant of the 
enjoyment of the demised premises. [p. 557, col. 2] 

The English Common Law doctrine of suspension 
of rent can only be applied in this country’as a rule 
of equity, justice and good conscience and should be 

‘appled with caution only where the facts are such 
that the eguities of the case clearly require its appli- 

cation for doing justice between the parties. [p. 558, 

col. 1. 

_Appeal against a decree of the Addi- 
tional Subordinate Judge, Khulna, dated the 
dist of August, 1923, affirming that of the 
Additional Munsif of that place, dated ‘the 
10th of April, 1922, 
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Babus Asita Ranjan Chatterjee and Bhu- 
dhar Ilaidar, forthe Appellants, 

Dr. Jadu Nath Kanjilal (with him Babu 
Panchanon Ghoshal), for the Respondent. 

JUDGMENT. 

Cuming, J.—In the suit out of which 
this appeal has arisen the plaintiffs 
sued for arrears of rent, Their case was 
that they were entitled to additional rent 
for additional area because 38 bighas were 
originally leased to the defendantsat the rate 
cf Re. 1-4-0 per bigha and that the defendant 
at thetime of the Record of Rights was found 


“to bein possession of 4+ bighas and they were 


entitled toadditional rent for additional area 
at the kabultyat rate. The main conten- 
tion of the defendant was that the plaintiffs 
had dispossessed the defendant from a por- 
tion of the land leased out and consequent- 
ly there should be a suspension of entire 
rent. This argument found favour with 
both the lower Courts. On the ground that 
plaintiffs had dispossessed the defendant 
from a portion of the demised property, 
the two Courts held that the plaintiffs were 
not entitled to recover any rent what- 
éver from the defendant. In appeal on be- 
half ofthe plaintiffs the learned Advocate has 
argued that dispossession bya lessee of the 
landlord is not necessarily dispossession 
by the landlord and also that in a case of 
dispossession of a portion of the demised 
property the defendant is not entitled to 
get a suspension of the entire rent but he 
is entitled to an abatement of rent propor- 
tionate to the amount of the demised pro- 
perty from which he was evicted. The 
respondent, on the other hand, relied on what 
may be described the English Common 
Law doctrine that where a tenant has been 
evicted from a portion of a demised pre- 
mises by his landlord, he is entitled to a 
suspension of entire rent. I do not think 
that this doctrine of the English Common 
Law can be applied so broadly to every 
case that may arise in this country where 
conditions and circumstances may be en- 
tirely different from those under which the 


. Common Law doctrine to which I have 


referred grew up. It seems to me, that. to 
justify a suspension of the entire rent, it 
must be shown that the eviction was the 
act of the landlord and was done with the 
intention of depriving the tenant of the 
enjoyment of the demised premises or land 
and not thatit was merely accidental re- 
sulting from the fact that the real bound- 
aries of the land were unknown to the par. 
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ties and through inadvertence the land- 
lord gave a second lease which second lease 
included a portion of -the land already de- 
mised to the first tenant. The Common 
Law doctrine of suspension of rent can 
only be applied in this country as a rule of 
equity, justice and good conscience and 
should be applied with caution only where 
the facts are such that the equities of the 
case clearly require its application for do- 
ing justice between the parties. It is quite 
clear from the judgment of the two lower 
Courts that this is really a boundary dispute 
and there is nothing to show from the find- 


ing of the two lower Courts that the land- 


lord deliberately with the intention of 
evicting the defendant from the land which 
was demised to him in 1904, granted a 
second lease to a third party. The plaint- 
iffs have all along denied that Zarif Gazee 
was their tenant. The only ground on 
which the lower Courts found that Zarif 
Gazee was the tenant of the plaintiffs is 
that his name is entered in the Record of 
Rights as a tenant ofthe plaintiffs. There 
is, however, no evidence that the plaintiffs 
ever gave any lease to Zarif Gazee. The 
defendant does not tell us. how he was 
evicted from the land. The mere fact-that 
Zarif Gazee’s name is entered in the Record 
of Rights as in possession of this land as 
a tenant ofthe landlords would not of it- 
self show that the landlords were assisting 


Zarif Gazee in evicting the defendant from ` 


a portion of the demised property. There 
is nothing to show and there is no sugges- 


tion that the defendant went to the land- 


lord on dispossession and complained to 
him of the dispossession. Nor is there any- 
thing to show that he knew of the dis- 
possession or realised that he was dispos- 
sessed until the entry in the Record of 
Rights, of the name of Zarif Gazee was 
made. I do not think that this is a case in 
which the Common Law doctrine I have 
referred to beforehand can be applied. It 
seems to me a case of boundary dispute 
where all the parties were doubtful and 
did not know where exactly the boundaries 
of the property were as the lands were in 
the Sunderbans and consisted apparently 
of jungle and unclearedlands. I am,there- 
fore, of opinion that the learned Subordi- 
nate Judge did not rightly hold that the 
tenant was entitled to a suspension of the 
entire rentin the present case. This suit 
has been decided on this point alone. The 
decree of the learned Subordinate Judge 


RAZIA BEGUM Vv, MUHAMMAD DAUD. 


[96 I-O. 1926) 


and also that of the trial Court must be 
set aside; and the case will be sent back 
to the first Court to determine the amount. 
of rent to which the plaintiffs may be en- 
titled for the quantity of land in the pos- 
session ofthe defendant. He will have to 
determine whether the plaintiffs are entitl- 
ed to any more rent than that mentioned 
in the kabuliyat after considering whether , 
the defendant has orhas not been dispos- 
sessed from some portion of the demised, 
property ‘and also having regard to the 
consideration whether he is in possession of 


more lands than what were apparently de- 


mised to him having regard to ‘the terms 
of the kabuliyat. Both sides are entitled , 
te adduce further evidence with regard to 
the question ofapportionment or enhance- 
ment of rent. The plaintiffs are entitled to, . 
the costs of this appeal. The costs of the. 
lower Courts will abide the result. 
Ghose, J.—I agree, 


A./8. D. Case remanded. 


ae 


PATNA HIGH COURT. 
LETTERS PATENT APPEAL No. 2 oF 1926, 
June 28, 1926. 

Present:—Sir Dawson Miller, Kr., 
Chief Justice, and Mr. Justice Foster. - 
Musammat RAZIA BEGUM—Dzrenpant 
—APPELLANT 
VETSUS 
Shaikh MUHAMMAD DAUD—PLAINTIPF 

| — RESPONDENT. 

Landlord and tenant—Lessee not given possession 
—Sub-lessee’s right to claim mesne profits against 
lessor. 

As according to the English Common Law a lessee 
is not regarded a tenant for certain purposes unless 
he is actually putin possession of the demised pro- 
perty, he cannot, unless he isso put in possession, 
maintain any action for an infringement of his rights 
based upon actual possession. But as in this country 
leases can be effected under s. 107 of the Transfer of 
Property Act by mere registration and without de- 
livery of possession ofthe demised property, a sub- 
lessee is entitled to sue the original lessor for damages 
by way of mesne profits for being kept out of posses- 
sion even though neither the lessee nor the sub-lessee 
were put in possession. [p. 561, col. 2.] 

Letters Patent Appeal againstthe judg- 
ment of Mr. Justice Ross, dated the yth 
December, 1925, overruling that of the Dis- 
trict Judge, Muzaffarpore, dated the 6th- 
December, 1922. y | f 


(961, 0, 1926]. `> 


, JUDGMENT. , 
“Miller, O. J.—This is an appeal under 
the Letters Patent from a decision of Mr. 


< Justice Ross overruling the decision of the 


r 


` . The circumstances 


_alias Bibi Bakridan. 


District Judge of Muzaffarpur and remand-. 


ing the case tothe trial Court to ascertain 
the amount of mesne profits due to the 
plaintiff from the surviving defendant in 
the suit. 

. The question for determination in the 


appeal is whether the plaintiff who obtained ` 


a lease of certain property but was not put 
in possession by his lessor can maintain 
a suit against the defendant for mesne 
profits by way of damages for keeping him 
out of possession of the property. Learned 
Counsel for the appellant, the surviving 
defendant in the suit, contends that the 
demise without possession merely gave the 
lessee a right of entry or,as itis known 
in English Law, an interesse termini, which 
is not sufficient to found a suit in trespass 
which, he contends, is the cause of action 


in this case. 

under which this 
litigation arises are as follows:—-Mouza 
Kothia Hussain situate in the Champaran 


. District of this Province formed part of 


the estate of the late Saiyid Hussain Ali 
Khan, otherwise known as Saiyid Muham- 
mad Nawab, a well-to-do Muhammadan 
who died in March, 1914, leaving a daughter, 
Musammat ‘Razia Begum, by a deceased 
wife and a widow, Musammat Azizunnissa 
Before his death he 
had expressed his intention of granting a 
mukarrari lease of the said village to his 
wife, Bibi Bakridan, by way of mainten- 
ance and in lieu of her dower-debt. A 
déed was drafted and approved by him 
but before it could be executed he died 
and his property devolved upon his daugh- 


. ter Musammat Razia Begum as his heir: 
‘under the Shia Law. 


About a month after 
his death in April, 1914, Musammat Razia 
Begum in pursuance of her late father’s 
wish executed a mukarrari patta of Mouza 
Kothia Hussain in favour of her step-mother 
for her life at a nominal rental of one 
rupee per annum and took from her a 
kabuliyat. Bibi Bakridan’s name was sub- 


. sequently recorded in the Revisional Survey 


Record of Rights as mukarraridar of the 
village and she appointed an agent, one 
Babujan, to collect the rents on her behalf. 
Disputes arose between them and early in 
1917 she sued Babujan foran account but 
failed on the ground that she had never in 
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fact acquired possession over the property 
which had remained in the possession of her 
step-daughter Razia Begum. It appears 
that Razia Begum refused to give up pos- 
session to her: step-mother on the ground 


. that the latter had-not remained chaste 


after her husband’s death, The execution 
of the mukarrari lease is not disputed by 
Razia Begum and it centains no condition 
as to defeasance in the event of the lessee 
ceasing to remain chaste. Bibi Bakridan 
finding her attempts to get possession un- 
successful executed asub-lease of her life- 
interest iu the mouza in favour of the 
plaintiff, Shuikh Muhammad Daud, dated the 
25th July, 1917, reserving an annual rent 
of Rs. 875. By this document the right to 
the arrears of rent for the three preceding 
years was also transferred. The plaintiff 
on attempting to take possession and 
collect the rents was opposed by Musammat 
Razia Begum and proceedings were in- 
stituted under s. 145 of the Or. P. O., in 
which the possession of Razia Begum was 
upheld. The plaintiff accordingly institut- 
ed the suit out of which this appeal arises 
on the Ist February, 1921, impleading Mus- 
ammat Razia Begum as principal defend- 
ant and Bibi Bakridanas the defendant, 
second party. In his plaint he prayed for 
(1) a declaration of his title and the title 
of his lessor to the property in suit and 
possession thereof, (2) mesne profits for 
the three years preceding the suit and 
until recovery of possession, and, (3) costs 
and interest. 

` Bibi Bakridan by her written statement 
admitted the plaintiff's claim but repudiat- 
ed liability for his failure to get posses- 
sion. Musammat Razia Begum contested 
the suit. She admitted that she executed 
the mukarrari patta of April, 1914, in favour 
of Bibi Bakridan but denied that the latter 
ever got possession, although she made 
several attempts to do so. She alleged that 
the patta of July, 1917, granted by Bibi 
Bakridan to the plaintiff was fraudulent, 
eollusive and nominal, and pleaded that 
as her step-mother shortly after her father's 
death turned immoral which she came to 
know after the execution of the mukarrari, 
“She did not allow it to take effect’ and 
did not put her lessee in possession but 
had herself remained in possession ever 
since her father’s death. She does not 
plead that there was any condition attached 
to the grant rendering it defeasible in 
the event of the lessee’s unchastity. 


4 
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The Subordinate Judge at the trial found 


that neither the plaintiff nor Bibi Bakridan 
ever got possession over the mouza in spite 


’ of their efforts to do so, and that Musammat 


Razia Begum had all along been in posses- 
sion, and from this he ‘deduces that the 
mukarrari patta was not given effect to. 
He. did not determine whether the asper- 
sions against the character of Bibi Bakridan 
were true or not, considering it immaterial 
as the mukarrari was an unconditional 


‘grant. He based his decision on the ground ` 


that the plaintiff's lessor had not acquired 
a perfect title asthe mukarrari was not 
given effect to. Exactly what he means by 
this expression he does not explain. He 


‘also thought that the plaintiff's lease was 


of ‘a speculative nature and, therefore, gave 
the transferee no right to retain possession. 
In support of this conclusion..he cites the 
case of Kalidas Mullick v. Kanhaya Lal 
Pundit (1), which doesnot appear to support 
the proposition. He also thought that the 
mukarrari lease was more in the nature of 
a gift than a lease, as a nominal rental 
only was reserved and without possession it 
was not perfected.. f 
On appeal the District Judge agreed 
with the finding of the trial Court that 
possession never passed to the plaintiff or 
his lessor. He further held, with regard to 
the mukarrari patta of 1914, that there was 
a separate oral agreement constituting a 
condition précedent to the attaching of an 
obligation under the contract. What the 
exact terms of the oral agreement were: he 
does not very clearly specify, but it may 
be gathered from the context that what he 
meant’ was an oral agreement amounting 
to’ a condition which would have the effect 
of divesting the property if the lessee 
afterwards became unchaste, for, he adds 
“The document itself does not make any - 


-condition about Bakridan’s future conduct 


but such a condition is usual, and Razia 
has given evidence that her father includ- 
ed such a condition in his instructions to 
her. Bakridan herself was not put in the 
witness-box, The karpardaz of Razia (wit- ' 
ness No. 8 for the defendant) has corroborat- 
ed the aspersions cast. by Razia on Bakri- , 
dan's character.” The learned District 
Judge appears to have had no very clear 


. conception of the difference between a con- 


dition precedent which would prevent the’ 
instrument from taking effect and a con- 


(1) 11-0. 121; 11 I. A. 218; 8 Ind. Jur, 638; 4 Sar; P, | 
C.J. 578; 5 Ind, Dec, (N. 8.) 839 (P. C.). es 
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dition which would operate as a defeasane® 
after the: interest had vested. The result 
of his judgment is summed up finally in the 
following words at the end:—“It appears © 
that effect was never givento the mukarrart 
patia, and that Muhammad Daud has come - 
into the affair merely as a speculator, I 
agree with the Subordinate Judge's finding 
that the plaintiff failed to establish his 
title to or previous possession of the disput- ' 
ed village.” - 4 
The plaintiff preferred a second appeal 
to the High Court which was heard by 
Ross, J. The learned Judge pointed out- 
that the oral agreement referred to by the 
lower Appellate Court was not pleaded in 
the written statement by either defendant 
and that it was not open to the learned 
District Judge to find that there was any 
such oral agreement. ` In any view he con- 
sidered, that the oral agreement which the 
lower Appellate Court found to have been 
proved did not amount to a condition pre- 
cedent to the attaching of an obligation’ 
under the contract within the meaning of 
the third proviso to's. 92 of the Evidence 
Act, and if there was any oral agreement, . 
it amounted to a condition that the estate - 
vested in the lessee should divest on her 
becoming unchaste, and evidence of such 
an oral agreement was not permissible, 
being in conflict with the written contract 
which was an unconditional grant for life. 
In my opinion Ross, J., took the correct 
view upon this part of the case. He was 
also of.opinion that the suit could not fail 
on the ground that the plaintiff's lease was 
speculative. Here, again, I entirely agree 
with the learned Judge’s view. There. 
was nothing to show that the lease was not 
a genuine transaction and a substantial . 
rent was reserved. Nordidthe fact that 
the lessor was out of possession prevent 
her from transferringher right to her lessee. 
The learned Judge further held that the 
finding that the mukarrari lease was not 
given effect to, if it had any meaning at — 
all, must mean that neither party consider- 
ed it binding, but such a view was contrary 
to all the facts of the case as it had been 
found that Bibi Bakridan did her best to 
obtain possession and to make the instru- | 
‘ment ‘effective. Pending the appeal to Mr. 
Justice Ross and before it came on for 
hearing, Bibi Bakridan died and the plaint- | 
iff's term expired. He was, therefore, no 
longer entitled to possession. The learned 
Judge, however, held that this did not 


, tenant. 
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prevent the plaintiff from recovery of 
damages by way of mesne profits from the 
first defendant, Musammat Razia Begum, 
for wrongfully keeping the. plaintiff out of 
possession. Hə accordingly allowed the 
appeal upon that part of the claim, set, 
aside the decree of the District Judge and 
remanded the case to the trial Court to 
ascertain the amount of mesne profits due 
from the lst February, 1918, to the death of 
the defendant, second party. 

From that decision the defendant, first 
party, has preferred the present appeal 
under the Letters Patent. The only ques- 
tion argued beforeus is that the suit is 
not maintainable, being confined, since the 
death of' Bibi Bakridan, to a claim for 
damages for keeping the plaintiff out of 
possession of the demised lands. This 
argument is based upon the English Com- 


mon Law doctrine that.a demise of land’ 
. without delivery of possession passes only 


a right ofentry, or an interest in the term, 
known as an interesse termini, and 
such an interest is not sufficient to en- 
title the lessee to maintain an action in 
tréspass, since actions of this nature are 
founded on the actual possession of the 
plaintiff which is interfered with by the 
trespasser, [had some doubt whether it 
was open to the appellant to raise the ques- 
tion at this stage, as the plea is not 
specifically taken in the written statement 
and was not argued in the Courts below; 
but as it was alleged. that the mukarrari 
was not acted on and as all the facts 
necessary to determine the point are before 
us, I propose to deal with the legal argu- 
ment. The Common Law dostrine, so far as 
Iam aware, applies only to a lease for a 


term of years and is based upon the law. 


relating to English leases of this nature 
which, for some purposes, regards the 
lessee before actual entry as not being a 
He has, however, a right-of entry, 
a vested interest, which is assignable and 
which, if he dies, passes to his representa- 
tives. He may maintain an action against 
third parties for injury to the property, 


Gillard v. Cheshire Lines Committee (2). He. 


may sus his lessor for not putting’ him in 
possession, Coe v. Clay (3), Wallis v. Hands 
(4), and he may sue in Penent, Doe v. 


` (2) (1881) 32 W. R,.943, 

(3) (1829) 5 Bing. 440; 3 Moo. & P. 57; TL. J.O. P. 
(0. 5) 162; 130._E. R. 1131; 30 R, R. 699. 

(4) (1893) 2 Oh. 15; 82 L. J. Oh. 596; 3 R. 351; 68 


pi La, T. 428; 4LW.R.4 


36 
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Day (5). In fact, it would appear that he 
has a remedy for any infringement of his 
rights except such rights as arise out of 
actual possession. But in any event the 
present claim is hardly one in the nature of 
an-action for trespass. It is one for damages 
against the appellant for keeping the 
plaintiff out of possession. The plaintiff's 
lessor could undoubtedly have sued the 
appellant for damages for failing to put 
her in possession. The plaintiff by the 
sub lease. took an interest in the whole 
term which is equivalent to an assignment 
and could, therefore, in my opinion, main- 
tain an action against the appellant for 
damages for failing to put him in posses- 
sion. Moreover, I doubt whether the Eng- 
lish doctrine* would apply to a case like 
the present where the lease is not one for 
aterm of years. It isratherin the nature 
of a freehold lease. See Ecclesiastical Com- 
missioners v. Treemer (6). 


s But, whether the view just expressed be 


Tight or not, I do not consider that the 


Common Law doctrine in England which is 
founded on the view that before actual 
entry by the lessee he isto be regarded for 
some purposes as not a tenant, livery of 
seisin being necessary to complete his 
title, can beapplied to leases inthis country 
which are governed by the Transfer of 
Property Act. Under that Act, as pointed 
out by Das, J., in Midnapur Zemindary 
Co., Lid. v. Ram Kanai Singh Deo (7) certain. 
leases including those reserving a yearly 
rent, which includes the present case, can 


“be, made only by: a registered instrument, 


whilst all other leases of immoveable pro- 
perty’ may be made either bya registered 
instrument, or by oral agreement accom- 
panied by delivery of possession. Under 
this Act delivery of possession is essential 
to the vesting of the interest only where 
the lease is made by oral agreement, and 
a lease by oral agreement cannot be made 
where a yearly rent is reserved. Delivery 
of possession was, therefore, not necessary 
for the vesting of the interest in the lessee 
inthe present case, and I can see no reason 
why we should apply a doctrine applic- 
of English leases 
to those governed in this country, not by 


(6) (1842) 2 Q.B. l; 2G. & D. 787; 12L. J. Q.B. 


913; 114 E. R. 58; 57 R. R. 624 
(6) 1893) 1 Uh. 166; 62 L. J. Ch. 119; 3 R. 136; 88 
L. T. 11; 41 W. R. 166. - 


(7) 91 Ind. Gas 169: (1925) Pat, 254; 7 P, I. T. 188, 
5 Pat, 80; A. I, R. 1926 Pat. 130 Aa 
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Transfer of Property Act.: 


with costs. i 
Foster, J.—I agree. 
A./S. D. ‘Appeal dismissed. 


CALCUTTA HIGH COURT: 
c APPEAL FROM ORIGINAL Orpgr No. 187 
oF 1924, l 
January 11, 1926. 
_ Present:—Mr. Justice Cuming and 
Mr. Justice B. B. Ghose. 
UPENDRA NATH BOSE ROY . 
CHOWDHURY AND OTHERS— PLAINTIFFS 
—J CDGMENT-DEBTORS—APPELLANTS 
, versus 
K. B. DUTT—Derenpant No..4 AND OTHERS 
Decres-HoLpers— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), C. II, r. 2, 
applicability of— Execution proceedings—Partial ex-~ 
ecution, if permissible. ; 

Oraer H, r. 2, ©. P. O., does not apply to proceed- 
ings in oxecution. Therefore, the execution of only a 
portion ‘of a decree is no bër to a subsequent execution 


. of the remainder. [p. 563, col. 2,] 


. costs. 


- Court-and the trial Court. 


[Case-law referred to ] ‘ 

Appeal against an order of the Subor- 
dinate Judge, First Court, Dacca, dated 
the 23rd of February and 10th of March, 


- 1924, 


Mr. Atul Chandra Gupta and Babu 
Radhika Ranjan Guha, for the Appellants, 
Babu Upendra Lal Roy, for the Respond- 


ents. 
JUDGMENT. . 

Ghose, J.—This appeal arises out of an 
application for execution of a decree for 
The appellants were the plaintiffs 
in a certain suit. The final decree in the 
High Court was made against them and 
they were made liable for payment of 
costs of the trial Court as wellas of the 
High Court. The decree of the High 
Court was dated the 5th of July, 1917. 
Execution for costs was applied for on the 
23rd of March, 1918, and it was for the 
realization of costs both of the Appellate 
That applica- 
tion was dismissed in August, 1918, and it 
is unnecessary to state the reason for the 
order. The second application for execu- 
tion was made on the Sth of July 1920 
and in that application the decree-holders 


x 
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‘the English Common Law, but by the 
Tr r In my opinion’ 
this appeal fails and should be dismissed 


(26 I. O. 1926) 


sought for executing the decree for costs 
allowed bythe High Court only; and the 
argument ofthe appellants is based upon 
this fact. On that application partial satis- 
faction was obtained by the decree-holders. 
The third application for execution was 
made on the 3lst July, 1922, in which the 
decree-holders originally applied for execu- 
tion of the balance of the costs allowed in 
the High Court only and afterwards by an 
amendment of the application, the costs of 


_ the lower Courts were also included in the 
` application for execution. 


That applica- 
tion was also dismissed and the present 
application was made on the 13th of June 
1923 including the costs allowed by .both ' 
the Courts to the decree-holders. The ob- 

jections on behalf of the judgment-debtors 

in the lower Court were that the applica~ 

tion was barred by limitation and, secondly, 

that the decree-holders having asked for 

the execution of. the cosis of the High 

Court only in their application of the 5th 

July, 1920, they were precluded in the pre- . 
sent application from seeking to execute 

the decree for costs of the lower Court. The 

learned Subordinate Judge has rejected 

the objection of the judgment-debtors and 

directed the-execution to proceed. 


The judgment-debtors appeal to this 
Court and -on their behalf the only ground 
that has been raised is that the decree- 
holders are precluded from executing the 
costs of the first Court on account of the 
course they: had taken in their application 
of the 5th of July 1920 in which they 
applied for execution of the costs of the 
High Court alone. It is not disputed that ` 
if the application is. maintainable it is 
not barred by limitation. It is argued that 
the decree-holders are entitled only to 
maintain the application for execution 
with . regard to the balance of the costs 
of the High Court. In the lower Court it 
appears that the question urged was 
only onthe basis of limitation and it is 
not disputed that the Subordinate Judge 
was rightin holding that the application 
‘would not be barred by limitation. . It is, 
however, contended that the case of Nepal 
‘Chandra Sadookhan v. Amrita Lal Sadoo- 
khan’ (1) does not support the proposition 
that a decree-holder after applying for a 
partial execution of a decree for money 
can maintain a subsequent application for 
execution of the entire decree. The con- 


(1) 260, 888; 13 Ind. Dee. (x. s.) 1169, 


I 
i 


; : 
|| is 
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‘tention on behalf of the appellants raised 
by Mr. Gupta is that the principle laid 


down in O.H r. 2, C. P., C., with regard 


to suits applies to applications for execu- 
tion, at any rate ‘where the'decree ‘is not 
for different reliefs given to the decree- 
holders. It is, however, admitted that that 
tule does not apply in terms to an applica- 
‘tion for execution ofa decree. With re- 
gard to the case of Nepal Chandra Sadhoo- 
khan v. Amrita Lal Sadhookhan (1) Mr. 
Gupta argues that that case is distinguish- 
able on the ground that the decree was for 
. Gosts as well as for recovery of immoveable 
properties. - When a previous execution 
was taken for costs only, the. judgment- 
debtor raised no objection and, therefore, it 
was held: that the judgment-debtor could 
not raise any. objection in the subsequent 
proceedings, that the previous application 


for execution was not in accordance with’ 
law. The learned Judges there were really ° 


dealing with the question of limitation and 
they held that the subsequent application 
was not barred by limitation. The case 
of Dulichand Bhudar v. Bai Shivkor (2) is 
almost similar in its facts except that in- 
stead of the decree being one for recovery 
of immoveable properties and” costs the 
decree was for‘recovery of certain ornaments 
and costs, There also the question was de- 
‘cided whether the subsequent application 
was barred by limitation or not. These 
- cases, therefore, do not exactly touch the 
point that has been raised on behalf. of the 
appellants by the learned Advocate. Reli- 
ance is placed mainly in support of the 
argument oa behalf of the appellants on 
_ the case of Huro Sunkur Sandyal v. Taruck 
Chunder Bhattacharjee (3) in which at page 
490, ,Sir Barnes Peacock observed: “I do 
. not mean to say that a person may not 
apply for-execution of part of a decree 
if he admits that the remainder has been 
satisfied; nor do I mean to-say that, where a 
decree is perfect for execution in certain 
respects and imperfect in other respects, 
that execution may not be taken out- for 
the portion which is perfect.” On this 


statement Mr. Gupta argues that where a, 


decree-holder applies for execution of part 
ofa decree he must be taken to have given 
up the remainder and it must be held 
that there was a satisfaction with regard 
to the portion for which he does not make 
- any application for execution. This argu- 
(2) 15 B. 242; 8 Ind. Dee. (x. s.) 164. 

(8) LL W. R, 488; 3 B. L, R, A Q. J, 114, 


\ 
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ment, it seems to me, is not supported 
by the observations made by Sir Barnes 
Peacock in that case. The learned Judge 
there disapproved of piecemeal execution 
of a decree. Butit is no authority for the 
proposition that if a portion of a decree 


‘has been previously executed, an applica- 


tion for execution of the remaindér would 
not be sustainable, because the mischief 
of partial execution can be applied properly 
to the former application. The subsequent 
application is forthe balance that would 
be found due after the previous execution 
had been levied. As there is no author- 
ity for the proposition that the principle 
of O. II, r.2,C..P.C., should apply to an 


‘application for execution ofa decree, I am 


unable to hold that the present application 
is not maintainable. 

Reference may be.made on this question 
to the case of Radha Kishen Lal v. Rudia 
Pershad Singh (4) where the learned Judges 


„held that s.43, which is now O. II, r. 2, 


O. P. O., did not apply to proceedings in 
execution and, when a, decree gives reliefs 
of different character such as a decree for 
possession and a decree for costs, they held 
that there was nothing in the. ©. P. O. 
which prevented separate and successive 
applications for execution as regards each 
of them. If that rule does not apply then 
there is nothing to prevent successive ape 


-plications for execution of a portion of the 


decreas from being. made, although the 


‘Court might refuse to execute a portion of 


the decree when such an application was 
made on a former occasion. 

The learned Vakil for the. respondents, 
Mr. Roy, argues that as all the cases lay 


‘down that where there has been a previous 


application for partial execution that saves 
limitation as a step-in-aid of execution, 
by implication the cases must be supposed 
to have held that subsequent applications 
were maintainable. — 

It is worthy of note that in none 


of these - cases which have been cited 


was this objection taken that a subse- 


. quent application is not maintainable on 


the principle of O. I, r. 2, ©. P. C. I, 
therefore, hold that the present application 


‘There is one other point which may be 
noticed and it is this: as I have already 


stated, that the application of the 3lst J ly, 


1922, was originally for the executi aod 
(4) 18 O, 515; 9 Ind, Dec, (3v9) 344 i 


A 


Fo 


Eğ 4 se 
‘the balance of the costs of the High Court 
alone, The: application was then: amended 


“under the: orders of the Court by including ` 


the costs of the lower Court also. Objec- 
tion was taken to this amendment. With 
regard to that the learned Judge states as 
follows: “The judgment-debtor contends 
that such amendment cannot be allowed. 
My predecessor-in-office allowed this amend- 
‘ment. Applications for execution are pro- 
ceedings in suit. Section 153, ©. P. O., 
says that the Court may at any time and 
on such termsas to costs or otherwise as 
it may think fit amend any defect or error 
-in any proceeding ina suit. This Court 
finds that the amendment was permissible 
in law.” It is contended on behalf of the 
respondents that, on, the authority of the 
case ` of Mungul Pershad Dichit v, Grija 
- Kant. Lahiri- (5),- the--question cannot be 
:Taised in the present proceedings it hav- 
ing been-decided previously in favour of 
the decree-holders. The appellants answer 
that when the execution case was dismissed 
-they could not appeal and, therefore, that 
-decision is not binding upon them. But I 
do. not think that that argument is sus- 
tainable; because it was open fo the judg- 
ment-debtors to appeal from that part of 


the order under which the Court allowed : ; 
Wi ua A . 1922, the amount was not paid. The case 
.was next put’ up on the 3lst of January, 


.the amendment of the application for exe- 
„cution and ordered that the execution 
would be proceeded with for costs of the 
-lower Court also. - 

On these grounds this appeal must be 
dismissed with costs. Hearing-fee three 
gold mohurs. | 

Cuming, J.—I agree. ; 

AJS Do. 4 Appeal dismissed, 


- (5) 8L A. 123;,8 C..51;.11 OLR, 113; 4 Sar. PC.” 
“5.2; 4 Ind. Des. yok 8) 32. as 
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SECOND Ovir AprnaL No. 1308 or 1923. 

, May 11, 1926. 

Present: Mr, Justice Walsh and 
Mr: Justice Pullan. 
KUNWAR KALYAN—Derenpant— 
APPELLANT: i 
versus 
MEHIN LAL KAMDAR anp- OTHERS— 
PLAINTIFFS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908); O. XVII, 

rr. 2, S—Adjournment for producing: evidence—Costs 


~ KONWAR KALYAN v, MEHIN LAL Kamba, 


_of the plaiat, 
- written statement, 


. marked: 


4 
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[LG L 0. ISEB} 
“not paid--Pleader present: without instructions—Dis- - 
missal of suit on merits—Restoration. 
Vhere, on an adjournment being allowed to the 
plaintiff to produce his evidence on “the condition of 


payment of costs by a certain date, the plaintiff did 
-not pay the costs as ordered nor produced his evi-. 


. dence and at a subsequent’ hearing of the case his 


Pleader was present but had no instructions and the 
Court disposes of the case on the merits by a regular 
judgment embodying pleadings, issues, etc., there is 
no provision in the C. P. O. for the restoration of the > 


- suit on an application. |p. 565, col, 2.] 


Second appeal against a decree of the 


‘District Judge, Mainpuri, dated thè 10th of . 
July, 1923. 


REFERRING ORDER. 
Sulaiman, J.—In this appeal the first 


-question is whether the previous order 
dated” 
missing the suit 


the 3lst of January, 1922, dis- 
was under .O. XVII, 


r. 2,or under r. 3, O. P. ©. The written 


. statement had been filed on the 23rd of 


September, 1921, and after various adjourn- 


-ments the 16th of January, 1922, was fixed. 


On that date the statements of the parties 
were recorded and evidence was called on, 


_ but the plaintiffs applied for an adjourn- 
_ment on the ground that only one witness. 
. of theirs was present. 
-that if they paid Rs. 8 on or before the 


An order was passed ` 


23rd of January, 1922, the: adjournment 
would be granted. By the 23rd of January, 


1922. The learned Munsif wrote out a 
judgment on that date whichis the basis 
of controversy. He first gave an abstract 
then an abstract of the 
then the issues, and 
then under the heading “findings” he re- 
“The plaintiffs applied for an 
. adjournment of the final hearing and got 


, it on condition of their paying Rs. 8 costs 


to defendant within a week. The order 
was passed on l6th January, -1922. Plaint- 


: iffs did not deposit costs up to this time. 


To-day was for.final hearing and no evi- 


dence is produced for plaintiffs; . Their 
Pleader.has no instructions. The issues 
‘are decided against plaintiffs.’ Then the 


order passed was:, “The suit stands dis- 


- .missed with costs todefendant.” The plaint- 
` iffs did not appeal from that order or decree, ' 


and unfortunately the officer who passed that 


“order was transferred. An application for 


restoration of the case was filed before his. 
successor, who restored the case, and ulti- 
mately the claim was decreed. The.defend- 
ant then appealed to the District Judge, 
and one of the points raised on his behalf 
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_ Was that the case ought not to have been 
restored. This objection has been disallow- 
ed, and the decree affirmed. 

-The learned Advocate for the appellant 

- contends that this was not a dismissal for 
default of appearance at all. On the other 
hand, it was a judgment on the merits 
giving the pleadings of the parties, the 
issues, and the findings of the Court, and 
that there is no reference in the judgment 
that the plaintiffs were absent and the case 
was dismissed ex parte. The contention is 
that although the learned Munsif did not 

-expressly state that he decided the suit 
under O. XVII, r. 3, yet he must have 
intended to do so, because he refers to the 
plaintiffs not depositing the costs within 
the time allowed. On the other hand, the 
learned Advocate for the respondents relies 
on the recent cases of Rukan v. Tara Chand 
(1), Ram Charan Lal v. Raghubir Singh (2) 
and Ram Adhin v. Ram Bharose (3). The 
learned Judges in the case of Lal Jangpal 
Singh v. Raja Kushalpal Singh (4) were 
not unanimous. As the facts of the present 
case are slightly different from the faets of 

‘the other cases, I am not sure if the case is 
directly covered by authority. In some 

_ cases the view has been expressed that if 
one party fails to appear, the case neces- 
sarily falls under O. XVII, r. 2,0. P. O., 


and the Court has no option but to proceed. 


under that rule. On the other hand, it may 
be urged that the word used in r. 2 is 
“may” and not “shall.” Itmay further be 
said that r. 3 may be applicable when a 
party fails to perform any act necessary for 
the further progress of the suit even though 
that failure may be coupled with his 
absence. I think the case raises a point of 
substantial importance, and I refet this 
case to a Bench of two Judges. | 

Mr. U. S. Bajpai, for the Appellant. 

Dr. M. L. Agarwala, for the Respondents. 

JUDGMENT.—This appeal has been 
referred to us by Mr. Justice Sulaiman. 
In our opinion it ought to be allowed, and 
the suit dismissed, on the ground that the 
first Court was wrong to restore it. It 
was dismissed on the meritson January. 
the 3lst. The plaintiff had received every 


(1) 65 Ind. Cas. 775; 20 A. L. J. 123; A. I R. 1922 
All. 68 


(2) 75 Ind. Cas. 387; 45 A. 618; 21 A. L. J. 495; A. I. 
R. 1923 All. 551. 

(3) 85 Ind. Cas. 27; 47 A. IST 22 A, L. J. 10H; L. R. 
5 A. 740 Civ; A. I. R. 1925 All. 182. 
: Bo 70 Ind. Cas. 942; 20 A. L. J. 97; A. I. R. 1923 All, 
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indulgence. On the date fixed for final 
hearing he produced no evidence. He was 
in contempt, having failed to pay the costs 
which he had been ordered to pay as a cou- 
dition of obtaining an adjournment on a 
former occasion. Theinference is that he 
was either unable or unwilling to pay them. 
The Munsif thereupon proceeded to dispose 
of the case by a finaljudgment, Unfortun- 
ately when the application was made to 
restore the case, he had been succeeded by 
another Munsif. Weare satisfied that the 
original Munsif would have taken a different 
view, and he would have been right. Both 
the lower Appellate Court and Mr. Justice 
Sulaiman were of opinion that the disposal 
had been on the merits. In the view we 
take, it is unnecessary to discuss the author- 
ities.) Our decision is based upon the 
special circumstances. But we are of opin- 
ton that the difficulty of working rr. 2 
and 3 of O. XVH, points to the desirability 
of the Rule Committee considering the 
question of their amendment. ‘Ve aro alsa 
of opinion that the principle established by 
some of the decided cases, to the effect 
that, when a parly instructs a lawyer to 
appear for him, and to apply for an ad- 
journment, and when that is refused, to 
say that he has no further instructions, 
that does not amount to an “ appearance" 
by the party, requires re-cousideration, or 
amendment by a new Rule. 

The appeal is allowed, and the suit dis- 
missed, with costs in all Courts, including 
fees in this Court on the higher scale, 

a./s. D. Appeal allowed, 


CALCUTTA HIGH COURT. 

APPEAL FROM APPELLATE Decree No, 124 
or 1924, 
March 5, 1926. 
Present:—Myr. Justice Cuming and 
5 Mr. Justice B. B, Ghose. 
* JITENDRA NATH ROY—PLAINTIEP — 
APPELLANT 


versus 
BANKU BEHARY SAHA AND OTHERS 
— DEFENDANTS—RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), 83.50 710), 178 
(1)—Payment of uniform rent, despite contrari — 
Stipulation made before slet to assess rent according to 
prevailing rate, validity of. 

Section 50 (1) of the Bengal Tenaney Act applies, 
whatever be the contract between the parties, if the 
rent has not, asa matter of fact, been changed from 
the time of the Permanent Settlement, [p. 566, col. 2.) ., 


566 


A stipulation in a lease entered into before the 
poses of the Bengal Tenancy Act, whereby the 
andlord is entitled to assessment of rent according 
to the prevailing rate, not being a stipulation which 
falls under any of the classes of contract’ mentioned 
jn s. 178 (1) of the Act; is valid. [p. 567, col. 1.] 

Appeal against a decree of the Special’ 
Judge, Jessore, dated the 18th of Septem-’ 
ber, 1923, confirming that of the Assistant 
Settlement Officer, at Camp Laksmipasha, 
dated the lst of November, 1922. 

Babu Hemendra Chandra Sen, for the Ap- 
pellant. 


| JUDGMENT. 

Ghose, J.—This appeal arises out of 
. an application for settlement of fair and 
equitable rent under. s. 105 of the ‘Bengal 
Tenancy Act. The facts are these: the. 
landlord brought asuit for increase of rent 
on the grounds stated in s. 30 of the Bengal 
Tenancy Act. He allegéd that’ he was 
entitled to increase of rent on the ground 
that the rent was below the prevailing rate 
and that there has been rise of price of 
staple food crops as wellas on the ground 
of increase of area. The defendants pleaded 
that they had been paying rent ata uni- 
form rate for more than 20 years and 
relied upon the presumption of fixity of 
rent under s. 50, sub-s. 2 of the Bengal 
Tenancy Act, and alleged that this rent 
was not liable to be enhanced. They also 
denied that there was any increase of area 
in this jote. The Assistant Settlement 
Officer held that the presumption of s. 50 
arose in the case of these defendants; and 
the present rate of the jama was held to 
be fair and equitable. On appeal bythe 
plaintiff to the Special Judge it was urged 
on his behalf that under the terms of a 
kabuliyat executed by the predecessors of 
the tenants in July, 1844, the presumption 
of fixity of rent‘has been rebutted. The 
< plaintiff alsa asked for additional rent for 
additional area. The learned Judge held 
thatit was not improbable that the tenants | 


were in possession from before the Perma- - 


nent Settlement having regard to the fact 
that in the kabuliyat it was stated that 
‘ they were in possession from before that 
date and he “held that the kabuliyat did 
not rebut the presumption which arose in 
favour of the tenants unders. 50, sub-s. 2 
of the Bengal Tenancy Act. With ‘regard 
to the question of additional area the 
learned Judge held that as the kabuliyat 
did not mention any area of the jote, the 
plaintiff was not entitled to any additional 
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rent for additional area. In that view he ' 


` dismissed the appeal. 


The plaintiff has appealed to this Court 
and the questions raised on his behalf by 
the learned Vakil are, first, that the pre- 
sumption has betn rebutted by the kabu- 
liyat having regard to the terms .of the 
kabuliyat itself; and, secondly,7even if not 
so, the landlord is entitled to assessment of 
fair and equitable rent having regard to 
the terms-of the agreement embodied in 
the kabuliyat, -With regard to the first 
point what is urged ig this: that in the 
kabuliyat it is stated the tenants held a 


jama of Rs. 14 odd which was liable to 


enhancement or reduction in respect of 
Boro land at Kalsoor and itis argued that - 
when the jama is’ described as liable to 
alteration, it cannot be held that the ten- 
ants held the lands at a fixed rate of rent 
from the time of the Permanent Settlement. ° 
But it seems to me that the learned Judge , 
is right in holding that the right of the 

tenants falls within the provisions of s. 50 

which enacts in sub-s. (1) that where a 

raiyat and his predecessors-in-interest have 

held at arentor rate of rent which has not 

been changed from the time of the Perma- 

nent Settlement, the rentshall not be liable | 
to be increased except as provided in that. 

section. It does not mean that under the 

contract the rent was not liable to change, 
but it refers to the fact that whatever the 
contract might be, where the rent has not, as 
a matter of fact, been changed from the time 
of the Permanent Settlement, the conditions 
laid down in it should prevail, and under 
sub s. (2) if the rent or rate of rent has not’ 
been changed during 20 years, a presump- 
tion may be made thet the tenants held: at 
that rent or rateof rent from thé time of 
the Permanent Settlement. Therefore, the 
statements in the kabuliyat that the rent is 
liable to increase or decrease cannot be used 
as an argument against the fact.that the 
same rent or rate of rent has been paid 
from the time of the Permanent Settlement. 
This point, therefore, does not seem to me 
to be of any weight. But the next point 
urged appears to deserve better consideya- 
tion, The argument is that under the 
stipulation in the kabuliyat the landlord | 
ig entitled to assessment ofrent according. 
to theterms of the contract. The stipula- 
tion runs thus: “We shall be present with 
the Amin atthe time of measurement when 
the mahal would be measured, and pay rent 
at koljana rate, that is, rate paid by under- 
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tenants according to jimabandi, that will 
be prepared according to the prevailing 
rate, and pay the rent in accordance with 
the increased rate by executing a fresh 
doul.” This contract having been entered 
into long:before the Bengal Tenancy Act, is 
not affected by the provisionsof the Act as 
it does not fall within any of the classes of 
‘contract mentioned in s. 178, sub-s. (1) of 
the Bengal Tenancy Act. Under this stipu- 
lation the question is not one for additional 
rent for additional area orfor enhancement 
of rent onany ofthe other grounds. The 
only thing that the landlord seems to’ be 
entitled to is that he may ask for assess- 
ment of rent at the prevailing rate for the 
lands which would be foundin the posses- 
sion of the tenants according to the rate 
payable by the tenants of this class under 


the terms of the contract. - Althéugh it is: 


mentioned that it is ‘koljana rate’ it seems 
that the tenant was not an. under-tenant 
but he directly held under the landlord and 
his position must be that of an occupancy 
raiyat. 

The case must, therefore, be sent back to 
“the Court of first instance to find what fair 


and equitable rent should be assessed on. 


the lands according to the prevailing rate 
for those lands in terms of the contract in 
the habuliyat. 

The respondents do not appear before us. 
As it does not appear that this view of the 
agreement in the kabuliyat was raised. in 
either of the Courts -below, the plaintiff 
is not entitled to his costs eitherin this 
Court or in the Court of Appeal below, 

The costs of the hearing in the first 
Court-will depend upon the result. 

Cuming, J.—I agree. 


A fS. D. Case remanded. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE ORDER 
No, 876 or 1924. 
January 11, 1926. 
` Present:—Mr. Justice eine and 
. Mr. Justice B. B. Gho 
Maharaja SASHI KANTA ACHARJEE 
A E PARTY— APPELLANT 
ersus 
FOOLJAN BEWA AND OTHERS— 
PETITIONERS—RESPONDENTS. 
Vian Procedure Code GeV of 1908), O. XXT, r. 66 
—, ppeal. 
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No appeal lies against an order determining a ques- 
tion under Q. XXI, r. 66, C. P. C. 

Deoki Nandan ‘Singh v. Bansi goa 10 Ind. Cas. 
371; 16 C. W. N. 124; 14 C. L. J. 35 and Punch Duur 
Thakur v. Mani Raut, 17 Ind. Cas. 88; 16 C. W. N. 970, 
followed. 


Appeal against an order of the Sub- 


‘ordinate Judge, Mymensingh, dated the 3lst 


of July, 1924, reversing that of the Munsif, 
First Court, Mymensingh, dated the 7th 
January, 1924. 

Babus Jogesh Chandra Roy and Nagendra 
Nath Bose, for the Appellant. 

Babu Prafulla Chandra Nag, for the Re- 


spondent. 
JUDGMENT. 

Cuming, J.—A preliminary objection 
is raised to this-case that no appeal lies. 
Mr. Roy, who appears for the appellant, 
has attempted to distinguish this case on 
the ground that in the present appeal a 
question of service of notice under O. 
XXI, r. 66, O. P. C., was determined, and 


“that, therefore, this must be considered as 


an order determining a question which 
arises under O. XXI, r. 66. Admitting for 
the sake of argument that this is correct, 
there is no appeal against an order detor- 
mining a question under O. XXT, r. 66, C. 
P.C. See the case of Dcoki Nandan Singh 
v. Bansi Singh (1) which is fcllowed in the 
oy" of Panch Duar Thakur v. Mani Raut 
The appeal is, therefore, dismissed as in- 
competent. The. respondents will get 
their costs. Hearing fee one gold mour. 
Thereis an application in the alternative 
in connection with this appeal. After con- 
sidering all the circumstances inthe case 
we are not prepared to grant a Rule in the 
present case. No doubt the learned Judgo 
was wrong in his statement of the Law of 
Limitation as applicable to the present case. 
The learned Judge’s attention is drawn 
to the provisions of s. 18 of the Limitation 
Act. But in view of the fact that the 
lands valued at Rs. 2,800 were sold away 
for Rs. 247-2-3, we do not think that 
this is acase in which we shall interfere 
in revision and grant a Rule. The appli- 
cation is, therefore, rejected. 
Ghose, J.—I agree, 


’ MLB. Appeal and Application dismissed, 
(1) 10 Ind, Cas. 371; 16 C. W. N. 124; HGC LJ. 


(2) 17 Ind. Cas. 88; 16 C. W. N. 970. 


` 
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CALCUTTA HIGH COURT. 
- APPEAL FROM APPELLATE DRCRER No. 2539 © 
oF 1923. =o oT 
March 3, 1926. 
Present:—Mr,. Justice Cuming and 
Mr. Justice B. B. Ghose. 

Sir WASIEF ALT MEERZA KHAN 
BAHADUR NAWAB BAHADUR or 
MURSHIDABAD AND aNoTHER-—-DEFENDANTS 

APPELLANTS 


i versus 7 
AMALENDU NARAYAN ROY AND OTHERS 
—-PLAINTIFFS AND oTHEeS—Pro forma 
DErenDANTs—RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 142—Suit for 
recovery of possession—Admission of dispossession by 
defendant. z ` 

Article 142 ofthe Limitation Act applies to a suit 
for recovery of possession whero the defendant admits 
dispossession of the plaintiff. ' 


Appeal against a decree of the District 
“Judge, Murshidabad, dated the 12th of 
June, 1923, affirming that of the Subordi- 
nate Judge,’ Berhampore, dated the 7th 
‘of December, 1921. ` 


l ~ Mr. Amarendra Nath ‘Bose and Babu 
. Sures Chandra Mukherji, for the Appel- 
lants. 


Dr. Jadu Nath Kanjilal and Babu - 


_ Amulya Shandra Sen, for the Respondents. 
Í JUDGMENT. 


Ghose, J.—This appeal is by defends : 


' ants Nos. land 2 and it arises out of a suit 
for recovery of possession of about 50 bighas 
of land situate within Salu Mouza. This 
mouza appertains to two towzis, No.- 253 
appertaining to defendant No. 1's estate 
and No. 254 appertaining to the plaintiffs’ 
estate. The facts found are that these lands 


‘were included within a mourasi tenure be-- 


longing to a lady named Muktakeshi from 


whom the. plaintiffs had acquired théir. 


mourast interest. The two towzis were 


. subject to different Survey and Settle 
ment proceedings. There was a Record. 


of Rights with regard to the defendant 
No. 1's estate. The record was finally pub- 
lished with regard to that estate in 1908. 
In that Record of Rights the disputed landg 
were recorded as belonging to the estate of 
defendant No. 1 and as being in possession 
éftwo gets of tenants—defendant No. 2 with 
regard to a half share and defendants Nos. 3 
to 72 with regard to the other half share. 
In 1914 partition proceedings were instituted 
underthe Estates Partition Act and there was 
a solenamch tetween the plaintifs and de- 


+ 
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fendant No. 1 under which, the defend- 
ant No. i alleged these lands were assigned 


‘to his share but this has been found against 


hira. There was another Record.cf Rights in 
the year 1916 to 1917 and in that Record of 


` Rigbis defendant No.1 was recorded as the 


owner of the disputed land and the plaint- 
iffs were recorded as tenants as regards $ 
of the lands. It was urged on behalf of 
defendant No.. 1 that, in 1918 defendant 
No... brought a suit-for rent against de-. 
fendants Nos. 3 to 72 with regard to a half 
share of the disputed lands. In that suit 
the plaintiffs were joined as defendants and 
the plaintiffs raised objections to the right 
of the defendant No. 1 to recover rent with 
regard to that share. That suit was decreed 
in favour of defendant No.1. In this state 
of facts the defendant denied the title of 
the plaintiffs to the lands in suit-on several 
‘grounds, The suit was decreed by: the’ 
trial Court. On appeal by the defendants 


Nos. 1 and 2 the judgment of the trial 


Court was affirmed by the learned District 
Judge. ' 

Three points have been taken on appeal 
before us by defendants Nos. 1 and 2, 


The first question is one of limitation. 
It is, urged that the proper Article to apply 
to this suit was Art. 120 of the First 
Sch. of the Limitation Act and not 
Art. 142 as the learned District Judge has 
done. The argument is that although the 
plaintiffs plead dispossession of the disput- 
ed property by the defendants and seek 
for recovery of possession, they were not 
entitled to plead dispossession on the facts 
alleged, namely, that defendant No. 1 
had recovered rent from the tenants on the 
lands to the exclusion of the plaintiffs. It 
is urged that this act of the defendant of 
intercepting the rent realizable by the 


. plaintiffs did not amount to dispossession, 


Under certain cireumstances such an act on 
the part of a wrong doer may possibly not 
amount to a dispossession of a plaintiff from 
the immoveable property in the occupation 
of atenant. But, in this case the plaintiffs 
alleged that this act was done by disposses- 
sion of theplaintifis’ previous possession. The 
defendants also alleged that this was dis- 
possession but the act of dispossession took 
place more than 12 years before the suit. 
Under such circumstances there cannot 
possibly be any doubt that Art. 142 of the 
Limitation Act has been correctly applied 
to the suit. On the finding that the dispo 


ah 
“ and sold the holding of the plaintiff and whether the processes in Execution Case 


’ 
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session was within 12 years of the suit the learned Subordinate Judgė relied on the 


plea of limitation must fail. . decision of this Court in Ghanshyam Chau- 
[After disposing of-two more minor points dhury v. Basdeb Jha. (1). The earliest deci- 
His Lordship concluded :—] sion on the point is Sarip Hochan v. Tillat- 
The appeal must, therefore, fail and is tama Debi (2) where it was decided that the 
dismissed’ with costs. h provisions of s. 158B (2) are mandatory 
Cuming, J.—I agree. : - and not merely directory, and that a sale 


MB Appeal dismissed. without notice under that section is invalid. 
Ee i , . The next case was Ahamad Biswasvy. Benoy 
Bhusan Gupta (3) where that earlier deci- 

—— sion was followed, and it was further held 
that the effect of a sale without this notice 

was that the purchaser was in the position 

ofan ordinary purchaser under a decree 


PATNA HIGH COURT... for money. This view was again taken in 
APPEAL FROM APPSLLaTE DECREE Norendra Bhusan Roy v. J otindra N ath Roy 
No, 254 or 1923, < (4) where it was laid down that the sale 

June 10, 1926. was not a nullity but had the effect ofa 
‘Present:—Mr. Justice Rossand . -sale under a decree for money. In the 
Mr, Justice Kulwant Sahay. latest decision in Rajani Kanta Ghose v. 
DURGA SINGH—Dsrenpant— Rahaman. Gazi (5) it was held that the omis- 

4 APPELLANT sion to serve this notice does not nullify 
versus the sale and does not even alter its charac- 


Musammat RAM DASI KUAR—. ter tothat of a sale held in execution ofa 
PLAINTIKF AND DIPAN SINGH AND otazrs decree for money, if the co-sharer landlord 


—DEFENDANTS— RESPONDENTS. has knowledge of the sale and acquiesces 


Bengal Tenancy Act (VIII of 1885), ss. 148, 1588 (2) therein. The provision for notice to the 
—Sale without notice, effect of. 


A sale in execution of a decree for rent under co-sharer landlords is for the benefit of the 
s. 148A, without service of notice under s. 158B (2), Co-sharer landlords, and the notice is not 
Bengal Tenancy Act, is not a nullity, and has at essential to the validity of the sale and 


least the effect of a "sale in execution ofa decree for omission to serve the notice is a mere irre- 
‘money. 


1 h Ind. © gularity. ` In the decision of this Court 
520, not Cee Based ae as referred to by the learned Subordinate 


Appeal from a decision of the Subordi- Judge these cases were not considered, and. 
nate Judge, Gaya, dated the 21st December, it seems to have been assumed without 
. 1922, confirming that of the Munsif, Au- ‘discussion that the sale was void.’ The 


rangabad, dated the 4th February, 1922, weight of authority is that the effect of 


Mesers. A. N. Lal and B.N. Mitter, for such a sale is at least that of a sale in exe- 


the Appellant. cution of a decree for money. This is suff- 
Mr. S. N. Ray, for the Respondents. cient to give the defendant a valid defence 
JUDGMENT. and. the suit must be dismissed. 


Ross, J.—This is an appeal by defend- It is said that the plaintiff filed the suit 
ant in a suit brought by the plaintiff whe on the strength of the decision of this Court 
was a tenant, The defendant isa co-sharer and that he ought now to be allowed to 
landlord who obtained a decree for rent prove that the sale was irregular under 
under s. 148A of the Bengal Tenancy Act 0, XXI, r. 50. But the fourth issue was 


purchased it himself. The plaintiff sought No. 476 of 1920 were properly served and 
to recover the holding onthe ground that. whether the plaintiff had knowledge of 
the rent-decrea was fraudulent and that the them. Evidence on this issue was gone 
execution was defective by reason ofsup- jnto and it was decided in favour of the 


pression of the processes. defendant. Nothing further could have 

The Courts below decided against the ee 
plaintiff on the merits of the case, but (1) 60 Ind. Cas 
decreed the suit in’ his favour on the - (2) 43 Ind. Cas. 3; 31 0. L. J.T 

É ; (3) 53 Ind. Cas. 515; 23 C. W. x 931. 

ground that notice to ‘the co-sharer land- (4) 55 Ind. Cas. 4 
lords under s. 158B. cl. (2) of the Bengal (5) 82 Ind. Cas. 507; 27 ©. W. N. 765; 370. L 
Tenancy Act had, not been given. The 447; A. I. R, 1924 Cal. 408. 


z 


f 
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been done on an application under O. XXI, 
r, 90. 
-The result is that the appeal must be 
decreed and the suit dismissed but, in 
view of the conflict in the decisions, with- 
out costs in any Court. 
Kulwant Sahay, J.~I agree. | 
A,/s. D. Appeal allowed, 


aaa 


. CALCUTTA HIGH COURT. 
LETTERS Patent APPEALS Nos, 42 AND 43 
oF 1925. 
January 6, 1926. 
Present:—Mr. Justice Cuming and 
Mr, Justice B. B. Ghose. 
BENI MADHAB CHAUDHURY 

AND ANOTHER—DEFENDANTS——ÅPPRELLANTS 

g versus 
; Moharajadhiraj Sir BEJOY CHAND 
‘ ` MAHATAP Banapur or BURDWAN— ` 

a PLAINTIFF— RESPONDENT. h 

Bengal Tenancy Act (VITI of 1885), s. 158—Rent suit 
—Hnhancement of rent, prayer for—Effect—Sutt, if 
converted to one-for assessment of rent. 

The mere fact that a prayer for enhancement of rent 
is made ina rent suit does not convert it into a suit 
for assessment of rent and thus take it out of the scope 
of s, 153, Bengal Tenancy Act. [p.571,col.1.] -> 

Dhanukdhari Lal v. Baburam shir, 4 Ind. Cas. 745; 
10 C: L. J. 629, distinguished. 

Letters Patent Appeals against the decrees 
of Mr. Justice Chakravarti, in Appeals 
front Appellate Decrees Nos. 676 and 753 of 
1923, dated the 18th of March, 1825, and re- 
ported: as 90 Ind. Cas. 71. i 

Babu Rupendra Kumar Mitter, for the 


Appellants. i i 
JUDGMENT. 

Ghose, J.—These two appeals arise out 
of the suits brought by the plaintiff against 
the defendants in which certain prayers 
were made which I shall relate later on. 
Issues were framed in the Court of the 
Munsif as to whether there was the rela- 
tionship of landlord and tenant between 
the plaintiff and the defendants with regard 
to the jama in suit, certain other issues were 
also framed relating to the right of enhance- 
ment and so forth. The Munsif decided 
the question as ‘regards the relationship of 
landlord and tenant against the plaintiff 
and in that view dismissed the plaintiff's 
suit. 

The claim in each of these cases was 
below: rupees fifty and the Munsif was 
authorised under s. 198 of the Bengal 
Tenancy Act to decide suits for recovery of 
rent finally under that value. . 
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There was an appeal by the plaintiff to 
the Subordinate Judge. A preliminary 
objection was taken on behalf of the de- 
fendants before the Subordinate Judge that 
the appeals before him were not maintain- 
able having regard to the provisions of 
s. 153 of the Bengal Tenancy Act. This 
objection was given effect to by the Sub- 
ordinate Judge and the appeals were dismiss- 
ed as incompetent. Second appeals were 
preferred against that decision on behalf of 
the plaintiff and my learned brother Mr.’ 
Justice Chakravarti has held that s, 153 has 
no application to the suits as framed, and, 
therefore, the appeals to the Subordinate 
Judge were competent and in that view he 
set aside the decree made by the Subordi- 
nate Judge and remanded the cases for ' 
trial before him onthe merits. The view 
adopted by Mr. Justice Chakravarti was ` 
that there was a prayer for assessment of 
rent in these cases joined with a prayer for 
recovery of rent after assessment and his 
view was that when the suit was primarily 
for assessment of rent, s. 153 of the Bengal 
Tenancy Act had no application. : 

The defendants have appealed against 
that decision of Mr. Justice Chakravarti. 
Babu Rupendra Kumar Mitter, who ap- 


: pears for the appellants, concedes that if 


the suits had been for assessment of rent, 
s. 153 of the Bengal Tenancy Act would. 
not apply and the plaintiff's appeal before 
the Subordinate’ Judge would have -been 


competent. His contention, however, is that 


‘the suits in question were suits for recovery 


of rent although there wasa prayer for a 
decree for enhanced rent and his grievance 
is that Mr. Justice Chakravarti has mis- 
construed the plaints in holding that 
the suits -were mainly for assessment of 
rent. We have been taken through one of 
these plaints, the other being stated to be 
in the same terms. Itis necessary to give 
the substance of some of the paragraphs of 
the plaint in order to understand the 
nature of the suit. In para. 3 of the plaint 
it is ‘stated “a raiyati jama with the inci- 
dence of enhanceability at a rental of annas 
thirteen stood in the name of the defend- 
ants’ predecessor-in-interest in the sherista 
of the late Labanga Chaudhurani. The de- 
fendants have been in possession of the said 
jama from the time of the putnidar by pay- 
ing the jama assessed thereon.” Paragraph 6 
runs thus.“‘the defendants in collusion with 
each. other being in possession of the lands 
in-suit up to now, it be declared that the 


} z 
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rent of the lands in suit is thirteen annas 
and the plaintiff is entitled to get a decree 
on an enhanced rentbeing fixe according to 
the account given in schedule (kha) owing 
tothe rise in the price of staplefood cropsin 
the locality.” And the prayer portion, which 


_ is para. 7, rung thus: “the plaintiff accord- 


ingly prays (1) that it may be declared that 
the existing rent is annas thirteen a year for 
1l cottahs of land, that a decree may be 
passed for arrears ofrent and cesses accord- 
ing to the account given in schedule (kha) 
by fixing. the fair rent at Rs. 1-3-34gds. a 
yearon account of therise in ‘the price of 
staple food crops in the locality, for ‘the 
years 1324 to 1327 B.S. Schedule (kha) states 
that the jama‘previously fixed was thirteen 
annas; by comparing: the price of staple 
food crops in the locality for certain periods 
the claim is increased at the rate of seven 
annas odd and the enhanced jama per rupee 
- ig claimed at six annas odd.” The claim 
is madé, as I have already stated, for 
Rs. 1-3-34gds. odd. The question is whether 
this isa suit for assessment of rent or a suit 
for recovery of rent falling within the pro- 


visionsofs. 153 of the Bengal Tenancy Act. Ib. 


is contended on behalf of the respondent that 
it is asuit for assessment of rent because a 
prayer for increase of rent includes a prayer 


’ for assessment of rent and although he has 


claimed recovery of, rent in the suits that is 
only an additional prayer which does not 
take away his right'of appeal. It seems to 
me difficult to say thatitis nota suit for. 
recovery of rent and the prayer for en- 
| hancement of rent excludes the operation 
-ofs, 153 of the Bengal Tenancy Act. A 

perusal of the grounds on which an appeal 


is allowed as given in sub-s: (l)ofs., 153, . 


would show that a right to enhance or vary 
the rent is a question which is contemplat- 
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certained. The case of Dhanukdhari Lal v. 
Baburam Ahir (1) which, was relied on by 

_the respondent is a different case altogether. 
There the plaintiff alleged that a certain. 
amount of rent was payable bythe defend- 
ant to thé plaintiff as well as to the ‘defend- 
ant No.2 andin his suit he alleged that 
there was a batwara between himself and 
defendant No. 2 and asked the Court 
to assess the rent properly payable to him, 
The learned Judges observed: “What the 
plaintiff sues for is. not only rent; the 
ground of his suit is batwara between him- 
self and. defendant No. 2; he sets out 
this partition and asks the Court to assess 
the fair rent which is properly payable to 


“him on the basis of that batwarg. He also. 


asks that arrears of rent may be paid to 
him. He has joined defendant No. 2 obvi- 
ously for the reason that he may be bound 
‘by the assessment of rent which he asks 
for, and the suit is, therefore, for assessment 
| of rent independently of the prayer for the 
recovery of rent from defendant No. T 
The learned Judges, therefore, held that the 
case was not a suit instituted for recovery 
of rent under s. 153 of the Bengal Tenancy 
ct. 
fo bind the plaintiff's co-sharer also with 
regard to the question of apportionment of 


' rent between the plaintiff and defendant 


No. 2.. For these reasons it seems to me 
that the order of remand made by Mr Jus- 
tice Chakravarti: should be vacated and 
both the appeals should be allowed with 
costs in this Court as well as before Mr. 
Justice Chakravarti. 4 
Cuming, J.—I agree. 
Appeals allowed. 


M. B. 
(1) 4 Ind. Cas. 745; 10 C. L. J. 629; 


ed. for decision in a suit for, rent, as that. | 


section provides. that if the Court decides a 


question of right to enhance or vary the . 


rent of a tenant there swould be'a right of 
‘appeal. It seems to me that it cannot, there- 
` fore, be said that because there was a prayer 
for.enhancement of rent the suits should be 
‘considered as one for assessment of rent and 
. this argument is also negatived by the fact’ 
which has been repeatedly stated in the 
. plaint that the rent payable was thirteen 
annas for the -landsin suit. The declara- 


`. tion asked for was that the existing rent was 


thirteen annas, there was no prayer for 
assessment of rent on the allegation that 
the rent payable by the tenant was not as- 


PATNA HIGH COURT. 
Szconp Crvin APPRAL No. 52 or 1924, 
June 10, 1926. 

. Present:—Sir Dawson Miller, Kr., 
Ghief Justice, and Mr. Justice Foster. 
THIRATHMAN JHA AND OTHERS — 
PLAINTIFFS—A PPELLANTS 

one versus 
Musammat GUNJESWARI KUER 
` AND OTHERS —DEFENDANTS— RESPONDENTS. 
Parda nashin lady, document executed by—-Liability 
-under the document—Execution and explanation of 
document, proof of. 
| Ordinarily where a parda nashin lady is sought to 


Obviously the object of that suit was -` 
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be charged with liability under a document, it is 
necessary to prove not merely that she executed the 
document but also that she understood and appreci- 
ated the nature of transaction, but, if it is found 
that the transaction, evidenced by the document, was 
brought about by herself and that she was perfectly 
aware of the nature and contents of the document, it 
would be unnecessary to show that it was’ explained 
to her, though it wouid be yet necessary to show that 
it was read to her. |p. 572, col. 2; p. 573, col. 1] 
Appeal from a decision of the District 
Judge, Darbhanga, dated the 4th October, 


1923, reversing that of the Munsif, Dar-. 


bhanga, dated the 19th June 1923. 

Messrs. C. C. Das and Murari Prasad, for 
the Appellants. : 

Messrs. S. Dayal, B. K. Prasad and H. P. 
Sinha, for the Respondents. 

JUDGMENT. 

Miller, C. J.—The plaintiffs sued in 
this case to enforce a mortgage-bond execut- 
ed on the 15th August, 1907, by two brothers 
Surat Lal Das and Lachhuman Lal Das 
and the wife of athird brother, namely, 
Musammat Gunjeswari Kuer. The pro- 
perty mortgaged, it appears, was registered 
in the names of these three persons. The 
loan to secure which the mortgage was 
executed was'a sum of Rs. 625 borrowed, 
it was said to payoff certain debts of one 


of the brothers and for the purposes of. 


_ the family needs. The case of the plaint- 
iffs was that at that time the two male 
executants of the bond and their brother, 
the husband of the female executant, were 
joint in estate and that this property which 
they mortgaged was presumably a part of 
the joint family property. The female 
defendant, Musammat Gunjeswari Kuari, 
entered a separate written statement in the 
suit and contended, amongst other things, 
that she never executed the bond at all, 
that she never borrowed any money from 
the plaintiffs nor was she in need of hor- 
rowing, and she claimed that her share in 
the property mortgaged, namely, one third, 
was at all events not liable for the debt 
covered by the bond. Hercase was that 
the parties were separate in estate at’the 
date when the mortgage-bond was executed 
and that she, not being in need of money 
or in debt, had no necessity to joinin the 
mortgage-bond hypothecating her interest 
in the property. . 

The Munsit before whom the case came 
for trial found in favenr of the plaintiffs 
and passed a.decree in their favour against 
each of the defendants and ordered the sale 
of the interest of each of them in the pro- 


perty. 
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From that decision Musammat Gunjes- 
wari appealed, and the main point urged 
before the District Judge on appeal was 
that, even accepting the plaintiffs evidence, 
there was nothing to show that this mort- 
gage-bond had been explained to the lady 
at the time when she executed it, or to 
show that she was aware ofand thoroughly 
understood and appreciated its contents. 
Upon this part of the case the learned 
District Judge dealt with the evidence on 
behalf of the plaintiffs and came to the 
conclusion that there was no evidence 
on the plaintiffs’ side that the bond 
was explained to the lady or that she 


- understood that she was mortgaging her 


property. We have been referred to the 
avidence of the first witness for the plaint- 
iffs and the statement of the learned 
District Judge which I have just referred 
to hardly appears to be borne out by 
the evidence given by that witness. The 
learned Judge in criticising his evidence 


“went so far asto say that in examination- 


in-chief this witness said nothing -about 
the reading over of the bond. This is 
obviously a slip, because on looking at the 
witness’s evidence it appears, atthe end 
of his examination-in-chief, that he distinct- 
ly states that the bond was read out to 
the defendants and then adds: “The con- 
testing Afusammat was not fraudulently 
asked to sign the security bond.” That, 
however, is a small matter because it is not 
disputed that in his cross-examination he 
dealt very much more fully with this ques- 
tion. But the main criticism of the learned 
Judge’s finding is thatitis based almost 
entirely upon a misapprehension of the 
real nature of the evidence given by the 
plaintiffs’ witness and itis not correct to 
say that there is no evidence on the plaint- 
iffs’ side, that the lady understood that 
she was mortgaging her property. The. 
learned District Judge seems to have as- 
sumed that unless it could be shewn when 
the mortgage was actually executed, that 
it had not only been read over to the female 
executant but it had also been explained to 
her at that time, then she would not be 
liable under the mortgage. It is quite 
true that personsseeking to charge with 
liability under deeds of this sort, parda 
nashin ladies, have to prove, not merely 
that they executed the document sued 
upon, but also that they understood and 
appreciated the nature of the transaction 
which they were then purporting to enter 
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into; but it is not necessary inall cases 
to show that atthe time when -the docu- 
ment was executed thè explanation was 
then given, forit is obvious that inmany 
cases, forexample, where the lady herself 
has been instrumental in bringing about 
the transaction which is given effect to 
subsequently by the execution of the docu- 
ment, she may be perfactly well aware of 
the contents of the document before she 
executes, if andif sheis, although it is 


- usual and -necessary that it should be read 


` her .requirements was. 


over to:her at that time, it is certainly 
unnecessary that it should be explained to 
her when she ‘is already well aware of the 
nature of the document. 

Turning to theevidence in the present 
case, it appears from that of the first witness 
for the plaintiffs that he himself, if his evi- 


“dence is accepted, had an interview with 


this lady on two occasions ‘before the 
document was executed. The first occdsion 
was about four days before the execution 
of the deed andthe second occasion was 
the day before, and she told him at those 
interviews that she was in need of money 
and he asked her to register a mortgage- 
bond, She told him what the nature of 
She had to pay up 
a loan, she said, of Rs. 150 to repair her 
house and had to find money for cultiva- 
tion and for other purposes. If this evit 
dence is accepted it seems fairly clear. that 
the lady knew before she actually signed 
the bond exactly what the nature of it- was. 
The case put forward on her beHalf at the 
trial. was that when she executed this 
bond she did not know that it was a mort- 
gage at all. She, thought that she was 


: merely executing some security bond. That: 


` 


‘story was not accepted in the trial Court 
and the learned District Judge says no- 
thing ábout it but merely decided the case 
upon the ground that the plaintifis-had 
failed to produce sufficient evidence, or 
indeed any evidence, to show that this lady 
at the time when she executed the bond 
had it explained to her. The result is 
that the learned Judge has arrived at his 
conclusion by-omitting to consider the evi- 
dence which was given as to the lady’s 


‘knowledge of the natureof the transaction 


under the misapprehension that no such 


‘evidence existed. I am not suggesting that 


: the mere fact that he did notin terms 


refer to this evidence would be sufficient 
for sending it back for re-hearing, but in- 
the, present instanc he has gone.very” 
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much further than that,for he has stated 
that there is no evidence on the plaintiffs’ 


side that thislady understood that she was 
mortgaging her property. Of course, if 


‘he thought that, it was clear that he was 


entitled to arrive at the conclusion-at which 
he did, namely, that the bond was not valid 
as against her; and that finding on his 
part, based as it was upon a misappre- 
-hension, for there was evidence on the 
plaintiffs’ side to the fact which he men- 
tions, was really the whole foundation of 
his judgment. For these reasons, it seems 
to me that the judgment cannot stand and 
must go back for further consideration and 
the Court. will consider whether in fact 
this lady first‘of all executed the bond at 
all, and, secondly, whether assuming she 
did execute it, she was awareofthe nature 
of the’ transaction. 

In remanding this case it must not be 
understood that this Court is necessarily 
taking adifferent view of the actual result 
which ought to be arrivedat from that 
determined ‘by the learned District Judge. 
It may be that.the Appellate Court when 
the case goes back to it may find many fea- 
tures in the evidence and in the document 
in the case which indicate that this lady 
did not really understand the naturs of 
this document. It may be that he may 
find that she mever executed it at all but 
all these are matters which must depend 
upon areview of the evidence before him. 
‘We are notin a position to determine any 


“of these questions. There are undoubtedly 


many suspicious facts appearing in con- 
nection, with this transaction if the other 
findings of the learned District Judge are 
to be accepted. At the same time the 
whole matter willbe open to the lower 
Appellate Court upon the re-hearing of the 
appeal. “Perhaps, £ ought to add that in 
considering these questions the principles 
upon which the CourtsinIndia ought to 
act are laid down atsome length in the judg- 
ment, of the Judicial Committee in the re- 
cent case of Farid-un-nissa v. Mukhtar 
Ahamd (1). The decision appealed from 
is set aside, andthe case will be sent back 


‘to the Court of the District Judge for re- 


consideration upon the facts. The costs of 


(1) 89 Ind. Oas. 6419; 30 ©. W. N. 337; 2 O. 
662; A. I. R. 1925 P. O, 204; 49 M. L. J. 
42 O..L. J, 531; 23 A. L. J. 1000; 280. 
M. W. N. 918; 12 O. L. J. 656; 28 Bom, 
L A. 342 (P. 0. 
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this appeal will abide the result of the re- 
hearing. 

Foster, Jr] agree. 

a/s. D. Case sent back, 


Fi 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No, 2597 
or 1923, _ 
March 4, 1926. 
Present:—Justice Sir Hugh Walmsley, 

. Kr, and Mr. Justice Chakravarti. 
DINONATH GHOSE—DBEFENDANT-— 
APPELLANT 

‘ © Versus 
OFTICIAL TRUSTEE or BENGAL, 
TRUSTEE ESTATE MANIK LAL 
SEAL-—PLAINTIFF—RESPONDENT. 
Embankment Act (II B. C. of 1882), s. 74—Patni, 
sale of, after apportionment of cost of einbankment— 
Liability of purchaser-~“Person holding from the 
defaulter,” meaning of. : { 
A person who buys a putni after apportionment of 
the cost of the erection of an embankment is not 
rotected from liability to pay his share of costs, 
eause, first, the mere reason that the former patni- 
dar owned the patni when the ordet of apportion- 
ment was made does not make hima defaulter if he 
was never called on to pay his share; secondly, in the 
proviso tos. 74 the words “person holding from the 
defaulter" refer to persons holding interests sub- 
ordinate tothe defaulter and not to a person who has 
stepped into the place of the defaulter by buying the 
whole of his interest. | 
Appeal against a decree of the Stibordi- 
“nate Judge, First Court at Howrah, Hooghly, 
dated the 14th of August, 1923, affirming 
that of the Munsif, Second Court at Howrah, 
dated the 18th of August, 1921. 4 
Dr. Bijan Kumar Mukeryee, for the Appel- 
lant. 
Messrs. G. C. Sen, S. K. Basu and Babu 
Haridas Majumdar, for the Respondent, 


JUDGMENT. i 


Walmsley, J.—The defendant prefers . 


this appeal against a decree making him 
liable for a share in the cost of erecting an 
embankment. 

The facts are not indispute. The plaint- 
iff is zemindar to the extent of nine annas 
in Mouza Kamdebpur and the remaining. 
seven annas belong to the pro forma de- 
fendant. The village is let in patni and 
the defendant bought the patni in 1912. 
The costs of erection were ascertained and 
apportioned in 1909 and 1910, that is before 
the defendant acquired his interest, under 
the provisions of Part VI of the Embank- 
ment Act (II B. C. of 1882). The plaintiffs 
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share was realized in 1918, and in 1920, he 
brought this suit to recover from the de- 
fendant the amount which he was authoris- 
ed to recover from the patnidar. 

The defendant's contention is that the 
amount should be realized from. the former 
patnidar who owned the interest at the 
time when the apportionment was made, 

The question, turns upon the terms of 
s.740f the Act. Inb. 72 the liability of 


the estateis clearly defined’ The sum is 


declared- to bea first charge on the estate 
in respect of which it is apportioned, ‘The 
sections which deal with the zemindar’s 
right of recoupment from the tenure- 
holders are s. 59, s. 68 and s. 74 in par- 
ticular. There is no dispute about the mak- 
ing of the order, or the amount, so I need 
only refer to s. 74, which runs as follows: 
“Every zemindar...... to whom any sum...is 
payable...... may recover the same....:.in the 
manner provided for the recovery of arrears 
of rent, etc.: Provided that the right or inter- 
est ofany person holding from the defaulter 
shall not be affected by any sale held, under 
these provisions.” Ib is argued that the 
defendant is a person holding from the 
defaulter, and that in consequence he is not 
liable to pay. 

It appears to me that this is not a correct 
interpretation of the section: In the first 
place, there is no reason why the former 
patnidar who was never called on to pay 
should be styled a defaulter merely because 
he owned the patnt when the order of 
apportionment was made. Secondly, the 
words “aperson holding from the de- 
faulter” appear to refer to persons holding 
interest subordinate to the defaulter and not 
to one who has stepped into the place of 
the former owner by buying the whole of 
his interest. . i : 

In my -opinion, therefore, the proviso 
does not protect the defendant. He is now - 
the owner of the tenure, and looking at the 
nature of the work for which the charge is 
made, it is reasonable that he should pay. 
The benefit that arises from an embank- 
ment is a continuing one, and it is the 
completed embankment and not the em- 
bankment in course of erection that confers 
the benefit. The liability for the propor- 
tionate share of the costs attaches to the 


` patni, in whosesoever hands it may be, just 


as in the case of a zéemindari it attaches to 
the estate. The defendant is the owner of 
the patni, and on that account I think that 
the decree made against him is. correct, 
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the plaintiff-respondent that the interest 


‘should be at five per cent., the rate allowed 


by the Act, instead of ‘at six per cent. The 


result, therefore, is that the appeal is dis-. 


missed with costs subject to the slight 
modification that the interest on the amount 
allowed must be reduced from six per cent, 
_ to five per cent. 

Chakvravarti, J.—I agree. 

A./8. D. A ppeal dismissed. 





PATNA HIGH COURT. 
APPEALS Fsom APPRLLatE Decrees Nos, 150 
Á To 153 anp 288 ro 297 or 1924. 
. May 4; 1926. 
Present:—Myr, Justice Ross and ° 
Mr. Justice Kulwant Sahay. 

Is S. A. Nos 150 vo 153 or 1924. 
Maharaja CHANDRA MOULESHWAR 
PRASAD SINGH BAHADUR— 
DerenDant—APPELLANT 

versus 
HE M NALINI DEBI—Arrattant— 
RESPONDENT, 
In S, A. Nos. 288 vo 297 cr 1924, 
HEM NALINI DEBI—P.uaintirrF— 
APPELLANT 


* Versus 

Maharaja CHANDRA MOULESHWAR 

PRASAD SINGH AND oruurs—DEFENDANTS 
— RESPONDENTS. 

Bengal Revenue Sales Act (XL of 1859), s. 87— 
Sale of entire estute—Suit by ‘purchaser for declara~ 
tion of title and possession— Defence of lakhiraj title 
-Burden of proof—Absence of description as lakhiraj 


+ ` an sale certificate, evidentiary value of. 


| 
I 


Where the purchaser of an entire estate in a sale 
for arrears of revenue sues for declaration of title 


and possession of some of the lands onthe basis of. 


the salo and the defendant pleads that the lands are 


lakhiraj, the burden is on the plaintiff to make out a 


prima facie case that at the time of the Permanent 
Settlement the land in dispute was mal land and was 
included in the estate as such. [p. 577, cols. 1 & 2.] 

The absence of the description’ of the land as 
lakhiraj in the sale certificate is not by itself sufficient 
in law to show that the land was mal at the time of the 
Permanent Settlement. [p. 577, col. 2.| 


Second appeals trom a decisionof the Dis- 
trict Judge, Monghyr, dated the 17th J uly, 
1923, modifying and reversing that of the 
, Muni, Monghyr, dated the Bist J january, 
l 


IN S. A. Nos. 150 To 153 oF 1924. 
, Messrs. Sultan Ahmad and Jagannath 
- Prosad for the Appellant. 
Mr. S. K. Mitter, for the Respondent, 
"Iw S. A. Nos. 288 To 297 or 1924. 
Mr. S. K, Mitter, for the Appellant, 
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Messrs, Sultan Ahmad, Jagannath Prosad, 


P. K. Mukerjee, S. N. Mullick and S, N. Bese, ` 
for the Respondents. 


JUDGMENT. 


Kulwant Sahay, J.—These 14 ap- 
peals arise out of suits brought by the 
plaintiff for declaration of title to and re- 
covery of possession of certain lands and 
houses. The plaintif is the purchaser of 
the entire estate bearing Touzi No. 6104 of 
the Monghyr Collectorate at a sale for ar- 
rears of revenue held on the 25th of March, 
1913. She obtained delivery of possession 
on the 16th of September, 1913, and her 


‘name has been registered as proprietor of 
‘the 16-annas of the estate. 


The present 
‘suits are for declaration that the lands and 
bouses in dispute are included in this 
Touzt No. 6104 and, therefore, by virtue of 
the purchase at the revenue sale she has 
acquired a title thereto and is entitled to 
possession. There was an alternative relief 
prayed for for fixing a fair and equitable 
rent. 

lt has been necessary to deal with these 
appeals separately as the subject-matters 


. of. the suits are different and the points 


raised are not exactly the same in each case, 
APPEALS Nos, 150 anD 288 or 1924, 

These appeals arise out of Suit No, 454 
of 1920, which was Appeal No. 78 of 1922 
before the District J udge. Appeal No. 150 
is by the defendant and Appeal No, 288 by 
the plaintiff. In this suit the plaintiff 
claimed a tank known as Laloopokhar which 
was in the exclusive possession of the de- 
fendant, the Maharaja. of Gidhaur. The 
plaintiff claims a 4-annas share in this tank 
as lying within her touz? and alleges that 
she is entitled to possession thereof on dis- 
possessing the Maharaja.. The defence of 
the Maharaja was that he hada lakhiraj 
title to this tank as it was included within 
an area of 30 bighas of lakhiraj land pur- 
chased by him in 1882, and it was not in- 
cluded in the mal land „of the touzi. The 
Munsif dismissed the suit holding that the 
tank was ijmal and that the Maharaja had 
a lakhiraj title thereto. The learned Dis- 
trict Judge has found that a 2-annas share 
of the tank was allotted by batware to Touzt 
No. 6104, and . that the Maharaja had failed 
to prove that the 30 bighas of land pur- 
chased by him, within which this tank was 
situated, was lakhiraj land at the time of 
the Permanent Settlement. He, however, 
held that the plaintiff was not entitled to 
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oust the Maharaja from possession as the 
tank came within the 4th Exception to s. 37 
of Act XI of 1859, but was entitled to re- 
cover rent for a 2-annas share of the tank. 
He, however, held thet the rent could not 
pe assessed in the present cvit as the re- 
igzining l4-annas’ proprictars were not be- 
fore the Court, and he accordingly dismiss- 
ed the suit. 

“the Maharaja appeals against tnis decree, 
in so far as it is against him, in Second 
Appeal No. 150 of 1924, and the plaintiff 
appeals against the decree dismissing the 
suit in Second Appeal No. 288 of 1924. 

The mahal out of which Touzi No. 6104 
was carved out was partitioned twice, once 
in 1868 and again in 1880. The Touzt 
No. of the original mahal was 424. In 
the partition of 1868 half of the tank was 
allotted to the estate which retained the old 
Touzi No. 424. In the partition of 1880, 
which was a partition of the estate which 
retained the old Touzi No. 424, the tank was 
not divided, but the income derived from 
the tank was divided. One-fourth of the 
income of this tank was by this partition 
allotted to the Putti of Darwesh Muhammad 
and others, which was given Touzi No. 6104. 
‘Now, this one-fourth was of the one-half 
of the tank which was allotted to Touzi 
No. 424 by the partition of 1868. Therefore, 
what was allotted to the Putti of Darwesh 
. Muhammad and others bearing Towzi 
No. 610: was one-fourth of one half, i. e., 
one-eighth ofthetank. The learned District 
Judge, therefore, found that a 2-annas share 
of the tank was allotted to Touzi No. 6104. 
This finding is supported by the- Batwara 
Khasra of 1868 (Ex. Z-7) and the 16 co- 
lumn register of 1880 (Ex. 12-a). It is also 
supported by the other batwara papers re- 
ferred to by the learned District Judge. 
The finding of the learned Judge, therefore, 
that a 2-annas share of the tank was in- 
eluded in Touzi No. 6104 is based on the 
evidence in the case and must be accepted 
as correct. 

The question is whether the plaintiff is 
entitled to oust the Maharaja on a declara- 
tion that the latter had no lakhiraj interest 
therein. As stated above, the Maharaja 
claims tifle to this tank as included in 30 


bighas of lakhiraj land purchased by him: 


from Sardhari Lal under a deed of sale, 
Ex. A, datedthe 10th of August, 1882. These 


30 bighas of land were purchased by Gir- 


dhari Lal, the father of Sardhari Lal, at a 
Court sale on the 2nd of October, 1852, 
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Exhibit X(a) is the sale certificate of Gir- 
dhari Lal. It appears, however, that a suit 
had to be brought by Sardhari Lal for khas 
possession of this 30 bighas of land and he 
obtained a decree on the 9th of May, 1863, 
aud obtained delivery of possession in exe- 
cution of the decree on the 2nd of August, 
1866. The parwana dakhaldehani under 
which Sardhari Lal obtained possession is 
Ex. W and is dated the 17th of March, 1866. 
In the sale certificate, Ex. X(a), the property 
is described as 30 bighas situate in Laloo- 
pokhar in Mouza Salempur Dhamdaha, Per- 
gana Monghyr. There is-no mention there- 
in that the land was lakhiraj. Inthe par- 
wana dakhaldehani (Ex. W) the description 
of the property is similar to that in the 
sale certificate [Ex. X (a)], but there is a 
further description that the land was lakhi- 
raj. The learned Munsif held that the land 
must have been held to be lakhiraj in the 
civil suit brought by Sardhari Lal and that 
the description of lakhiraj in the sale certi- 
ficate might have been omitted by mistake. 
The learned District Judge, however, observ- 
ed that there is no reason to’ suppose that 
there wasa mistakein the description of 
the property in the sale certificate. He in- 
fers that the lakhiraj title might have been 
eréated between 1852 and 1866. He, how- - 
ever, found that the Maharaja was actually - 
in possession and no rent was paid by him 

for this 30 bighas of land, but he was of 

opinion that this does not establish that 

the land was lakhiraj since the time of the 

Permanent Settlement as required by s. 37 

of Act XI of 1859. 

The point taken by the learned’ Counsel 
for the Maharaja, appellant, is that the 
learned District Judge has misplaced the 
onus of proof upon the Maharaja to show 
that the land was lakhiraj from the time 
of the Permanent Settlement: he contends 
that it was for the plaintiff to prove that . 
the land was included in the Permanent 
Settlement in mal land of the estate, and 
that the onus was upon the plaintiff to 
prove that the land was mal land at the - 
time of the Permanent Settlement. In my 
opinion this contention is sound and ought 
to prevail. Section 37 of Act XI of 1859 
provides that a purchaser of an entire ` 
estate shall acquire the estate free from 
all encumbrances which may have been, 
imposed upon it after,the time of the Per- 
manent Settlement,and shall be entitled to 
avoid and annul all under-tenures and forth- 
with to eject all under-tenants, with certain 
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exceptions. In Hurryhur Mookhopadhya 
v. Madhub Chunder Baboo (1) it was held 
by the Privy Council that a plaintiff in a 
suit for resumption of land as part of his 
mal zemindary for assessment is bound in 
‘the first instance to prove a prima facie: 
case of payment of rent since 1790 or that 
the land formed part of the mal assets of 
the estate at the Decennial Settlement. 
When such a prima facie case is made out 
the onus probandi is shifted on to the de- 
fendant, who,to exempt himself from as- 
sessment must show that his tenure existed 
rent-free before the ist of December, 1790. . 
Their Lordships observed: “If this class of 
cases is taken out of the special and excep- 
tional legislation concerning resumption 
suits, it follows that it lies upon the plaint- 
iff to prove.a prima facie case. His case 
is, that his mal land has, since 1790, been 
‘converted into lakhiraj. He is surély bound 
to give some evidence that his land was 
once mal.” Their Lordships further observ- 
ed that “he (plaintiff) may doit by prov- 
ing payment of rent at some time since 
1790, or by documentary or other proof, 
_ that the land io question formed part of 
the mal assets of the estate at the Decen- 
nial Settlement. His prima facie case once 
proved, the burden of proof is shifted on 
the defendant, who must make out that his 
tenure existed before December 1790.” The 
principle enunciated by the Privy Council 
in this case isapplicable to the present case. 
The plaintiff has to prove in the present 
case that at the time of the Permanent 
Settlement the land was included within 
the estate permanently settled as mal land. 
This principle has been followed in the 
Courts in India in a large number of cases. 
In Krishna Kalyani Dasi v. Mr. M. Braun- 
field (2) it was held by a Division Bench of 
the Calcutta High Court that a purchaser 
of an entire estate sold for arrears of reve- 
nue suing to recover land claimed by the 
defendant as lakhiraj must prove a prima 
seg case that his mal land has, since 1790,, 
gen converted into lakhiraj, The fact 
that the lands are within the ambit of the 
estate is not sufficient to meet this burden. 
In Abdul Rahman Kazi v. Baikunta Nath 
Roy Chowdhury (8) the same view was 
taken by another Division Bench of the 


1) 14M. I A.152; 8B. L. R. 566; 20 W. RB. 459; 
2 Sar. P.C. J. 713; 2Suth. P. C. J. 484; 20 E, R. 
2) 33 Ind. Cas. 184; 20 O. W. N. 1028, 
3) 41 Ind, Oas, 757; 27 O. L. J, 133, 
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Jalcutta High Court. As was observed by 
Mookerjee, J., in the last case, the rule is 
that the purchaser of an entire estate ata 
sale for arrears of revenue takes the estate 
as created at the time of the Perma- 
nent Settlement, and the question is re- 
duced to this: has the plaintiff established 
that these lands were included in the 
estate atthe time of the Permanent Settle- 
ment, in other words, was the revenue 
assessed on the basis of the assets of these 
lands. It is clear, therefore, that in order 
to succeed, the plaintiff in the present case 
must make out a prima facie case that 
at the time of the Permanent Settlement 
the land in dispute was mal land and 
was included in the estate as such, 
and that the revenue assessed upon the 
estate wa3 fixed on! consideration of the 
assets of the land in dispute, in other 
words, that the assets of the land were taken 
into account in settling the revenue at the 
time of the Permanent Settlement. It ap- 
pears from the decisions of the Courts below 
that there is a total absence of such evi- 
dence on the partof the plaintiff. Learned 
Counsel for the plaintiff is unable to point 
to asingle piece of evidence showing that 
the land in dispute was treated as mal land 
at the time of the Permanent Settlement. 
The defendant, Maharaja, has proved that 
at least since the year 1866 no rent has 
been paid for the 30 bighas of land within 
which the tank in dispute is situate, The 
learned District Judge has relied on the 


absence of the description of the land as 


lakhiraj in the sale certificate [Ex. X (a), 
This, in my opinion, is not sufficient in law 
to show that the land was mal at the time 
of the Permanent Settlement. 

Under the circumstances, I am of opinion 
that the decision of the learned District 
Judge that the land was not lakhiraj land, 
and that the plaintiff was entitled to possess 


.sion of the land but for the Exception (4) 


to s. 37 of the Act, is not sound. The 
plaintiff having failed to prove that the 
land was mal at the time of the Permanent 
Settlement, her suit for declaration of title 
and possession in respect of this tank must 
fail, 

In this view of the case it becomes imma. 
terial to consider the appeal of the plaintiff, 
namely, Second Appeal No. 288 of 1924. Her 
contention in this appeal is that the learned 
District Judge was wrong in holding that 
the case came within Exception (4)to s. 37 
of the Act and that she was entitled to oust 
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the Maharaja from possession, or in any 
event she was entitled to have rent assess- 
ed in respect of the 2-annas share of the 
tank which the District Judge had found 
to appertain to her estate Touzi No. 6104 


and thatthe proprietors of the remaining: 


l4-annas were not necessary parties to the 
suit. 

` As regards Exception (4) to s. 37 of the 
Act,it is contended that there is no pleain 
the written statement that the tank came 
within the Exception. It is also contended 
that the leases referred to in the 4th Excep- 
tion must be leases of lands for the purpose 
of excavating tanks thereon. In -my 
opinion neither of these: contentions can 
prevail, The defence of the defendant in 
the present case was that the entire area 
ot 30 bighas within which the tank in dis- 
‘pute was situate was lakhiraj land, and the 
mere omission of the defendant to take the 
plea of Exception (4) to s. 37 in the written 
statement will not entitle the plaintiff to a 
deeree for possession, 

As regards the second contention, the 
language of the 4th Exception does not 
warrant the construction sought to be 
.placed upon it bythe learned Counsel. It 
does not say that in order to bring the 
case within this. Exception the lease must 
be a lease for the purpose of excavating a 
tank thereon. Reliance was placed upon 
the decision of the Caleutta High Court in 
Asmat Ali v, Hasmat Khan (4) where it was 
held that alease of a tank without any 
portion of the surrounding land is not pro- 
tected under cl. 4, s. 37 of Act XI of 1859, as 
-vit was not within the meaning of thatclause 
a lease of land whereon a tank has been 
excavated. This case has clearly no appli- 
‘cation to the facts of the present case. In 
the present case the lease is of 30 bighas 
of land upon which stands the tank in 
dispute. 

As regards the contention that rent ought 
40 have been assessed for the 2-annas share 
of the tank even in the absence of the 
proprietors of theremaining 14-annas share, 
reliance has been placed upon Kamal 
Kumari Chowdhurant v. Kiran Chandra 
Roy (5). That was not a casefor assessment 
of rent and in that case the plaintifis did not 
ask for direct or actual possession of the 
land, but indirect or constructive posses- 
sion by receipt of rent to the extent of 
their share from the cultivating tenants 


(4) 2.0, W. N. 412, 
(6) 2 0. W. N. 229, 
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upon a declaration that the intermediate 
tenure was cancelled -by the sale for arrears 
of revenue. That case is clearly distingu- 
ishable from the facts of the present case. 

The result isthat Suit No. 454 of 1920 
must: be dismissed with costs. Appeal No, 
150_of 1924 of the defendant, Maharaja, is 
decreed, and Appeal No, 288 of 1924 of the 
plaintiff-appellant i is dismissed. The defend- 
ant, Maharaja, will be entitled to his costs in 
all the Courts. There will, however, be only 
one hearing fee in the two second appeals 
in this Court. 

Sreconp Appgais Nos. 151, 152, 153, 291, 

295 ANv 296 oF 1924." 

These six appeals arise out of three suits 
Nos. 453, 456 and 488; the corresponding 
appeals beforethe District Judge being 
Appeals Nos. 151, 152 
and 153 are by the Maharaja of Gidhaur and 
Appeals Nos. 29], 295 and 296 are by the 
plaintiff. Suits Nos. 453 and 456 relate to 
certaih raiyati lands and Suit No. 483 
relates to a house which forms part of the 
30 bighas of lakhiraj land referred to in 
Suit No. 454. In these suits the raiyati 
Jands and. the house are held by tenants 
who took settlement thereof from the 
Maharaja, defendant, and these tenants are 
also parties to the suit. The learned 
Munsif found theland to be lakhiraj of 
the Maharaja and he held that the tenant- 
defendants could not be ousted. The learned 
District Judge has held that the lands lie 
inthe plaintiff's Touzi No. 6104 and they 
are situated within the 30 bighas purchas- 
ed by the Maharaja and that the tenants 


. have been paying rent to the Maharaja; he, 
: however, found that the 30 bighas of land 


was not lakhiraj since the time of the 
Permanent Settlement and that, therefore, 
the Maharaja defendant was liable to eject- 


-ment unders. 37 of Act XI of 1859. In Suits 
. Nos. 453 and 456 the plaintiff wanted to - 
-oust the tenant-defendants because in a 
‘previous suit for rent instituted by her, 


these defendants had denied her title as 
landlord and had set up the’. Maharaja's 
title, and the plaintiff seeks to dispossess 
the tenants on the ground of forfeiture by 
denial of her title, The learned District 
Judge has held that the denial of the title 
by the tenants was a bona fide assertion on 
their part inasmuch as they took settlement 
of the lands from the Maharaja and had 
been payingrent to him. As regards Suit 
No, 483 which was for the house in 
possession of the defendant, Latif Mian, 


ki 


t 
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there was no denial of title of the plaint- 
iff by the tenant but the learned District 
Judge found that this case came within 
Exception (4) to 8-37 of Act KI of 1359 inas- 
much as the house wasa permanent building 
erected upon the land. The result was that 
the learned District Judge gave a decree 
to the plaintiff for possession as landlord 
by ousting the Maharaja, defendant, and 
made a declaration that the plaintiff was 
entitled to recover.rent from the tenant- 
defendants at rates paid by them to the 
_ Maharaja, 

The points raised in the appeals of the 
Maharaja are the same as in Appeal No. 150 


arising out of Suit No. 454 dealt with- 


above, The land and the house form part 
of the 30 bighas of the lakhiraj land pur- 
chased by the Maharaja and which has con- 
tinued to be lakhiraj at least since the year 
1866.. The onus being on the plaintiff to 
show that the land was included in the mal 
lands ofthe estate at the timeof the Per- 
manent Settlement, and there being 
absolutely no evidenceon that point, the 
plaintiff is not entitled to a declaration’ of 
her title as landlord and she is not entitl- 
ed to oust the Maharaja defendant. That 
being so, it follows that the tenant-defend- 
-ants cannot be ousted either. Moreover, 
-the denial of title of the plaintiff was at a 
time when the plaintiff really was not the 
landlord, but the Maharaja was the land- 
lord. Even, assuming that the lakhiraj set 
up by the Maharaja was an encumbrance 
‘which could be annulled under s. 37 -of 
the .Act, such annulment had not taken 
‘place at the time the plaintiff had brought 
‘her rent suits. The encumbrance is not 
- annulled ipso facto by the revenue sale; the 
purchaser at the revenue sale has to take 
steps to annul the encumbrance, and at 
the time the rent suits had been instituted 
‘the plaintiff had taken no steps to annul 
the encumbrance and the Maharaja was 
really the landlord of the tenants and their 
denial of the title of the plaintiff was 
correct. 

As regards Suit No, 483, the house is, no 
doubt, nota masonry house but the finding 
is that itisa permanent house, and even 
if the Maharaja was liable to ejectment, 
the tenant-defendant in Suit No. 483 was 
not liable to ejectment. 

The result is that these three suits 
Nos, 453, 456 and 483 will be dismissed with. 
costs. Appeals Nos. 151, 152 and 153 
will ba decreed with costs, Appeals Nos, 291,. 
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296 and 295 willbe diamissed but without 
costs, 
SECOND APPEAL No. 297 or 1924, 

This appeal arises out of Suit No. 435, 
the corresponding appeal before the 
District Judge being No. 91. This appeal 
is by the plaintiff. The defendants in 
this case are Babu Deonandan Prasad 
Singh who claims to be the lakhiruj- 
dar of the: land in dispute, and Nanha 
Mian who claims to be a tenant under 
Babu Deonandan Prasad Singh. ‘The 
claim of the plaintiff is that the land in 
dispute forms.part of the estate Touzi 
No: 6104 purchased by her, while the 
defendant, Deonandan Babu, alleges that 
the land was lakhiraj and was purchased by 
him from one Musammai Santo in 1869, 
and that it does not form part of the 
plaintiffs estate. The case made by Babu 
Deonandan Prasad Singh was that the land 
‘was lakhiraj in the sense thatit was re- 
venue free. The learned District Judge 
found that the land was not revenue-free, 
butrent-free. He has referred to the papers 
of the two partitions of the estate and 
to the lakhiraj register and the letter of 
the Board of. Revenue, and to the other 
evidence in the case; and his finding that 
the landis lakhiraj in the sease that it 
is rent-free is based on a consideration of 
the evidence and must be accepted as 
correct. The argument of the learned 
Counsel for the plaintiff-appellant is that 
Deonandan Prasad Singh having claimed 
the land as revenue-free, he cannot now 
be heard tosay that it was rent-free. His 
argument is that theonly case before tha 


. Court was whether the land was revenue- 


free or not. But, if the defendant failed 
to prove the allegation of the land being 
revenue-free, that is no ground for not 
accepting the fact as proved by the evi- 
dence in the case, namely, that the land 
was really rent-free and not revenue-free, 
The learned District Judge has held that 
the land hasbeen rent-free at least from 


‘the year 1866, and it was recognised ag 


rent-free in the batwara proceedings of 
that year, and that, therefore, a presump- 
tion is raised that it has been rent-free 
since the time of Permanent Settlement 
and, therefore, although the District 
Judge found that the land in dispute 
was included in the estate Touzi No, 6104 
purchased by the plaintiff, nevertheless, 
the plaintiff is not entitled to oust the 
lakhirajdar from possession as the land 
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hag continued rent-free: ‘since the time 
ofthe Permanent Settlement. In this case 
also the land being found to be lakhiraj, 
it was for the plaintiff to show thatit was 
a part of the mal land of the estate at the 
time of Parmanent Settlement. There be- 
ing absolutely no evidence to that effect, 
the plaintiff is not entitled to a decree so 
far as the lakhirajdar is concerned, As 
-regards the tenant-defendant, ‘there was 
also a “denialof the plaintiff's title in 
the previous: rent suit, and for the reasons 
given in dealing with the previous appeals, 
it‘is clear that such a denial.did not operate 
as a forfeiture. In my opinion the decree 
. made by the learned District Judge in 
this suit was correct and Appeal No. 297 
must bs dismissed with costs throughout. 

Appgats Nos. 290 anp 293 oF 1924. 

These appeals arise out of Suits Nos, 480 
and 485, thecorresponding appeals before 
the District Judge being Nos. 80 and 83: 
The subject-matter of these suits are houses. 
“The defendant, Hussaini Mian, claims to be 
lakhirajdar of these lands and the tenants 
Rajabaliand Musammat Bafatunnissa claim 
to be tenants under Hussaini Mian. Both 
the Oourts below have held that Hussaini 
Mian has failed to prove any lakhiraj title. 
The learned District Judge has found that 
the land is not lakhiraj and, that, therefore, 
the plaintiff is entitled to a decree against 
Hussaini Mian who claims to be lakhiraj- 
dar. There is no appeal.by Hussaini Mian 
against this decree and this portion of the 
decree must, therefore, be affirmed. As 
regards .the tenants, the learned District 
Judge has held that the houses are per- 
manent dwelling houses and are, therefore, 
protected under Exception (4) tos. 37 of the 
Act. The only point taken by the learned 
Counsel forthe plaintiff-appellant is that 
the houses are not permanent dwelling 
houses; but, for the reasons given by the 
learned District Judge, itis evident that 
the houses are permanent dwelling houses, 
and the plaintiff isnot entitled to oust 
the tenant-defendants. These appeals are, 
therefore, dismissed but without costs as 
the respondents did not appear in: these 
, appeals. 

Apprats Nos. 289 ann 292 or 1924. 
These appeals are by the plaintiff and 
arise out of Suits Nos. 48land 488, the 
corresponding appeals before the District 
Judge being Nos. 8land 85. The defence 
in Suit, No. 451 corresponding to Second 
Appeal No,.289 was that a. portion of the 
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land lies within the lakhiraj of Khajuri 


Sahu and the rest within the Government 
Khas Mahal. 
evidence, the learned District Judge found 
that the suit raised a boundary dispute 
between the plaintiff's putt and the Khas 
Mahal Estate and that the Secretary of State 
for Inlia in Council was a necessary party 
in ‘the suit, and that the question could 
not be adjudicated upon in his absence. 
The learned Judge further found that the 
lands were homestead lands and there were 
dwelling houses standing thereon, and that 
the tenant-defendants were protected under 
Exception (4) to s. 37 of Act XI of 1859. 
This finding is based upon evidence and’ 
cannot be disturbed. The result is that 
Appeal No. 289 is dismissed with costs. 

In Suit No. 488 giving rise to Second 
Appeal No. 292, the defendant, KhajuriSahu, 
claimed the land as lakhiraj. Both the 
Courts below have found that this claim 
has not been established and there is no 
appeal on behalf of Khajuri Sahu but the 
learned District Judge has held that the 
land in dispute is homestead land upon 
which Khajuri Sahu has got a house of a 
permanent character and that the plaintiff 
is not entitled to recover khas possession of 
the land, but that sheis only entitled to fair 
rent. The learned Munsif did nòt settle 
any fair rent, but the District Judgeghas 
s3ttled the rent at Rs. 2 a katha and 
has made a decree declaring that she is 
entitled to recover rent from the defend- 
ant at Rs. 2 per katha per annum, Having 
regard to the finding that the land is home- 
stead land and that there is a dwelling 


On a consideration of the’ 


` 


house of a permanent character, it is clear ` 


that the plaintiff is notentitled to recover 
khas possession, and this appeal also must 
be dismissed with costs. 
SECOND APPEAL No, 294 or 1924, 
This appeal arises out of Suit No. 486 
corresponding to Appeal No 84 before the 
District Judge. The plaintiff is the appel- 
In this case, one Lalji Sahu set up 
a lakhivaj title. In ‘this case also the 
learned Judge has found that the defend- 


ant has failed to prove his lakhiraj title and. 


the plaintiff is entitled to a ‘declaration of 
her title as landlord, but that she is not 
entitled to oust the defendant inasmuch as 
‘there was a dwelling house of a permanent 
character standing upon the land. For 
the reasons given. by the learned District 
Judge, it is clear that the decree made by 
him is correct, -He has fixeda fair rent of 


N 
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Rs. 2 per katha and has made a declaration 
“in favour of the plaintiff that she is entitled 
to recover this rent. Thereis no reason to 
disturb the finding of the District Judge 
and this appeal -also is dismissed with 
costs. ; 

Ross, J.—I agree, 


A/s. D. Orders accordingly. 


CALCUTTA HIGH COURT.. 
APPEALS FROM APPELLATE DECREES Nos. 1969 
AND 1970 or 1923. 

January 6, 1926. 
Present:—Justice Sir Ewart Greaves, KT., 
and Mr. Justice Panton. 

- SRIKRISHNA MANDAL—Derenpant 
—APPELLANT 
versus 

KHADIAR CHAND PALI—P artirr 

AND Srimaty BIRADASUNDARI DASI 

AND OTHERS—DsranDANnts—RuEseoNDENTS. 
` Custom—Pali caste—Issue of marriage in nika form, 
right to inherit. 

In the Pali caste, widow marriage in the nika form 
is valid by custom and the issue of such marriage 
inherit equally along with the other sons born in 
ordinary wedlock. [p. 581, col. 2.] 

Appeals against the decrees of the Sub- 
ordinate Judge, Dinajpur, dated the 16th of 
March, 1923, modifying those of the Officiat- 
ing Additional Munsif, Balurhat at Dinaj- 
pur, dated the 16th of December, 1921. | 

Mr. B. Chakrabarty and Babu Purna 
Chandra Moitra, for the Appellant. 

Mr. Atul Chandra Gupta for Mr. Sarat 
Chandra Basak and Babu Prafulla Chandra 
‘Nag, for the Respondents. 

JUDGMENT. 

Greaves, J.—These two appeals arise 
out of suits brought by two persons, named 
Nadiar Chand Paliand Khadiar Chand Pali, 
claiming either joint khas possession or sepa- 
rate khas possession in respect cf the land 
in suit to the extent of their 2rd share, that is 
to say, rd to each plaintiff after declaration 
of their title. The facte areshortly as fol- 
lows. The property in suit originally be- 
longed to one Fagu Mandal. Fagu, who 
was by caste Pali, married first ofall a wife 


“by whom he had one son Sukh Chand. Then 


after the death of his first wife or during 
her lifetime, I am not sure which—Fagu 
lived with one Rupasundari by whom he 
had two sons, the two plaintiffs Nadiar and 
Khadiar. Apparently, although Fagu be- 
longed to Pali caste, there has been a recent 
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movement according to the finding of the 
Munsif among this caste to claim the posi- 
tion as Khatriyas. For instance, they have 
assumed the sacred thread and have done 


other things to establish their claim to be 


Hindus belonging to this caste. This move- 
ment, however, took place after Fagu's 


‘death and after the inheritance had opened 


out. The learned Munsif has, as I under- 
stand his findings, arrived at this that Fagu 
belonged to the Pali caste, that in that caste 
widow marriage is prevalent in what he 
calls nika form and that sons born of such 
marriage inherit equally with other admit- 
tedly legitimate sons. But what is urged 
before us on behalf of defendant No. 2 who 
is appellant before us and who purchased 
some of the properties in suit from Sukh- 
chand is that this is not the case put for- 
ward on behalf of Nadiar Chand and 
Khbadiar Chand. Itis said that they claimed 
to be Hindus of the Khatriya caste and 
that this claim is inconsistent with their 
claim to inherit a share in the property of 
Fagu. Itis said that if they claim to be 
Khatriyas then there must be for there to 
be a valid marriage, an observance of pro- 
per marriage ceremonies, namely, presence 
of a priest in the ceremony, presence of 
a barbar, taking of the seven steps and 
exchange of garland without which it is 
said there can be no valid marriage of 
Khatriyas and it is, accordingly, stated that 
both the Munsif and the Subordinate Judge 
have not approached the question from the 
proper point of view and we were asked to 
send back the case tothe Court below in 
order that a definite finding should be 
arrived at asto whether the claim of Nadiar 
and Khadiar to be Khatriyas was correct 
or whether they were in fact Palis, and it 
is said that ifthe finding as regards the 
first of the question is in the affirmative 
then the marriage of Fagu with Rupa- 
sundari was not a valid marriage and 
accordingly, the claim of both Nadiar and 
Khadiar must fail. But as we have already 
stated, we think that both the Courts below 
have arrived at definite findings, namely, 
that these two persons Nadiar and Khadiar 
belonged to the Pali caste, that in this 
caste union such as that of Fagu with Rupa- 
sundari is recognised and that the issue of 
such marriage according tothe custom of 
the Pali caste inherit along with other 
sous born in ordinary wedlock. Itis true 
that the Munsif starts his judgment by 
saying that Fagu was born ofa low caste 
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‘Hindu. : But this is a loose form of expres- 
sion and cannot be read, we think, with the 
strictness . with which we are asked. to 
‘read it. We think, therefore, that the fnd- 
‘ings arrived at by the Subordinate Judge 
which in fact on this point accord with 
those of the Munsif are sufficient and that 


-according to the custom of the Pali caste | 


to which Nadiar and Khadiar belonged, they 
“ were entitled on the death of Fagu to one- 
third share in the property left by him 
jointly with Sukhchand. 

` Then comes ‘the second point urged in 
appeal. The Munsif decided against the 
claim of Khadiar to the property or at any 
rate to a portion thereof on the ground that 
: the suit was not brought within three years 
of his attaining majority. Apparently the 


case for the plaintiffs was that Khadiar was _ 


born in the year 1305. The Courts below 
did not accept this date but, as I read the 
Subordinate Judge’s judgment, he does 
arrive at a finding on the evidence 
that was before him that Khadiar was 
born in Aughran, 1304. This being so, 
Khadiar's claim must fail as the learn- 
ed Subordinate Judge has stated. and 
on the grounds stated by the Subordinate 
Judge. Then the Subordinate Judge to 
“my mind has arrived at a sufficient find- 
ing with regard to Nadiar. Nadiar was 
born 14 years after Khadiar. Then if 
Khadiar’s birth can be taken to be in 
Aughran, 1304, then Nadiar who was born 
a year and a half after him brought 
his suit within the necessary time. But it 
is urged on’ behalf of the appellants that 
‘there was no sufficient finding as to the 
date of Khadiar’s birth and that if this is 
.not certain, then the date of Nadiar's birth 
is also uncertain and, therefore, it was not 
possible to ascertain on the materials before 
the Court whether Nadiar’s suit was with- 
in time-or not, That would be so, unless 
there is the finding as to the date of Khadi- 
ar’s birth to which we have referred and 
considering the judgment of the Subordi- 
nate Judge, I have come to the conclusion 
that there is a sufficient finding ‘on this 
point, namely, that’ Khadiar was born in 
Aughran 1304, that Nadiar was born one 
: year and a half after him and that accord- 
ingly, Nadiar’s suit was brought -within 
time. We think, therefore, that the judg- 
ment of the Subordinate Judge was correct, 
that the findings on both points urged in 
appeals are sufficient and that no remand is 
necessary. 


BIBT MOHAMMAD V. MOHAMMAD HAMBRD, 


(96 L O. 1926} ’ 


The result is that the appeals fail and 
are dismissed with costs. 

Panton, J.—I agree. 

A./8. D. Appeals dismissed, 


ere 


ALLAHABAD HIGH COURT. 

Ssconp CIVIL APPEAL No. 1394 or 1923. 

May 12, 1926. : 
` Present:—Mr. Justice Daniels and. 
‘ Mr. Justice King. 
Syed SIBT MOHAMMAD—PLAINTIFE— 
APPELLANT 
versus 
Dr, MOHAMMAD HAMEED AND OTHERS— 
DEFENDaNTS—-RESPONDENTS, 

Evidence Act (I of 1872), s. 112—Legitimacy— 
Muhammadan Law. 

Section 112 of the Evidence Act applies to all classes 
of persons in British India and no os is made 
in favour of Muhammadans. [p. 584, col. 1.] 

Hajira Khatun v. Amina Khatun; 73 Ind. Cas. 983; 
A. I. R. 1923 All. 570, approved. 

Second appeal from a decree of the §Dis- 
trict Judge, Moradabad, dated the lst of 
August 1923. 

Mr. Mohammad Ullah, for the Appellant. 

Mr. A.: P. Pandey for Syed Raza Ali, for 


. the Respondents. 


JUDGMENT.—The question for de- 
termination in this second appeal is whe- 
ther Musammat Hasina Khatun is the 
legitimate daughter of her father Sibt Ali. 

The finding of the Court of first instance 
and of the first Appellate Oourt is that 
Musammat Hasina Khatun was ‘born dur- ` 
ing the continuance of a valid marriage 
between her mother, Musammat. Sakina 
Khatun, and her father, Sibt Ali, but her | 
birth was within six months of the date of 
her parents’ marriage. 

If the question of Musammat ‘Hasina’s 
legitimacy is to be determined in accordance 
with Muhammadan Law, it must be held 
that she was. illegitimate. ‘The rule of 
Muhammadan Law is stated in Wilson's 
Anglo-Mahammadan Law, fifth Edition, at 
page 159 as follows :— 

“It is conclusively presumed thata child 
born within less than six months after the 
marriage of the mother cannot have been 
Apor on by her husband in lawful wed- 
ock.” 

If, on the other hand, the daughter's 
legitimacy i is to be determined in accordance 
with s. 112 of the Evidence Act; she 
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must be held to be legitimate. 
says:— 

- “The fact that any person was born dur- 
ing the continuance of a valid marriage 
between his mother and any man...shall be 
conclusive proof that he is the legitimate 
son of that man, unless it can be shown 
that the parties to the marriage had no 
access to each other at any time when he 
could have been begotten.” 

In the present case no question of non- 
access arises; so, if the case is governed by 
s. 112 of the Evidence Act Musammat 
Hasina Khatuntis certainly legitimate. 
The question, therefore, is whether her 


Section 112 


legitimacy is to be governed by Muham-' 


“madan Law or by s. 112 of the Evidence 
Act. \ . 

Under s, 37 of the Bengal, Agra and 
Assam Civil Courts Act, 1887, questions 
regarding inheritance or marriage are to 
be decided according to the Muhammadan 
Law, where the parties are Muhammadans, 
“except in so far as such law' has, by 
legislative enactment, beenaltered or abolish- 
ed.” If, therefore, it is held that s. 112 
alters the rule of Muhammadan Law then 
the decision must be in accordance with 
s. 112 and not according to pure Muham- 
madan Law. 


The fact that s. 112 does conflict with 


Muhammadan Law is undeniable, but 
doubts have been expressed whether that 
section was ever intended to override the 
rules of the Muhammadan Law. The diffi- 
culty was recognised by Mr. Justice Mah- 
mood in the case of Muhammad Allahdad 
Khan v. Muhammad Ismail Khan (1). 
refers to a peculiarity of the English Law 
that it does not concern itself with the con- 
ception, but considers a child legitimate who 
is born of parents married before the time 
of his birth, though they were unmarried 
when he was begotten. He goes on to say 
that “that peculiarity of the English Law. 
has no doubt been imported into India by 
s. 112 of the Indian Evidence Act, and it, 
may some day be a question of great diffi- 
enlty to determine how far the provisions 
of that section are to be taken as trenching 
upon the Muhammadan Law of marriage, 
parentage, legitimacy, and inheritance, 
which departments of law under other 
statutory provisions are to be adopted 
as the rule of decision by the Courts in 
British India.” Mr. Justice Mahmood did 


(1) 10 A. 289 at p. 339; 6 Ind. Dee. (N. s.) 193. 
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not express his own opinion regarding the 
solution of this difficulty since it was un- 
necessary for him to do so for the decision 
of that case. . 

Although that judgment was prenonnced 
so long ago as 1888, the question '. `w far 
s. 112 of the Evidence Act is to be taken 


:as overriding the rules of Muham-me dan 


Law does not seem to have been determined 
in any reported decision. 

Sir Roland Wilson in his Treatise on 
Anglo-Muhammadan Law, Fifth Edition, at 
page 161, expresses the opinion that s. 112 
of the Indian Evidence Act is really, not- 
withstanding its place in the Statute book, 
arule of substantive marriage law rather 
than of evidence, and as such has no ap- 
plication to Muhammadans, so far as it con- 
flicts with the Muhammadan rule that 
achild born within six months after the 
marriage of its parents is not legitimate. 


This view has been dissented from by 
two other learned commentators on Muham- 
madan Law, namely, Mr. Mulla and Mr. 
Tyabji. The latter in his “Principles of 
Muhammadan Law, Second Edition, at page 
267,” after discussing the question at con- 
siderable length, comes to the following 
conclusion :— 

“It is difficult to resist the conclusion 
that the Indian Evidence Act, s. 112, was 
drafted without giving a thought to the 
frame-work in which it would have to be 


` set, if it is to displace the Muhammadan 


Law on the same point. But this oversight 
can hardly be a ground for disregarding its 
provisions.” 


We agree with this view. Section 112 of 
the Evidence Act applies by its terms to all 
classes of personsin British India and no ex- 
ception is made in favourot Muhammadans, 
If it had been intended that the provisions 
of s, 112 should not apply to Muhammadans, 
we should certainly expect to find a clear 
proviso to this effect. This course has 
been followed in other enactments, when 
general provisions of law were not intend- 
ed to alfect the rulesof Muhammadan Law, 
For instance, Chapter VII of the Transfer 
of Property Act, 1882, lays down the gene- 
ral rules relating to gifts, but s. 129, at the 
end of the Chapter, expressly states that 
“nothing in this Chapter shall be deemed to 
affect any rule of Muhammadan Law.” So, 
if the Legislature had intended that the 
provisions of s. 112 of the Evidence Act 
should not apply to Muhammadans, or 
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should not affect the rules of Muhammadan 
Law, this intention should have been clearly 
expressed. Section 112 is perfectly clear 
in its terms and we are not entitled to 
refuse to give effect toits provisions merely 
on the ground that such provisions are out 
of place in the Evidence Act and should 
have been included in the department of 
family law, or on the ground that the effect 
of these provisions in their application to 
Muhammadan Law was unforeseen, or 
would be undesirable, 

In our view, we are bound to give effect 
to the clear provisions of s. 112, although 
es conflict with the rules of Muhammadan 

aw. ` 

A similar view was taken in an unreport- 
ed* decision of this Court by one of us in 
Second Appeal No. 1807 of 1921, Hajira 
Khatun v. Amina Khatun. We agree 
with the view taken in that case, namely, 
that the question of legitimacy must be 

- decided in accordance with s, 112 of the 
Evidence Act. We, therefore, hold that 
Musammat Hasina Khatun was a legiti- 
mate daughter of her father and accord- 
ingly dismiss the appeal with costs includ- 
ing fees on the higher scale. 

A.S. D Appeal dismissed., 


*Since reported in 73 Ind, Cas. 983; A.I. R. 1923 
All, 570---[Hd.] 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 186° 
oF 1924, 

March 18, 1926. 

Present:—Mr. Justice Chakravarti. 
RADHA GOBINDA DEY AND OTHERS— 
PLAINtIFFS—APPELLANTS 
VENSUS 
HARA MOHAN BAKSHI AND oragers— 
DEFENDANTS—-RESPONDENTS. 

Co-sharer landlord—-Suit for share of rent— Separate 
collection of share, if must be p:oved. 
A co-sharer landlord in order to get a decree for his 
eae of rent must prove a separate collection of that 
hare. 


Appeal against a decree of the District 
Judge, Burdwan, dated the 24th of Septem- 
ber, 1923, affirming that of the Munsif, 
Second Court, Katwa, dated the 12th of 
December, 1922. 

Ir. D. N. Bagchi (with him Babu Mohini 
Mohan Bhattacharjya), for the Appellants. 

Dr. Jadu Nath Kanjilal (with him Babu 
Nripendra Chandra Das), for the Respond- 
ents. 
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JUDGMENT.—This is an appeal by the 
plaintiffs and arises out of a suit for rent for 
the years 1325 to 1328 B. S. The plaintiffs 
claim 3-annas 5-gds shareof the rent and urge 
that out of Rs, 34-12-6, the rent payable in 
16-annas share to the plaintiffs they were 
entitled to Rs. 7-1-3. 

The defence of the defendants was that 
the plaintiffs were not entitled to the 
rent as no relationship'of landlord and 
The defendants further 
contended that the plaintiffs’ names were 
not registered with reference to the entire 
share of the rent. Both the Courts have 
dismissed the suit on the ground that the 
plaintiffs have failed to establish that they 
or their predecessors were in separate col- 
lection of the rent as was alleged by the 
plaintiffs. Secondly, that as the plaintiffs’ 
names are not registered as regards l-gd. 
share which is registered in the name of 
one Asutosh Dhar who was nota party to 
the suit, section 78 of the Land Registra- 
tion Act was a bar to the suit. It is unne- 
cessary for me to decide the second ques- 
tion raised in this case because, in 'my , 
opinion, the suit fails on the first ground 
mentioned above. The plaintiffs do not 
allege that they have received any rent 
of theirsharefrom the tenant-defendants, 
They distinctly stated that their prede- 
cessors were collecting their rent separately 
from the defendants. This, the plaintiffs 
have failed to prove. 

In my opinion, therefore, the plaintiffs 
cannot get a decree for rent of their share 
as they have failed to establish that there 
was a separate collection of their share of 
rent before. 

There was no prayer for apportionment 
of rentinthe plaint. Nor was any attempt 
made in the Courts below to put the plaint- 
iffs’ case on that basis. On the facts found, 
the plaintiffs were entitled to the rent 
claimed; but it is to. be regretted that they 
failed to get a decree for their just dues 
on accountof the difficulties which were 
created hy themselves. I have no alterna- 
tive but to dismiss the appeal with costs. 

A./3. D. Appeal dismissed, 
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ÅPPEAL FROM APPELLATE Decree No, 1142 


oF 1923." 
f June 17, 1926. 
Present:—Mr. Justice Kulwant Sahay. 
Babu JAGAT NARAIN SINGH 
AND OTHERS—PLAINTIFFS—APPELLANTS 
f versus | 
TULSI CHAMAR AND ANOTHER 
—Derenpants Ist PARTY—-JUGESHWAR 
PRASAD SINHA AND aNoTHER-~DEFENDANTS 
2ND PARTY— RESPONDENTS. 


Landlord and tenant—-Tenant ejected by landlord 


from part of tenancy—Tenant’s right to recover posses- 
gion of that part barred—Tenant's right to withhold 
payment of entire rent, ; 

A tenant, who has been dispossessed ofa portion 
of his holding by the landlord, can withhold payment 
ofthe rent of the entire holding, even though his 
right to recover possession of the dispossessed portiom 
has become barred by limitation. [p. 586, col. 1.) éh 

Appeal from a decision of the Subordi- 
nate Judge, Monghyr, dated the 30th June, 
1923, reversing that ofthe Munsif, Begusarai, 
dated the 27th February, 1922. 

Mr. Ram Prasad for Mr. 
Prasad, for the Appellants. 

Mr. Murari Prasad, for the Respondents, 


JUDGMENT.—This is an appeal by 
the plaintiffs and it arises out of a suit for 
apportionment of rent and for recovery of 
arrears of rent for the years 1325 to the 12 
annas kist of 1328. The original holding of 
defendants consisted of 2 bighas 11 kathas 


Jagarnath 


and 1 dhur with a rentalof Rs. 13-3-6. The ` 


plaintiffs’ case was that out of this area the 
tenant-defendants surrendered 8 kathas in 
favour of the plaintiffs, and they remained 
in possession of the remainder. The plaint- 
iffs, therefore, alleged that they were entitl- 
ed to recover Rs. 11-7-74 with cesses as the 
rent for the land now held by the tenant- 
defendants. They accordingly brought the 
present suit for apportionment of the rent 
and for recovery of arrears. 


The defence of -the tenant-defendants ` 


was that there was no surrender but forcible 
dispossession by the plaintiffs as regards 8 
kathas out ofthe holding, and they’ pleaded 
that so long as the dispossession lasted 
there was a suspension of the entire rent 
and the plaintiffs were not entitled to re- 
cover any rentso long as they kept the 
defendants out of possession of the 8 kathas. 

The learned Munsif held that the story 
of surrender had not been proved and that 
the defendants’ story of forcible disposses- 
sion had also not been proved. The plaint- 
iff were, however, admittedly in posses- 
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sion of 8 kathas and the tenants continued 
in possession of the remaining area. The 


Munsif was of opinion that it would be 


highly unfair and inequitable to hold that 
the tenants should possess the remaining 
land and enjoy the usufrncts thereof and 
still withhold the rent therefor. He ac 
cordingly made a decree apportioning the 
rent and making a decree forthe years in 
suit. 

On appeal, the learned Subordinate Judge 
has set aside the decree of the Munsif and 
has held that so long as the dispossession 
lasts the plaintiffs are not entitled to recover 
any rent. He has accordingly dismissed 
the suit. The plaintiffs appeal against 
this decision. 

A number of rulings were cited on be- 
half of the defendants-respondents to the 
effect that when there is a dispossession by 
the landlord either of the whole orof a 
portion of the holding, the tenant wag 
entitled to withhold the entire rent so 
long as possession was not restored to the 
tenant. The proposition of law is not dis- 
puted. on behalf of the appellants ; but it 
is contended that under the facts of the 
present case the defendants are not entitled 
to withhold the entire rent. The conten« 
tion is that the dispossession, according to 
the finding of the Munsif, took place in 
1915, and, therefore, a claim for possession 
by the ftenant-defendants would be barred 
by two years’ limitation under Sch. III of 
the Bengal Tenancy Act, and the plaintiffs 
cannot, therefore, be compelled to restore 
possession of the § kathas inasmuch as they 
have acquired an indefeasible title by lapse 
of time, The appellants contend that the 
holding of the defendants must, therefore 
be taken to consist of the area now intheir 
possession, and a fair rent ought to be 
settled therefor. 

‘There is some force in this contention, 
and it does appear inequitable, as observed 
by the Munsif, that the tenant should take 
no steps to recover possession of the portion 
of the holding from which he has been 
disposséssed, should retain possession of 
the remainder of the holding and yet should 
withhold the entire rent. The policy of the 
law, however, seems to be that a landlord 
is bound to keep his tenant in peaceful 
enjoyment and possession of the holding. 
If he disturbs the possession of the tenant 
hé is not entitled to recover rent from the 
tenant. The tenant’s claim for recovery of 
possession may be barred by lapse of time, 
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but he can still compel the landlord to 
restore possession of the holding or the 
portion thereof from which he has been 
dispossessed by the landlord by withhold- 
ing payment of rent for the entire area. It 
is not necessary to refer to the reported 
gases where it has been held that a tenant 
is entitled to withhold payment of entire 
rent if he is dispossessed by the landlord 
from the whole or a portion of the holding; 
this proposition is admitted on behalf of 
the appellants: and the only circumstance 
relied upon by them, viz., the fact of the 
tenants’ claim to recover possession being 
barred by ‘limitation is not sufficient to 
entitle the’ plaintiffs-landlords to recover 
any portion of the rent. In my opinion, 
the decision of the learned Subordinate 
Judge is correct and must be affirmed. 
The appeal is dismissed with costs. 
A./8. D. Appeal dismissed. 


CALCUTTA HIGH COURT. 
APPEAL FROM PPETI Drorge No. 33 oF 
. 1 


March 4, 1926. 
Present:—Mr. Justice Ouming and 
Mr. Justice B. B. Ghose. 
RAJENDRA KUMAR DAS—PLAINTIFF 
—-APPELLANT 
: versus 
SARAT CHANDRA DAS AND OTHERS 
—DEFENDANTS— RESPONDENTS. 

Landlord and tenant—Occupancy tenant—-<ssertion 
of higher right, whether entails forfeiture. f 

An assertion by an occupancy tenant ofa higher 
right than he actually has, does not entail forfeiture 
of his rights as occupancy tenant. i 

Appeal against a decree of the Subordi- 
nate Judge, Second’ Court, Sylhet, dated 
the 22nd of June, 1923, affirming that of 
the Munsif, Second Court, Habiganj, dated 
_ the 30th of June, 1922. 

Mr. Gopal Chandra Das and Babu 
Nikunja Behari Roy, for the Appellant, 
Babu Paresh Lal Shome, for the Respond- 
ents. | f : 

JUDGMENT. 

Ghose, J.—This appeal’ arises out of a 
suit for recovery of possession of certain 
lands on the ground that the plaintiff and 
defendants Nos. 1 to 3 were co-sharers with 
regard to a mirash right and that by a parti- 
tion the landsin suit have been assigned 
to the share of the plaintiff. The plaintiff 
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is, therefore, entitled to recover khas pos- 
session of these lands. He was resisted by 
defendants Nos. 1,2 and 3 and by another 
set of defendants Nos. 4 to6. The plea of 
the defendants Nos. 1 to 3 was that they were 
occupancy raiyats on the lands in dispute 
from before they had acquired any interest 
in the mirash and that the plaintiff was 
not entitled to recover khas possession of 
the lands in suit. The defendants Nos. 4 
to 6 alleged that some of the plots in suit 


“were in their possession by virtue of a 


mortgage executed in their favour by de- 
fendants Nos. 1,2 and 3 and that if the 
plaintiff sought to recover possession as 
against them, he was bound to redeem the 
mortgage. 

- The Court of Appeal below affirming the 


decision of the trial Court has found that 


the plaintiff has maliki interest in the 
entire lands in suit. The defendants Nos. ` 


. l to 3, however, have established their plea 


that they have an soccupancy right in the 


‘lands and that although some of the de- 


fendants mortgaged a portion of their 
holding to defendants Nos. 4 to 6 on the 
allegation that they had mirash right, as 
a matter offact they had no mirash right 
at the time of the mortgage. Therefore, 
the mortgagees only got a mortgage of 
the occupancy right in the portion of the 
jote mortgaged to them. On these findings - 
he dismissed the plaintiff's claim for khas 
possession of the lands in suit. 

The only point argued before us is that 
the defendants having put forward a 
mirash right to the disputed lands and’ 
having mortgaged the lands on the asser- 
tion of that right, it isnot open to them 
to plead an occupancy right in the disputed 
lands. This argument we are unble to 
accept. An assertion by the defendants of 
a higher right than what they actually 
have, will not cause a forfeiture of their 
rights as occupancy raiyats. The plaintiff 
is, therefore, not entitled to khas possession - 
of the lands in dispute but he is only en- 
titled to'recover rent payable on account 
of this land. Besides, as the mortgage is 
only with regard toa portion of the land, 
the plaintiff is not entitled to any claim ar 
against the mortgagees for possession of 
the lands. Nor is he bound to redeem the 


f mortgage, 


The appeal is, therefore, dismissed with 
costs. 

Cuming, J.—I agree. 

a./S. D. Appeal dismissed, 
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PATNA HIGH COURT. 
APPEAL FROM APPELLATE Deore No. 553 
: oF 1923. 
May 25, 1926. 
Present:——Mr. Justice Ross. 
BALAK SINGH BHUMIJ AND OTHERS— 
. PLATNTIFFS—APPBLLANTS 


versus 
SRIKANTA. MANJ HI— DEFENDANT — 


RESPONDENT. 

Chota Nagpur Encumbered Estates Act (VI of 1876), 
ss. 2, 3—Usufructuary mortgaye—Lstate of mortgagor 
vested in manager—-Decree for rent against tenants, 
if decree for interest against mortgagor —Hxecution. 

Asa decree for rent obtained bya usufructuary 
mortgagee against the tenants of the mortgagor is 
substantially a decrea against, the mortgagor himself 
for the interest on his mortgage, it cannot be execut- 
ed against the tenants, after the estate of the mort- 
gagor hag vested in a manager, appointed under s. 2 
of the Chota Nagpur,Encumbered Estates Act. A 

Appeal from a decision of the Subordi- 
nate Judge, Purulia, dated the 22nd March, 
1923, reversing that of the Munsif, Purulia, 
dated the 10th March, 1920. 


Mr. A. K. Roy, for the Appellants. 


Messrs. A.B. Mukharji and B. B.Mukharji, ` 


for the Respondent. 


JUDGMENT.—This is an appeal by the 
plaintiffs in asuit to cancel the sale of a 
holding in execution cf a decree for rent on 
the ground that it wasfraudulent and with- 
out jurisdiction, and for confirmation or re- 
covery of possession. The suit was decreed 
by the Munsif and his decision was affirmed 
by the Subordinate Judge; but the appeal 
was remanded by this Court on the ground 
that there had not been a proper finding 
onthe question of fraud, and the Subordi- 
nate Judge has now dismissed the suit. 

Mr. A. K. Roy on behalf of the appel- 
lants, frankly admitting that the finding 
on the question of fraud was conclusive 
against him, advanced a new and ingenious 
argument based upon s. 3 of the Chota 
Nagpur Encumbered Estates Act, 1876. 
- fn order to understand this argument it is 
` necessary to state certain facts. | 
. The plaintiffs were the tenants of the 

zemindar of Barabhum who, in 1911, gave 
a usufructuary mortgage to the zemindar 
of Dumra, and he, in his turn, in the same 
year, assigned the mortgage to the Midna- 
pur Zemindary Company, defendant No. 2. 
The Company brought Rent Suit No, 612 
of 1913 against the plaintifis for rent from 
1319 to the 12-annas kist of 1320 and ob- 
tained an ex parte decree on the 20th of 


September, 1913, In 1914, the estate came 
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under management under the provisions 
of the Encumbered Estates Act and the 
manager brought Rent Suit No. 1514 of 
1915 against the present plaintifs for rent 
from 1319 to the 12-annas kist of 1322, 
That suit was decreed and the amount of 
the decree was deposited by the plaintiffs 
on the 24th of October, 1916. In that year 
the Midnapur Zemindary Company took 
out execution of their rent-decree in Exe- 
cution Oase No. 560 of 1916; and, on the 
4th of December, 1916, the plaintiffs’ hold- 
ing was sold at auction and purchased by 
defendant No. 1. When the auction-pur- 
chaser took possession on the 17th of June, 
1917, the plaintiffs alleged that they came 
to know of the ex parte decree and applied 
to the Revenue Court and got the cx parte 


. decree set aside and the suit dismissed on 


the 15th of December, 1917. They then 
applied to have the sale set aside, but failed 
and, therefore, they instituted this suit 
alleging that the sale was fraudulent and 
without jurisdiction. 

The argument is that as the proprietor 
of the encumbered estate had granted a 
usufructuary mortgage, the rent due by 
the tenants was taken by the mortgagee in 


lieu of interest on the loan and, that in 


recovering a decree for rent against the 
tenants, the mortgagee was only recovering 
interest against his debtor and that this was 
a debt or liability of the proprietor of the 
encumbered estate; and, consequently, no 
proceedings in execution of the decree 
could be taken after 1914, It was for the 
manager of the estate to realize renis from 
the tenants and to apply the income in the 
manner directed by the Act; and it was 
not open to any individual creditor to pro- 
ceed by way of execution on his own ac- 
count. It was contended that all that the 
Midnapur Zemindary Company could do, 
after the estate came under management 
was to file their decree before the manager, 
In reply to this argument, it is, contended 
that s. 3 contemplates the stay of proceed- 
ings pending in Court with regard to the 
property of the proprietor of the encum- 
bered estate and that the object of the rule 
is the protection of the estate. But here 
no proceedings were taken against the 
estate, but the Midnapur Zemindary Com- 
pany was only executing a decree against 
the tenants. Itis further contended that 
when the decree was passed, the tenants’ 
liability to pay and the zemindar's right 
to realize the rent were merged in the 
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decree and the debt was no longer a con- 
‘tractual debt; and that such a debt is not 
: contemplated by s. 3 of the Act. 

: Itis to be noticed that the manager sued 
-the tenants for the rent of the years for 
which the Midnapur Zemindary Company 
had already brought a suit, and realized 
-the rent from them. As the ex parte decree 
‘of the Midnapur Zemindary Company was 
get aside, it must be taken that the tenants, 
‘and consequently, the manager, had no 
notice that proceedings for recovery of this 
rent had been taken by the usufructuary 
mortgagee before the date when the estate 
came under management. The manager, 
finding arrears outstanding, was bound to 
take steps to realize the rent and the hard- 
ship of the procedure adopted by the 
Zemindary Company is apparent, as the 
tenants have paid the rent for these years 
and have satisfied the decree, while their 
holdings have been taken from them in 
execution of another decree for the same 
years. A state of things like this could 
only happen because of the existence of an 
encumbrance and the claim of the mort- 
gagee although directly against the tenant, 
is substantially a claim against the pro- 
prietor for interest on his mortgage. Iam, 
therefore, inclined to think on the whole 
that the argument on behalf of the appel- 
lants is sound and that the procedure 
adopted by the Midnapur Zemindary Com- 
pany in executing their decree after the 
estate had come under management was 
contrary to law; and the sale in execution 
was without jurisdiction and must be set 
aside. f : 
- Two other points were taken on behalf 
of the appellants. The first was with re- 
gard to Jehur Singh, one of the recorded 
tenants. The learned Subordinate Judge 
found that he wasnot dead at the time of 
the decree as had been alleged by the 
plaintiffs; but, it is argued, that if he was 
dead atthe time of the execution, the sale 
was void ‘unless his representative was 
brought on the record. But there is no- 
thing to show, and no finding, that he was 
dead at the time of the execution. The 
second point was that the trial Court found 
that one Udhab, the son of one of the 
recorded tenants, Ridai Bhumij, was not 
brought on the record and, therefore, the 
decree was not a rent-decree; and that this 
point has not baen dealt with by the Sub- 
ordinate Judge. The point is not speci- 
fically dealt with, but the learned Subor- 
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dinate Judge says that it appears from 
the khatian and the decree that all the 
persons named in the khatian or their heirs 
were sued. 

But on the first ground the appellants 
are entitled to succeed and the appeal 
must be decreed with costs and the decree 
of the Subordinate Judge set aside and 
the plaintiffs’ suit decreed with costs 
throughout, 


a/s. D. Appeal decreed. 


CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATE DECREES 
Nos. 2310 anp 2345 oF 1923. 
December 22, 1925. 
Present:—My, Justice Cuming and 
Mr. Justice B. B. Ghose. 
In No, 2310 oF 1923. 
KINU SHAIKH (MOLLA)—Derenpant 
No, 4—APPELLANT 
In Appean No, 2345 or 1923. 
NIRODE KRISHNA GHOSE 
— DEFENDANT No, 3-~APPELLANT ` 
i versus , 

RAJ KUMAR GHOSE AND ANOTHER 
PLAINTIFFS AND OTHE&S—DEFENDANTS— 
RESPONDENTS IN BOTH, 

Occupancy tenant—Transfer of holding-—-Repudia- 
tion of tenancy. 

Where an occupancy tenant transfers his holding 
but continues in possession as an under-tenant of the 
transferee and pleads in defence to landlord's suit" 
for ejectment that his holding was transferable and 
that he had every right to transfer it, his plea 
coupled with his act of transfer is a sufficient. in- 
dication of his intention to repudiate the tenancy 
between himself and the landlord before the latter's 
suit, and, therefore, he and his transferee are liable to 
he evicted. [p. 591, col. 1.) : 

Appeals against the decrees of the Sub- 
ordinate Judge, Jessore, dated the 30th of 
June, 1923, reversing those of the Munsif, | 
First Court, Narail, dated the 4th of 
February, 1922. 


Babus Sarat Chandra Bose and Nani Lal 
Dey, for the Appellants in Appeal No. 2310 
of 1923. 


Sir Provas Chandra Mitra, Babus Suren- 
dra Nath Basu (Sr) and Hemendra Chandra 
Sen, for the Appellants in Appeal No. 2345 
of 1923. 

Babus Rupendra Kumar Mitra and Nagen- 
dra Nath Ghose (Jr.), for Babu Prafulla 
Kumar Dass, for the Respondents in both, 


(86 I. ©. 1926) 
JUDGMENT. | 
‘Cuming, J.—These two appeals arise 

out of a suit for recovery of possession. 
The plaintiffs’ case was as follows: The 
plaintiffs are the purchasers of a certain 
ganti right. Under the ganti was a certain 
* occupancy holding of which the tenants 
were one Menajuddi and his nephew Kinu: 
They sold the holding to defendant No. 1, 
the benamidar of defendant No.3. Menaj- 
uddi and Kinu and on Menajuddi’s 
death his daughters, defendants Nos. 4 and 
5 remained in possession as under-ryots 
under defendant No. 3. 

Menajuddi and Kinu had no transferable 
right in the holding and hence the sale had 
the effect of an abandonment of the hold- 
ing and plaintiffs are entitled to re enter. 

The defence was that (1) the interést 
of Menajuddi was a transferable one, (2) 
that defendant No.3 obtained recognition 


after the purchase and that at any rate.’ 


the landlord was not entitled to khas pos- 
session or in other words to eject defend- 
ants Nos. 4 and 5 the original tenants 


as they continued in possession after the sale. 


The first Court found that defendants 
Nos. 4and 5 had no ‘transferable interest 
in the land. that it had not been proved 
that defendant No. 3 had: been recognized 


by the landlord. He found that it had not: 


been proved that the defendants Nos. 4 
and § repudiated the tenancy under the 
plaintiff and so there had been no abandon- 
ment: Plaintiff was entitled to have his 
title tothe land declared and to get rent 
‘from defendants Nos. 4 and 5. 

Defendant No. 3 and plaintiff both ap- 
pealed to the District Court. The learned 
Subordinate J udge held that the interest 
of Menajuddi in the land was a non- 
transferable one, that defendants Nos. 4 
and 5 had repudiated the tenancy and 
abandoned the land. , 

Hence he decreed the plaintiffs’ appeal 
. and dismissed the appeal of defendant 


No. 3 and decreed‘the whole of the plaint- 


iffs’ case. 

‘Both defendant No. 3 and defendants Nos. 
4 and 5 have separately appealed, 

They, both contend that in the circum- 
stances of the case the plaintiff is not en- 
titled to re-entry on the land. The seç- 
tion of the Bengal Tenancy Act which 
deals with the right of the landlord to re- 
entry and the circumstances under which 
he is entitled to re-entry is s, 87. 

The section provides that if'a raiyat 
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voluntarily abandons his residence without 
notice to his landlord and without arrang- 
ing for the payment of his rent as it falls 
due and ceases to cultivate his holding 
either by himself or by some other person, 


. the landlord may at any time after the 


end of the agricultural year enter on the 
holding and let it to another tenant.. It 
has been held that the section is not ex- 
haustive and that it only provides for the 
cases in which a landlord can re-enter 
without bringing a suit. It is open to the 
landlord to proceed by way ofa suit if 
he can prove that the facts and circum- 
stances of the case lead to the inference 
of abandonment. [Samujan Roy v. Munshi 
Mahton: (|), Ram  Pershad, Koeri v. 
Jawahir Roy (2) and Matookdhari Shukul 
v. Jugdip Narain Singh (3).] As to whether 
s. 87 is or is- not exhaustive, I do not pro- 
pose to discuss, for, the question has not 
been raised in that form before us and I 
reserve my decision on this point to an- 
other’ occasion when the question has been 
properly raised and argued. I shall now 
proceed to deal with the present case in 
the light of the various decisions. The 
sheet anchor of the appellants’ case is the 
cass of Ramesh Chandra Mitra v. Daiba 
Charan Das (4). In that case the entire 
occupancy jote was sold and the ryot took 
settlement from the vendee of some cul- 
turable plots and also of the holding. He 
no longer paid rent to his original land- 
lord but there was nothing to show he re- 
fused to doso. The landlord did not re- 
cognize the purchase. The purchase was 
atanauction-sale in execution of a money- 
décree against the tenant. It was held 
that the landlord could not eject the trans- 
feree as on the facts found, there had been 
no abandonment or repudiation of the ten- 
ancy by the tenant. Rankin, J., would seem 
to hold that the. sale of a non-transfer- 
able occupancy holding which the ryot 
continued te cultivate as an under-ryot 
did not of itself constitute abandonment. 
The learned Judge would seem to rely, if 
I understand him rightly, for the definition 
of abandonment, on s. 87 of the Bengal Ten- 
ancy Act, He then discusses whether there 
had been relinquishment or repudiation. 


(1) 4 O. W. N. 493. 
(2) 70. L. J. 72; 120 W. N. 899. 4 
ae) 28 Ind. Cas. 343; 19 O. W.N. 1319; 210. L.J, 


“Wi 18 Ind. Oas. 497; 28 O, W. N, 602; 39 0. L. J; 
350; A.I. R. 1924 Oal, 900. 
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He held there was no suggestion of relin- 
’.quishment. As to repudiation he held that 
to enter into an agreement with the trans- 
feree to hold under him a portion of the 
holding sold in execution of six §money-de- 
-crees did not amount to the repudiation of 
the tenancy under his original landlord. 

I may here note that this case isso far 
distinguishable from the present case that 
the sale i in that case was involuntary whilst 
in the present case it was voluntary [Daya- 
moyi v. -Ananda Mohan Roy (5)]. From 
the decision in Ramesh Chandra Mitra’s 
case (4) the principle may be gathered 
that the sale by a ryot of “a non-trans- 
ferable jote which he continues to cul- 
tivate does not constitute abandonment 


‘and also the further principle that the’ 
transferee cannot be ejected so longas the. 


landlord has not the right to eject the origin- 
al tenant. In the case of Monmatha Kumar 


Roy v. Josada Lal Poddar (6) it was held that 
mere transfer, apart from other considerations. 


does not give the landlord the right: to re- 
enter. With greai respect to the learned 
Judges I may say that I find considerable 
difficulty in agreeing to the proposition that 
-a ryot could sell his interest as a ryot and 
remain on the land as an under-ryot and 
be not considered to have abandoned the 
holding. Holding is defined as the parcel 


or: parcels of land held by a ryot and. 


forming the subject of a separate tenancy. 
. The expression ‘ryot’ in the Act does not 
-include under-ryot (sees. 4, Bengal ‘Ten- 
ancy Act) and when the Act uses the ex- 
- pression ‘ryot’ it means ryot and not under- 
.ryot. Therefore, a holding is the parcel of 
land held by aryot. When the ryot be- 
comes an under-ryot he is no longer in pos- 
. Session of the holding because itis only 
land held by a ryot that can be described 
as a holding. It would seem, therefore, 
that by becoming an under-ryot he has 
‘abandoned his holding. Probably the‘pre- 
sent position has been arrived at because 


the distinction between'a ryot and under- , 


ryot and the fact that in the Bengal 
Tenancy Act -the terms are not inter- 
-changeable has not always been kept in 
< mind. Possibly it may be argued that so 
long, as he remains in the village and his 
vendee pays the rent that he was still resid- 
j ing in the village and has arranged for the 


< (5) aT To; ya 61; 42 C. 172 at p. 223; 18 0. W. N. 
971; 20 0. L. J. 52. 

. @),77 Ind. O “One 551; 28 0. Ww. N. 300; A. LR. 1924 
Çal, 
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payment of rent although he is not cultivat- 
ing his holding any longer but his vendee’s 
holding. Mr. “Mitter who has appeared on 
behalf of the respondent-landiord has 


argued that the present case is distin- 
` guishable from both these authorities. He - 
‘contends that in the present case the ten-- 


ant has repudiated his tenancy under the 
landlord and argues that in such cir- 
cumstances the landlord is entitled to re- 
enter. To prove the repudiation he relies 
on the defendant's own case in his written 
statement which was that he had sold the 
holding which was transferable as he had 
every right todo. Mr. Mitter relies on the 
case of Kali Charan Ghosh v. Arman Bibi 
(7). That case was very similar. The 
learned Judge remarked (page 223*): “Of 
course it is true that the transfer of a non- 
transferable holding does not work a for- 
feiture, It is true, too, that defendants 
Nos. 1 to 3 have not given up occupation of 
the land as they are still cultivating it, 
But it appears from their written statement. 
that they have repudiated the relationship 
of landlord and tenant which formerly ex- | 
isted between them and the plaintiffs. They 
did not raise the plea that their rights 


‘were not transferable and that they were 
‘willing to pay rent to the plaintiffs as beford, 


On the contrary they pleaded that their 
interest’ was transferable and had been 


. transferred and so they were in occupation 


of the.land as under-tenants of the trans- 
ferees the defendants Nos. 4-6 and not asthe 


‘tenants of the plaintifis.................- In these 


circumstances they have by their own act 
put an end to the relationship of landlord 
and’ tenant which formerly existed.” There 
is little, if anything, to distinguish the case 
from the present one. . 

It has been contended that the repudia- 
tion must be before suit. Perhaps if there 
had been no suggestion before the written 
statement the contention might have some 
weight. 

But it seems to me that the'statement in 
the written statement may be relied on as 
showing what the defendants intended by 
their former acts. 


Judges use the expression that the defend- 
ants by their own acts and pleadings have 


‘put an end to the relationship of landlord 


and tenant. Iagree with the lower Appel- 


late Court that the defendants Nos. 4 and 5 


arf) 4 Ind Cas. 473; 13 C. W. N. 220; 5 M. L T 


“Singo of 130, wW. NARA 


In the case of Kali | 
-Charan Ghosh v. Arman Bibi (7) the learned 
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-have repudiated the tenancy between them- 
` selves and the plaintif. i 
._ As I understand the decision of Ramesh 
Chandra Mitra v. Daiba Charan Das 


(4), even though there has been no abandon- - 


. ment, repudiation by the original tenant 
is sufficient to justify the landlord in 
_evicting him. The present case, therefore, 
would not ‘seem really to turn on the 
. question of abandonment but whether 
there had been a repudiation of the ten- 
ancy by the tenant. The lower Appellate 


Court has held that there has been a re- ` 


‘pudiation of the tenancy and with that 
finding I am not prepared to disagree. It 
seems tome that the plaintiff is entitled 
.to evict. defendants Nos. 4 and 5. Clearly, 
‘once defendants ‘Nos. 4 and 5 are gone, 
the transferee has’ no title as 
landlord. Ei 

The result is these appeals fail and are 
dismissed with costs. 

Ghose, J.—I agree that the appeals 
‘ should be dismissed. The findings of fact 
bring the case within the four corners of 
the case of Kali. Charan Ghosh v. Arman 
Bibi (7) which the Court of Appeal below 
has followed. I cannot, however, refrain 
trom expressing my regret that it was ever 
held, after the passing of the Bengal Ten- 
ancy Act, that the unauthorized transfer of 


a non-transferable occupancy holding gave . 


the landlord the right to recover khas pos- 
“session as on an abandonment. The land- 
lord's right might have been sufficiently 
-safeguarded if it were held that he was not 
“bound to recognize the transferee, but was 
` „entitled to hold his recognized tenant res- 
_ponsible for the rent and to enforce his 
‘decree for rent against such tenant by 
-bringing the holding to sale. But the right 
of the landlord conferred by the cases must 
now be held to be a part of the law of the 
land, and can only be interfered with by 
the Legislature. This right of the landlord 
to eject has given rise to a volume of cases 
in the reports in which subtle distinctions 
have been made as to where a tenant may 
-þe held to have abandoned the holding and 
where not, apart from what constitutes an 
abandonment under.s. 87 of the Act, dis- 
tinctions too subtle to serve as any useful 
guide for the decision of other cases, With 
great respect, it seems to me very difficult to 
discover any true principle from them and 
may one reasonably wish that there were 
no such cases. 


A, /8, D, Appeals dismissed. 


- - BAISNATH-B,-SRI-BHAGAVAN, 
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-creed the suit. 
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- ALLAHABAD HIGH COURT. 
Seconp Civic AppgaL No. 1554 or 1923, 
l May 18, 1926. 
.Present:—Mr, Justice Daniels and 
Mr, Justice King. 
Lala BAIJNATH AND ANOTHER— 
PLAINTIFF3—A PPELLANTS 
versus 

SRI BHAGWAN AND OTHERS 

— DEFENDANTS— RESPONDENTS. 
. Limitation Act (IX of 1908), Sch. I, Arts. 142, Ihh— 
Civil Procedure Code (Act V of 1908), O. XX1, r. 35 
—Evidence Act (I of 1872), s. 114—Execution of decree 
—Formal possession, delivery of—Presumption—Suit 
to recover possession— Limitation, commencement of. 

Where a dakhilnama indicating formal delivery of 

possession, is given to a -decree-holder, then in the 
absence.of any evidence of fraud in connection with 
that delivery of possession, the Court must presume 
‘that formal possession of the property mentioned in 
the dakhilnama was given to the decree-holder. 


A formal delivery of possession in execution of a 
decree gives a fresh start of limitation for a suit, to 
recover possession of the property of which formal 
possession was given. 


Second appeal against a decree of the 
Subordinate Judge, Agra, dated the 13th 
of July, 1923. 

Mr. N. P. Asthana, for the Appellants. 

- Mr.G, Agarwala, for the Respondents, 


© JUBGMENT.—This is an appeal by 


the plaintiffs arising out of a suit in which 
they claim a half share in certain property 
by partition. Their right to a half share 
in this property was juditially affirmed ag 
against the defendants or their predeces- 
sors by a decree passed on the 25th June, 
‘1904, and they obtained formal possession 
from the Court on the 17th January, 1908. 
The sole point argued in the Court below 
and: in this Oourt was one of limitation. 
The present suit was filed on the 10th Janu- 
ary, 1920, The question is whether limi- 
tation should run from the date of con- 
firmation of the sale under Art. 138 of the 
Limitation Act, or from the date of de- 
livery of formal possession under Art, 142 
or Art. 144. The suit is within 12 years from 
the latter date but beyond 12 years from 


‘the former. . 


' The trial Court held that delivery of 
formal possession by the Court formed 
a fresh starting point for limitation, and de- 
The lower Appellate Court 
reversed this decree. The finding of the 


` Oourt below is very difficult to understand. 


‘The learned Subordinate Judge seems to 
think that there was no provision for deli- 
very of symbolical possession under the Code 


-, 10-—Mortgage-decree—Costs of 
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of 1882, although s. 319 of that Code, which 
provides for delivery of symbolical posses- 
sion, was expressly referred to in the judg- 
ment of the trial Court. This mistake 
entirely vitiates the judgment of the learn- 
ed Subordinate Judge. The learned Sub- 
ordinate Judge thought that symbolical 
possession could not be delivered, because 
no such possession was allowed by law, and 
that even if it could be delivered, it was 
necessary formally to. prove all the steps by 
which that possession was delivered. . The 
learned Subordinate Judge overlooks the 
presumption that the acts of a Court 
have been regularly carried out unless the 
contrary is shown. Jn face of the formal 
dakhilnama given to the plaintiff under the 
orders of the Court, and in the absence of 
any evidence of fraud in connection with 
that delivery of possession, it is clear that 


- formal possession was given, and such for~ 


mal possession in a case to which it applies 
is, under the Full Bench raling in Jang 
Bahadur Singh v. Hanmant Singh (1), ‘suffi-. 
cient to give a fresh starting point for limi- 
tation. -Weaccordingly set aside the decree 
of the Court below and restore: that of 
the trial Oourt with costs in all Courts in- 
cluding. in this Court fees on the higher 
scale. ae 

OAK, Decree set aside... 


“ (1) 63 Ind. Oas, 212; 19 A. L. J. 469; 43 A. 520. 
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ALLAHABAD HIGH COURT. 
- LETTERS Parent APPEAL No, 84 oF 1925. ` 
May 26, 1926. : i 
Present:~-Sir Grimwood Mears, Kr., 
». Ohief Justice and Mr. Justice Mukerji. 
HET RAM alias UDIT NARAIN— 
2 . “JUDGMENT-DEBTOR— APPELLANT | 


VETSUS 
RAJA DUTT PRASAD SINGH—DEOREE- 
-HOLDER—RESPONDENT. 
. Civil Procedure Code (Act V of 1908), 0. XXXIV,- 
execution, whether 
recoverable from mortgagor or from mortgaged pro-. 


erty. 

7 Rule 10 of O. XXXIV of the O. P. O. has nothing 
to do with costs awarded in execution proceedings. 
It relates tocosts that have been incurred by the” 
mortgagee since the passing of the preliminary decree, 
and before the final decree is made in the case. Any 
costs incurred in execution proceedings by the deeree- 
aoir are recoverable personally from the judgment. 
debtor. 


2 
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Letters Patent Appeal against the judg- 
mentof Mr. Justice Sulaiman, in Execution 
First Appeal No. 379 of 1924, dated the 29th 
May 1925, reported in 88 Ind. Cas. 829. 

i Mr. Benod Behari Lal, for the Appel- 
ant. 
-Mr. S. N. Gupta, for the Respondent. 

JUDGMENT.—The question for deter: | 
mination in this appeal is whether the 
costs awarded in execution proceedings to 
the decree-holder are recoverable personal- 
ly from the judgment-debtor or must be 
realised, along with the mortgage-monéy, 
by. sale of the property mortgaged. 

Briefly the facts are these: A prelimi- 
nary decree for sale was made on the 4th’ 
of March, 1910, and the final decree was 
passed on the 30th of April, 1915. In 1917. 
the decree was put into execution and on 
the 14th of December, 1920, the execution 
proceedings: were struck off as being partial- 
ly successful. The decree-holder was 
dissatisfied with this order of striking off: 
of his application and he appealed to this 
Court. The appeal was successful and this 
Court awarded to the decree-holder a sum 
of Rs. 166-8 0 as the costs of appeal. It is 
this order of costs that is under execution 
now and the judgment-debtor has come 
up with the plea that the money should 
come out of the property mortgaged and 


- not from him personally. The judgment- . 


debtor has been unsuccessful throughout. 
His case is that under r. 10, O. XXXIV 
of the O. P. C., the costs awarded against 
him ought to come out of the property 
mortgaged and not from him personally. It 
is perfectly clear to us, as it was to the 
learned Single- Judge against whose judg- 
ment this appeal has been filed, that r. 10 
has nothing to do with the costs awarded. 
in- execution proceedings. It relates to 


_ costs that have been incurred by the mort- 


gagee since the passing of the preliminary’ 
decree and before the final decree is made 
in the case. Order XXXIV does not deal’ 
with the execution ofa decree; and the OC, 
P. ©., in which O. XXXIV finds a place 
has provided distinct rules for execution of 
decrees. : 

We think that the appeal has no force: 
and we dismiss it with costs including: 
A fees ‘in this Oourt on the higher: 
scale. ; i 


Z K, Appeal dismissed, 
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ALLAHABAD HIGH COURT. ` 
Second Civie APPEAL No: 1463 or 1923, ` 
May 25, 1926. 
Present: —Mr, Justice Daniels and 
Mr. Justice King, 
Saiyed AGHA HAIDAR AND OTHERS— 
f DEFENDANTS—APPELLANTS | - 


VETSUS 
Tar CITY BOARD, MUSSOORIE— 
PuaINTIFF—RESPONDENT. 

U. P. Municipalities Act (II of 1916), s. 149 (2), (a) 
—‘Lessor,” meaning of—Property leased by one ço- 
owner—Co-owners, other; whether lessors. z 

The word “lessor” in cl. (a) of s. 149 (2) of the U. P. 
Municipalities Act cannot be restricted to mean only 
the person who actually gave the lease. The trans- 


feres of a lessor must also be considered to be a lessor . 


if he obtains. possession of the property. [p. 543, col. 2.] 

When property has been let by one co-owner on 
behalf of the proprietary body and the other co-owners 
are on their own showing in possession of the pro- 
perty and actually realise their share of the rent 
from the co-owner who has given the lease, the other 


co-owaers must be held to bə lessorg within the , 


meaning of s. 149 (2) (a) of their respective shares in 
the property. [p. 594, col. 1.] 


Second appeal from a decree of the 
District Judge, Saharanpur. f 

Dr. K. N. Katju, for the Appellants. 

Mr. G. W. Dillon, for the Respondent. 


- JUDQMENT.—Dəfendants Nos. 9—12, 
namely, Mohammad Ayub and others, were 


the owners of certain house property in- 


Mussoorie. Oertain shares of that house pro- 
perty were put up for sale in execution of 


a decree and were purchased by defendants - 


‘ Nos. 1—8, namely, Saiyed Agha Haidar and 
others, on the 15th May, 1918. 
The City Board of Mussoorie brought a 
suit in 1922 claiming water-tax and house- 
_tax from the auction-purchasers (defendants 
Nos. 1—8) in proportion to the shares which 
they had purchased, for the years 1918-1919, 
1919-1920 and 1920-1921. The tax was pay- 
able on the 15th September in each year. 


The auction-purchasers contested the 
claim on the ground (among others) that 
although they purchased the shares in the 
house property in May 1918, they did not 
get possession over the houses until the 
léth December, 1920, nor did they realise 
‘any rent from the tenants during the period 
in suit. Their contentioa was that the 


taxes for the period in suit were recoverable , 


from defendants Nos. 9—12, who had remain- 
ed in possession of the houses until the 16th 
December, 1920, and had collected all the 
rent from the tenants. 

The Court of first instance decreed the 
plaintiff's claim. 
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In the lower Appellate Court the same 


' plea was raised on behalf of the defendants 


Nos, 1—8, and it was argued that they could 
not be regarded as the “‘lessors” of the house 
property within the meaning of s. 149 (2) of 
the U. P. Municipalities Act, 1916, since 
they were not in possession of the property 
and did not realise any rent from the 
tenants. 

The Court below found that there was no 
proof that the appellants realised rent them- 
selves directly from the tenants of the shops. 
Mohammad Ayub and others continued to 
collect rent from the shopkeepers while 
defendants Nos, 1—8 bad to get their shares 
of the rent by suing Mohammad Ayub and 
others in the Civil Court. Defendants Nos. 
1—8 had brought a partition suitin 1919 
against the other defendants for obtain- 
ing separate possession by partition of 
the shares which they had purchased. 
In this partition suit, the auction-pur- ' 
chasers had alleged that they were owners 
in possession of the property. Hence they 
did not ask for delivery of possession 


- but merely for partition of their undivided 


shares. The Oourt below finding that the 


` auction-purchasers in their partition suit 


had alleged that they were in possession - 
of the property, held that on their own 
statement they must be considered to be the 
lessors. 

As the house property was let and was in 
the actual possession of the lessee, the taxes 
were primarily leviable under s. 149 (2), 
cl. (a) from the “lessor”. The only question 
which we have to consider in second appeal . 
is whether the auction-purchasers, 7. e., de- 
fendants Nos, 1—8, should beheld to be the 
“lessors” within the meaning of s. 149 (2), 
during the period in suit, 

The word “‘lessor’’ cannot be restricted to 
mean only the person who actually gives 
the lease. If the property belongs to sone 
person who gives the lease and afterwards 
dies, then his legal representatives must 
be held to be the “lessors” within the mean- 
ing of s, 149 (2) if they obtain possession 
of the property. 

Again, supposing the property belongs to 
several co-owners and one co-owner actually 
gives the lease on behalf of the whole pro- 
prietary body, then every co-owner must be 
held to bea “lessor”. Also the transferee of 
a lessor must be considered to be a lessor if 
he obtains possession of tlie property. For 
the purposes of this case it is unnecessary 
to decide whether or not a transferee who 
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fails to obtain possession should be held to 
be a lessor, 

Now, it appears that the property in suit 
had been’ let by Mohammad Ayub and 
others to certain tenants before the date on 
which Agha Haidar and others purchased 
their sharein the house property. Moham- 
mad Ayub and others, the previous owners 
were undoubtedly the. lessors, and Saiyed 
Agha Haidar and others who became their 
transferees by the auctidn-purchase on the 
15th May, 1918, would prima facie become 
lessors to the extent of their shares. 
Although there may possibly be cases in 
which a co-owner is not necessarily a co- 
lessor, in the circumstances of the present 
case, Saiyad Agha Haidar and. others, the 
auction-purchasers, must be held to be the 
co-lessors. According to their own allega- 
tion in the partition suit, they were in joint 
possession ‘of the property and it further 
~ appears that they actually realised their 
share of rent from Mohammad Ayub and 
others through the Civil Courts. When the 
poras has been let by one co-owner on 

ehalf of the proprietary body and when 
the other co-owners are on their own show- 
ing in possession and actually realise their 
share of the rent from the co-owner who 
gives the lease, then the other co-owners musi 
þe held to be “lessors” within the meaning 
ofs. 149 (2). Considering that Saiyed Agha 
Haidar and others have realised their shafe 
of rent for the years in suit, it would be 
anomalous and inequitable if they were not 
held liable to pay their share of'the taxes. 

We hold, therefore, that defendants 
“Nos. 1—8 must be considered to be “lessors” 
within the meaning of s, 149 (2), and ac- 
cordingly dismiss thé appeal with costs in- 
cluding fees on the higher scale. 

Z, K, Appeal dismissed. 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decres No. 1778 
oF 1922, 

f May 19, 1925. 

Present:—Mr. Justice Newbould . 
and Mr. Justice Graham. 
BASANTA KUMAR SINGHA AND ANOTHER 
— DEFENDANTS—APPELLANTS 

: versus 
NABIN CHANDRA SHAHA AND OTHERS 
— PLAINTIFES— RESPONDENTS. 
Limitation Act (IX of 1908), Sch. I, Art. 75— 
dnstalment bond—Option to sue for whole amount on 


BASANTA RUMARSINGHA V, NABIN CHANDRA SHAHA. 
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default in payment of instalment—Limitation, com- 
mencement of —W aiver. ` 

An instalment bond provided that in default of pay- 
ment of instalment, the debtor would pay interest at 
a certain rate till the last day of payment and that if 
default was made in any onc instalment the creditor 
would be at liberty to realise the entire money with 
interest : 

Held, that limitation for a suit to recover the 
amount of the bond commenced to run from thè 
date of the first default under Art. 75 of Sch. 1 of the 
Limitation Act unless there was waiver of the de- 
fault. [p. 595, col. 1.] 


Appeal against a decree of the Dis- 
trict Judge, Noakhali, dated the 21st De- 
cember, 1921, modifying that of the Munsif, 
Sudharam, dated the 24th January, 1920. 

Babu Jitendra Kumar Sen Gupta, for the 
Appellants, 

Babu Bhagirath Chandra Das, for the 
Respondent. | 

JUDGMENT.—This is an appeal 
against a decree in a suit on an instalment 
bond. The question that has to be decided 
is whether the suit was barred by limitation. 
The first Court held that no portion of the 
claim was barred and decreed the plaintiff's 
suit in full. On appeal the lower Appellate 
Court held that the suit was barred in 
respect of the first four instalments. 

The instalment bond contains the follow- 
ing provisions in case of default :— 

“In default of kists, we shall pay interest 
for the sum defaulted, at the rate of Rs. 3-2-0 
per month, without objection, amicably or 
uponsuit, till the last day of payment. If 
default is made in any one instalment you 
will be. at liberty to realise the entire 
money with interest amicably or by suit.” 
The learned District Judge has held that . 
no authority bindingin his Court hasbeen . 
produced in support of the view that the 
stipulation that on default of one kist the 
plaintiffs would be at liberty to claim the 
whole sum has the same effect as the stipula- 
tion thatin such an event the whole sum 
shall become due. Obviously, the attention 
of the learned District Judge was not drawn 
to the case of Jadab Chandra Bakshi v. 
Bhairab Chandra Chuckerbutty (1), There 
the learned Judges quoted with approval 
certain remarks in the decision in Hurri 
Pershad Chowdhry v. Nasib Singh (2). In 
the report at page 300* there is an obvious 
mistake in the quotation. The passage 
quoted should be as follows: “Nor do we- 
think that any distinction can be drawn, as 


has been attempted to be drawn, between 
(1) 310. 297. | 
(2) 21 C. 542: 10 Ind. Dec. (x. s.) 992. 


*Page of 31 C—-[Ed,] 


“[961. O. 1986] 


a case in which it is provided that on non- 
payment of an instalment the whole amount 
shall become due, and one in which it is 
provided that on non-payment of an instal- 
ment thewhole amount may be sued for.” 

The learned District Judge has further 
held that the condition as to payment of 
interest showed that the plaintiffs had 
option either to claim atonce or to wait 
on the chance of payment with interest. We 
are unable to see why this option to wait 
on the chance of payment with interest 
should be held to give the creditor a right 
.to wait until after the period of limitation 
had expired, On the condition in the 
bond which gave the plaintiffs the right to 
sue on the default of one instalment, limita- 
tion would commences to run from the first 
under Art. 75 of the First Schedule to the 
Limitation Act unless there was waiver. 
In this case there certainly has not been a 
waiver. Although the defendants in their 
written statement alleged paymentofcertain 
sums towards the principal, the plaintiffs 
on their own case did not accept these pay- 
ments on account of the instalments in 
arrear. They admittedly received these 
sums amounting to Rs. 150. Of that 
amount about Rs. 97 was credited to some 
other debt and Rs. 53 was credited, not in 
payment of instalments, but in payment of 
interest, ‘ 

It is contended on behalf of the respond- 
ents that there might be waiver otherwise 
than by acceptance of payment of overdue 
instalments, But on the case made by 
them there is no suggestion how there 
could have been such a waiver. There is 
neither evidence nor allegation of express 
waiver, ; 

We, therefore, hold that this suit was 
barred by limitation. 
_ We accordingly decree this appeal and 
set aside the decrees of the lower Courts 
and dismiss the plaintiffs’ suit. 

The appellants will get their costsin all 
Courts, 


ZX, oe Appzal allowed. 
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ALLAHABAD HIGH COURT. 
Firsr Orvik APPRAL No. 95 oF 1928, 
May 14, 1926. 
Present:—Mr. Justice Sulaiman 
and Mr. Justice Boys. 

‘MOTI SHAH—Dzsrenpanr—APPaLLANT 

` ` VETEUS 
GHANDHARP SINGH—Prainrise— - 
RESPONDENT. 

Transfer of Property Act (IV of 1882), s. U~- 
Evidence Act (I of 1872), s. 115—Compromise—Rerer- 
sioner, whether bound by compromise relating to estute 
—FHstoppel—Hxecution of decree—Decree against widow 
—Sale of property in hands of widow, effect of -In- 
terest of reversioners, whether affected, 

Where a reversioner enters into a compromise which 


-amounts to a settlement ofa doubtful claim with 


regard to the estate to which the reversioner has a 
right of succession, the compromise is binding upon 
the reversioner and when the succession opens, he is 
estopped from claiming the estate in contravention of 
the terms of the compromise. |p. 597, col. 2.] 

A reversionary right cannot be ths subject ofa 
transfer, for such a transfer is prohibited by s. 6 of the 
Transfer of Property Act, but there is nothing to pre- 
vent a reversionsr from so acting as to estop himself 
by his own conduct from subsequently claiming a pro- 
perty to which he may succeed, [ibid.] 

In a cass of a mutual compromise, consideration 
passes from either side and it cannot ba said that the 
compromise is without consideration. [ibid } 

Where in execution of a simple money-deeree ob- 
tained against.a Hindu widow, property which is held 
by the widow is sold, tho auction-purchasar does not 
purchase anything more than the right and interest 
ofthe widow in the propsrty and the interests of 
the reversioners are not affected by sucha sale, 
[p. 598, col. 2.) 


First appeal from a decree of the Subordi- 
sae Judge, Mainpuri, dated the 4th of July, 
1922. f 

Mr. P. L. Banerji, for the Appellant, 

Mr. Nehal Chand, for the Respondent. 


JUDGMENT.—This is a defendant's 
appeal arising out of a suit for recovery 
of possession of 3 biswas 15 biswansis 
share in villaga Pitipur and 2-biswas 
8-kachwansis share in village Mulupura, 
which had been recorded in the name of 
Musammat Darga Kunwar, and for posses« 
sion of 10-kachwansis share in village 
Pitipur which had been purchased at auc- 
tion by the defendant against Musammat 
Tikam Kunwar deceased. The allegations 
in the plaint were that the property balong- 
ed to Suraj Narain, the last male owner and 
on his death his widow, Musammat Tikam 
Kunwar. inherited it, but that Afusammat 
Durga Kunwar's name was recorded over a 
half share for maintenance and consolation, 
On the death of Musammat Durga Kunwar, 
Musammat Tikam Kunwar as well as the 
plaintiff, Gandharp Singh, and the defend, 
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ant, Moti Shah, put forward a claim to her“ 
shara in the Revenue Court, and filed sepa- 
rate applications for mutation of names; 
that during the pendency of the mutation 
cass, Musammat Tikam Kunwar executed a 
registered agreement dated the 2ist of Juné, 


‘1918, and the plaintiff and the defendant, 


outofsome policy or expediency, executed 
a contemporaneous agreement, according 
to which the property was divided in equal 
shares between the parties. The plaintiff 
alleged that Musammat Tikam Kunwar 
was the limited owner entitled to the 
estate, and that these proceedings and 
the agreements are in no way binding on 
the plaintiff. He sought possession by 
avoidance of this agreement. As regards the 
10-kachwansis share sold at auction, his case 
was that only limited interest of Musammat 
Tikam Kunwar had been sold and he is 
entitled to this portion on the death of 
Musammat Tikam Kunwar as the next 


| reversioner, 


Moti Shah contested the claim mainly on 


. the ground that the plaintiff was estopped 


4 


from challenging the agreements executed 
in June, 1918. He also put forward the 
plea that Musammat Durga Kunwar had 
been in adverse and proprietary possession 
of the property standing in her name, which 
had become her “‘stridhan”, and that under 
a Will she had made a bequest of that pro- 
perty in favour of the defendant. 


The learned Subordinate Judge has de- 
creed the claim holding that the agreements 
in question did not create an estoppel. 
against the plaintiff. He has held that there 
is nothing toshow that the arrangement 
made.by these agreements was.to hold good 
for ever and was not intended to operate 
till the lifetime of Musammat Tikam 
Kunwar only. He has also thought that the 
transaction did not amount to an estoppel 
within the meaning of s, 115 of the Evidence 
Act, as it embodied a mere proposition oflaw, 


_ and lastly, that the agreement was not a 


family arrangement at all and did not con- 
ae the recognition of any pre-existing 
title, 

The plaintiff is the first cousin of Suraj 
Narain whose mother was Durga Kunwar 
and whose widow was Musammat Tikam 
Kunwar. . 

That there were three claimants to the 
estate of Musammat Durga. Kunwar soon 
after her death is an undoubted fact. We 
have the application of Musammat -Tikam 
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Kunwar dated 5th of March, 1918, under 
which she applied for mutation'of names 
in her favour on the allegation that she was' 
the person entitled to the property, and 
that the name of Musammat Durga Kunwar 
had been entered merely for her satisfac- 
tion and consolation. We have also the 
application of Moti Shah dated the 12th of 
April, 1918, in which he claimed that the 
proprietary possession of the property in 
dispute had devolved upon him from Mu- 
sammat Durga Kunwar. We have not got 
the grounds on which this devolution was’ 
put forward, but in the present case Moti- 


. Shab has tried to show that the property 


was the “stridhan” property of Musammat 
Durga Kunwar which she had bequeathed 
to the defendant. Unfortunately the ap- 
plication filed by Gandharp Singh 
has neither been: filed by the plaintiff 
nor by the defendant. It is, therefore, 
impossible to know exactly in. what 
form he put forward his claim. It is 
conceivable that he might have put forward 
a claim that bis father and Suraj Narain’s 
father were members ofa joint family, and 
that not only Musammat Durga Kunwar's 
name was recorded for consolation, but that 
Musammat Tikam Kunwar’s name was also 
so recorded. This, however, is a mere 
speculation. All that we knowis that hé 
put forward aclaim to the property, and. 
we know further that in the agreement 
executed by Musammat Tikam Kunwar she 
conceded that it was Gandharp Singh who 
was entitled tothe estate of the deceased, 
Thus there were three claimants who'were - 
independently of each putting forward 
rival claims to the estate. It is now wholly 
immaterial to consider whether the claim 
of any one of them, or which of them, was, 
as amatter of fact, unfounded and would 
not have been successful in a Court of Law, 
So long as there was a dispute and a claim 
of a doubtful nature which was capable of 
being settled,a compromise in settlement 
of such dispute would be binding on the 
parties. That a compromise was arrived 
at cannot be disputed. There is no sugges- 
tion in the plaint that any fraud or mis- 
representation was practised on the plaint- 
iff at the time when hs entered into this 
agreement, Under the agreement Musam- 
mat Tikam Kunwar agreed to give up all 
herclaim to this estateand surrenderit in 
favour of Gandharp Singh and Moti Shah 
who wereto divide the property in equal 
shares. There was a reservation that after 
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her death Moti Shah would have no concern 
whatsoever with the other half of the pro- 
perty which had remained inthe possession 
of Musammat Tikam Kunwar. In theagree- 
ment entered into between Gandharp Singh 
and Moti Shah, it was clearly provided that 
in order to avoid being saddled with the 
expenses of the litigation consequent on 
the two objections filed by them separately, 
they had at the instance of some respectable 
persons, who were members of their brother- 


hood, mutually entered into a compromise ' 


in this way, that the property left by the 
deceased Musammat should belong to them 
half and halfand that all the debts due 
against the said property should be paid by 
them in equal shares. Moti Shah. further 
agreed to surrender at the time of the mu- 
tation of names a lease which he held for 25 
years from Musummat Tikam Kunwar. By a 
further agreement executed on the 27th of 
June, 191%, certain further conditions were 
put down which were stated to have been 
omitted by mistake from the previous agree- 
ments.. The stamps for the two agreements 
were purchased on the same day and at 
the same time and both the documents were 
executed and presented for registration on 
the same dateand successively. Therecan, 
therefore, be no doubt that the two formed 
one transaction. The question before us is 

_whether thisagreementis binding on the 
plaintiff or not. 

It would be convenient to dispose of first 
the preliminary question, whether these 
‘agreements were intended tobe confined in 
their effect to the lifetime of Musammat 
Tikam Kunwar only. The language of the 
document militates against this view: —“The 
property isto belongto Gandharp Singh 
and Moti Shah in equal shares.” It is not 
said that it shall remain in their possession 
during the lifetime of Musammat Tikam 
Kunwar only. Furthermore, if the idea was 
that the property shall be divided during the 
lifetime of Musammat Tikam Kunwar only, 
then there was notsomuch need forproviding 
that after her death Moti Shah should have 
no concern whatsoever with her property. 
Again, as the plaintiffs case now is, he was 
a mere reversioner and had no vested 
interest at that time. There was, therefore, 
no absolute necessity for Musammat Tikam 
Kunwar to obtain his consent if she merely 
wanted to give a portion of the property to 
-Moti Shah. The word used in the original is 
“malik” which means “absolute proprietor” 
and inno way suggests that the interest 
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-that was to go to these persons was 4 
limited one. Weare, therefore, of opinion 
that the learned Judge erred in thinking 
that the arrangement made by the agree- 
ment was to hold good during the life- 
time of Musammat Tikam Kunwar only. 

As tothe question of estoppel, we have 
already seen that the plaintiff, apart from 
saying thatthe agreement is not binding on 
him, has not explained under what circum- 
stances this agreement was executed. Hae 
has not chosen to go into the witness- 
box to explain away his own agreement. 
If this agreement embodied a compro- 
mise which amounted to a settlement 
of a doubtful claim, it must be held 
binding on the plaintiff, even though at the 
time when he entered into it he was a mere 
reversioner. It is he who has succeeded to 
the estate and is now claiming tke proper- 
ty. He must, therefore, be personally estop- 
ped from claiming it if he has previously 
entered into a binding contract. 


The point urged. is that this agreement 
was without consideration inasmuch as 
Gandharp Singh was at that time a mere 
contingent reversioner. On the plaintiff's 
own case he got possession of a half share 
in Musammat Durga Kunwar's property 
during the lifetime of Musammat Tikam 
Kunwar, to which he was not then entitled. 
That is the first consideration. Next, 
Moti Shah gave up all claim to the estate 
in the possession of Musammat Tikam Kun- 
war, whether that claim would have been 
good, bad or indifferent. In the third place, 
Moti Shah agreed to surrender the lease 
which he held for 25 years. In a case of 
mutual compromise, consideration passed 
from either side, and it is impossible to 
hold that a compromise of this kind is with- 
out consideration. 


It is next coritended that inasmuch as the 
interest of a reversioner isa mere contin- 
gent right, i. e., spes successionis, he cannot 
transfer it, relinquish it or surrender it. If 
this argument merely means that a rever- 
sionary right cannot be the subject of a 
transfer, it is quite sound, for such a trans- 
fer is prohibited by s. 6 ofthe Transfer of 
Property Act. But there is nothing to pre- 
vent a reversioner from so acting as to estop 
himself by his own conduct from subse- 
quently claiming a property to which he 
may succeed. The learned Advocate for the 
respondent has relied strongly on the case 
of Annada Mohan Roy v. Gour Mohan 


. succeeded to the estate.” 
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Mallik (1). 
distinguishable, because there the suit was 
for the specific performance of a con- 
tract of sale entered into by a reversioner 
during the lifetime of a Hindu widow. 
The Court declined to enforce such a con- 
tract. But after stating that a Hindu re- 
versioner has nothing to assign or relin- 
quish or transmit to his heirs, the learned 
Acting Chief Justice at page 542* remark- 
.ed: “But though a transfer of his interest 
by a reversioner is void, he may, by becom- 
ing a party to a compromise and by taking 
the benefit of the compromise, be estopped 
from claiming as a reversioner.”, We say 
no more than that, That a reversioner can 
be bound by a compromise to which he is a 
party, is well settled by the decision of their 
Lordships of the Privy Council in the case 
of Kanhai Lal v. Brij Lal (2). In a Division 
Bench case of this Court, namely, Mahadeo 
Prasad Singh v. Mata Prasad (3) it was 
remarked “that the doctrine of estoppel as 
laid down in the Evidence Act was a rule 
of pleading based upon a man’s conduct 
who by his representations made to a third 
party has induced the latter to alter his 
position, and that, therefore, the mere fact 
that the presumptive reversioner had no 
vested interest in the estate which he could 
effectively deal with, did not prevent the 
application of the rule of estoppel ifhe had 
by his conduct induced another person to 
_alter his position,” and further “that it was 
incorrect to say that inno case areversioner 
can by his act or conduet estop himself 
from challenging a transfer after he has 
This case was re- 
ferred to in the Full Bench case of Fateh 
Singhv. Thakur Rukmini Rawanji Maharaj 
(4) where it was held that a reversioner who 
actually succeeds to the immoveable pro- 
“perty can be estopped from -challenging an 
alienation by a Hindu widow to which in 


her lifetime he had himself agreed. The. 


Full Bench case does proceed on ‘the prin- 
ciple of estoppel. There seems, therefore, 
no good ground for releasing the plaintiff 

(1) 65 Ind. Cas. 27; 48 C., 536; 25 C. W.N. 496; 33 
C. L. J. 457. t 

(2) 47 Ind Cas. 207; 40 A. 487; 23 C. W. N. 914; 8 
L. W. 212; 24 M. L. T 236; 35 M. L. J. 459; 16 A. L. 
J. 825; (1918) M. W. N. 709; 28 ©. L. J. 394; 5P. L. 
W. 294; 20 Bom. L. R, 1048; 45 I. A. 118 (P. O.). 

(3) 63 Ind. Oas. 721; 19 A. L. J. 799 at pp. 805, 806; 
3 U.P. L. R. (A.) 134; 44 A. 44; A. I. R. 1922 All. 
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(4) 72 Ind. Cas. 8; 21 A. L. J. 235; 45 A. 339; A. L R. 
1923 All. 387. | 
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On the facts that case is quite 


from the effect of the estoppel merely be- 
cause at the time when he entered into it, 
he was a mere reversioner. It has already 
been stated that we do not in fact know 
whether he at that time had conceded that 
he was a mere reversioner or was claiming 
any higher right on the ground of jointness 
or on some other ground. Having given 
away the property under a settlement of 
rival claims, he cannot now get it back, 
even though it did not vest in him origin- 
ally but has vested in him now. 

As regards the 10-kachwansis share which 
had been sold at auction and purchased by 
the defendant, the matter is different. That 
share was a part of the property which had 
stood recorded in the name of Musamimat 
Tikam Kunwar herself, and the share was 
sold in execution of.a simple money-decree 
against the lady. All that could be sold 
was the rights and interests of the Hindu 
widow, and the defendant did not purchase 


anything more than that, vide the case of . 


Kallu v. Fatyaz Ali Khan (5). It is, there- 
fore, clear that on the death of Musammat 
Tikam Kunwar, the plaintiff as the next 
reversioner is entitled to that part of the 
property. 

The appeal is accordingly allowed and 
the decree of the lower Appellate Court is 
modified and the plaintiff's suit with regard 
to the 3-biswas and 15-biswansis share in 
Pitipur, and 2-biswas and 8-kachwansis in 
Mulupura is dismissed, The claim as re- 
gards 10-kachwansis in Pitipur stands dec- 
reed. We direct that the parties should 
pay and receive costs in proportion to their 
success and failure. Thecosts will include 
fees in this Court on the higher scale. 


Z. X. Appeal allowed. 
= (5) 30 A. 394; 5 A. L. J. 367; A. W, N. (1908) 173. 





CALCUTTA HIGH COURT. 
MATRIMONIAL Serr No. 17 or 1924. 
June 24, 1925. 

Present:—Mr. Justice Gregory. 
ISHARANI NIRUPOMA DEVI—. 
PETITIONER 

VETSUS : 
VICTOR NITENDRA NARAIN— 
RESPONDENT. 

Divorce Act (IV of 1869), ss.2, 8, 7, 10—Indian 
Councils Act; 1861 (2, & 25 Vict. e. 67), s. 22— 
Jurisdiction of Indian Courts to grant decrees of dis- 
solution of marriage—Parties not domiciled in India— 
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‘Reside,’ meaning of—Divorce Act, whether ultra vires 
—Duty of Court to grant decree. 
The word ‘reside’ ins. 2 of the Divorce Act must 
‘be construed in its ordinary sense and not as 
equivalent to “domiciled”. Residence is the one and 
only condition (apart from the Christian faith of the 
petitioner) which is expressly prescribed in the Act 
for general jurisdiction, as. well as‘ jurisdiction to 
make decrees of dissolution of marriage. [p. 601, col. 1.] 

The jurisdiction conferred by the Divorce Act on 
the Courts in India to make decrees of dissolution of 
marriage on the basis of residence, is not restricted to 
the cases of persons domiciled in India, and the 
Divorce Act isnot to that extent ultra vires of the 
Indian Councils Act, 1861. [p. 604, col. 1.] 

A Court in India is bound to granta decree for dis- 
solution of marriage ifthe conditions and require- 
ments prescribed by the Divorce Act are satisfied, 
irrespective of the fact whether the decree would or 
would not be effective outside British India. [ibid,] 


Messrs. Langford James and B. C. Ghosh, 
for the Petitioner. 


Messrs. A.N. Chaudhuri, A. A. Avetoom, 
L. P.E. Pugh, R. C. Bonnerjee and N.N. 
Chatterjee, for the Respondent. 


JUDGMENT.—In this case the peti- 
tioner sues fora dissolution of her marriage 
with the respondent on the ground of his 
cruelty and adultery. The respondent 
has entered appearance under protest, and 
in his answer denies these charges and in 
the alternative pleads condonation. He 
takes objection to the jurisdiction of this 
Court to entertain the petition on the 
ground that he is aforeign subject domicil- 
ed in Cooch Behar; he also denies that 
he was residing within the appellate jurisdic- 
tion of this Court when the petition was 
presented, and itis consequently contend- 
ed thatthe petition cannot be entertained 
by this High Court. After taking evidence 
bearing on the question of jurisdiction, [ 
intimated to the parties that, in my opinion, 
this Court has jurisdiction. The petitioner's 
ease then proceeded on the merits but the 
respondent took no further part in the pro- 
ceedings. 

The respondent is a member of the Cooch 
Behar family and his marriage with the 


petitioner was contracted in Caleutta on. 


the 18th April, 1916, under the Spécial 
Marriage Act (III of 1872). There is issue 
. of the marriage, two sons; the elder 

_Nidhendra Narayan born in July, 1917, and 
_. Gautam Narayan born in August, 1918. Be- 
tween 1916 and 1923 the petitioner and 
respondent lived at Darjeeling, Ranchi, 
Cooch Behar and Caleutta. The correspond- 
ence indicates that in 1923 there was 
trouble brewing; matters went from bad to 
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worse and ultimately in or about March, 
1924, it was arranged between the perties 
that the petitioner should have a separate 
residence provided for her in Calcutta. 
This arrangement was carried out by the 
petitioner renting a house in Lansdowne 
Road, Caleutta, where she lived with her 
children. Though the parties separated, 
letters that passed between them show 
there was further friction on account of the 
children; the elder boy had been ill, and 
the petitioner.and the respondent apparent- 
ly held different views as to the advisability 
of their being sent to Darjeeling. On the 
12th August, 1924, the respondent took both 
the children from the petitioners custody 
and took them to Darjeeling. The petition 
in this case was filed on the 26th August, 
1924, when the respondent was living at 
Darjeeling. 

I shall first deal with the question of 
jurisdiction and statemy reasons for the 


- view that I have already intimated that 


this Court has jurisdiction to entertain this 
petition. I shall then deal with the ques- 
tion whether the respondent was residing 
within the appellate jurisdiction of the 
Court when the petition was filed, and 
finally with thecharges on which the peti- 
tion is based. 

The contention that the Court has no 
jurisdiction inasmuch as the respondent has 
a foreign domicile is founded on the author- 
ity ofthe case of Keyes v. Keyes (1); and 
the point involves the construction of the 


‘Indian Divoree Act and of the Indian 


Councils Act, 1861. On behalf of the peti- 
tioner it has been argued that residence is 
the basis of jurisdiction under the. Indian 
Divorce Act, and that as the parties were 
married under the provisions of the Special 
Marriage Act (III of 1872) which provides 
that the Indian Divorce Act shall apply to 
all marriages contracted under it, and that 
such marriages may be dissolved in the 
manner therein provided and for the causes 
therein mentioned,the question of domicile 
does not enter into this case at all. I can- 
not take this view of the matter since the 
argument raised does not meet the objec- 
tion that the Indian Divorce Act is ultra 
vires ofthe Indian Councils Act. It will 
be necessary, therefore, to examine and 
decide this question, 

I think, itis correct to say that before 
the decision in 1921 in thecase of Keyes v. 


(1) (1921) P. 204; 90 L. J.P. 242; 124 L. T. 797; 65 
S. J. 435; 37 T.L. R. 499. 


moo. 
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Keyes (1) the jurisdiction of the Courts in 
India to make decrees of dissolution of 
marriage on the basis of residence, and 
irrespective of the domicile of the parties, 
has never been questioned. Such decrees 
‘have consistently been made since the 
Indian Divorce Act was passed. In the case 
of Giordano v. Giordano (2), the parties had 
an Italian domicile but were residing in 
India. Fletcher, J., held that on case proved, 
‘the Court was bound to grant a divorce 
although it would have no effect outside 
India ; and reported cases show that the 
validity of Indian decrees has not been 
challenged by the Courts in England. The 
cases of Thornton v. Thornton (8), Warter v. 
Warter (4) and In re Norton's Settlement (5) 
may be cited as instances, 


In Keyes v. Keyes (1) the President of the 
Court of Divorce held that the Courts in 
India have no jurisdiction to decree dis- 
solution of a‘marriage between parties not 
domiciled in India. This ruling was not 
necessary for the purpose of deciding that 
case, but the decision of the President has 
oecasioned a conflict of judicial opinion. In 


` Wilkinson v. Wilkinson (6) it was held by. 


Macleod, C. J. and Martin, J,, Crump, J. 
dissenting, that the Indian Divorce Act did 
not confer jurisdiction on Indian Courts 
to decree dissolution of marriage between 
parties domiciled in England, and the deci- 
sion in Jones v. Jones (7) is to the same 
effect, On the other-hand, the Full Bench 


ofthe Lahore High Court in Leev. Lee (8) . 


adopted the opposite view which was also 
taken by Pearson, J., in Miller v. Miller (9) 
which ‚was an undefended case and by 
Chotzher, J., in Gillies v. Gillies (10) also an 
undefended case not yet reported. So 
far as the decision in Keyes v. Keyes 
(1) is concerned, I do not regard it as 
clearly deciding that on its construction 
the Indian Divorce Act does not confer the 


(2) 20 Ind. Cas. 512: 40 ©. 215; 17 O. W. N. 491. 

(3) (1886) 11 P. D. 176; 55 L. J. P. 40; 54 L. T. 774; 
34 W. R. 509. 5 
(4) (1830) 15 P. D. 152; 59 L. J. P. 87; 63 L. T. 250; 
54 1. P. 631, 

(5) (1908) 1 Ch. 471; 77 L. J. Oh, 312; 99 L. T, 
254. 

(6) 77 Ind. Cas. 654; 47 B. 843; 25 Bom. L. R. 945; A. 
1. R. 1923 Bom. 321. 

(7) 79 Ind. Cas. 719; 1 R. 705; A. I. R. 1924 Rang. 


93. 

(8) 81 Ind. Cas. 686; 5 L. 147; A.I. R. 1924 Lah. 
13. 

(9) 89 Ind. Cas. 611; 52 C. 566; A. I. R.1925 Cal. 
874, i 

(10) Mat. Suit No. 1 of 1924 (unrep.). 
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jurisdiction on the Courts in India, or that 
Indian decrees are invalid outside India. I 
regard the decision that the Indian Courts 
have no jurisdiction, to be based on the 
view that the Indian Councils Act, 1861, 
did not warrant the making of a jaw em- 
powering Courts in India to decree dissolu- 
tion of marriage in cases where the parties 
are not domiciled within their jurisdiction. 
It is contended on behalf of the respondent, 


- that having regard to the rule of English 


Law as ultimately laid down in the case of 
LeMesurier v. LeMesurier (11), the decision 
in Keyes v. Keyes (1) ought to be followed 
im the present case, and the Indian Divorce 
Act construed subject to limitations, .in 
order toavoid the consequences following 
on decrees of Indian Courts not receiving 
recognition outside India, and in support 
of this principle of construction the case 
of Macleod v. Attorney-General of New South 
Wales (12) was referred to. 

The two broad questions raised in the 
presént case are: (1) whether the Indian 
Divorce Act confers jurisdiction on the 
Courts in India to make decrees of dissolu- 
tion of marriage in cases where the parties 
are not domiciled in India and (2) if so, 
whether the Act is to that exent ultra vires 
of the Indian Councils Act, 1861, 

Section 2 of the Indian Divorce Act is in 
these terms:—‘t Nothing shall authorise 
any Court to grant any relief under the Act 
except in cases where the petitioner pro- 
fesses the Christian religion and resides 
in India at the time of presenting the peti- 
tion or to make decrees of dissolution of 
marriage except in the following cases:—(a) 
where the -marriage shall have been solem- 
nised in India; (b) where the(matrimonial , 
offences mentioned) shall have been com- 
mitted in India or (c) where the hus- 
band has, since the solemnising of the 
marriage, exchanged his profession of Chris- 
tianity for some other form of religion.” 
Section 10 sets out the causes for which 
any husband or wife may petition for dis- 
solution of the marriage to the District 
Court or High Court. “High Court” 
is defined in s. 3 as being one of the Couris 
referred to within the local limits of whose . 
ordinary appellate jurisdiction, or of whose 
jurisdiction under the Act, the husband 
and wife reside or last resided together. 


(11) (1895) A. O. 517; 64 L. J.P. ©. 97; 72 L. T. 873; 
11 R. 527 : 


(12) (1891) A, O. 455; 60 L. J. P.O. 55; 65 L. T. 321; 
17 Cox O, C. 341. 
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The next, important section to consider is 
8.7. Thatsection is in these words:—“Sub- 
ject. to the provisions contained in this 
Act, the High Courts and District Courts 
shall, in all suits and proceedings here- 
under, act and give relief on principles and 
rules which, in the opinion of the said 
Courts, are, as nearly as may be, conformable 
to the principles and rules on which the 
Court for Divorce and Matrimonial Causes 
in England for the time being acts and 
gives relief.” 

` Following the argument of Counsel in 
Keyes v. Keyes (1) it was suggested on be- 
half of the respondent in the present case 
that the word “reside” in s., 2 should not 
be construed to mean reside in its ordinary 
sense, by reason of the provisionsofs. 7, 
and that the word should be construed as 
equivalent to “domiciled”. This construc- 
tion does not appear to have been adopted 
by the President in Keyes v. Keyes (1) and 
as pointed out by Marten, J., in Wilkinson 
v. Wilkinson (6), if such a construction 
were accepted, it would prevent the 
Court from exercising jurisdiction to 
grant decrees for judicial separation where 
the parties reside, but are not domiciled, 
within the jurisdiction. Moreover, it would 
not, be possible to attach the meaning 
suggested, to the word “reside” occurring 
in the definition of High Court in s.3. In 
my opinion, the word “ reside” must be 
ecnustrued in itsordinary sensein.s. 2 of 
the Act, and taking it in this sense, it is 
clear that residence is the one and only 
condition (apart fromthe Christian faith 
ofthe petitioners) which is expressly pre- 
scribed for general jurisdiction, as well as 
for jurisdiction to make decrees of dissolu- 
tion of marriage. < 


The argument raised ‘that s. 27 of the 
Matrimonial Causes Act makes no express 
provision for domicile as the basis of juris- 
diction although under the Law of England 


domicile is the foundation of jurisdiction, 


would have more force had the English 
Statute contained a provision for residence 
to found jurisdiction. In Jogendra Nath 
Banerjee v. Elizebeth Banerjee (13), it was 
held that the Indian Legislature made resi- 
dence and not domicile the test of the 
Courts authority to grant a divorce, and 
that the departure from the test of domicile 
was deliberate. In this connection I would 
also refer to Dicey’s Conflict of Laws (3rd- 


(13) 3 O. W. N. 250, 
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Edition, page 345)in support ofthe same 
proposition. 

The contention that the Indian Divorce 
Act does not confer jurisdiction to dissolve 
the marriage of persons not domiciled in 


‘India is based on the provisions of s, 7 


of the Act. This section, as noticed before, 
requires the Court to act on principles and 
rules which are, as nearly as may be, con- 
formable to those on which the Court in 
England acts in matrimonial causes and the 
contention is thats. 7 imports by implica- 


_ tion the element of domicile as the founda- 


tion ofjurisdiction. I am unable to take 
this view of the object and scope of s. 7. 
The only express condition laid down for 
jurisdiction is contained ins. 2, and it is 
residence. The terms of s.2 point to this 
condition being one of general application 
to all persons ; dnd to read s. 7as import- 
ing adifferent basis of jurisdiction in the 
case of persons having an English or 
foreign domicile is to qualify. the provisions 
of the Act, and make them subject to the 
provisions of s. 7. .Such a construction is 
opposed to the opening words of that sec- 
tion. The decisions in Bailey v, Bailey (14) 
and Ramsay v. Boyle (15), which are to the 
same effect, are authorities against the view 
contended for that s. 7 controls the jurisdic- 
tion of the Court. In both of these cases 
the question arose whether the Court had 
the same jurisdiction under s. 11, read with 
s. 7, asthe Court in England had under 
s. 28 of the Matrimonial Causes Act; namely 
to allow a person with whom the husband 
is alleged to have committed adultery to 
intervene and be made a respondent, It 
was held by Jenkins, J., in the first mention- 
ed case, and by the Court of Appeal in the 
second, that the Court had not the jurisdic- 
tion ; there was no express power given 
under s. 11 such ass. 28 of the English Act 
contained,and s. 7 did not operate to confer 
the jurisdiction. In discussing the mean- 
ing ofthe words “rules and principles” 
Jenkins, J., expressed himself in these 
words :—“ It appears to me clear the ey- 
pression ‘rules and principles’ does not 
apply in support of the applicants’ conten- 
tion here. They point rather to the rules 
and principles on which the Court deals 
with these matrimonial causes in requiring 
a certain degree of evidence and other 
cognate matters.” The question what con- 


(14) 30 ©. 490n. 
(15) 30 C. 489. 
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stitutes cruelty may be instanced as a’ 


matter that would fall within the scope 
of s.7, and this question was consider- 
ed in the case of Russell v. Russell (16) 
according to the principles and rules of 
. the Ecclesiastical Courts upon which the 
Court had to actin view of the provisions 
of s.28 of the Matrimonial Causes Act. 
Section 7 of the Indian Divorce Act is 
modelled ons. 28 of the English Act. The 
conclusion I arrive at is that residence is 
the basis of jurisdiction and that all 
. Christian persons residing in India stand 
ona common ground in relation to that 
jurisdiction under the Indian Divorce Act. 
The provisions of s. 7 are subject to the 
provisions contained in the Act, and the 
section ‘does not operate to import domicile 
as the foundation of jurisdiction in respect 
of cases where the parties have a non- 
Indian domicile. I, therefore, hold that the 
Indian Divorce Act, on its construction, 
empowers the Courts in India to make 
decrees of dissolution of marriage, though 
the parties be not domiciled in India. 


I pass on to the further question whether 
this jurisdiction was within the legislative 
powers vested in the Governor-General in 
Council by the Indian Councils Act, 1861. 


The Indian Divorce Act was passed by the. 


Indian Legislature under the legislative 
authority conferred by the Indian Councils 
Act, 1861 (24 & 25 Vict. c. 67). Section 22 
of this Actis in these words: “The Gover- 
_ nor-General' in Council shall have power... 
to make laws and regulations 


regulations...............:.. which may affect 
‘the authority of Parliament, or the con- 
stitution and rights of the East India Com- 
pany, or any part of the unwritten laws or 
constitution of the United Kingdom of 
Great Britain and Ireland, whereon may 
depend in any degree the allegiance of any 
< person to the Orown of the United King- 
dom, or the sovereignty or dominion of the 
Crown over any part cf the said territories,” 
The Privy Council in the case of Empress 


(16) (1897) A. O. 395 at p. 444; 66 L. J.P. 129; 15 L. 
m 249; 61 J. P. 756. 
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v. Burah (17) considered the scope of the 
powers of the Indian Legislature conferred 
by the Act of the Imperial Parliament (24 
& 25 Vict. c. 104) which passed in the 
same sessions with the Indian Councils Act 
and ‘in the judgment ofthe Privy Council 
Lord Selborne laid down the rule of con- 
struction for the guidance of Courts. That 
rule is binding on this Court and on 
account of its importance in the present 
case, I quote it at length: “The Indian 
Legislature has powers expressly limited by 
the Act of the Imperial Parliament which 
created it, and it can, of course, do nothing 
beyond the limits which circumscribe these 
powers. But, when acting within these 
limits, it is notin any sense an agent or 
delegate of the Imperial Parliament, but 
‘has, and was intended to have, plenary 
powers of legislation,as large, and of the 
same nature, as those of Parliament itself. 
The established Courts of Justice, when a 
question arises whether the prescribed 
limits have been exceeded, must .of, neces- 
sity determine that question; and the only 
way in which they can properly do so, is by 
looking to the terms of the instrument by 
which, affirmatively, the legislative powers . 
were created, and by which, negatively, . 
they are restricted. If what has been done 
is legislation within the general scope of 
the affirmative words which give the 
power, and if it violates no express condi- 
tion or restriction by which that power is 
limited (in which category would, of course, 
be included any Act of the Imperial Parlia- 
ment at variance with it), it is not for any 
Court of Justice to enquire further, to 
enlarge constructively those conditions 
and restrictions.” Matrimonial jurisdiction 


-was conferred in 186lon the High Courts 


by 8. 9 of 24 & 25 Vict. c. 104, an Act for 
establishing High Courts of Judicature in 
India. and the Indian Divorce Act was 
passed in 1869. Applying the rule in 
Burah’s case (17), this legislation by the 
Indian Legislature comes affirmatively 
within the scope of‘the powers created by 
s. 22 of the Indian Councils Act, 1861, and 
it does not violate any express condition 
or restriction contained in the proviso to 
s. 22. Thelearned President:in Keyes v. 
Keyes (1), however, considered that the en- 
acting words in s. 22, taken by themselves 


(17) 4 0.172; 5 L A. 178; 3 C. L. R. 197; 3 Sar. P. 0. 
J. 834; 3 Suth, P. C. J. 556; 2 Ind. Jur. 618; 2 Shome 
e che 2 Ind. Dec. (x. s.) 110; (1878) 3 A. C. 889 
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. in their ordinary meaning, could not be 
deemed to warrant the making of laws by 
the Indian Government to interfere with 
the status of subjects of the Orown, not 


domiciled in India, and that the principles - 


enunciated in the cases of Shaw v. Gould 
(18) and LeMesurier v. LeMesurier (11), 
were material in determining whether úpon 
the true construction of the Indian Councils 
` Act, 1861, power was conferred to legislate 
for British subjects so as to affect their 
status as to marriage in the country of their 
domicile. I -venture to express it- as a 
reasonable view of thecases decided between 
1861, when the Indian Councils Act was 
passed, and 1895 whentherule of English 


Law relating to the basis of divorce jurisdic- ' 


tion was finally laid down in LeMesurier 
v. LeMesurier (11), that there was during 
that period no clear and definite rule that 
was consistently followed by the Courts in 
England. In Brodie v. Brodie (19) .the 
parties had their domicile in Australia 
where the wife was residing at the time of 
the suit. It was considered that the bona 
fide residence of the husband in England 
gave the English Court divorce jurisdic- 
` tion over him and also over his wife 
although shecontinued to reside in Aus- 
tralia. In Shaw v. Gould (18) it was held 
that a foreign tribunal had no authority 
so far as any consequences in England 
were concerned, to pronounce a decree of 
divorce .a vinculo in the case of an English 
marriage between English subjects, unless 
they were domiciled in the country where 
that tribunal had jurisdiction. In this case 
Lord Westbury held that a foreign Court 
could settle the conditions on which it 
would exercise its jurisdiction, and that 
on those conditions being fulfilled, it might 
exercise that jurisdiction, but that the 
judgment could not claim extra territorial 
authority, unless pronounced in accordance 
with the rules of international public law. 
Lord Colmsay favoured the view that a 
decree of dissolution of marriage passed 
in Scotland on a bona fide residence for a 
considerable period in Scotland, though not 
changing the domicile for all purposes, 
must be recognized in England. Itisto be 
noticed that the facts in this case were 
strongly emphasized in allthe judgments, so 
much so that Lord Chelmsford stated that 


(18) (1868) 3 H. L. 55; 37 L. J. Ch. 433; 18 L. T. 833; 
148 R. R. 214 : 


(19) (1861) 2 Sw. & Tr. 259; 30 L. J. Mat. 185;4 L. 
T. 307; 9 W. R. 815; 104 E. R. 995. 
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his opinion was founded entirely upon the 
peculiar circumstances attending the case. 
The divorce in Scotland, he said, had been 
obtained by preconcerted arrangement, the 
parties resorting tothe Scotch Courts forthe 
sole purpose of makingit instrumental to the 
attainment of their objects. In Wilson v. 
Wilson (20) the parties were Scotch and were 
married in Scotland. The husband aban- 
doned his domicile of origin, and acquired 
an English domicile and instituteda suit for 
dissolution ofhis marriage. It was objected 


- that the English Court hadno jurisdiction ag 


the parties were married in Scotland, lived 
in Scotland and the adultery took place in 
Scotland; in short the parties were really 
domiciled in Scotland. Though Lord 
Penzance expressed it as his opinion that 


_ matrimonial matters should be referred to 


the Courts of the country of the domicile, 
he did not decide the question whether any 
residence in England short of domicile 
would give the Court jurisdiction over 
parties whose domicile was elsewhere, but 
said that this was a' question upon which 
the authorities were not consistent. The 
next case is that of Nihoyet v. Nihoyet (21) 
which came before the Court of Appeal. 
The respondent, the husband, had a French 
domicile but resided in England. It was 
held by James and Cotton, L. JJ., Brett, L.J., 
dissenting, that the English Court had 
jurisdiction to grant adivorce. As Marten, 
J.,in Wilkinson v. Wilkinson (6) observes, 
the Court could not have regarded the case 
of Shaw v. Gould (18) as clear authority that 
a bona fide residence was not sufficient to 
give jurisdiction. Finally, in 1895 the rule, 
which has since been settled law of Eng- 
land, was laid down in LeMesurier v, 
LeMesurier (11) that the domicile of the 
parties within the country is necessary to 
give to its Courts jurisdiction so to divorce 
avinculo as that its decree to that effect 
shall possess extra territorial authority, 
Having regard to the above cases, it is 
not possible to say that when the Indian 
Councils Act, 1861, was passed and for over’ 
30 years afterwards until the decision in 
LeMesurier v. Lelfesurier (11), the Courts 
of England wereacting definitely or consist- 
ently on the principles enunciated in 1868 “ 
and 1895, and I am unable to take the view 
that the decision in Shaw v. Gould (18) and 


(20) (1872) 2 P. & D.435; 41 L.J. Mat. 74; 27 L.. 
351; 20 W. R. 891. 

(21) (1879) 4 P. & D. 1; 48 L. J. P.1; 39 L. T. 486; 
27 W. R. 203. 
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LeMesurier v. LeMesurier (11) should be 
relied on to construe s. 22 of the Indian 
Councils Act of 1861. The conclusion to 
which Ihave come is that the jurisdiction 
conferred by the Indian Divorce Act on the 


Courts in India to make decrees of dissolu- ` 


tion of marriage on the basis of residence, 
is not restricted to the cases of persons 
domiciled in India, and that this jurisdic- 
tion is not beyond the authority given by 
the Indian Councils Act. With all the res- 
pect due to the high authority of the Pre- 
sident, I have found myself unable to follow 
the decision in the case of Keyes v. Keyes 


Lastly, it is contended that assuming 
there is jurisdiction, the Courts ought not 
to make decrees which will be of, no effect 
outside the territorial limits of their juris- 
diction. I think, however, that as their 
decrees are valid: and operative within 
British India, the Courts are bound to exer- 
cise their jurisdiction if the conditions and 
requirements prescribed by the Indian 
Divorce Act are satisfied and this was the 
view expressed by Fletcher, J.,in Giordano 
v. Giordano (2). 

{Nore:—The rest of the judgment deals with evi- 
dence and is not reportable —Kd. 

Z. K. Decree nisi passed. 
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ALLAHABAD HIGH COURT. 
SECOND Civi APPEAL No. 110 or 1924. 
May 18, 1926. 

Present:—Mr. Justice King. 

Firu THAKUR DASS-MANRAKKHAN 
LAL—PLAINTIFF—APPELLANT 
versus 
E. I. RAILWAY Co. —DEFENDANT— 
RESPONDENT. 

Railways Act (LX of 1890), s. 7?7—Carriage of goods 
—Suit to recover damages for non-delivery—wNotice, 
whether necessary. . 

Notice under s. 77 of the Railways Act is necessary 
fora suit to recover damageson account of “non- 
delivery” as well as on account of “loss” of goods con- 
signed to a Railway Company for carriage, irrespec- 
tive of the fact whether the Railway Company does 
or does not strictly prove that the goods have been 
“lost”. [p. 605, col. 1.] S 

Second appeal against a decree of the 
Subordinate Judge, Banda, dated the 


94th September, 1923. 
Mr. K.N. Laghate, for the Appellant. 
Mr. Ladli Prasad Zutshi, for the Respond- 


ent. 
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JUDGMENT.—The plaintiff consigned 
126 bags of sugar from a station on the 
East Indian Railway line to Banda, a 
station on the G.I. P. Railway. Delivery 
was made to the plaintiff at Banda of only 
120 bags. Out of those 120 bags three 
bags were empty, six had been cut and their 
contents partly missing, and the remaining 
six bags were not delivered at all. The 
plaintiff, therefore, sued the Hast Indian 
Railway and the G.J. P. Railway for com- 
pensation on account of the six bags, which 
had not been delivered and on account of 
the shortage of sugar in nine of the bags 
delivered. ° 

One of the pleas taken for the defence 


“was that the suit was bad for want of notice 


under s. 77 of the Railways Act. Both the 
Courts below have found that the plaintiff 
failed to prove service of notice upon the 
Railways, and dismissed his claim with 
costs. 

The only argument which needs special 
consideration in second appeal is that so 
far asthe six bags are concerned, which 
were not delivered, service of notice under 
8.77 of the Railways Act was not essential, 
The argument is that s. 77 only requires . 
notice in a case of “loss” of packages, and 
not when the packages have merely not 
been delivered, and loss to the Railway 
Company has not been proved. 

The appellant relies upon the ruling in 
Badri Prasad v, G. I. P. Railway (1) in 
which it was held that under s. 77 of the 
Railways Act notice to the Railway Company 
is necessary only where the claim is for com- 
pensation for loss, destruction or deteriora- 
tion of the goods delivered for carriage. Loss 
must be loss by the Railway Company, and 
not merely totheowner. When the goods are 
not proved to have been lost, and the plaint- 
iffe’ allegation is that they are being with- 
held by the Railway Authorities, no notice is 
necessary. ; 

The facts of that case are different from 
the facts of the case from which this appeal 
arises. In the reported case, the missing 
package was alleged to have been withheld 
‘by the Railway Company, and the implica- 
tion was that the Railway Company, 
although receiving the package was ‘inten- 
tionally withholding it. The Railway Com- 
pany replied that the missing package had 
never been received by them for despatch. 
In the present case, it is not denied that all 

(1) 80 Ind. Cas. 725; 22 A. L. J. 897; L. R.5 A. 665 
Oiv.; A. I. R. 1925 All. 144. 
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the 126 bags were received for despatch, 
and that only 120 were actually delivered, 
but there is no allegation that the six 
missing bags were intentionally withheld 
by the Railway, and this circumstance 
serves to distinguish the reported case from 
the one with which we are now concerned. 

Moreover, there is a very clear ruling of a 
Judge of this Court in a recent case, Hast 
Indian Railway Co. v. Fazal Ilahi (2) 
which takes the contrary view. According 
to this ruling, so far as the requirement of 
s. 77 of the Railways Act as to notice of suit 
to be given to defendant is concerned, there 
is no distinction between a suit for damages 
on account of the “loss” of goods by a Rail- 
way Company and a suit for damages on 
account of ‘“non-delivery”. The learned 
Judge discussed and declined to follow the 
ruling of the Patna High Court in Hast 
Indian Railway Co. v. Kali Charan Ram 
Prasad (3). Agreeing with the viewof the law 
taken in Hast Indian Railway Co. v. Fazal 
Ilahi (2), [hold thatnotice is necessary for a 
suit for damages on account of non-delivery, 
as well ason account of “loss”, and thatnotice 
under s. 77 is required whether or not the 
-Railway Company strictly proves that the 

. goods have been “lost,” 

The other grounds of appeal have been 
argued before me, but they have no force. 
The appeal is, therefore, dismissed with 
costs.including fees in this Court on the 
higher scale. 

Z, R: Appeal dismissed. 

(2) 85 Ind. Cas. 474; 47 A. 136; L. R. 6 A. 59 Civ; A. 
1. R. 1925 All. 273. 


(3) 69 Ind. Cas. 103; 3 P. L. T. 215; (1922) Pat. 145; 
A. I. R. 1922 Pat, 106, 


PATNA HIGH COURT. 


ÅAEPBAL FROM APPELLATE DECREE No. 1299 _ 


oF 1922. 
March 10, 1926. 
Present:—Mr, Justice Ross and 
N Mr. Justice Kulwant Sahay. 
BENGAL ann NORTH-WESTERN 
RAILWAY COMPANY—Derenpanrs— 
APPELLANTS 


Versus 
TUPAN DASS—PLAINTIFF—RESPONDENT. 
Railways Act (IX of 1890), s. 75—Absiraction of 
contents, tf ‘deterioration —Liability of Railway Com- 
pany. 


, Where the contents of a parcel are abstracted there 
is a lowering in the value of the parcel and, therefore, 
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a ‘deterioration’ of the parcel within the meaning 0 
8.75 of the Railways Act, and the Railway Company 
is protected from liability under that section even if 
the articles are abstracted by the servants of the 
Oompany. 

Appeal from a decision of the District 
Judge, Purnea, dated the 17th July, 1922, 
modifying that of the Munsif, Katihar, dated 
the 9th of September, 1921. 

Mr. Hasan Jan, for the Appellants. 

Mr. L, K. Jha, for the Respondent. 

JUDGMENT, 

Ross, J.—This appeal must be allowed. 
The plaintiffrespondent sent a parcel for 
transmission from Hyderabad, Sindh, to 
Katihar on the Railway of the defendant 
Company. The parcel arrived at Katihar ; 
but when it was opened it was found that 
some of the contents had been abstracted. 
These were articles of silk and other things 
falling within the Second Schedule to the 
Indian Railways Act. The present action 
was brought for the recovery of the value of 
these articles. The defence was that the 
Company was protected by s. 75 of the 
Indian Railways Act inasmuch as the parcel 
sent by the plaintiff contained articles 
mentioned in the Second Schedulé but no 
declaration of their value was made, The 
finding of the Munsif was that the articles 
in question were abstracted while the 
parcel was in the custody of the defendant 
Company's servants. A decree has been 
passed in favour of the plaintiff by both the 
Courts below and the defendant Company 
has appealed. 

The learned Advocate for the respondent 
contends that the case does not fall within 
the terms of s. 75, hecause there has been 
neither loss, destruction nor deterioration 
of the parcel ; and, secondly, that inasmuch 
as the goods were lost by theft of the Com- 
pany’s servants, they are not entitled to the 
protection of this section. Now “ deteriora- 
tion’ is not a word of art and it-must be 
taken in its ordinary sense, In the Oxford 
Dictionary one of the meanings given to the 
word “deteriorate” is “to become lower or 
impaired in quality or value”, The parcel 
was impaired in value by the abstraction of 
these articles and consequently there was 
deterioration of the parcel. I think, there- ` 
fore, that the case falls within the language 
of s. 75. As to the argument that s. 75 
does not protect -the Company because the 
articles were abstracted by the servants of 
the Company, the learned Advocate wag 
compelled to admit that he had no Indian 
authority for this proposition, He relied 
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upon certain decisions of the English Courts, 
but these proceeded on the express provi- 
sion of s. 8 of 11 Geo, IV and 1 Will. IV, 
Chap. 68(Carriers’ Act, 1830), wherea proviso 
is enacted exempting from the liability for 
loss of or injury to the articles therein 

referred to imposed by the first section of 
that Act. The proviso is that 


“Nothing in this Act shall be deemed < 


to protect any mail contractor, stage 
coach proprietor, or other common carrier 
for hire from lability to answer for loss 
or injury to any goods or articles whatso- 
ever arising from, the felonious acts of any 
coachman, guard, book-keeper, porter, or 
other servant in his or their employ, etc.” 

There is no such proviso in the Indian 
Act and, therefore, the English decisions 
have no application. It was also pointed 
out by the learned Advocate for the appel- 
lant Company that there is no evidence 
that the theft was committed by any of the 
- Company’s servants and this argument was 
mot met by the learned Advocate for the 
respondent, 

In my opinion, therefore, this case is 
covered by s. 75 of the Indian Railways 
Act and the appeal must be decreed with 
costs and the suit dismissed with costs 
throughout. The cross-objection is dismiss- 
d 


ed. 
Kulwant Sahay, J.—I agree. 
A./s. D. Appeal decreed. 


ALLAHABAD HIGH COURT. 
Szconp CIVIL APPEAL No. 1361 or 1923. 
May 18, 1926. 

Present:—Mr. Justice Daniels and 
Mr. Justice King. 

BINDA alias BINDRABAN—Ptaintisr— 
APPELLANT 
VETSUS 
MANGALA AND OTAERS—DEFBNDANTS — 
RESPONDENTS. 

Buidence Act (I of 1872), s. 115—Estoppel—Suit 
brought by adult on behalf of, himself and another adult 
describing the latter as minor, dismissal of—Decree, 
whether binding on second plainti ff—Second plaintiff 
assisting in conduct of suit, effect of. 

Q instituted a suit on behalf of himself and as next 
friend of his younger brother ‘B’ who was alleged to 
bea minor. The suit was dismissed and ‘B’ sub- 
sequently brought a suit for a declaration that he 
was not bound by the decree made in the previous 
suit inasmuch as he. was not a minor at the time of 
,the institution of the previous suit by ‘G’, It was 
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found that ‘B’ used to abtend along with ‘G‘in the 
previous suit and assisted ‘G’ in the conduct of it: 

Held, that ‘B’ was estopped from contending that 
the decree in the previous suit was a nullity and was 
not binding upon him. 

Second appeal from a decree of the Dis- 
trict Judge, Agra. 

Mr. N. P. Asthana, for the Appellant. 

Mr. G. Agarwala, for the Respondents. 

JUDGMENT. —Thbis is a suit by one 
Binda to set asidea decree passed against 
himself and his brother Girwar, on the 
ground that he was not properly represent- © 
ed in that suit. The suit was filed by the 
plaintiff's elder brother Girwar on his 
own behalfand as next friend of the present . 
plaintiff Binda, who wasalleged to bea 
minor. It now turns out that Binda attain- 
ed majority one month before the suit was 
filed. It appears that Binda and his brother 
havea common interest,-and it is further 
found by the Court below that Binda came 
to Court with Girwar and assisted to look 
after the suit. Under these circumstances, 
the Courts below following the ruling in 
Ganga Ram v. Mihin Lal (1) have held that 
the plaintiffis not entitled to get the decree 
set aside, The case relied on was a case in 
which a defendant was impleaded as a 
minor underthe guardianship of his mother. 
He and his ‘mother jointly defended 
the suit, and at no period did he raise the 


. objection that he was not a minor when it 


was instituted. This Court held thatit was 
not competent for the defendant to sue 
subsequently to have the decree declared not 
binding, on the ground that he was in fact 
of fullage when it was instituted. The 
appellant in this Court distinguishes this 
case onthe ground that it was the case of a 
defendant and not of a plaintiff, and relies 
on the rulings in Sheorania v. Bharat 
Singh (2) and Ruhul Amin v. Shankar Lal 
(3). The former was a case in which a plaint 
was instituted on behalf of an alleged minor 
by one Lachhmi Narain, although the al- 
leged minor was of full age when theplaint 
was filed. The Court found that the whole 
proceedings were carried on by Lachhmi 
Narain, aman who had no interest what- 
ever in the property in suit, and had no 
cause of action against the defendant. It 
held, therefore, that there was really no 
suit on behalf of the plaintiff at all and, 


(1) 28 A. 416; A. W. N. (1906) 73; 3 A. L. J. 187, 
D WAN; A. W. N. (1887) 203; 9 Jnd. Dee. (x. 8) 


O 7 aa: Oas, 30; 45 A, 701; A L R. 1924 All, 544 
21 A. L, J. 626, 
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therefore, the decree was not bindiig on 
him. Thecase of Ruhul Amin v. Shankar 
Lal (3) wassimilar. There also it was held 
that therewas no valid plaint before the 
Court, and, therefore, the whole proceedings 
were without jurisdiction. In neither of 
those cases was the circumstance present 
that the alleged minor himself took an 
active part in the prosecution of the suit, 
and in both cases there was only one plaint- 
iff. In the present case, there certainly was 
‘a valid plaint before the Court on behalf, 
at any rate, of the plaintiff Girwar. In our 
opinion, this isa clear case of estoppelagainst 
the appellant. If the pleaof majority had 
been taken in the trial Court, the plaint 
might have been amended and the difficulty 
removed. By taking an active partin the 
prosecution of the case without raising any 
objection tothe legality of the plaint, the 
appellant clearly placed the respondents 
at disadvantage, and it is not open to him, 
now thata decree has been passed, to come 
into Oourt and allege that the decree is a 
nullity and not binding on him. Jn our 
opinion, the decree of the Court below is 
correct, and we accordingly dismiss this 
appeal with costs. 


“a. K, Appeal dismissed, 


MADRAS HIGH COURT. 

LETTERS Patent APPEAL No. 32 or 1925. 
January 7, 1926. 
Present:—Mr Justice Wallace 

and Mr, Justice Madhavan Nair. 

THIRUKONDA ELLARAYAN 

_ =~DEFENDANT—APPELLANT 

versus 

NAKONDA RANGASWAMI AIYAR - 


, — PLAINTIFF —RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 11, 
0. XXXIV, r. 4—Mortgage—Suit for sale—Final 
decree not executed—Subsequent suit by mortgagor 
for redemption, whether maintainable—Res judicata. 

When in a suit on mortgage, a mortgagor has failed 
within the time fixed in the preliminary mortgage- 
decreas for sale to pay up the amount due under the 
decree, and a final decree for sale has been obtained, 
a subsequent suit for redemption by him or his re- 
presentatives-in-interest does not lie and his cause of 
action is barred by res judicata. [p. 608, col. 2), 

In all suits on mortgage which are successful, the 
mortgage, so far as parties to the suit are concerned, 


is merged in the decree and the mortgagor's rights - 


are only exercisable under the decree and do not exist 
any longer outside it. The right to redeem, there- 
fore, can be exercised only as provided under and not 
optside the decree, It follows then that, after a 
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‘decree in a mortgage suit, whatever the form of that 
decree, whether for foreclosure, sale or redemption, 


. the parties to the mortgage and to the suit and their 


legal representatives or assignees cannot maintain in 
future any separate suit or any claim arising out of 
the mortgage. [p. 613, col. 1.) 

Any payment made by the mortgagor after the 
passing of the order absolute for sale is not a pay- 
ment qua mortgagor inthe exercise of the right to 
redeem, but a payment by the judgment-debtor to 
avert the sale, in the exercise ofa right given him 
qua judgment-debtor springing from and dependent 
on the execution of the decree by the mortgagee. ‘p. 
609, col. 2.) 

Vedapurathi v. Vallabha Valiya Raja, 25 M. 300; 12 
M. L, J. 128, Ranga Aiyangar v, Narayana Chariar, 
32 Ind. Cas. 30; 39 M. 896; 18 M. L. T. 596; 30 M. L. 
J. 13, followed. 

Ramji Bapuji Patil v. Pandharinath Ravji, 49 Ind. 
Cas. 894; 43 B. 334; 21 Bom. L. R. 56, not followed. 

[Case-law discussed.] ; 

Letters Patent Appeal against the judg- 
ment of Mr. Justice Devadoss, dated the 
23rd October, 1924, in S. A. No. 1139 of 
1922, and reported as 86 Ind. Cas. 527, 
against the decree of the District Court, 
Madura, in-A, S. No. 289 of 1921 (O. S. 
No, 300 of 1920, the District Munsif’s Court 
Madura Town). 

Mr. T.L. Venkatrama Iyer, for the Ap- 
pellant. 

Mr. C. S. Venkatachariar, for the Re- 


spondent. 


JUDGMENT. 
Wallace, J.—The original suit in this 


' case wag a suit for redemption of a mort- 


gage. The suit property was mortgaged 
usufructuarily to the defendant on 29th 
August, 1904. Inthe mortgage was also a 
personal covenant to pay. The defendant 
sued on 2nd August, 1912, in O. S, 
No. 430 of 1912 and gota preliminary dec- 
ree for saleon 14th October, 1913, and a 
final decree on 25th February, 1914. No 
actidn was taken by him under the final 
decree. On 2nd September, 1912, pendente 
lite the same mortgagor mortgaged the 
property to the plaintiff's father. The 
plaintiff sued in O. S. No. 289 of 1918 
and got a decree for sale in 1918, 


` brought the property to sale and bought 


it in Court auction. He now sues to re- 
deem the mortgage. The plaintiff was not 
a party to the suit of 1912, but the defend- 
ant contends: that, as his mortgage was 
pendente lite and the plaintiff, therefore, 
has no higher rights than his mortgagor, 
and as the mortgagor did not choose to 
redeem under the decree of 1913, the mort- 
gagor and, therefore, the plaintiffis barred 
by res judicata from redeeming. Both the 
trial Court and the lower Appellate Court 


naa a AA v 
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_ held that the suit was barred by res judi- 

cata. in second appeal Devadoss, J., has 
held that itis not, and against this judg- 
ment this Letters Patent appealis filed. 
‘It has been ably argued at length before 
us by Mr. ©. S. Venkatachariar for the 
plaintiff and Mr, T. L. Venkatarama Iyer for 
the defendant. 

The real question at issue may be shortly 
stated, but cannot be as shortly answered. 
It is, when a mortgagor has failed, within 
the time fixed in the preliminary mortgage- 
decree for sale to pay up the amount 
due under the decree, and a final decree 
for sale has been obtained, does a suit for 
redemption by him liec.oris his cause of 
action barred by res judicata? There is 
a longseries of decisions, some taking one 
view and some the other, passéd before 
and under the provisions of the Transfer 
of Property Act, but there is no direct 
decision under the present C. P. O. after 
the repeal of ss. 86 to 8Y, y2 and 93 of the 
Transfer of Property Act and their re- 
birth in other forms under O. XXXIV of 
the ©. P.O. The most important case in 
this Courtis the Full Bench decision in 
Vedapuratht v. Vallabha Valiya Raja (1) 
passed under the old provisions of the 
Transfer of Property Act and the C. P. O., 
and if the principles of that decision 
have not been reversed by the Privy Coun- 
ciland are still applicable in spite of the 
changes in the law, that decision is bind- 
ing on this Bench. Otherwise, the matter 
is res integra. 


The case with which the Full Bench had 
to deal was based on a usufructuary mort- 
gage of 1858. There had beena suit and 
a decree for redemption, the decree being 
passed under s, 92 of unamended Transfer 
of Property Act containing a provision for 
sale of the mortgaged property, if the mort- 
gage amount was not paid, but containing 
no foreclosure clause. The decree was not 
executed and the decree amount was not 
paid but no order absolute for sale under 
s. 93 was obtained by the mortgagee. A 
second suit for redemption was then filed 
and the Full Bench was called on to decide 
whether in these circumstances the second 
suit was maintainable. lt was held by all 
five Judges that, whether or not the rela- 
tionship of mortgagor and mortgagee sub- 
sisted, because of the fact that no order 
absolute under s. 93 had been obtained, 


(1) 25 AL. 300; 12 M, L. J, 128, 
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and the property, therefore, had not been 
sold, the cause of action, namely, the right 
to redeem, had become merged in the dec- 
ree, and was, therefore, res judicata and 
no second suit for redemption would lie. 

We are not pointed to any subsequent 
decision of the Privy Council which has’ 
controverted that decision, and so far as’ 
it goes, therefore, it is binding onus. Mr.’ 
Venkatachariar, however, contends that, even 
accepting that position, the present case. 
differs from the Full Bench case in two 
vital particulars which will take it out of 
the purview of that decision, Thesediffer- 
ences are, first, that the first suit here on 
which the decree for sale was obtained 
was not a suit by the mortgagor for re- ' 
demption but by the mortgagee for . sale, 
and, secondly, that the changes in the law 
since the Full Bench case render its prin- 
ciples no longer applicable. These two 

points may be dealt with together as they 

are intimately connected. 

It is essential to re-call the terms of the ` 
Transfer of Property Act under which that ` 
decision was passed. Under s. 88 of that 
Act, in the eventof the plaintifi-mortgagee's 
success in a suit for sale, the decree is 
first to take an account and declare the 
amount due and, secondly, to order that, 
if the mortgagor pays the amount into 


‘Court within the time fixed, he shall be 


put in possession of the property, and, 
thirdly, to declare that, if the amount is not 
so paid, the property should be sold, Sec- 
tion 89 provided that, if the mortgagor pays 
the amount within the time fixed, he shall 
get possession, and that, if payment is not 
so made, the mortgagee shall apply for an 
order absolute for sale and obtain it and 
thereupon the mortgagor's right to redeem 
and the security shall both be extinguish- 
ed, A decree in a foreclosure suit, ss. 86 
and 87, followed similar lines, and,in de- 
fault of payment by the mortgagor, the 
plaintiff was entitled to obtain an order 
absolute declaring that the mortgagor is 
absolutely debarred from all right to 
redeem, and on the passing of such order 
the mortgage-debt is deemed to be dis- 
charged. A decree for redemption under 
ss. 92 and 93 also followed similar lines, 
and the result of non-payment was that 
the defendant mortgagee may apply for an, 
order absolute that the mortgagor is abso- 
lutely debarred from all right to redeem, 
or that the property be sold. On the pass- 
ing ofsuch order the right to redeem and 
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“the security were extinguished. In this 
Court it -was held by the majority of the 
Full Bench in Afallikarjunadu Setti v. 
Lingamurti Pantulu (2) that such orders 
absolute are not decrees hut proceedings 
in execution. The, decree to be executed 
was what is now styled the preliminary 
decree, and in such a decree, in a suit for 
sale or redemption, the decree inter alia 
directed payment of the money by the 
mortgagor and delivery thereon of the pro- 
perty by the mortgagee. 

Now, Mr. Vénkatachari's first 
this:-— . 


point is 


When the decree for sale was under 


s. 89 and not under s. 93, it was.open to the 
mortgagor even after the order absolute 
for sale to execute that decree so far as it 
- was executable by him and to pay up the 
- mortgage amount, in fact up tothe time 
when the property was actually sold ; and 
he deduces therefrom that the right to re- 
deem was not put an endto by an-order 
absolute for sale under s. 89. This has, 
no doubt, been held in severa] cases, but 
it is essential to note that after the order 
- absolute, payment was open to the mort- 
gagor, not qua mortgagor under the pro- 
visions of the: Transfer of Property Act, 
but qua judgment-debtor under the mort- 
gage-decree under the provisions of the 
0. P.O., which permit a judgment-debtor 
whose property is being sold in execution 
ofa decree to pay up the decree amount at 
any time before the actual sale, even under 
certain circumstances after the sale itself. 
It is true that some of these decisions, for 
example, Ramunni v. Brahma Dattan (3), 
Bibijan Bibi v. Sachi Bewah (4) and Misri 


Lal v. Mithu Lal (5) seem to favour the ` 


view that such payment after the order ab- 
solute is made by the mortgagor qua mort- 
gagor inthe exercise of the right to re- 
deem, that is, that the right to redeem was 
still open after the Passing of the. order 
‘absolute for sale. 


Privy Council has. definitely laid down in 
Het Ram v. Shadi Ram (6) what the proper 
ci NA of s.89 of the Transfer of 


Me 


188; 11918) M. W. N. 518 20 Bom: L. R. "hab: 
j W. N. 1033; 9L. W. 580; 12 Bur. L. T, 73; 45 
-E A130 PO) 

- 39 , 
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‘brings s. 89 


‘concerned, 


But sucha view must 
be held to have been erroneous since the: 
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Property Actis, The language does not 
admit of doubt. Their Lordships say:— 
“The construction which their Lordships 
put on the language so used is that 
on the making of the order absolute, the 
security as wellas the defendant's right 
to redeem are both extinguished, and that 
for the right of the mortgagee under his 


‘security there is substituted the right to 


This 
into line with the clearer 
wording of s. $30n this point. Therefore, 
any payment made by the mortgagor after 
the passing of the order absolute for sale 
is not a payment qua mortgagor in the 
exercise of the right to redeem, but a pay- 
ment by.the judgment-debtor to avert the 
sale, in the exercise of a right given him 
qua judgment- debtor, springing from and 
dependent on the execution of the decree 
by the mortgagee. Whether on such pay- 
ment the Court could in execution restore 
the property to the mortgagor on the ground 
that the decree implied that the mortgagee 
could not have payment except on the 
condition of restoring the property is an 
open question which Adipuranam Pillat 
v. Gopalasami Mudali (7) is inclined to 
answer in the affirmative. In any case it 
is quite clear from the Privy Council 
dictum that under the old procedure both 
the security and the right to redeem were 
extinguished by the passing of the order 
absolute for sale and that the security, so 
far at least as the parties to the suit were 
was absorbed into the decree 
and had no further existence outside it, 
It follows, therefore, that the opportunity 
to redeem, given to the mortgagor under 
the old decree for sale, just as under the 
old decree for foreclosure or redemption, 
might be lost for ever, if the mortgagee ` 
obtained an order absolute under s. 87, 89 
or 93. When under the decree or in exe- 
cution of it, the opportunity to redeem 
might ina certain contingency be lost for 
ever, itis difficilt, almost’ impossible, to 
say ‘that the right to redeem was not a 
matter in issnein the suit. It would not, 
of course, be lost unless the conditions 
which entailed iis loss were fulfilled, but 
it was certainly a matter in issue; it was 
so vitally in issue, that proceedings in the 


a sale conferred by the decree.” 


"suit might resu!: in its being lost for ever. 


That is the sum and substance of the Full 
Bench decision. 


(7) 31 M. 354; 18 M. L. J. 259; 3M, L. T, 281, 
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Now, all these sections of the Transfer of 
Property Act are gone and it is to’ be de- 
cided whether their disappearance involves 
the disappearance of the ground on which 
the former decision was based. Rules 2 
and 3o0f O. XXXIV of the C. P. C. corres- 
pond tothe old ss, 86 and 87 of the Trans- 
. ter of Property Act, rr. 4and 5 to ss..88 
and 89 and rr.7 and 8 to ‘ss, 92 and 93; 
but the clause unders. 89 relating to the 
extinguishment of the security and the 
right to redeem has disappeared, and does 
not appear inr. 5, though similar clauses 
. are retained in rr.3 and 8. J-+think, how- 


ever, itis clear that it does not appear in 


r. 5 because it is not necessary. Under 
the old procedure the preliminary’ decree 
which allowed redemption remained the 
. executable decree, and, therefore, the right 
to redeem was not “extinguished. automa- 
tically by the order absolute itself So it 
was necessary to enact that on the passing 
of the order absolute it should disappear. 
Now the right: to redeem embodied in 
the preliminary decree simply does not 
appear in the final decree which is now 
the executable decree. Therefore, it dis- 
appears when the final decree is passed 


just as before it disappeared when the 


order absolute was passed. What was 
previously effected by direct statutory 
provision is now effected by procedure. But 
the contingency above noted still-remains, 
namely, that when certain proceedings are 
taken in the suit after the preliminary 
decree forsale the right to redeem is ex- 
tinguished. In my view, therefore, the 
right to redeem is still vitally a matter 
in issue in the mortgage suit for sale: 
There is no essential ‘change in the law 
which necessitates any inference that the 
principles laid down in the Full Bench 
case will not still apply. The final decree 
in its own terms makes it clear that the 
right to redeem is no longer enforceable 
under it; for it makes no provision for 
redemption. It cannot be. that the adjudi- 
cation on-the right to redeem which was in 
issue in the suit and present in the pre- 
liminary decree somehow vanishes out of 
the suit upon the passing of the final dec- 
ree. Before the final decree was passed, 
the mortgagor could not file a fresh suit 
for redemption because a suit is still pend- 
ing in which the relief he seeks for is 
„given him by the preliminary decree. He 
cannot by his own neglect altain a better 
position, I say “a better a be- 
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cause obviously if he can in such circum- 
stances file a fresh suit for redemption, he 
can choose his own time to redeem and is 


not bound to, redeem within the time fixed. 


by the preliminary decree. It seems to 
me an irrational contention that says in 
effect that the passing of a final decree 


' resuscitates a right—the right to file a fresh 


suit for redemption—which expired on the 
passing of the preliminary decree. The 
effect, no doubt, “is to enable the mortgagee 
to force redemption on the mortgagor and 
to convert his decree for sale into one for 
foreclosure, but that again is no new factor 
introduced by the new procedure. 

The only case in which any feature of 
novelty arises, is when a mortgagee is in 
possession and has obtained a final decree 
for sale, which has put an end to the 
mortgagor's right to redeem, and will not 
proceed further to bring the property to 
sale. ‘This is the case now before us and 
Mr. Venkatachari strongly urges that it 
puts the mortgagor in an unfair ‘position, 
since he has under the final decree no 
power to compel the mortgagee to bring 
the property-to sale.” He urges that under 
the. old procedure, where the executable 
decrea was executable by the mortgagor, 


as well as by the mortgagee, the mortgagor 


could pay up the decree amount at any 
time, until the property was actually sold. 
But in practice I see no real innovation. 
Under the old procedure, the mortgagor 
could pay up (a) within the time fixed in 


the decree, then he paid as mortgagor, (b). 


when the decree was being executed, then 
he paid qua judgment-debtor. He could 
not, gua mortgagor, have the time fixed 
in the decree extended [see Vallabha Valiya 
Rajah v. Vedapuratti (8) and Adipuranam 
Pillai v. Gopalasami Mudali (1).] There- 
fore, any payment after the time fixed, 
could only be in execution, after the pass- 
ing of the order absolute when the right 
to. redeem was gone, and he paid only. 
gua judgment-debtor. Such right was 
then equally as now, dormant unless and 
until the mortgagee took proceedings in 
execution. Thus the‘former.right of pay- 
ing up after the time fixed inthe decree 
is the same and no other than ihe’ present 


_ right of paying up‘after the final decree, . 


viz. the right qua judgmeut-dentor, to pay 


up, which right is in both cases contingent 


on the mortgagee proceeding to bring the 
9 19M, 40; 5 M, L. J 262; 6 Ind. Dee, (x. s.) 
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property to sale’ and was not at any 
tims exercisable independently of that 
contingency. Th4re is no new hardship 
-here, though there is no -doubt some hard- 
ship, or atleast some undue partiality by 
the law in favour of the mortgagee, who is 
. in possession and electsto be content with 
having destroyed by a final decree his mort- 
gagor's right to redeem and refuses to bring 

the property to sale under the final decree. 

It may bə that, in view of this, Courts 
. may be open to re‘consider the position 
“that the time granted for redemption in 
the preliminary “decree for sale cannot be 
extended before the final decree (or order 
| absolute) is passed. Itis true that r. 5 of 
O. XXXIV does not contain .a provision 
similar to that in rr. 3 and 4 allowing the 
Court to extend the time for payment; but 
‘it is a power which may well be within the 
inherent powers of the Court, as in the 
case of preliminary decree ‘for specific 
performance [see Abdul Shaker Sahib v. 
Abdul Rahiman Sahib (9)] or it may be that 


asuit may lie on the decree to compel the- 


mortgagee to bring the property tó sale, 
ih view of the fact that a mortgagee who 
delays to bring the property to “gale, is 
frustrating the fundamental’ principle of 
the mortgage contract, and of the right to 
redeem as defined ins. 60 of the Transfer 
of Property Act, both now merged in the 
final decree, that his ultimate claim is not 
to the property but to his money, and to the 
` recovery of that money by sale of the 
mortgaged property. However that may 
be, a am .clesr that the new. procedure 
‘neither affects nor requires any change 
whatever from the old position, laid down 
ia the Full Bench case, that the right to 
redeem was in issue in the mortgage suit 
for sale and is, therefore, “es judicata when 
a decree in that suit was obtained. 
be noted incidentally that two of the 
learned Judges in the Full Bench case 
were of opinion [vide their judgments in 
Mallikarjunadu Sethi v. Lingamurti Pan- 
tulu -(2)] that the order absolute for sale 
was a decree, in fact a final decree, and 
yet that view did not dissuade them from 


holding that the second suit for redemption ` 


did not lie even though in their view, the 
first suit had only reached the stage of a 
préliminary decree, since no order absolute 


had been obtained. In the Full ee case 


12 Ind. Cas, 868; 46 M. 


(9) 148; 44 M. L, J. 107; 
(1823 M. W, N. 1; 17 L, W. 


216; A. I, 4 1923 Mad, 
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the right. to redeem had not been extinguish- 
ed by any order absolute, and, therefore, 
subsisted. Nevertheless the Full Bench 
were unanimous that the right to redeem 
was merged ia the decree and was res 
judicata, My conclusion on this part of 
the case, therefore, is that to follow the 
Full Bench ruling even under the new 
procedure will inilict no new hardship on 
the mortgagor. 

I shall notice very brieily a few of the 
cases cited before us, dealing first with 
High Court cases and then with the Privy 
Council casés. The greater number are 
suits in which the first suit was for re- 
demption and the second suit also for re- 
demption, and either the decree in the first 
suit did not provide for foreclosure of the 
right to redeem, or, if it did, neither purty 
‘had taken any steps to foreclose. Such de- 
_cisions ‘in Madras, prior to the Full Bench 
case, must be held to have been overruled, 
80 far as they are inconsistent therewith, for 
example, Periandi v. Angappa (10) which 
was, however, not. under the Transfer of 
Property Ast, Vallabha Valiya Rajah v., 
Vedapuratti (8)and Ramunni v. Brahma 
Dattan (3) which rejected the then Bombay 
doctrine of constructive foreclosure by res 
judicata [see Gansavant Balsavant v. Nara- 
yan Dhond Savant (11)j, even when the decree 
in the first suit did not provide for fore- 
closure. The case Maloji v. Sagaji (12) 
though there the second suit was not for 
redemption but by a mortgagee for sale, also 
followed the res judicata ‘principle, holding 
that the mortgage was merged in and could 
not be separated from the rede nption dacrea 
obtained in the, first suit.. The Allahabad 
Court ‘followed suit in David Tay v Razi- 
ud din (13) and so did Bombiwin Bipujè 
Ramchandra Kulkarni v. Guji ‘Radu 
Dhangar (14) which, however, m~ be taken 
to have been overruled by the Fall Bench 
of Bombay in Ramji Bapuji Petil v. 
Pandharinath Ravji (L5} which has altered 
the previous view in Bombay. The Tull 
Bench case in Vedapurathi: v. ‘Vailabha 
Valiya Raja (1), already mentioned, is also a 
case in which both suits were for redemp- 


(19) 7 M. 423; 2 Ind Dec. (X. s) 878. 
a 7 B. 467; 8 Ind. Jur. 90; 4 Ind. Dee. (3.3) 


(12) 13 B. 567; 7 Ind. Deo. (N. s.) 375 
(13) 19 A. 202; A. W. N. (1897) 24; 9 Ind. Des, Na) 


33. 
jai) 4 Ind. Oas. 908; 42 B. 240; 20 Bom. L. R, 
(15) 49 Ind, Qaa, 894; 43 B. 331; 21 Hom, L. R. 56, 
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tion. To come to caseg in which the 
first suit was, as in the present case, a 
suit for sale and an order absolute for sale 
had been obtained but no further action 
had been taken, this High Court in kanga 
Atyangar v. Narayanachariar (16) where 
the first decree was obtained in 1872 prior 
to the passing of the Transfer of Property 
Act, held that the second suit for redemp- 
tion was barred. In Rama Tulsa Mahar v. 
Bhagchand Motiram (17) the later Bombay 
view prevailed that the suit was not barred 
by res judicata. No previous case in India 
.is discussed in that judgment and only 
one English case is cited. Shah Mahdi 
Hasan v Ismail Hasan (18) a case under the 
present C. P. C., adopted the Bombay view 
that the suit was not barred. An earlier 
Allahabad case reported in Shiam Sundar 
Lal v. Har Narayan (19) takes the same 
‘view. .So far as this Court goes then, the. 
general principle of res judicata has been 
applied to the case where the first suit was a 
suit for sale. 
Coming now to the Privy Council cases, 
the earliest is one of 1873, Gokuldoss v. 
Kriparam (20). The first suit was by the 
mortgagee for sale. The decree in that 
case was a curious one which did not pro- 
vide any opportunity to the mortgagor to 
come in and redeem, and in execution of 
which the mortgagee somehow got into 
possession. It was held that the mortgagor 
had never had his legal opportunity of re- 
deeming ‘and, therefore, a suit for redemp- 
- tion lay in the circumstances of the case. 
That is no authority in. favour of the re- 
spondent. In Hari Ravji Chiplunkar v, 
Shapurjt Hormas Shet (21) the question 
‘whether the mortgagor could, instead of 
suing for redemption on a decree for re- 
demption, fall back on the original mort- 
gage and claim to redeem it was not de- 
. cided. In Mahabir Pershad Singh v. Mac- 
maghten (22) where the mortgagee had got a 
decree for sale and the mortgagor sued to 
havé the sale set aside and certain set-offs 
allowed, it was held that the second suit 
.was barred by res judicata. The case is 
Pe ce md. Cas. 30; 39M. 896; 18 M. L. T. 596; 30 


Mit) ‘oT ina, Cas. 249; 39 B. 41; 16 Bom. L. R: 687. 

(18) 56 Ind. are 179; 42 A. 517; 18_A. L.J. 622; 2 
U. P. b. R. (A) 213 

(19) 9 Ind. Cas. 158. 

(20) 13 B. L R. 205. 

(21) 10 B. 461; 13 I. A. 66; 10 Tma. ae 310; 4 Sar. P, 
C. J. 719; 5 Ind. ‘Dec. (x. 3.) 695 (P C.). 

(22) 160. 682; 16 L A. 107; 13 Ind. Jur. 133; 5 Sar. 
P.O. J. 340; 8 Ind, Dec. (x, 8.) 451. 0.). 
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not much to the point here. In Sri Raja 
Pappamma Rao v. Sri Vira Pratapa (23) 
the decree passed on a simple mortgage 


did not suggest foreclosure or necessari- 


ly anything more than an usufructuary 
mortgage. The case is explained at page 
335* of the Tull Bench case in Vedapurathi - 
v. Vallabha Valiya “Raja (1). It again is 
no authority infavour of the respondent. 
In Faiyaz Husain. Khan v. Prag Narain 
(24) the firat decree was in favour of the 
mortgagee for sale, and he had also 
got an order absolute for sale, and the: 
plaintiff had in execution become the auc- 
tion-purchaser. Thesecond suit was by the 
auction-purchaser (defendant) in a suit ona 
second mortgage to redeem, the plaintiff's 
purchase being subsequent to the defend- 
ant’s, It was held that the defendant could 
not resist the plaintiff's claim to possession. 

Incidentally it was laid down that an auc- 
tion-purchaser on foot of a second mortgage 

could have and ought to have redeemed 
before the sale under the first mortgage 

decree was confirmed and that his subse-. 
quent‘application to redeem was properly 
refused. There is nothing in any of these 
cases which runs counter to the general 
principles laid down in Vedapurathi v, 

Vallabha Valiya Raja (1). In Sukhi v. 

Gulam Safdar Khan (25) a prior mortgagee 
had obtained a decree for sale without join- 
ing a puisne mortgagee and the latter sued, 

and it was argued that the prior mortgagee 
could not use-his mortgage as a shield, 

because the mortgage was merged in the 
decree for sale and was, therefore, extin- 
guished. The Privy Council held that under 
the altered wording of the Transfer of Pro- 
perty Act and the ©. P. O.. the mortgage 
was not extinguished and could be held up 
as a shield. I do not consider that this 
ruling is authority for the proposition that, 

when a mortgagee has obtained a decree 
for sale, the mortgage as between himself 
and his mortgagor and all parties to the 
suit is not merged in the decree in the suit, 
The decision’ merely declares that by the 
decree the security is not extinguished so 


8) 19 M. 249; 23 I. A. 32; 6 M. L. J. 53; 7 Sar. P. O. 
J, 10; 6 Ind. Dec. (x. 8.) 879 ( (P.O 

Qs) 29 A. 339; 11 C. W. N Sel: 34 I A. 102; 4 A. 
L. J. 344; 50. L. J. 563; 17 M. L. J. 263; 9 Bom. L. 
Ri 656; 2? M. L. T. 191; 100. O. 314 (P. O.). ih 

(25) 65 Ind. Cas. 151; 43 A. 469; (1921) M. W. N. 
445; 14 L. W. 162; 26 G. W. N. 279; 42 M. L. J. 15; 30 
M. L. T. 175; 24 Bom. L. R. 590; A. L R. 1922 P. O. 11; 
481. A. 465 (P. C.). 
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far ag to prevént the agitation of rights 
under it which were not decided by the 
decree. It does not touch the question of 


agitating afresh rights already concluded by 
the decree, . 


The plaintiff's mortgage in the present 
case is pendente lite and his rights are, 
therefore, no higher than the rights of the 
mortgagor, and, as I have already ‘said, the 
rights: of redemption as between the mort- 
gagor and the mortgagee have been once 
for all merged in the decree in the suit for 
sale. The principle involved is that in all 
suits on mortgage which are successful the 
mortgage, so far as the parties to the suit 
‘are. conceraed, is merged in the decree and 
thé mortgagor's rights are only exercisable 
under the: decree and do not exist any 
longer outside the decree. The right to 
redeem, therefore, can be exercised only 
as provided under the decree and not out- 
side the decree, It follows then that, after 
a decree in a mortgage suit, whatever the 
form of that decree, whether for foreclosure, 
sale or redemption, the parties to the 
mortgage and to the suit and their legal 
representatives or assignees cannot main- 
tain in future any separate suit or any claim 
arising out of the mortgage [see Ameen- 
ammal v. Meenakshi (26).] The proper test, 
I think, is, does the decree provide for every 
relief obtainable by the parties under the 
mortgage and leave none unprovided for ? It 
appears to me that it does. It may be noted 
that ‘the form of final decree, Form 10-A of 
Sch. ID, is the same in a suit for sale as in 
a suit for redemption, in the case of a 
simple or usufructuary mortgage when 
payment has not been made, and that sub- 
cl. (3) in O. XXXIV, r. 8 does not apply to 
sub-cl, (4). In the case of a final decree for 
redemption under a simple or usufructuary 
mortgage it cannot be doubted that the 
right to redeem ceases with the passing of 
the decree. Why should it be deemed 
otherwise in the case of a final decree of 
exactly the same wording in a suit for sale? 

The learned Judge from whose judgment 
this appeal is preferred has distinguished 
the case of Ranga Aiyangar .v. Narayana- 


chariar (16) by saying that, if the Judges - 


there had been dealing with a decree un- 
executable by a mortgagor, the decision 
would have been different. I do not think 
4 it follows. Under a preliminary decree it 
is as open to the mortgagor as to the mort- 


` (26) 60 Ind. Cas, 226; 13 L. W.173, . 
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gagee to obtain the final decree, and the 
fact that the former's neglect results in a 
final decree’ which is not executable by 
him cannot resuscitate the right to redeem 
When the learned Judge 
holds that the right of the mortgagor to 
redeem property has net been taken away 
upon the passing ofthe final decree for 
sale, I must, for reasons I have already 
given, with respect differ from him. The 
learned Judge relies mainly on Ramji Ba- 
pujt Patil v. Pandharinath Ravji (15) which 
lays down that the right to redeem is not a 
matter in issue in a suit for sale. I have 
already given my opinion that, if tbe right 
to redeem can be foreclosed, as it can, in such 
a suit, it is very difficult to hold that it is 
not a matter in issue in the suit. I must, 
for reasons given above, hold that the learn- 


.ed Judge's decree should be reversed. I 


would reverse it and restore the decree of 
the lower Appellate Court with costs to the 
defendant throughout. l 
Madhavan Nair, J.—The defendant- 
appellant as usufructuary mortgagee with 
a personal-covenant to pay suedin 0. S. 
No, 430 of 1912 for the sale of the suit pro- 
perties. A preliminary decree was passed in 
his favour on the 14th of October, 1913, in 
which time was fixed for payment till the 
14th of November 1914. A final decree was 
passed on the 25th of February, 1914. While 
this suit was pending, the mortgagor gave 
another mortgage of these properties tothe 
plaintiff's father. In O. S. No. 289 of 1918, 
the plaintiff-respondent obtained a decree 
for sale without making the defendant a 
party to the suit and purchased the pro- 
perty himself. He then instituted the pre- 
sent suit for the redemption of the mortgage 


in favour of the defendant. 


The question for decision is whether the 
decree in O. S. No. 430 of 1912 ¿operates as 
res judicata in the plaintiff-respondent’s 
suit forredemption. Devadoss, J., reversing 
the concurrent judgments of the lower 
Courts, rejected the plea of res judicata and 
remanded the suit for disposal. This deci- 
sion is the subject-matter of the Letters 
Patent Appeal. 

In my opinion, this case must be decided 
by applying the principle of the decision in 
Vedapurathi v. Vallabha Valia Raja (1). 
In that case a Full Bench of this Court 
held that, where a suit for redemption 
has been instituted and a decree for re- 
demption has been passed therein but not 
executed, a subsequent suit is not maintain- 


Bid 
able for the redemption, of the mortgage. 
It is, no doubt, true that in the present case 

` the decree in the prior suit was one for the 
sale of the properties and not for redemp- 
tion; but if we have regard to the real nature 
of the decree for sale passed under ss. 88 
and 89 of the Transfer of Property Act, it 
will be found that this difference. does not 
„really make the decision inapplicable. Itis 
not denied that the decree in O'S. No. 430 
of 1912 gave the mortgagor, who was the 
defendant in that suit, a right to obtain 
possession of the suit property by paying 
the decree amount within the time fixed by 
the Court. In Vedapurathi v. Vallabha 
Valiya Raja (1), Sir Bhashyam Iyengar, J., 
states thus: ‘Whether the decree be in a 
suit for foreclosure or in a suit for sale or in 
asuit for redemption, there is in each a con- 
ditional decree for redemption in favour of 
. the mortgagor, the condition being the 
payment by the mortgagor of the amount 
decreed on or before the day fixed......... 
Decrees for specific performance, decrees 
respecting rights of easement and similar 
decrees are often made conditional, but they 
are none-the-less ‘final judgments’ having 
the force of res judicata.” The learned 
Chief Justice said: “The Legislature has 
laid down what is the ‘matter in issue’ in a 
redemption suit. In order to succeed, the 
mortgagor has to show that he is entitled 
to a decree ordering that if he pays off the 
mortgage-debt in pursuance of the order of 
the Court, the mortgagee shall re-transfer 
the property and if necessary put him in 
possession. The matter in issue is,—aye or 
no —is the mortgagor entitled to the decree 
which, if he succeeds, the: Court is requir- 
ed by s. 92 to make?” The same matter is 
in issue in a mortgagee’s suit for sale. The 
form of the decree shows that it contains a 
conditional decree for redemption. The 
tight to redeem having been thus once 
adjudicated, the decision in which it 
- was so done must operate’ as res judicata 
in a subsequent suit for redemption. 
Ttis true that ‘even after the order ab- 
solute for sale under s. 88. it is open 
to the mortgagor to pay up the mortgage 
amount and thus avert the sale [see 
Adipuranam Pillai v Gopalasami Mudali 
(7)], but this does not mean that the right to 
redeem still survives. The payment is 
made by the mortgagor not under the 
Transfer of Property Act but inthe capacity 
of a judgment-debtor under the provisions 
of the C. P.C. The substantial right in- 


~ 
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volved in the suit, viz.; the right to redemp- , 
tion being thus merged in the decree, 
though the decree is one for sale, the same 
right cannot again be «put in issue in 
another suit. ‘Applying the principle of 
the decision in. Vedapuratht v. Vallabha 
Valiya Raja (1) it was held by Sadasiya. 
Iyer and Napier, JJ.,in Ranga Aiyangar v. 
Narayana Chariar (16) that a subsequent 
suit instituted by the mortgagor for redemp- 
tion of the mortgage was barred by res 
judicata by the decision in a prior suit for 
sale instituted by the mortgagee in which 
a decree had been passed containing a 
direction in favour of the mortgagor who 
was a defendant therein for recovery’ of 
possession of the property and which decree 
was not executed by either party. 

The learned Vakil for the respondent 
argues that the decision in Vedapurathi Y. 
Vallabha Valiya Raja (1) is inapplicable to 
the present case, also because of the altera- 
tion in the law regarding the nature of the 
decree to be passed in mortgage suits for 
sale of properties introduced by O. XXXIV, 


‘rr. 4and 5 which repealed ss. #8 and 89, of * 


the “Transfer of Property Act. By the 
repeal of the old sections of the Transfer of 
Property Act, there are now two decrees in 
all mortgage suits—the preliminary decree 
and ‘the final decree. The preliminary 
decree cannot be executed, the executable 
decree being the final one. itis argued by 
Mr. Venkatachariar, that since under the 
Code of 1903 the preliminary decree is now 
inexecutable, all that is stated in Vedapu- 
rathi v. Vallabha Valiya Raja (1), with 
character of 
such decrees becomes inapplicable to cases 
arising under the present Code. He also 
argues that since by’ the omission in 
O. XXXIV,r. 5/0f the words “and there- 
upon the defendant's rights to redeem and 
the security shall both be extinguished,” 
which occured at: the end of the old s. 89, 
the relationship of the mortgagor and the 
mortgagee still subsists in spite of the final 
decree, it is open.to the mortgagor to 
institute a second suit for redemption. 

In my view, the non-execulability of the 
decree and the alleged continuance of the 
relationship of the mortgagor and the mort- 
gagee even after the passing of the final 
decree donot affectthe application of the 
principle of the decision in Vedapuratht v. 
Vallaiha Valiya Raja (1) to the facts of the 
present case. The question that we have to 
decide is purely one of res judicata, A pro- 
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< perly -framed preliminary decree eontains a 


direction enabling the mortgagor-defendant 


‘to pay the money-declared to be due on the 


mortgage to. the mortgages within .the 
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Shapurji Hormosji Shet (21), their Lordships 
.of the Privy Council, though they cite the 
decision in Periandi v. Angappa (10), do not 
express any opinion on the question whether 


prescribed period in which event the mort- 'the plaintiff could fall back upon the. 


gagee shall deliver the ‘property to the 
mbrtgagor. By paying the amount pre- 
scribed in the preliminary decree, it is open 


to the mortgagor to obtain a final decree. | 


+: Since he did not do so in the present case, 


the right to redemption which has become 


: merged in the decrees cannot be re-opened 


‘again-in a subsequent suit. It may be 


' observed that the learned Chief Justice. in 


Vedapurathi-v. Vallabha Valiya Raja (1) 
did not rest his judgment on the exesut- 
ability of the decree, for he had on the same 
day delivered judgment in another: Full 
Banch case [see Mallikarjunadu Setti v. 
Lingamurti Pantulu (2),jin which he held 
that an order passed upon an application 
made under s. 89 of the Transfer of Pro- 


l perty Act corresponding to O. XXXIV, r. 5 


_ execution. 


of Act V of 1908 was not an order. made in 
execution -proceedings. Sir Bhashyam 
Iyengar, J., also bases’his-judgment on 
principles of res judicata embodied in s. 11 
ofthe ©. P. O., though as a supplemental 
ground, the learned Judge states that. the 
second suit is barred by the provisions of 
s. 244 also, inasmuch. as the applications 
under ss. 89 and 93 were applications in 
As regards the continuance of 


‘ ‘the relationship of the mortgagor and the 
* mortgagée, it cannot be said, as has already 


` 


been pointed out, that the payment which 


the mortgagor-defendant is entitled tomake 
to avert the saleis made by him as a mort- 


‘;gagor; he paya only in the capacity of a 


judgment-debtor under the provisions of 
the O. P; C. Whether on making such pay- 
ments he is entitled to be put in possession 
of the property is a doubtful question 
which it is not necessary to decide in this 


‘ease, though the casein Adipuranam Pillai 


v.Gopalasami Mudali (7) decides that he is 


_ go entitled, 


In the course of his arguments, Mr. Ven- 
katachariar referred particularly to three 


_ decisions, namely, Hari favji Chiplunkar 
, v. Shapurj.:Hormosji Shet (21), Sri Raja 


Papamma Rao v. Sri Vira Pratapa (23) and 


’Gakuldoss v..Kriparam (20), in support of 
‘his contention that the second suit for. ` 


redemption would lie. ` The first two cases 
have been explained by Sir Bhashyam 
Iyengar, J., in Vedapurathi v. Vallabha 


. Valiya Raja (1). In Hari Ravji Chiplunkar v, 


original mortgage and the case, therefore, 
does not afford any help. in answering the 
- question whether a subsequent suit on the 
same mortgage is barred by s. 11 of the 
Code, - The decision in Sri Raja Papamma 
Rao v. Sri Vira Pratapa (23) really depend- 
ed on the construction of the prior decree 
passed on the mortgage which contained 


- the.condition that “if the debt is not dis- 


charged according to the instalments, you 
should recover tha same by means of the 
mortgaged property, the crops of our culti- 
vation, aud our other property and from our 
person according to your wish.” The 
learned Judges held that the prior decree 
in effect put the mortgagee in the position 
ofthe usufructuary mortgagee and, there- 
fore, the. mortgage could be redeemed by a 
fresh suit. The decision in Gokuldoss v. 
Kriparam (20) is also based on the con- 
struction of the prior decree passed in the 
case under which the mortgagee got into 
possession. It was held that as that decree 
did not extinguish the mortgagor's right of 
redemption, asuit by him for that purpose 
| was not barred. 

‘The decision in, Ramji . Bapuji, Patil v. 
Pandharinath Ravji (15) took the view that 
a second suit for redemption would lie. 
Mr. Justice Devadoss has in effect followed 
that decision. The view of our own High 
Court Vedapuratht v. Vallabha Valiya 
Raja (1), is different from that of the 
Bombay High Conrt. Mr. Venkatachariar 
has not been able to persuade ine that the 
decision in Vedapurathi v. Vallabha Valiya 
Raja (1) does not lay down the correct law. 
I do not think it is necessary to discuss the 
various other decisions referred to by him 
in the course of the argument, as they do 
notin.my view directly bear an the question 
under consideration. In my opinion, the 
plaintiff's suit is barred by the operation 
of the doctrine of res judicata. I would, 
therefore, set aside the. decision of the 
learned Judge and dismiss the plaintiff's 
suit with costs throughout. 

V. N. V. Appeal allowed. 
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CALCUTTA HIGH COURT. 
ÅPPEAL FROM ORIGINAL Decana No. 149 
; : or 1923. 
November 20, 1925. = 
-Present :—Mr. Justices 
Kr.. and Mr. Justice Chakravarti. 
MAHAMMAD ISMAIL MYA aND OTHERS— 
DEFENDANTs —APPELL.. STS 
Versus : 
- © BURESH CHANDRA SAHA 
CHOWDHURY AND OTABRS—PLAINTIFFS— 
i RESPONDENTS. : 
Landlord and tenant—Permanent , tenure—Land- 


lord if bound to put up embankments to protect pro- 


perty. ; ; F ; 
After a proprietor has parted with his land in 


` favour of a permanent tenure-holder, he is not under an 


` Sateendra 


obligation, unless there is an express contract to that 
effect, to protect the land from salt wåter by putting 
up embankments. p. 617, col. 2] ` 

Appeal against a decree of the Sub- 
ordinate Judge, 24-Parganas, dated March 
19, 1923. 4 


Maulvi Syed Nashińù Ali (with him 


‘Maulvi Nurul Huq), for the Appellants. 


Mr. Brajendra Nath Chatterji and Babu 
e Nath Ray Chaudhri, for the 
Respondents. 


JUDGMENT. i 
Chakravarti, J.—This is an appeal 
preferred by the defendants against thejudg- 
ment and decree of the Subordinate Judge, 
Third Court of the 24-Parganas, dated 


, the 19th March, 1923. It arises out of asuit 


for rent of a permanent tenure held by the 
defendants. The tenancy isone which is 
usually called an abad in the Sundarbans, 
the plaintiffs being the holders of the 
superior estate granted by Government. 
Out of the larger area which the plaintiffs-. 


: landlords obtained from Government, a 


portion was leased out to the defendants’ 
predecessor for reclamation and cultivation. 
The plaintiffs claimed rent for the years 
1324- to 1327 B. S. There was no dispute 
as regards theamount of the rent due. But 
the defence of the defendants was that the 
landlords, the plaintiffs, who held the nor- 
thern part ofthe abad in khas, with a view. 
to put an end to the defendants’ tenancy, 
for the purpose of making it khas, deliber- 
ately and fraudulently allowed the embank- 
ments on the north of the abad to be 
destroyed and thus allowed salt water 
to rush in not only -to the plaintiffs’ 
own part of the abad but also to the 
defendants’ tenure on the south. The 
defendants’ case, therefore, was that, as the 
plaintiffs fraudulently allowed the defend- 
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ants’ property to be inundated with salt 
water and thus rendered it unfit for cultiva- 
tion, their right to realize rent from the 
defendants was suspended. The main 
issue between the parties, therefore, was . 
“whethêr the landlords lost their right 
to reeever renton the ground stated by the: 
defeidanis.” The’ learned Subordinate 
Jucge in an elaborate judgment, after ex- 
amining the evidence at length, came to 
the coriclusion that the story of the de- 
fendants that the plaintiffs. deliberately, 
with a view to injure the defendants’ 
property, allowed salt water to rush into 
their abad, was not true. The Court below 
has, in fact, found that the rush of water 
was not through the northern part of the 
abad, but that the inundation took place 
in a different manner and that the plaintiffs 
were inno way responsible for it. It is 
unnecessary for us to deal with the evi- 
dence at length. I do not think that there 
is any sufficient reason for us to differ 
from the finding ‘arrived at by the learned 
Judge.- 

Now,-.as I have already stated, this was 
a permanent tenure. The learned Vakil 
for the defendants-appellants contended 
that, apart from the question as to whether 
or not the landlords deliberately destroyed 
the defendants’ property, as a matter of fact 
the tenure became unfit for profitable use in 
natural course, the defendants were entitled 
to supension of rent because they were 
unable to make profitable use of the lands 
of their tenure. As to this, the learned 
Subordinate Judge seems to hold that the 
defendants had the opportunity of making 
aprofitable use of their property because, 
on the evidence, he finds that a profitable 
use of the abad could be made by letting it 
out in fishery, which is more profitable than 
the profits derived by cultivation. It was 
contended by the learned Vakil for the 
defendants that the landlords were bound 
to protect the property of the tenure-holders 
so that they might use it for the purpose 
of cultivation and make profits from the 
tenure. In the case of a permanent tenure, 
the rights of the parties are governed by the 
contract under which the tenure was creat- 
ed. Such a tenure really, passes all the 
rights of the landlord in favour of the 
tenant in lieu of periodical payment of what 
is called the rent. What-is called the pro- 
prietary right is really, vested in the per- 
manent tenant. The defendants had the 
lease in their possession and, as the learned 
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- Subordinate Judge observes, they have not 
produced it. It cannot, therefore, be said 


that, “under the terms of the contract by- 


which this tenure was created, the land- 
lords were under any obligation to protect 
the property by raising embankments’ on 
the side which was open to attack by salt 
water. From the very nature of the thing, 
no cultivation is possible of such aproperty, 
unless protective embankments aremade. 
Unless the’permanent tenure-holder shows 
-that the landlord is bound underthe terms 
of the contract to protect the property for 
the use ofthe tenant, I am not aware of 


any general principle on which the land-' 


lord of this tenure would be under any 
obligation to build such embankments. So 
far as I know, a special provision is always 
inserted in the lease as to who should 
protect the property from the encroachment 
of salt water.- The rent reserved in the 
lease is usually determined by the fact as to 
whether the landlord undertakes that res- 
ponsibility or the tenant takes upon him- 
self the responsibility of building such em- 
bankments. The learned Vakil for the de- 
fendants-appellants further contended that 


on the principle enunciated in the case of. 


` Sheik Enuyutoollah v. Sheik Hlaheebuksh (1), 
„there is a general obligation’ upon the land- 
lord to protect the tenants’ property from. 
being damaged or injured by actions either 
of the sea or of salt water from the river. 


‘As I read that judgment, that wasa peculiar’ 


case as between the landlord and the raiyat. 
There was some question as to whether 
the raiyati was an occupancy right. In 
cases where ratyats claim abatement of rent 
on the ground of drought-or inundation, 
-raiyats have to make outa binding custom 
to that effect. I am not aware of any 
case where the principle contended for 
by the learned Vakil for the appellant has 
been applied to raiyats in the absence of a 
custom prevailing in the village or that it 
has ever been applied to a permanent 
tenure. In -fact, the learned Vakil very 
frankly confessed that there is no case 
directly on the point. In the recent Privy 
Council case of Katyayani Debi v. Udoy 
Kumar Das (2), their Lordships of the 
Judicial Committee have clearly laid down 
the law as to the position of a permanent 
tenure-holder in the land demised to him, 

(1) W.R. 1864 Act X Rul. 42. 

(2) 88 Ind. Cas. 110; 52 0.417; 52 I. A. 160; A. 1. 


R. 1925 P. C. 97; 23 A. L. J. 751; L. R. 6 A. (P. O.) 140; 
306. W. N, 1 Œ. G). 
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Their Lordships have pointed out that the 
tenant under a permanent and transferable 
lease held at a fixed rent “virtually becomes 


. the proprietor of the surface of the lands 


subject only to the payment of the stipulat- 
ed rent, and the lessor and the suecending 
landlords have no interest in the lands 
except in so far as they form a security for 
the payment of rent.” This clearly indicates 


‘that the landlord loses all interests except 


those indicated as above and that the pro- 
perty is really the property of the perma- 
nent tenure-holder, and there seems to be 
no reason, based on general principle, 
upon which it can be held that, after a 
proprietor has parted with his land in 
favour of a permanent tenure-holder, he 
is under any obligation, unless there is a 
special contract to that effect, to protect the 
interest of the tenure-holder in the manner 
suggested. I think, therefore, that the 
defendants-appellants have made out no 
case on which they can rely fora suspen- 
sion ofthe rent which is dueto the land- 
lords for the land of this permanent tenure. 
When the specific case of wilful destruction 
of the property has failed, I do not see 
how the tenant can resist the claim for 
rent. 

- The appeal is, therefore, dismissed with 
costs. f 

‘Walmsley, J.—I agree. 
S. D. Appeal dismissed. 


ALLAHABAD HIGH COURT, 
First APPEAL FROM ORDER No. 172 oF 1925, 
May 19, 1926. 

Present:—Mr. Justice Walsh and 
Mr. Justice Pullan. 

NAZIR KHAN—APPELLANT 
Versus 
GANESH— RESPONDENT. 

Guardians and Wards Act (VIII of ISUN s. 7 
Father, rights of—Custody delegated by father to third 
person—Rerocation— Father, whether can be deelared 
guardian. 

A father is the natural guardian of his children; he 
eannot divest himself of that duty or substitute 
another in his place. His duty is in the nature of a 
sacred trust. He may, in the exercise of his discre- 
tion, delegate his authority to another, such as a tutor 
ora schoolmaster or a friend and. entrust the educa: 
tion and custody of his children to that other on such 


. terms as he sees fit. Such delegation, however, is 


always: revocable and in spite ofany arrangement 
whereby the custody of a child has been handed over 
by the father to another, it is open to the father to 
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apply 


demand back the custody of the child. [p. 618, col. 


inst appeal from an order of the District 
Agra, dated the 29th of August, 
1925. 4 
“Mr, M. A. Aziz, for the Appellant. 

Mr. Baleshwarit Prasad, for the Respond- 


ent. . 


JUDGMENT.—This is a first appeal 
. from order brought by the father 
against an order of the District Judge of 


Agra made, or purporting ‘to be made, | 


under the Guardians and Wards Act. The 
circumstances are simple, but although the 
law is clear, they are such as arise from 
time to time and create difficulty in ap- 
plying the law. One Nazir Khan applied 
to the District Judge to be appointed 
guardian of the person of his minor son who 
was born in 1912. O£ course, the parties 
are Muhammadans. In December, 1912, 
while the son was only eight months old, 
the father, the present applicant, handed 
over his son to one Ganesh, a convert to 
Muhammadanism, thereby delegating his 
duty of custody and care and up-bringing 
of the infant.. The arrangement was drawn 
up in adeed which went far beyond what 
the law recognizes in such matters, namely, 
it purported to be a sort of transfer of 
ownership and complete possession and con- 
trol of the boy from . the father to Ganesh, 
who undertook to bring him up, to perform 
the marriage ceremonies and to educate him. 
No doubt, the deed was meant at the time 
to create a kind of adoption. We do not 
know, but it may have been based entirely 
upon sentimental considerations. Nazir 
Khan certainly had one ‘other son, it is 
possible that Ganesh had none. There is, 
of course, no such thing as adoption 
amongst Muhammadans and an arrangement 
of this kind is clearly revocable. There is 
no question of invalidity; whether the father 
by revoking such an arrangement and taking 
back the son would create a valid claim 
for compensation at the suit of eGanesh 
is a matter which cannot be considered 
as arising under the Guardians and Wards 
Act. it would have to be the subject- 
matter ofa suitin any case and the deci- 
` sion would presumably depend.upon the 
` provisions of the deed, because unless the 
deed provided for compensation in the 


event of revocation, the fact that a revoc-: 


able deed was entered into, would presum- 
ably exclude the possibility of the parties 
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contemplating the contingency of compen- 
sation arising. Persons who desire to adopt 


- or to.bring up other people’s children may 


well consider themselves rewarded by the 
pleasure it undoubtedly gives them in return 
for the expenditure of cash which they 
are able to spare upon an excellent object 
of that kind. Of course, the application 
made to the Court below in this case was 
a revocation of the authority contained in 
the deed. ‘ 


The learned Judge treats the application 


as being in form what it actually purported 
to be, namely, an application by the father 
to be appointed a guardian. Itis a pity that 
District Judges who are called upon to 
administer this Act do not.take the trouble 
to familiarise themselves with the funda- 
mental law upon the subject and of the 
decisions of the Privy Council, If there 


were any doubt about the position of the. 


natural father, that doubt was removed in 
the well-known case which attracted much 
attention at the time, namely, of Annie 
Besant v. Narayaniah (1) decided by the 
Privy Council. in 1914. The case. decided 
no more than that a suit by a father would 


“mot lie, but their Lordships went out of 


their way to enunciate the principles relai- 
ing to the rights ofa father over his chil- 
dren during their minority. He is the 
natural guardian, he cannot divest himself 


‘of that duty, or substitute another in ‘his 


place. His duty is in the nature of a sacred 
trust. He may inthe exercise of his ‘dis- 
cretion delegate his authority to another, 
such as a tutor or a schoolmaster or a friend 
and entrust the education and custody of 
his children to'that other on such terms as 
he sees fit. Such delegation is revocable. 
The head-note suggests that if the father 
has exercised his rights-in such a way as 
in the opinion ef the Court exercising the 


jurisdiction of the Crown over infants, to. 
create associations or to give rise to éxpec- | 
tations on the part of the infants which it’ 


would be undesirable in their interests to 
disturb of disappoint, such Court would 
interfere to prevent its revocation. The 
head-note clearly goes beyond what was 
actually said by their Lordships and what 
may be reasonably implied, in our opinion, 
from the language which they used, but 
on the other hand, it may not express much 


(1) 24 Ind, Cas. 290; 38 M. 807;27 M. L J. 30; 18 
C. W. N. 1089; 11. W. 520; (1914) M. W. N. 585: 16 
M. L. T. 165; 200. L. J. 253; 16 Bom. D. R. 625; 12 A, 
L, J. 1155; 411. A. 314 (P. CO). 
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too. broadly, if at all, the considerations 


` which would have to apply ifsome person 


in the interest of the minor or the niinor 
himself applied to the Court to exercise its 
powers under the Act to interfere with the 
conduct of a natural guardian,’ who .was 
obviously misbehaving himself and treat- 
ing the child in such a way as to endanger 
its. health, -but in fact, all that their Lord- 
ships held was that a suit would not lie 
for the return of the infants and that a 
direction to the defendant to return the 
infants could not be carried out in England 
and that if the father desired to terminate 
the arrangement, in that case, his proper 


remedy was to apply to the High Court of’ 


Justice in England for a habeas corpus 
and it seems to be contemplated in the 
decision in In the matter of Joshy Assam 
(2) by Mr. Justice Sale relied upon by the: 
learned Judge in his judgment, that an 


application under the Guardiansand Wards 
Act might be made in some form under: 


s. 491 of the Cr, P. CO. for an order in the, 
nature of habeas corpus, Whether that is 


- correct, or not, we desire to express no 


opinion, but we are satisfied that this ap- 
plication was misconceived and that the 
learned Judge ought, if he had taken reagon- 
able pains, to have appreciated that fact 
from the first, and to have treated itas an 
application under s. 7 of the Guardians ‘and 
Wards Act for an order declaring the father 
to be the guardian in spite of the deed. 


Instead of that, he appears to have treated 
it, in the ordinary way, as a dispute be- 
tween two contending parties for the ap- 
pointment of one or other of them as a 
guardian when the parents ‘are dead and 
the infants need protection for their person 
and property, and he says in the course of 
what he supposed to be a decision on the 
merits that he preferred the. evidence of 
Ganesh. We do not quite understand the 
real meaning of this mysterious pronounce 
ment which appears to us to be quite irre- 
levant, Mr. Girdhari Lal defending the 
order, oddly enough made an appeal to a 
section which directed our attention amongst 
other things to the wishes of.a deceased 
parent, asking us .at ‘the same time io 
disregard the wishes of a living one. So 
far as we could discover, during the argu- 
ment, this is the best legal point which can 
be taken in defence of the learned Judge's 
order in this case. At the same time he 


(2) 23 ©. 290; 12 Ind. Dee. (x. s.) 194. 
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appealed to.us to give effect to the wishes 
of the boy. This.is alwaysa painful sub- 
ject. The father has a natural right. This 
man is a shunter whose duties take him 
out all hours of the night, for all we know 
he may be without a wife and he may have 
been glad to avail himself of the offices of 
a friend to look after his infant boy anda 
parent has always the right to do that, but 
he has also the right to change his mind. 
He has obviously the right to re-assert his 
claim to have the boy with him under his 
influence and finally brought up at the 
most receplive age of life in the ideas and 
with the prospects which the father has for 
him, and there is no suggestion in this case 
of any ulterior motive or lack of bona fides | 
because the boy has not been married and 
the cost of providing for his marriage will 
as the result of this proceeding neces:arily 
fall upon the father. On tne other hand, 
it is impossible for a child of 14 yeais of 
age to be continually in the company and 
under the care of a kind protector and 
friend, such as Ganesh has proved himself 
to be, without forming a deep affection for 
him. and possibly being alienated from his 
real father. In this case the boy was al- 
lowed to go into the box and make state- 
ments, about some of which we feel some- 
what incredulous, and it appears that 
Ganesh in the exercise af what he believed 
to be the right ofan. adoptive father, took 
steps to prevent the boy even seeing or 
communicating with his father. Where 
that sort of thing happens, it is inevitable 


‘that the natural inclination and desire of 


` 


the boy will be to the individual who 
has been closest to him and has pio- 
vided for his wants; that is the nalu- 
ral inclination of children, and it can- 
not but be, a wrench to the individual, 
possibly to the boy, where the Court is call- 
ed upon to intervene and vut an end tosuch 
an arrangement by a parental order, but 
such considerations cannọt affect our duty, 
and fortunately the memory of ehildren is 


‘short and we are satisfied that if the father 


treats the boy with the. same care that 
Ganesh has done, the boy will have no 
reason to, regret the order which we feel it 


our duty to make. 


We allow ‘the appeal and we declare 
under s. 7 that Nazir Khan is the natural 
guardian of the minor. We direct the 
respondent to return him to his father forth- 
with. f 


ZK : Appeal allowed. 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No. 2064 
' 0r 1923. 
December 21, 1925. 
Present :—Mr. Justice Suhrawardy and 
Mr. Justice Mukerji. | 
NISHI KANTA CHAUDHURY alias 
` N. CHOUDHURY—Dzrenpant No. 1— 
APPELLANT 
Versus . 
GOPESWAR CHATTERIS EB AND OTHERS—~ 
SEEN eta ot ngi ene 
ict et o , & 19—Benga 
se pe vr. 11, 12, 18-—Specific 


ief Act (I of 1877), 
ack not RA to vote, whether can stand for elec- 
tion— Legal character, meaning o f— Person not qualifi- 
ed allowed to stand—Person securing next largest 


number of votes, whether entitled to declaration that he 


i ted. 3 ; 
Wa aad to the provisions of 8. 15° of the 


‘eipal Act and the effect ofrr. 11,12 and 
ty ag panel Municipal Election Rules of 1896, 
unless the name of a candidate at a Municipal Elec- 
tion is in the list of voters. he is not entitled to stand 
for election and is not qualified to be elected. [p. 621, 
col. 1.) En | 
ds “legal character" in s. 42 of the Specific 
Raise ‘Act ve wide enough to include the right of 
franchise and also the right of being elected a Munici- 
pal Commissioner. [p. 622, col. 2.] 
Where a person not entitled to stand as a candi- 
date at a Municipal Blection is allowed to have votes 
recorded in his favour and polls the highest number 
of votes from among the candidates who stand for 
election, the candidate who secures the next largest 
number of votes is not entitled ‘toa declaration that 
he is duly elected_ but only to a declaration that the 
tion is void. [p. 622, col. 2.) > 
P oeil against the decree of the Subordi- 
nate Judge, Assansole, Burdwan, dated: the 
93rd of April, 1923, affirming that of the 
Munsif, Assansole, dated the 17th of Feb- 


1923. oi 
TP Sarat Chandra Bose and Babu Nirode 


dhu Roy, for the Appellant. 
aka J Jalak Chandra, Sarkar, for the Re- 


spondent. f a 
JUDGMENT.—The plaintiff was a 


' candidate for election as a Municipal Com- 
missioner in 


one of the Wards of be apaa 

icipality. The election was held on 
Sle ba 1922. The largest number 
of votes were secured by Mr. Hari Das Go- 
gwami, the pro forma defendaut No. 2, next 
in order was the plaintiff, then the defend- 
ant No. Land last, in order, was another 
gentleman. There were two vacancies, and 
Mr, Goswami and the defendant No. 1 were 
declared duly elected. The plaintiff then 
instituted this suit for a declaration 
that the election. of defendant No. 1 
was not legal “but void and tbat he, 
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the plaintiff is a duly elected Munici- 
pal Commissioner. - The suit was dec- 
reed by the trial Court and that decree 
has been affirmed on an appeal preferred by 
defendant No. 1. Defendant No. 1 has 
preferred this appeal. 


The first ground urged on behalf of the 
appellant is that the Courts below have 
erred in holding that his election was not 
valid. The Courts below held that fhe 
election of the appellant was void as his 
name did not appear on the voters’ list: - It 
is urged that the appellant possesses the 
requisite qualifications and that the omis- 
sion of his name in the voters’ list cannot 
deprive him of his status to vote or stand 


-as a candidate, and it is a matter which is 


purely one of form and not of substance. 
For this argument reliance has been placed 
upon the decision in In re Corkhill (1). That 
was acase under the Calcutta Municipal 
Consolidation Act (IT B. C. of 1888) and the 
Rules issued by the Local Government 
under s. 19 of the Act. In that case the 
Court construed the different sections of 
the Act dealing with matters relating to 
election and found, that as regards persons 
qualified to vote, there was nothing specific 
inthe Act which prevented or disentitled a 
person who was qualified to vote -under 
s. 8 from exercising his right in the event 
of his name not appearing in the revised 
list of voters, that the only prohibition of 
the nature which existed was that to be 
found in the Rules issued by the Local 
Government unders. 19, but atthe same 
time, there was no similar prohibition to 
be found in the rules. which would dis- 
entitle or.disqualify a person qualified to 
vote under s. 8 from exercising his right 
of either becoming a candidate or propos- 
ing or approving the candidature of some 
other person. The wording of the sections 
of Act II (B. ©. of 1888) or the Rules re- 
ferred to above are not the same as those 
of the relevant sections of the Bengal 
Municipal Actas it stands at present, or 
the Bengal Municipal Election Rules: of 
1896 under which the election in the present 
ease was held. Section 15 of the Act 
imposes upon the Local Government the 
duty of laying down rules not inconsistent: 
with the provisions of the Act for the can- 
duct of elections ‘and relating to the 
qualifications required to entitle any person- 
to vote at an election and embodies in it 


(1) 220. 717; 11 Ind. Dee, (N. s.) 476, 


2 


.tion. 


nomination. 
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“a proviso specifying the conditio which 
would entitle a person to vote at the elec- 
Rule 2 while laying .down the 
qualifications of voters repeats and enlarges 
the provisions of s. 15 and makes ita condi- 
tion of eligibility to vote that the person 
has been duly registered as provided in 
rr. 4to 12. Rule 11 lays down that the 
register prepared and amended in con- 
formity with the earlier rules shall be 
deemed to be the final register of voters 
entitled to vote whether at a general elec- 
tion orat any bye-election. Rule 13 in 
laying down the qualifications of candidates 
says that any: person qualified to ‘vote 
under the rules and not disqualified under 


s, 57 of the Act shall be qualified to be. 
It is noticeable - 


elected as a Commissionér. 
that r. 13 says ‘any person qualified to vote 


under these: rules', while rr. 11 and 12 say ` 


‘persons entered in the final register are 
entitled to vote.’ From thisa plausible argu- 
ment has been advanced that a person who 
is qualified to vote, that is to say, possesses 
the requisite qualifications of a voter, is 
qualified to be elected a Commissioner, 
although his name not being in the re- 
gister, he may not be entitled to vote, 
This argument, however, overlooks the pro- 


vision which is to be found ins. 15 itself. 


and which runsin those words: “No person 
who is not entitled to vote at the election 
of the Commissioners of a Municipality 
shall be deemed qualified for election to be 
a Commissioner of such Municipality.” The 
only possible view, if the Act and the 
rules are read together, is that. unless the 
name of the candidate is in the list, he is 


not entitled to vote for election and is not . 
_ qualified to be elected. It is said that this 


interpretation will result inan anomaly as 
under r. 14 the nomination has to be’ sent 
in not less than 21 days before the election, 
and the final register is not prepared 
until much later, and, therefore, it would 
not be possible at the ‘time of sending in 
the nomination to know who would or 


- would not be entitled to vote or stand at 


the election. Rule 13, however, speaks 


‘only of the qualification required .at the’ 


time of election and not at the date of the 
Rules which are of similar 
import ‘were considered. in the case of 
Budge v. Andrews (2) where it was held that 
a candidate’s name must be on the rolls 
atthe time of the election ‘but it is not 


ae (1878) 3 O. P. D. 510; 47 L. J. O. P. 586; 39 L. T. 
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necessary that it should be on the roll at 
the time of nomination. In an interesting 
judgment in the case of Stowe v. Jo! Life 
(3 Lord Coleridge reviewed the history of 


. the establishment of registers of voters by 


the Reforms Act, in connection with votiag 
under-the Ballot Act of 1872, under s. 7 of 
which the entry of the name ofa voter on 
the register was a condition precedent to 
the exercise òf a franchise by bim, and 
observed that register was established 
by the Reforms Act expressly for the pur- 
pose of obviating long and expensive 
Dealing with a case of election. 
of the head priest of a temple under a 
scheme framed by the Court, this Court 
had occasion to refer to the Bengal Munici- 
pal Act and the election rules under that 
Act, in the case of Raghu Nath Sarma v. 
Jiban Chandar Sarma (4) and the following 
observations appear in the judgment : “A 
similar provision (meaning similar to that 
contained ins 7 of the Ballot Act of 1872) 
will be found in the rules framed on. the 
21st November, 1896, under the Bengal 
Municipal Act. These rules are so framed 
as to make no person eligible to vote unless 
he has been previously duly registered in 
accordance with the rules prescribed for 
‘the maintenance of register of voters", 
This is the view that we take of the rules 
and we are accordingly of opinion that the 
appellant’s first contention cannot succeed. 

The next contention of the appellant is 
to the effect that the plaintiff was not en- 
titled to a declaration that he was a duly 
elected candidate. That a suit fora dec- 
laration that the election of the defendant 
was void is maintainable under s. 42 of 
the Specific Relief Act cannot be dispute- 
ed. Rule 29 which says that all disputes 
arising under the rules shall be decided 
by the Magistrate and his decision shall 
be final and r, 23 which says that the pre- 
siding officer shall then and there declare 
such candidates as have the largest number 
of votes to be duly elected and which 
authorizes’ the presiding officer to adjourn 
the proceedings in the case of a dispute 


. which he is unable to decide and to report 


to the Magistrate and makes the decision 
of the Magistrate on the dispute final, 
eannot be taken to oust the jurisdiction of 
the Civil: Court in view of the proviso to 


„O BPS C. E 734; 43 L, J.O. P. 265; 30 L.T. 
70 Ind. Cas. 874; 27 0. W. N. 312; A. L R. 1923 


(4) 7 
“Gal. 467; 50 O, 202, 
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s. 15 of the Bougal Municipal Act. That 
proviso runs in these words: ‘Provided 


that nothing contained in this section nor 
in any rules made under the author- 
ity of this Act shall be deemed: to affect 
the jurisdiction of the Civil Courts.” - In 


this suit no consequential relief but only 


declarations have been asked forand the 
question is what are the declarations which 
the plaintiff is entitled to obtain. The 
plaintiff asks for two declarations, viz., that 


“the electidn of the defendant No. 1 was 


illegal and void, and that he himself was 
Under 
8.42 of the Specific Relief Act the Court 
may make a declaration that the plaintiff 
is entitled toa legal character or to aright as 


: to some property, and the other declarations 


that_may-be incidentally made are merely 
ancillary to the declaration sanctioned by 
the section which limits it to specific legal 
character or rightto property. Ram Das 
Hazra v. Secretary of State for India (5) 
and Kunhiamma v. Kunhunni (6), There is 
some authority for the proposition that the 
plaintiff in a suit under s. 42 of the Specific 
Relief Act may obtaina declaration that 
he was duly elected. Sabhapat Singh v, 
Abdul Gaffur (T). That was a suit institut- 
ed by a person who had secured the largest 
number of votes and whose election 


was seb. aside by the Magistrate on the 


ground that he was not a person qualified 
to stand as a candidate. He instituted the 
suit for a declaration that he was a person 


' qualified to vote and stand as a candidate 


and for a declaration that he was. duly 
elected. The learned Judges held that 
the words “legal character” in s, 42 of the 
Specific Relief Act are wide enough to 
include the right of franchise and also a 
right of being “elected as Municipal Com- 
missioner. So.far as this declaration is 


concerned, it clearly comes under s. 42 of, 


the Act. As regards the. declaration that 
the plaintiff was duly elected the learned 
Judges proceeded to consider the merits 
and found that there wasa grave irregu- 
larity and refused to grant the declara- 
tion, being of opinion that they ought not 
to do anything to validate an election 
which was open toso grave an objection. 
This certainly suggests that, in their opin- 
jon, such a declaration could be given in 
the suit. The matter, however, does not 

(5) 16 Ind. Cas. 922; 17 È. L. J. 75; 18 C. W.N. 
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‘appear to have been contested or argued 
and in the’result the declaration was not 
granted. The right to declare a candidate 
as duly elected being entirely in the pre- 
siding officer or the Magistrate, whether the. 
Civil Court in a suit under s. 42 of the 
Specific Relief Act and which is not of 
the character contemplated by s` 45 of the 
Act is entitled to make such a declaration 
is a matter which is open to doubt. 
Tha authority of the decision in the 
case of Sabhapat Singh v. Abdul Gaffur 
(7) has been doubted by the Madras 
High Court in the case of Nataraja Muda- 
liar v. Municipal Council of Mayavaram 
(8) and the observations. of the learned 
Judges as to the second declaration have ~ 
been held to be in the nature of obiter 
dicta. Assuming, however, that in Sabha- 
pat Singh's case (7) such a declaration 
might legally be made as the plaintiff has 
secured the largest number of votes and 
would have been duly elected but for the 
Magistrate's order holding that he was dis- 
qualified to stand as a cahdidate, I am 
clearly of opinion that the plaintiff in the 
present suit is not entitled to a declara- 
tion to that effect. He. has succeeded in 
showing that the election was void, and 
the necessary consequence of liis success in 
this respect is that he cannot get any 
benefit out of it. A person who was not 
entitled to stand as a candidate was allowed 
to have votes recorded in his favour and 
though the plaintiff obtained the next 
smaller number of votes, it is impossible to 
foresee what the result ofthe poll would 
have been if the defendant No. 1 was not 
allowed to stand. This declaration, therefore, 
the plaintiff was not entitled to ‘obtain in 
the present suit but only a declaration that 
the election was void as the defendant No: 1 
was not qualified to stand asa candidate - 
and a declaration that the plaintiff was 
entitled to participate in the election after 
the exclusion of the defendant No. 1 as his 
rival candidate. The decrée passed by the 
Munsif which has been upheld by the Sub- , 
ordinate Judge should accordingly be alter- 
ed in the manner indicated above, 

The appeal succeeds to the extent indicat- 
ed above but in the circumstances of thi 
case each party should bear his own costs 
in this Court. , N 

Z. K. Appeal allowed; 
Decree modified. 
(8) 12 Ind, Cas. 311; 36 M, 120; 19 MT, T. 219} 
aIL) 2 M. W. N, 233; 21M. L, J. 878 | 
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PATNA HIGH COURT. 
Miscetrancous:Aperan No, 23 or 1925. 
Civit Reviston No. 53 or 1925. 
April 7, 1925. 

Present; —Justice Sir B. K. Mullick, Kr., 
and Mr. Justice Ross. 
SHEODHAR PRASAD SINGH— 
DEFENDANT—APPELLANT ' 

VETSUS 
-RAMSAROOP SINGH—PLaintire— ! 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), 0. XXXIX, 
rr. 1, 2—-Bengal Ferries Act (I of 1885), s. 9-—Ferry, 
lease of—Commissioner, approval of, when required— 
Lease disapproved by Commissioner - Possession granted 
to lessee—Suit for declardtion of validity of ,lease— 
Injunction, temporary, restraining interference with) 

possession, whether can be granted. 

Where a plaintiff applies for an interlocutory in- 
‘junction, though the Court is not called upon to 
. decide finally upon the rights of the parties at that 

stage, it is necessary 
satistied that there is a serious question, to be tried 
at the hearing and that on the facts before it there is 
a probability that the plaintiff is entitled to relief 
before it: will grant the interlocutory injunction. [p. 
623, col. 2.) 

Under s. 9 of the Bengal Ferries Act the approval 
of the Commissioner is required only for the term of 
the lease and not for the lease itself. [p. 624, col. 1.] 

The lease ofa ferry was granted to the plaintiff 
who was put in possession of the ferry. The terms 
of the ledse were submitted to the Commissioner for 
approval who disapproved of the lease in favour of the 
defendant: and directed that the lease should be 
granted to the plaintiff on the same terms on which 
it had been granted to the defendant. The plaintiff 
was, thoreupon, divected to hand over possession of 
the ferry to the defendant and he brought a suit for 
a declaration that the lease granted to him was valid 
-and that the Commissioner had no power to grant a 
lease of the ferry tothe defendant. He also applied 
for an interlocutory injunction restraining the defend- 
ant from interfering with his possession : . 

Held, (1) that the plaintiff had a substantial ques- 
tion to raise aud that there was a probability that he 
was entitled to relief ; [ibid.] 

2) that, therefore, it was the duty of the Court to 
maintain the possession of the plaintiff by granting 
the injunction prayed for. [p. 624, col. 2.] 


Appeal against the orders of the First Sab- ' 


Judge, Chapra,, dated the 19th January, 
1925, and 2nd February, 1925. 


Messrs. Khursaid Husnain and Dinesh 
Chandra Varma, for the Appellanit. 

Messrs. K. B: Dutt, Nirsu Narain Sinha, 
B. P. Sinha, S. 5. Prasad Singh and B. N. 
Singh, for the Respondent, 


JUDGMENT. 

Ross, J.—The Local Government acting 
under the powers conferred upon it by s. 35 
of the Bengal Ferries Act, 1885, have trans- 
ferred the management of a ‘ferry called 
Rewa Ghat-Ferry in the District of Saran to 


SHEODHAR PRASAD SINGH v. RAMBAROOP SINGH. 


. was held on that date 


that the Court should be” 


tative and ineffective against him. 
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the District Board. The lease of the tolls 
of the ferry being, about to expire on the 
30th November, 1924, notice was given that 
‘the tolls would be leased by public auction 
on the 30th October, 1924. The auction 
and continued on 
the 3rd November, when the respondent was 
the highest bidder with.a bid of Rs. 5,706. 
After consideration by the Vice-Chairman 
and the Chairman, an order was passed cn 
‘the 29th November, settling the ferry with 
the respondent fora term “of three years 
from the lst December, 1924, and requiring 
him to take charge of the ferry and. make 
the necessary payments. ‘Thereafter on the 
Ist December, the respondent took posses- 
sion of the ferry and the settlement was 
referred to the Commissioner of the Division 
for approval under s. 9 of the Act. But 
the Commissioner disapproved of the settle- 
ment with the respondent and directed that 
the ferry should be settled with the appel- 
lant fora term of one year. ‘Au order was 
then issued by the Chairman of the District 
Board informing the respondent that the 
settlement with him had been disapproved 
by the Commissioner and requiring him to 
give up possession to the appellant. There- 
after the respondent instituted a suit for a 
declaration that the settlement of the ferry - 
was lawfully made with him and that the 
settlement with the appellant was inope- 
With 
his plaint he made an application for an 
interlocutory injunction restraining the de~ 
fendant from interfering with his posses- 
sion, The defendant replied to the applica- 
tion for an lajunction maintaining that the 
settlement made with him by the Commis- 
sioner wasa good settlement and that he 
had been put in possession by the Chairman 
of the District Board and that no injunction 
could issue, The learned Subordinate Judge} 
however, made an order in favour of the 
plaintiff holding that the plaintiff had takin 
possession of the ferry in due course and 
that, it was the duty of the Court to pre- 
serve the existing state of things pending 
the suit. Against that order the present 
appeal has been brought. 

“In order to entitle the plaintiffs to an 
interlocutory injunction, though the Court 
is not called upon to decide tinally upon 
the right of the parties, itis necessary that 
the Court should be satisfied that there is 
a serious question to be tried at thehear- 
ing, and on the facts before it there isa 
probability that the plaintiffs are entitled to 
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relief” [per Cotton, L. J., in Preston v. Luck 
1 


That is the general principle on which 
thé Courts actin these matters. On the 
question of title, so far as it falls to be con- 
sidered at this stage, it is only necessary 
to refer to the order of the Commissioner 
and to the relevant section of the Ferries 
Act. The Commissioner after reciting the 
facts said: 

“T donot approve the settlement with 
Ram Swarup Singh butunder s. 9 of the 
Ferries Act I approve the lease of the tolls to 
Sheodhar Prasad Singh for a period of one 
year as asked for by him at the highest 
amount bid, viz, Rs. 5,700”. ` 

Now s. 9 of the Bangal Ferries Act runs 
as follows :— ` í : 

“The tolls of any public ferry may, from 
time to time, be leased by public auction 
for such term as the Magistrate of the Dis- 
trict -in which such ferry is situated may, 
with the approval of the Commissioner, 
direct.” 

It would appear from the terms of this 
section that in the District of Saran, where 
the District Board has been substituted for 

‘the Magistrate of the District in this matter, 
the tolls of a public ferry are to be leased by 
public auction and that the approval of the 
Commissioner is limited to the term of the 
lease. The order of the Commissioner, there- 
fore, seems to assume a power which is not 
conferred by law, in that he disapproved not 
of the term of the lease but-of the whole 
lease and made a settlement with one who 
had not been the highest bidder at the auc- 
tion, At this stage it is unnecessary to say 
more on the question of title; but it isclear 
that the plaintiff has a substantial question 
to raise and that so faras can be seen at 
present there is a probability that he is 
entitled to relief. >- 


On the question of possession there is 
the parwana to the plaintiff issued on the 
29th November, 1924, by the District Board 
reciting the settlement with him and order- 
ing him fo take charge of the ferry from 
the old contractor and manage the ferry. 
There is a further order by the Chairman 
dated the 8th January, 1925, to the plaintiff 
informing him that the Commissioner had 
disapproved of the settlement of the ghats 
with him and had sanctioned a settlement 
with the old lessee, Babu Sheodhar Prasad 
Singh, for ayear. The plaintiff was, there- 


(1) (1884) 27 Ob, D. 497. 
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fore, directed to give up possession and 
make. over charge to Babu Sheodhar Prasad ` 
Singh. Oa thesame day a parwana was 
issued to the pon of the District Board who - 
reported on the Yth that he want to deliver 
possession of the ferry to Babu Sheodhar 
Prasad Singh and put his servants in posses- 
sion and they began to ply aboat; battw 
hours after the plaintiff's party with a large 
number of people Game prepared to commit 
a riot and with great diffiéulty he persuad- 
ed them to desist. On the 12th of January, 
a notice was issued against the respondent 
by the Magistrate under s. 144 of the Cr, 
P. O. but the order was discharged on the 
3rd of February. ‘ 

The suit was instituted on the 19th 
January, and theinjunction was granted on . 
the 22nd. It; therefore, appears that the 
plaintiff had been putin possession of the 
ghat and had been in effective possession 
from the lst December till the 9th of Janu- 
ary, and that his possession was only tem- 
porarily and not apparently effectually dis- - 
turbed when the settlement was subsequ- 
ently made with the defendant. In these 
circumstances it seems to me that it was 
the duty of the Court to maintain the pos- 
session ofthe respondent by granting this 
injunction. 

The only question that remains is whe- 
ther itis competent to the Courtto grant ` 
an interlocutory injunction in a suit which 
is a suit for a ‘declaration only, where no 
permanent injunction is claimed. The 
learned Vakil for the respondent, in order | 
to escape from the difficulty which this 
question raises, has undertaken to amend - 
the plaint, praying for a permanent in- 
junction, and to pay the necessary Court- 
fee. [f this is done, there is no legal obstacle 
to the injunction being continued. 

The proper order, therefore, to make in 
this appeal is that if the plaint is amenda 
ed in this manner and the necessary Court- 
fee is paid by the 15th of April, 1925, the 
appeal will stand dismissed, butin default 
of this amendment and payment of Court- ` 
fee being made by that date, the injunction 
will stand dissolved. 

The application in revision is dismissed. 
There will be no order as to costs. 

Mullick, J.—I agree. 

Z. K. Application dismissed, 


` 
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CALCUTTA HIGH COURT. 
APPEAL From ÅPPELLATE Dzorge No. 6 
or 1924. - 
March 9, 1926. 
Present: —Justice Sir Hugh Walmsley, KT., 
: and Mr, Justice Chakravarti. 
. DHARANIDHAR BHANDARI—Dzrenpant 
No. 1—APppELLANT 
-versus 
Stmat HUMANGINI DE[—PLAINTIFF 
AND WENG BEG DAN Nos 2 AND 3— 
RESPONDENTS 
Civil Pagar Code (Act V of 1908), s. 11—Dir ect- 
ly and substantially in issue’—Rent suit deciding ques- 
tion of title incidentally between co-defendants—Sub- 
sequent suit between co-defendants on  title—Res 

. judicata, 

_ The decision: of a question of title raised incident- 
ally between tivo co-defendants ina rent suit, does 
not operate as res judicata in a subsequent suit be- 
tween them. fp. 627, col. 1.7 

Appeal against’ a decree of the Subordi- 
nate Judge, First Court, Midnapore, dated 
the-18th of July, 1923, affirming that of the 
Munsif, First Court, Midnapore, oe the 
29th of January, 1923. 

_ Mr. A. N. Bose, Babu Apata Charan 
Mukherji, for the Appellant. 

Mr. S. C. Maity and Babu Durga Charan 
Roy Choudhury, for the Respondents. 

JUDGMENT. 

Chakravarti, J.—This is an eater 
by defendant No. 1 against a judgment ‘of 
the Subordinate J udge, First Court, Midna- 
pur, dated the 18th July, 1923, confirming 
a decision of the Munsif, First Court, 
Tamluk. The facts which gave rise to this 
litigation shortly stated are these:—One 
Ramani Samanta married one Monmohini 
and then during her lifetime married 
Hemangini Ramani and died about 10 
years before the institution of the present 
suit. By akobala dated May, 1919, Mon- 
mohini who is defendant No. 2 conveyed 
eight-annas share of two properties which 
admittedly belonged to her husband to 
Dharanidhar who is defendant No. 1 in the 
suit. Dharanidhar brought asuit for rent’ 
against defendant No. 3, a tenant of one of 
the two properties and in that suit he made 
both Hemangini and Monmohinij party de- 
fendants. The Oourt of first instance dis- 
missed the suit for rent but it was decreed 


on appeal by defendant No. 1 who was the . 


plaintiff in that suit. The judgment of the 
Appellate Court is dated the Ist February, 
1922. The present suit was instituted on 
the 4th March, 1922, by Hemangini against 
Dharanidhar, defendant No. 1, Monmohini 
defendant No. 2 and Kartic, the tenant in 
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that rent suit as defendant No. 3, and she 
prayed for a declaration that she was the 
sole heiress of her husband, as Monmohini 
had become unchaste during the lifetime 
of her husband and wasin fact driven out 
- of the house on account of her unchast- 
ity and then the plaintiff was married by 
Ramani. The plaintiff also prayed for con- 
firmation of posséssion ‘in both the proper- 
ties which were conveyed by Monmohini to 
defendant No 1. Defendants Nos. 1 and2con- 
tested the suit and contended amongst other 
matters that the suit was barred by res 
judicata and that defendant No. 2' was not 
excluded from inheritance of her husband’s 
estate, and also that the allegations of her 
unchastity during the lifetime of her hus- 
The defendants averred 
that the plaintiff and defendant No. 2 lived 


‘jointly and enjoyed the usufruct of her 


husband's property in-equal shares after 
his death. Issues were raised on the plead- 
jngs-set out above and also a further issue 
was raised at the instance of the plaintiff 
as to whether the conveyance by Monmohini 


` to defendant No. 1 was‘a sham transaction 


without any consideration for the same, 
The Court of first instance found that 
Monmohini was excluded, from inheritance 
of her husband's property, because she 
became unchaste during the lifetime of 
her husband and had left the house and 
had been living in adultery with one Jati 
Singh and that she had never possessed 
lands jointly with the plaintiff. The 
learned Munsif further found that the suit 
was not barred by res judicata. As to the 
conveyance executed by Monmohini in 
favour of -defendant No, 1, the learned 
Munsif found that it was a collusive one 
without consideration. In the result, the 
suit was decreed, plaintiff's 16-annas title 
was declared in both the properties and she 
was confirmed in her possession. Against 
this decree, defendant No. Lappealed before 
the District Court; and the two points which 
wera urged on appeal were, firstly, as to 
whether the suit was barred by res qudicaca 
and, secondly, as to whether defendant No. 2 
inherited the half share of her husband's 
property: 

As to the second point, the learned Sub- 
ordinate Judge agreed with the learned 
Munsif and found that the appellant has ne 
case on merits and that there was over- 
whelming evidence on the side of the plaint- 
iff to show thas defendant No. 2 had left 
her husband's house in -his lifetime and 
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had committed adultery with one Jati 
Singh, and also that she never was in pos- 
session of any property left by him. 

As to the question of res judicata the 
learned Subordinate Judge also agreed 
with the Munsif and held that the decree in 


the previous rent suit brought by defendant ` 


No. was not res judicata in the present 
ease. The learned Advocate who appeared 
for defendant No. 1, did not, as he 
could not, question the validity of the find- 
ing on the question that the vendor of de- 
-fendant No. 1, Monmohini, had no title to 
the two properties which she conveyed in 
the year 1919. The sole contention of the 
learned Advocate was that the trial of the 
present suit was barred by res judicata on 
account of the decision in the rent suit. I 
am clearly of opinion that the judgment 
in the rent suit is not a bar to trial of- the 
present suit. The suit for rent which de- 
fendant No, 1 brought against Kartic, de- 
fendant No. 3, was with reference to the 
property described in schedule ka of the 


present plaintas a tenant thereof. The’ 


earlier suit had no connection with the pro- 
perty described in schedule kha. The 
issue which was raised in the suit for rent, 
as it appears from’ the judgment of the 
learned Munsif who originally tried the 
case, ran as follows: “Whether the rela- 
tion of landlord and tenant existed between 
the parties.” ‘It is true that in that suit 
both Kartic and Hemangini filed a joint 
written, statement and alleged that the 
plaintiff in that suit had no right to recover 
rent as his vendor Monmohini was exclud- 
ed from inheritance of her husband's pro- 
perty on account .of her unchastity: The 
- Munsif dismissed the suit giving effect to 
the defence of the defendants. Monmohini 
was also a defendant in the suit; she did 
not question the decision of the Munsify 
but it was defendant No. I who alone pre- 
ferred an appeal, and the learned Subordi- 
nate Judge in that case gave a decree to 
the plaintiff for recovery of rent’ claimed 
against Kartic, defendant No. 1, who-was 
described as respondent No. 1 in the appeal 


and Monmohini and Hemangini ‘were de- 


scribed as mere pro forma respondents. 


As I have already pointed out, the property’ 


described in schedule kha in the plaint 
of the present suit was -not the subject- 
matter of the rent suit at ail. ‘The learned 


Advocate: for the appellant, therefore, con-' 


tended that hecouldnot say that the subject- 
_ matters of the two suits are the same, but 
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he contended that the determination of the 
issue in the previous suit was operative as 
a bar against the determination of the 
question of title of Hemangini as raised in 
the present suit. Theshort answer to the 
contention of the learned Advocate is that 
the only issue which was raised and decid- 
ed inthe previous suit was that the rela- 
tionship of landlord and tenant existed be- 
tween defendant No. l and defendant No. 3° 
of the present suit with respect to property 
in schedule ka. Thatis not the issue in 
the present case. In the present suit, the 
plaintiff's title is a title which she claims 
as the heiress of her husband in the 
two properties in suit. The Judicial Com- 
mittee in the well-known case of Kun Baha- 
dur Singh v. Lucho Koer (1) have pointed | 
out “Having regard...to the subject-matter 
of the suit, to the form of the issue......... 
their Lordships are further of opinion that ` 
the question of titla was no more than inci- 
dental and subsidiary to the main question, 
viz., whether any and what rent was due from 
the tenant, on this ground also the judg- 
ment was not conclusive.” Therefore the. 


- question as to whether Monmohini had a 


title to the properties in suit as against 
Hemangini was not more than incidental to 
the main issue as to whether or not defend- 
ant No. 3 was a tenant under defendant 
No. 1. The suit was dismissed in the pre- 
sence of Monmohini and she did not prefer 
any appeal against the decree of the Munsif, 
so far as it decided that she had no title as 
against Hemangini. The appeal was by de- 
fendant No. 1 alone and, therefore, was 
strictly limited to the question which arose 
between himself and his tenant as to the 
rent claimed. Hemangini was a pro forma 
respondent and norelief was claimed against 
her. The learned Advocate relied upon the 
case of Radhamadhub Holdar v. Monomohur 
Mukerji (2). In this case the question: of 
title was raised directly between the land-' 
lord and the tenant, because the ' tenant 
claimed the proprietary interest in himself 
and, therefore, the decision was on an issue 
directly and substantially raised. as to the 
title between the contesting parties. This 
is not the case here. The learned Advocate 
for the respondent relied on the' case of 
Brojo Behari Mitter v. Kedar Nath Mozum- 
dar (3). This is an authority for the pro. 

(1) 11 C. 301; 121 A.23; 4 Sar. P. ©. J. 602; 9 Ind. 
Jur. 202; 5 Ind. Dee. (Nn. 8.) 960 (P. C.).. 

(2) 15 C. 756; 15 I. A. 97; 12 Ind. Jur. 297; 5 Sar. P, 
C.J. 211; 7 Ind. Dee, (N. 8.) 1088 (P. C.). a 
` (8):12 ©. 580; 6 Ind. Dec. (N. 8.) 324. 
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, position that although a party wasa party 
defendant in a previous rent suit, the ques- 
tion raised as to title in the rent suit is no 
bar in a suit subsequently brought by 
the co-defendant to establish his title 
against the other defendant. In ‘the 


present case also the question of title was - 


really between Hemangini and Monmohini 
who were co-defendants in the previous suit, 
and the question of title of Hemangini as 
to the property described in schedule kha 
was not at all raised in the rent suit. I do 
not see how it can, therefore, ba contended 
that the decision in the previous suit in 
any way affected the right of Hemangini 
against Monmohini with reference to that 
property. I have already pointed out that 
the issue raised in the rent suit only inci- 
dentally raised the question of Monmohini's 
title, and the question of title as between 
Hemangini and defendant No. 1 was neither 
directly nor substantially in issue in the 
previous suit. That being so, the decision 
of such an issue incidentally raised in the 
- previous suit cannot be treated as res judi- 
cata when the question is directly and sub- 
stantially in issue between the parties in a 
subsequent suit. 

For all these reasons I am of opinion that 
the question of title as raised in the present 
case is in no way affected by the decision 
in the previous rent suit. 

The result, therefore, is that the appeal 
fails and is dismissed with costs. i8 

Walmsley, J.—I agree. : 

A/S. D. Appeal dismissed. 


ene 


PATNA HIGH COURT. 
APPEAL FROM ORIGINAL Decree No. 165 
or 1922, 

January 21, 1926. 

Present: —Mr. Justice Das and 
Mr. Justice Foster. 
BASUDEO BHAGAT AND oTHERS— 
PLaIntirFs—APPELLANTS 


versus ` 5 
SHEIKH KADIR AND OTHERS—DEFENDANT 
— RESPONDENTS. 2 
Sonthal Parganas Settlement Regulation (III of 
1872), s. 6 (as amended by Regulations V of 1893 and 
ITI of 1908) —Interest after decree, power of Court to 
award—Civil Procedure Code (Act V of 1998), s. 34. 
Section 6 of the Sonthal Parganas Settlement Regu- 
lation, III of 1872 (as amended by Regulations V of 
4893 and IM of 1993), doas not limit the power of a 
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Court under s. 34, C. P. C., to award interest on the 
decretal amount until realization. jp. 630, col. 1.] 

Suurendra Mohan Sinha v. Hart Prasad Sinha, 91 
Ind. Cas. 1033; 5 Pat. 135; 52 L A. 418: A. I. R. 1925 
P. O. 280; 420. L. J. 592; 24 A. L. J. 33; (1996) M. W. 
N. 49; 7 P. L. T. 97; 503. L. J.1; 30 C. W. N. 482 
(P. C.), followed. 

Per Foster, J—(Quere.) -Whether by s.6 of the 
Sonthal Parganas Settlement Regulation [II of 1872 so 
large an inroad on the law of contract has been made 
in the Sonthal Parganas as to nullify bona fide contrasts 
of novation; where the claim or debt at tha time of the 
novation is an adjusted amount comprising principal 
and interest, and some fresh consideration, for in- 
stance, the rescission of the previous bond or forbear- 
ance tosue has passed from the mortgagee to his 
debtor. [p. 630, col. 2.] Sa 

Appeal from a decision of the Subor- 
dinate Judge, Dumka, dated the 17th De- 
cember, 1921. 

Messrs. S. M. Das and Sant Prasad, for 
the Appellants. 

Messrs. Khurshaid Husnain, Gholam 
Muhammad and S. N. Roy, for the Re- 


spondents. 


JUDGMENT. 
"Das, J.—The suit out of which this 
appeal has arisen was instituted by the 
appellants for recovery of Rs. 5,364-3-9 on 
the foot of a mortgage-bond executed by 
the respondents. The learned Subordinate 
Judge has given a decree for Rs. 1,530 as 
against some of the respondents and the 
plaintiffs appeal to this Court. 

It is not disputed that transactions have 
been going on between the parties since 
1239. On the 3rd Sawan, 1310, accounts 
were adjusted between the parties, and it 
is the plaintiffs’ case that Rs. 2,755 was 
found due to them on the taking of the 
accounts. On that day two mortgage-bonds 
were executed by Sheikh Nagu, Sheikh 
Kadir (defendant No. 1) and Sheikh Magru 
(defendant No. 2) in favour of the plaintiffs, 
one for Rs 2,755, the other for Rs. 995. 
Sheikh Nagu is now dead, and is represent- 
ed in this suit by Sheikh Abdul (defendant 
No. 3), Musammat Jumagan, (defendant 
No. 4) and Afusammat Ankhar (defendant 
No. 5). The plaintiffs’ case i3 that the 
bond for Rs. 2,755 was executed to secure 
the sum of money found due to the plaint- 
iffs on the taking of the accounts and that 
the bond for Rs. 995 was execated to sacure 
an advance made on that day to the exe- 
cutants. - Thereafter transactions went on 
batwaen the parties. Another adjustment 
of account took place onthe 27th Assar, 
1314, and on that adjustment Rs. 3,582 was 
found due to the plaintiffs. Dafendants 
No3. 1,2 and 3 executed a mortgage-bond 
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on that yi in favour of the plaintifs to 
: secure the sum of money found due by 
` i them to the plaintiffs, and it is this last 
‘méntioned mortgage-bond which is the 

subject-matter of the present suit, I may 
mention that the plaintiffs’ case in regard 
. to the bond for Rs. 995 is that it has been. 
satisfied by payments from- time. to time 
made by the defendants, 

The parties live in the Sonthal Parganas 
and are governed by the special law in 
force in that Pargana as contained in 
Regulation III of 1872, Regulation V of 
1893 and Regulation Ill of 1903. Section 
6 of Regulation III of 1873 as amended 
by the later Regulations is as follows:— 

“All Courts having jurisdiction in the 
Sonthal Parganasshall observe the following 
rules relating to, usury, namely— 

(a) interest on any debt or liability for a 
period exceeding one year shall not be 
decreed at a higher rate than two per cent: 

. per mensem, notwithstanding any agree- 

©- ment to the contrary, and. no compound 
interest arising from any intermediate 
adjustment of account shall -be decreed; 
(b) the total interest decreed on-any loan 
or debt shall never exceed one-fourth of 
the principal sum, if the period be not 
more than one year, and shall not in any 
other case exceed the principal of the 
original debt orloan. 

Explanation.—The expression ‘inter- 
mediate adjustment of account’ in cl. (a) of 
this section means any adjustment of 
account which is not final, and includes the 
renewal of an existing claim by bond, decree 
or otherwise when, without the passing of 
fresh consideration, the original claim ‘is 
increased by such renewal.” . 

As may be anticipated, the defendants 
rest their defence on the terms of the Regu- 
lation and they claim that: the accounts 
should. be re-opened with a view to dis- 
allow the plaintiffs compound interest 

„arising from any intermediate adjustment 

. of accounts and -they contend that the total 
interest to be-decreed to the plaintiffs 
should not exceed the principal sum 
actually advanced to them. They admit 
that Rs. 2,755 was found due to the plaint- 
iffs on the 3rd Sawan, 1310, but they 
allege that the sum included intérest on 

“which the plaintiffs are not entitled to 
.claim further interest, notwithstanding the 
terms of the bond. In regard to the bond 
for Rs. 995, their case is that that sum 
. tepresented, not a a ‘advance made on 


x 
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t 


interest, that is to say, interest found due: 


to the plaintiffs on the 3rd Sawan, 1310, in 
excess of the principal of the. original debt 
or’ loan. 
due by them, they have paid to the plaint- 


They say that towards the debt ` 


iffs the sum of Rs. 1,285, and they profess . 


.their willingness to pay the plaintiffs what 


is found due to them on the examination 


of the accounts and in conformity with the 


special law of Sonthal Parganas. 


The problem in this suit is to ascertain: 
the actual cash advances made by, the 
plaintiffs to the defendants. 
of the Regulation we are bound to ignore 


By the terms _ 


all intermediate adjustment of’ accounts, : 


and we have to be on our guard to see 


. that the plaintiffs do not get compound 


interest by having recourse to the simple. 


. device of procuring mortgage-bonds from 


‘may say that the plaintiffs accept the case- 


the defendants. 
fore, is, what were the actual advances 
made by the plaintiffs to the defendants? I 


of the defendants that they paid Rs. 1,288 
to them. They maintain, however, that they 
appropriated this sum (which was paid by 


instalments and on different dates) towards 


the mortgage-bond for Rs. 995 executed 


The simple issue, there- ` 


by the defendants on 3rd Sawan, 1310. It ` 


-will be remembered that, according to the 


plaintiffs’ case, there was a cash advance in, 


` respect of this bond; whereas, according to 


"the defendants’ case, Rs. 995 ‘mentioned in 


the bond as, having ‘been advanced to the 
defendants, represented irrecoverable 
interest, 7 


Having regard to the questions involved 
in the case, the learned Subordinate Judge 
appointed a Commissioner to examine. the 
accounts and to make a report to the Court. 
The Commissioner made acareful cash lad 
tion and reported as follows:— 

First, on the 8rd Sawan, 1310, -the sum 
of Rs. 2, 755 was due to the plaintiffs as 
principal and that sum (to secure which the 


mortgage-bond of 3rd Sawan, 1310, was exe- _ 
cuted) did not include interest or com- 


pound interest. 


Second, Rs. 995 which is the subject-., 


matter of the other bond executed on 3rd 
Sawan, 1310, represented an actual advance 
made by the plaintiffs, to the defendants 
and that the bond was satisfied by the pay- 
ment of Rs. 1,285 by. the’ defendants be- 
tween 3rd Kartic, 1314 and 27th Asin, 1314, 

Third, Rs. 5,036 was due to the plaintifiz 


_ testimony, “17 or 18 years ago”. 


"i 


` 
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date of the institution of the suit. 

When the case came before the learned 
Subordinate Judge, neither party called the 
Commissioner to show that his report was 
in any way incorrect. The learned Sub- 
ordinate Judge, however, speculated to an 
extent which is not permissible i in a judicial 
officer and came to the conclusion that the 
sum of Rs. 1,530 only was due to the plaint- 
'iffs. A very important question in the case 
is whether there was a cash advance of 
. Rs. 995 on 3rd Sawan, 1310. ‘Now the 
plaintiffs’ books of accounts entirely sup- 
port the case made by them; but the de- 
fendants examined two witnesses to con- 
tradict the case of the plaintiffs. Now these 
witnesses profess to speak to an incident 
which happened, according to their own 
Jt is, in 
my opinion, quite impossible for any Court 
“to place the slightest reliance on the testi- 
mony of these witnesses; and I do not 
think that the learned Subordinate J udge 
would have placed any reliance on their 
testimony but for certain circumstances to 
which he prominently refers, In the first 
place, the learned Subordinate Judge does 
not understand why “shrewd business-men 
like the plaintiffs" would make an advance 
of Rs. 995 to the defendants when a large 
sum was already due to the plaintiffs. In 
my opinion, the question is one of ` suffiei- 
ency ofsecurity, and, provided. the security 
is ample, even “shrewd business men” may. 
be expected to lend money if they have 
money to invest.. It is not necessary to 
. pursue the subject; for I entirely agree 


“with the Commissioner that Rs. 995 was 


‘ advanced by the plaintiffs to the ‘defend- 


- ants on the 3rd Sawan, 1310, and that the 


gum of Rs. 1,285 paid by the defendants to 
the plaintiffs between 3rd Kartic, 1314, 
and 27th Assar, 1314, went to satisfy the 
bond for Rs.` 995 executed by the defend- 
ants on 3rd Sawan, 1310. 

In dealing with ‘the question of cash ad- 

vances up to the 8rd Sawan, 1310, . the 
learned Subordinate Judge says as fol- 
lows:— 
* “The api way out of the difficulty'is to 
presume.as a moral certainty that all the 
entries shown as cash advances to the de- 
fendants in the plaintiffs’ accounts which 
are not in the handwriting of any of the 
defendants are really calculated sums of 
interest aud were not really cash advances 
to the defendants.” 
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Proceeding on the footing of moral cer- 
tainty and not oflegal proof, the learned 
Subordinate J udge found that six entries 
in the plaintiffs’ account book showing an 
aggregate cash advance of Rs. 1,885-9-0 were 
not in the handwriting of any of the defend- 
ants. He accordingly disallowed these items 
and came to the conclusion that Rs. 962-14-) 
‘out of Rs. 2,755 for which the bond cf£3:-d 
Sawan, 1310, was executed represented actual 
cash advance. Having arrived at this 
“conclusion, he had no difficulty in holding 
that the plaintiffs were entitled, under the 
special law in the Sonthal Parganas, only to 
double the amount of actual cash advances, 

, namely, to Rs. 1.935. But he allowed the 
plaintiffs Rs. 2,755 as his calculation might 
not be quite correct. From this sum he 
deducted Rs. 1,285 and another sum of 
Rs. 60 admittedly paid by the defendants 
to the plaintiffs; and he gave a decree to the 
plaintiffs for Rs. 1,530. 

On the findings arrived at by the learned 
Subordinate Judge, the decree pronounced 
` by him is far too favourable to the plaintiffs. 
If Rs. 1,935 was all that was due to the 
plaintifis before making the deductions, he 
had no business to allow the plaintiffs 
“Rs. 2,755. He had no right to fly in the 
face of the Statute and show generosity at 
the expense of the defendants. But I have 
no doubt whatever that the whole basis of 
the judgment of the Subordinate Judge is 
wrong. It was necessary for him to found 
his judgment, not on moral certainty but on 
legal proof. Now, on what ground has he 
disallowed the items showing cash ad- 
vances of Rs. 1,885-9-0? On the ground that 
they are not in the handwriting of any of 
the defendants. But all those entries are 
signed by the defendants and are as effectual 
in raising a presumption in favour of the 
plaintiffs as if the entries were in their 
handwriting. There is a clear admission 
in writing by the defendants that they 
received different sumson different dates as 
cash advances amounting in all to 
Rs. 1,885-9-0, and these admissions are 
binding on the defendants. This being the 
position, the report of the Commissioner 
has not been shown to bė wrong except in 
regard to an item of Rs. 60 representing a 
payment made by the defendants to the 
plaintiffs. In my opinion, the plaintiffs are 
entitled to a mortgage-decreefor Rs. 4,976. 

`The next question is whether we should 
allow the plaintiffs interest on the decree 
under s, 34 of the C, P. O. In Hari Prasad 


j 
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"Singha v. Sourendra Mohan Sinha (1) the 


learned Chief Justice of this Court thought 
that there was much to be said for the 
argument that the Sonthal Parganas Regu- 
lation applies only to the interest to be 
decreed under the bond and does not limit 
the powers ofa Court under s. 34 of the O. P. 
C. to award interest on the decretal amount 
until realization ; but he felt bound to follow 
an earlier decision of this Court which had 
decided that interest under the Code should 
not be awarded upon the decretal amount 
in so far as it includes interest on the 
principal debt or loan, but only upon the 
amount of the principal debt itself. The case 


of Hari Prasad Singha v. Sourendra Mohan . 
_ Sinha (1) wentup tothe Privy Council, and 


it is clear from the decision of their Lord- 


- ships [Sourendra Mohan Sinha v. Hari 


v 


‘Regulations, 


Prasad Sinha (2)] that the question rests 
on the discretion of the Court, and not, (as I 
read the judgment) on the Sonthal Parganas 
In my opinion, the plaintiffs 
are entitled to interest at 6 per cent. on the 
decretal amount from the date thereof until 
realization. : 

The last question is whether the plaintiffs 
are entitled to a decree as against defendants 
Nos. 4and 5. They are not parties to the 
bond of 27th Assar, 1314; but Sheikh Nagu 
(whom they, along with defendant No. 3, 
represent) was a party to the bond of 3rd 
Sawan, 1310. The solution of the question 
depends on whether the liablity under the 
bond of the 3rd Sawan, 1310, was extinguish- 
ed by the execution of the bond of the 
27th Assar, 1314. There is no indication in 
the latter bond that liability under the 
former bond came to an end, That being 
so, the plaintifis are clearly entitled to a 


. decree as against defendants Nos.4 and 5; but 


it is clear that their liability must be limit- 
ed to the assets of Sheikh Nagu in their 
hands. ; 


I would allow the appeal, set aside the’ 


judgment and decree passed by the Court 


below and give the plaintiffs the usual. 


mortgage-decree for Rs. 4,976 as against all 
the defendants (the decree against defend- 
ants Nos. 4 and 5 being limited to the assets 
of Sheikh Nagu in their hands) with costs 
throughout and interestat 6 per cent. on 


(1) 66 Ind. Cas. 945; 1 Pat. 506; 3 P. L. T. 709; A. 1. 
R. 1922 Pat. 450. 

(2) 91 Ind. Cas. 1033; 5 Pat. 135; 521. A. 418; A. I. 
R. 1025 P. 0. 280; 42 C.L. J. 592; 24 A L. J. 33; 
(1926) M. W. N. 49; 7 P, L. T.97; 50M. L.J.1; 300. 
W, N. 482 (P. 0), 
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the decree from the date thereof until realiza- 
tion, Period of redemption, six months. 

Foster, J.—I agree in the order to be 
passed, but I wish to make a remark or two 
onone point. It is not the plaintiffs’ case 
uor is it our finding that the first mortgage 
bond of 1903 was rescinded by the second 
mortgage-bond of 1907. After studying the 
terms of s. 6 of Regulation III of 1872, I 
think it quite possible that the question may 
arise whether by that provision of law so large 
an inroad on the law of contract has been 
made in’ the Sonthal Parganas as to nullify 
bona fide contracts of novation, where the 
claim or debt at the time of the novation is 
an adjusted amount comprising principal 
and interest, and some fresh consideration, 
for instance, the rescission of the previous 
bond or forbearance to sue, has passed from 
the mortgagee to his debtor. So far as I 
am aware the matter has not been. decided - 
in any case; and I wish to reserve an open 
mind on the subject. 


A./8. D. Appeal allowed, 


LAHORE HIGH COURT. 
Srconp CIVIL APPfAL No. 34 or 1922, 
February 3, 1926. 
Present:—Mr. Justice Broadway and 

Mr. Justice Fforde. 
PUNNU RAM AND anotHer—DEFENDANTS 
— APPELLANTS 
versus F 
GHULAM HUSSAIN—PLAINTIFE— 
< RESPONDENT. 

Mortgage, usufructuary—F'urther mortgages stipulat- 
ing re-payment with re-payment of the first mortgage 
—Redemption of first mortgage alone—Consideration 
—Burden of proof. 

Where a mortgagor executes a usufructuary mort- 
gage and subsequently executes further mortgages 
in. favour of the same mortgagee over the same 
property, with the-stipulation that the consideration 
of the subsequent mortgages will be paid along with 
that of the first, he is not entitled to recover posses- 
sion of the mortgaged property without redeeming all 
the mortgages. |p. 632, col. 1.1 

Nathwa v. Kanaiya, 65 Ind. Cas. 642; 3 L. L. J. 432, 
relied upon. i 

When the execution ofa mortgage is admitted or 
proved and the document contains a recital admitting 
receipt of consideration, the onus of proving want of 
consideration is on the mortgagor. |p. 631, col. 2.] 

Ram Chand v. Chhunun Mal, 88 Ind. Cas. 301; 6 L. 
470; 2 L. C. 85; A. I. R. 1925 Lah. 471; 7 L. Li. J. 308, - 
relied upon. , 

Second appeal from a decree of the 
District Judge, Mianwali, dated the 28th 


1961. O. 1926) 


_ August, 1921, modifying that of the Senior 
Subordinate Judge, Mianwali, dated the 30th 
Juné, 1921. 

Mr, Hargopal, for the Appellants. 

Mr, N.C. Mehra, for the Respondent. 

JUDGMENT. 

Broadway, J.—On the 28th June, 1899, 
one Sardara executed a usufructuary mort- 
gage in favour of Sewa Ram under which 
Sewa Ram was to get possession of the land 
mortgaged and hold the same until the 
mortgagor redeemed the mortgage by 
payment of a sum of Rs. 300. Onthe 
-18th October, 1899, Sardara executed a 
further simple mortgage in favour of 
', Sewa Ram under which the money and 
grain advanced was secured by a charge on 
the property which was the subject-matter 
. of the first mortgage. 
‘ agreed that the re-payment under this 
second mortgage was to be made at the 
same time as the re-payment of the sum 
secured by the first mortgage. Later on, on 
the 20th February, 1901, a further charge 
was created by Sardara on the same land 


by the execution of another mortgage in. 


Sewa Ram’s favour. In this document there 
was a similar stipulation as to re-payment. 
Further, in this mortgage it was specifically 
stated that possession was to be with the 
mortgagee. 

In 1920, Sardara having died, his son, 
Ghulam Hussain, sought-to redeem the first 
mortgage, namely, the one dated the 28th 
June, 1899, and to obtain possession of the 
property mortgaged. The son of Sewa Ram 
(who is also dead) objected to the redemp- 
tion of the first mortgage unless and until 
the subsequent mortgages were also redeem- 

.ed. ` The Revenue Authorities thereupon 
refused to allow redemption and referred 
the son of Sardara to the Civil Courts. He 
then proceeded to bring a suit for a declara- 
tion to the effectthat he was entitled to 
redeem the first mortgage without taking 
any account of the subsequent mortgages. 
The result of the suit was that the District 
Judge finally held that redemption of the 
second mortgage was barred under the pro- 


visions of O. ||, rr. 2 of the C. P. O. and ` 
- that the third mortgage could not be set’ 


up inasmuch as consideration had not been 
-proved. It was also held that the claim 
advanced under the third. mortgage was 
barred by limitation. Accordingly, the 
plaintiff was granted a declaration to the 
effect that he could redeem the land on 
payment of Rs. 300 only, that is, the amount 
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It was specifically | 
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Against this 
decreethe mortgagees-defendants have come 
up to this Court in second appeal through 
Mr, ‘Hargopal, while Mr. Nihal Chand Mehra 
has addressed us on behalf of the plaintiff- 
respondent. 

It has been urged that the claim yuu ihe 
second mortgage was not barred by the 
provisions of Q. II, r. 2. Having regard to 
the most recent decision of this Court, viz., 
Khota Ramv. Nawaz (1) there can be no 
doubt that O.II,r.2 of the O. P. ( has 
been wrongly applied by the Court below 
and this has been admitted by Mr. Mehra. 

-With regard to the third mortgage, our 
attention has been drawn to Ram Chand v, 
Chhunun Mal (2) in which it was held that 
the onus of proving consideration in the 
first instance lies on the plaintiff but that 
when execution of the document sued upon 
has been proved or admitted if the docu- 
ment contains a recital admitting receipt 
of the consideration, the onus would then 
lie on the opposite party to show that that 
admission was false. In the present case, 
therefore, all that was necessary for the 
appellants to do was to prove the execution 
of the document, for there isa clear ad- 


‘mission of the receipt of consideration in 
“the same. 


.The execution of the document 
has been found established and, therefore, 
the onus was transferred to the other side 
to prove that the admission was incorrect, 
This onus they have failed to discharge. 
Mr. Nihal Chand Mehra urged that the 
pronouncement of this Court reported as 
Ram Chand v. Chhunun Mal (2) had not 
been made when this suit was being triedand 
that, therefore, his client should “he given 
a further opportunity of proving that the 
consideration under this document had not 
passed. The pronouncement referred to, 
however, did not create law but merely 
stated what the law was and is, and there is 
thus no ground made out for a remand to 
take further evidence on this point. It 
must, therefore, he held that there was con- 
sideration for this third mortgage. 

The next point raised was that inasmuch 
as the subsequent puisne mortgages did 
not give a right to enter into possession of 
the property mortgaged, the mortgagor was 
entitled to obtain possession on redemption 
of the first mortgage alone. In this con- 


(1) 72 me Cas. 765, 4 L. 76:5 L. L. J. 238; A.I R. 
1924 Lah. 

(2) 88 ind Oas. 301; 
1925 Lah, 471; 7 L. L. i 


k AN, 2L. C. 8; ALR, 
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nection our attention was drawn to Kesar 
Kunwar .v. Kashi Ram (8) and Phula Singh 
v. Bur Chand (4), a case not to be found in 
the authorised reports. The correctness of 
the view enunciated ‘in the Allahabad 
authority was doubted by a Division Bench 
. of this Court in Nathwa v. Kanhiya 
(5). The Punjab Weekly Reporter case 
[Phula Singh v. Bur. Chand (4)] does not 
afford the respondent any assistance, inas- 
. much as it. very specifically deals with, 
‘and proceeded on the special facts of that 
case. A reference ‘to the two subsequent 
mortgage-deeds shows that while in the 
first one the mortgage is a simple‘one with- 
out possession, the second or the latest 
mortgage is a mortgage with possession. 
Sofar as this latest mortgage is concerned, 
therefore, itis perfectly clear that the mort- 
gagees can insist on retaining possession 
unless and until that mortgage is also 
redeemed. So far as the second mortgage is 
concerned, it will be found that the monies 
due thereunder were to be re-paid at the 
same time as the monies due under the 
“first mortgage. That fact distinguishes the 


present case from Kesar Kunwar v. Kashi | 


Ram (3). I, therefore, consider that.the case 
of Nathwa v. Kanhiya (5) states the correct 
view of the law and that in the present case 
the mortgagor is not entitled to get posses- 
sion of the land without redeeming all the 
three mortgages.. When a suit is brought 
for redemption the amounts due under all 
the mortgages wiil have to be decided. I 
. would, therefore, accept this appeal with 
costs and dismiss the plaintiff's suit. 

Fforde, J.—I agree. Inthe present case 
the three mortgages in question have been 
. specifically charged on thesame land. There 
has been an express stipulation between the 
parties that these mortgages should . be 
redeemed atone and the same time. Ac- 
cordingly this case comes within the well- 
established principle of law followed in this 
country, expressed in a Division Bench 
decision of this Court in the case of Nathwa 
` y, Kanhiva (5) referred to by my learned 
brother. 

Imayadd thatthe law in this country, 
and the law in England, in thisregard has 
been very fully discussed in Ranjit Khan v. 


Ramdhan Singh (6). The conclusion arrived. 


at in that case is the same as has been 


(3) 30 Ind. Gas. 777; 37 A. 634; 13 A. L. J. 889. 
(4) 39 Ind. Cas. 250; 60 P. W. R. 1917. 

(8) 65 Ind. Cas. 612; 3 D. L. J. 432. 

(6: 2 Ind, Cas. &5°; 31 A, 482; 6 A. L, J. 654. 
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expressed by my learned brother in the 
judgment just delivered. 
4./S.D. Appeal accepted. 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE DEORER 
No. 1323 or 1923. 

June 9, 1926. 
Present:—Mr, Justice Adami, and 
Justice Sir John Bucknill, Kr. 
AJODHYA PRASAD AND OTHERS— 
DEFENDANTS Ist Party—APPELLANTS 


versus 
RAMKHELAWAN SINGH AND OTARRS 
—Puraintirrs AND DAULAT SINGH AND 
OTHERS—DEFENDANTS 3RD Party— 
RESPONDENTS. , 

Estates Partition Act (V`B.C.of 1897), s. 119— 
Butwara proceedings--Property allocated without 
adjudication—Allocated property not within estate— 
Suit for declaration of title and possession—Limitation ~ 
Act (IX af 1905), Sch. I, Art. 14 - Limitation. . 

Where there has been an adjudication, during „the 
Butwara proceedings, upon the question whether 
certain lands lie within the estate under partition, the 
relative provisions of the Estates Partition Act affect 
adversely the pdsition of the claimant. but where 
there has been no such adjudication, the mere fact 
that there has been an allocation of the land, which, 
to the objector, whether a party to 
partition proceedings or not, ought not properly to 
have been included in the partitioned estate, cannot 
prevent the objector from bringing a suit for declara- 
tion of his title, and, if necessary, for recovery of pos- 
session within 12 yearsfrom the date-on which the 
right of action acerued p 635, col. 2.] 

Article 14, Sch. I, of the Limitation Act, is not 
applicable to such a suit. |p. 633, col. 2.) * 

Appeal from a decision of the Additional 
District Judge, Patna, dated the 30th July, . 
1923, confirming that of the Muusif, Barh,. . 
dated the 28h June, 1922. : 

Mr. S, N. Rai, for the Appellants. 

` Mr. S. Dayal, for the Respondents, 

JUDGMENT. 

Bucknill, J.—This was a second ap- 
peal from a decision of the Additional Dis- 
trict Judge of Patna, dated the 30th July, 
1923, by which he confirmed a judgment 
of the Munsif of Barh, dated the 29th June, 
1922. f 

The facts of the case so far as they arè ` 
before this Court appear to have been very 
simple. i | 

The plaintifis brought a suit on the 20th 
October, 1921, against three sets of de- 
fendants; the second party and third 
party defendants need not be considered ag 


1961. ©, 1926] 
of importance for the purposes of this 
appeal. 

The allegation put forward by the plaint- 
iffs was that they had been dispossessed 
of two pieces of land known as Plots Nos. 
2242 and 2735 which. properly appertained 
to Mauza Marachi Bhagat [khtiyarpur ; 
that this dispossession’ had come about 
owing to the fact that in a partition of an 
adjoining mauza known as Marachi Bariar, 
the first party defendants had been wrong- 
ly allotted these two plots of land which 
in fact did not belong to Mauza Marachi 
Bariar at all. It may be convenient here 
to say that the tauzi number of the village 
Marachi Bhagat Ekhtiyarpur was 86 and 
that of Marachi Bariar 641, The plaintiffs 
claimed the following prinċipal reliefs :—- 

(1) That on adjudication of their title the 
’ Court might be pleased to declare that 
the two plots in. question’ lay in Mauza 
` Marachi Bhagat Ekhtiyarpur; that they 
-were the plaintiffs’ bakasht lands in that 
mauzt and that the defendants had no 
right or title in connection’ therewith ; 
and : ` 

(2) That the ‘Court should be pleased to 
award, the plaintiffs direct possession of 


the two plots on ouster of the first party. 


` deféndants, . i 

Now, for a number of years a slow parti- 
tion—a Collectorate butwara—had been tak- 
ing place in the Mauza Marachi Bariar; it 
would appear that these partition proceed- 
ings had commenced so loug ago as 1906 ; 
they did not end until 1915. It will be 
seen that,as a result of this partition pro- 
` ceeding, Plots Nos. 2242 and 2735 were in 
some way or other allotted as if they ap- 
pertained to Mauza Marachi Bariar to the 
-defendants first party ; delivery of posses- 
sion appears to have taken place on the 31st 
May and llth June, 1915, respectively. 
During the period occupied by this parti- 
tion proceeding it would appear that a 
Cadastral Survey took place sometime in or 
about 1910 or 1911 and there seems no 
‘doubt that in the Cadastral Survey the two 
plots seem to have been entered as part of 
Tauzi No. 641; butitis contended by the 
` plaintiffs that that entry was wrong and 
wrongly obtained, Onthe 17th July, 1912, 
the plaintiffs filed a petilion in the but- 
wara proceedings asking that Plot No 2242 
should be included in their takhta, because 
they (the plaintiffs) were in possession 
thereof; however, somewhat later, that is 
to say, on the 8th September, 1913, another 


v AJODHYA PRASAD V. RAMKHELAWAN SINGH. 


633 


petition was filed by the plaintiffs pointing 
out that their previous petition had bean 
discovered to be completely in errorand . 
that,as a matter of fact, both Plots Nos. 


2242 and 2735 did not belong to Tauzi No, 


641 at all, but should be excluded there- 
from. It is not clear that any notice of any 
sort was taken of the petition. Ata later 
stage of this judgment I will refer in some 
detail to the manner in which the learned 
Additional District Judge has dealt with 
what is supposed to have taken place at the 
butwara proceedings with regard to these 


. two plots of land. It is sufficient to state 


that, as I have already mentioned, these tivo 
plots were allocated to the first party de- 
fendants as if they did appertain to. Tauzi 
No. 641, Mauza Marachi Bariar. The suit 
was then brought by the plaintiffs some 
years afterwards for the reliefs which | 
have already named. 

- The.Munsif of Barh found in favour of 
the plaintiffs and his decision was affirm- 
ed by the Additional District Judge of 
Patna. 

Now, there are only two points raised by 
the learned Advocate, who appeared for 
the appellants, here. The first of these 
points is that the’ period of limitation 
which applies to a suit of this kind is 
governed by Art, 14 of the Schedule to 
the’ Limitation Act,’ 1308, that is to say, 
that under that Article a suit such as this 
must be brought within one year of the 
date of the act or order of an officer of 
Government in his official capacity not 
otherwise expressly provided for by other 
Articles of the Schedule or by the Act it- 
self, In this case, however, there was no 
act ororder, in my opinion, which could 
be regarded as bringing the period of 
limitation within the purview of this 
Art. 14. 

The second point which was put for- 
ward by the learned Advocate who ap- 
peared for the appellants was that under 
s. 119 ofthe Hstates Partition Act, it was 
not possible for the plaintiffs to bring a 
suit to setaside anything which had taken 
place under the partition unless they did 
so under the proviso to that section which 
proviso, however, cuuld not be brought into 
effect under the circumstances of the pre- 
sent case. The material provisions of this 
section read thus :— 

“Section 119.—No order (a) refusing to 
admit an ‘application for partition, or to 
carry out a partition, on any of the grounds 


> 
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mentioned in s. 11; or (b) made under 
s. 20, s. 30, Ch. V, Ch. VII, Ch. VIII, 
Ch. IX (except s. 81), Ch. X, s. 107 or 
s. 117, shall be liable to be contested orset 
aside by suit in any Court, or by any 
means other than those expressly provided 
in this Act : Provided that (7) any person 
claiming a greater interest in lands which 
were held in common tenancy between two 
or more estates than has been allotted to 
him by an order under s. 84 or s. 86; or (ii) 
any person who is aggrieved by an order 
made under s. 88, may, bring a suit in a 
Court of competent jurisdiction to modify 
or set aside such order.” 

The learned Advocate contends that there 
has been no order under s. 88 of the Act 
which is the only possible section which 
could apply to what took place in this case; 
and that by the very allocation’ by the 
Collectorate of these two plots of land to 
the defendants first party, the plaintiffs have 
no recourse to orremedy in any Civil Court. 
I must admit that I think that this isa 
fallacious argument, If, as is contended 
here, property which did not fall in any 
way within the estate which was being par- 
titioned was allocated to one of the persons 


who was a party to the partition proceed-. 


ings, it seems to me incredible to suggest 
that the person to whom that property so 
allocated rightly belonged could not within 
12 years from the date when his-right of 
action accrued bring a suit for a declara- 
tion of his title dnd, if necessary,tfor re- 
covery of possession of that land in question; 
and, indeed, I would goa step further and 
say thatit matters not whether such claim- 
ant was an outsider, that is to say, a per- 
son who was not a party to the partition 
proceedings, ora person who was a party 
to the partition proceedings. 


In the case of Janaki Nath Chowdhry v. 
Kali Narain Roy Chowdhry (1) this propo- 
sition is clearly laid down by Mookerjee and 
Teunon, JJ, Their, Lordships there observ- 
ed that if in the course ofa partition pro- 


ceeding any question arose as to the extent. 


or otherwise of the tenure, the tenure-holder 
not being a party to the proceedings, he was 
not affected in any manner by the decision 
which might be arrived at by the Revenue 
Authorities for the purpose of partition be- 
tween the proprietors and that it would be 
unreasonable to hold that a party who ap- 
peared before the Revenue Authorities in his 


(1) 7 Ind. Cas. 881; 37 G. 662; 15 O. W, N, 45, 
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character as a proprietor should be finally 
concluded by a decision upon a question of 
title, which would not have been’ binding 
upon him, if he had been a stranger to the 
proceedings. ; 

Now, the learned Advocate who has ap- 
peared for the appellants here has quoted 
to us a considerable number of. cases of 
which the general trend has been to insist 
upon the importance of the bar presented 
by s. 119 of the Estates Partition Act. 
‘The case which perhaps most strongly sup- 
ports this proposition is perhaps that of 


’ Gurbaksh Proshad Tewari v. Kali Prosad 


Narain Singh (2). In that case where a 
party to a partition proceeding objected,’ 
during the proceedings only to the mode in 
which the partition was being made but - 
never took any objection that land outside 
the limits of the property which was being 
partitioned was being included wrongly in - 
the estate and where the final order for. 
partition was made without such objection, 
that party was precluded, under the pro- 
visions of s. 119 of the Estates Partition Act, 
fram bringing a suit for a declaration of 
title in hig favour and for recovery of pos- 
session of land which in the suit for the 
first time he declared belonged to him and 
did not appertain to the estate which alone 
should have rightly been partitioned. In 
the other cases, which were quoted by the 
learned Advocate we find that the party 
seeking to bring a suit which would affect 
the final partition award is generally found 
to have brought forward his objections 


during the course of the butwara proceed- -> 


ings and in effect to have had a substantive 
adjudication thereupon. 


Now, it is, therefore, I think at this stage 


, important to ascertain, so far‘as is possible, . 
` whether there really was any adjudication 


upon this question of the plaintiffs’ claim 
with regard to these two plots of land. I do 
not think that I can do better than quote 
on this point from the decision of the Addi- 
tional District Judge. He says :—‘ As to 
the form of the suit, it was one for declara- 
tion of right and forrecovery of possession of 
the two'plots of land in suit, on the ground 
that it appertained to Tauzi No. 86 (Mauza 
Marachi Bhagat Ekhtiyarpur) lakheraj and 
had been in the possession of the plaintiffs 
on private partition with defendants third 
party, co-owners of the 2-annas patti to 
which the lands in suit had been allotted 


(2) 32 Ind. Cas. 167; 19 0. W. N. 1322, 
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on a previous Civil Court partition effected 
in a suit (another suit with regard to that 
mauza). I, fail to see how on the suit as 
framed, the suit would not lie in the Civil 
Courts, or how s. 119 of the Estates Parti- 
tion Act would oust the Civil Courts of 
their jurisdiction. Nor do I see how Art. 
14 of the Limitation Act would apply to 
the facts of the present case. The suit 
was not one brought to set aside the order 
of the Collector nor is there anything to 
show that any orders had, as a matter of 
fact, been passed under s. 88 or any action 
under the provisions of the said section 
(with regard to these two plots of land) had 
been as a fact taken by the Collector.” 


“ All that the appellants could produce 
is Ex, A, petition with raibundi put in on 
behalf of the plaintiffs during the Collec- 
torate butwara proceedings on the 17th 
July, 1912, praying for being allotted a 
takhta to contain Plot No, 2242 amongst 
others as plaintiffs were in possession there- 
of. This petition and raibandz were, how- 
ever, discovered to have been a mistake and 
the plaintiffs putin a petition on the 8th 
September, 1913, Ex. 5, stating that Plot 
No. 2242 really appertained to their lakhe- 
raj property No. 86 and never formed a 
part of the revenue-paying estate which was 
being partitioned.” 


“The appellanis did not put in any 
further evidence to show that any action 
of the several kinds laid down in s. 88 were 
‘thereupon taken by the Collector or that 
any inquiry was made, or any report sub- 
mitted by the Deputy Collector mentioning 
the existence of any dispute or doubt ; 
apparently no serious notice of the petition 
had been taken as it (seems to have been) 
filed after the Deputy Collector had pro- 
ceeded under s. 57; so that the result is 
that no orders had at all been passed under 
Ch. IX to come within the bar referred 
to in s. 119, cl. (6) or within sub el. (it) of 
the proviso ofthat section. Then again in 
Collectorate butwara proceedings based 
mainly on the previous Cadastral Survey, 
questions of title relating to lands could not 
be gone into. Having regard to the facts 
' of the present case, 1 am of opinion that 
the Court below was justified in holding 
that s. 119 of the Estates Partition Act was 
no bar to the maintainability of the present 
suit, nor the special limitation provided 
under Art. 14 of the Limitation Act had 
any application,” 
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It is quite clear, I think, that the author- 
ities indicate that if there had been any 
adjudication upon this question raised by 
the plaintilfs during the course of the but- 
wara proceedings (i, e., that Plots Nos. 
2242 and 2735 did not at all lie within the 
estate which was in the course of being 
partitioned), the relative provisions of the 
Estates Partition Act would undoubtedly 
have affected adversely their position. But 
it must also be admitted that, where there 
has been no adjudication upon’ such a 


claim, the mere fact that there has been in 


the final partition award an allocation of 
the land which the objectors have con- 
tended was not properly capable ‘of inclu- 
sion in the estate which was being par- 
titioned, cannot operate to prevent the 
claimants from bringing a suit for a de- 
claration of their title and, if necessary, 
recovery of possession. If we look at what 
took place here, it certainly appears, as it 
has appeared to both the lower Courts, that 
there was no sort of enquiry or adjudica- 
tion upon the claimants’ claim. That be- 
ing so, it does not appear to me that there 
was any bar to the right of the plaintiffs to 
bring the suit in the manner and in the 
time at which they have so done. 

In my view, therefore, both the lower 
Courts were correct in their decision and 
this appeal must be dismissed with costs. 

Adami, J.—I agree, i 

A/S, D. Appeal dismissed, 


arana 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Srconp CIVIL APvEAL No. 8-B or 1923. 

s "September 9, 1924, 
Present:—Mr, Kinkhede, A. J. C. 
KESHAO—DeEFENDaxT—APPELLANT 

- versus 
SHRI LAXIMI NARAYAN SAUNSTUAN 
THROUGH J ALRAM—Praintirr—- 
RESPONDENT, 

Private trust —Co-trustees, power of some alone to sue 
on behalf of the trust—Trusts Act (LL of 1592), 3 4!-- 
Dedication, what constitutes. 

In the case of a private trust, in the absence of any 
terms in the instrument of trust indicating an inten- 
tion to show that the conjoint act of the whole body 
of the trustees is necessary for the validity of all or 
any of the proceedings under the trust deed, sume of 
the trustees alone acting on behalf of the cestui que 
trust are entitled to sue for recovery of the trust pro- 
perty. ([p. 636, col. 2; p. 637, col. 1] 
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The decision of the question whether the author of 

a trust has divested himself of the ownership of the 
trust property depends upon the intention manifested 
by him inthe instrument.of trust itself and by his 
. subsequent conduct. What the law. requires is an 
unmistakeable intention to dedicate and an overt act 


carrying that intention to execution. [p. 637, coly2.] ` 


Jadu Nath Singh v. Sita Ramji, 42 Ind. Cas. 225; 
39 A. 553; 21 C. W. N. 953; 22 M. L. T. 52; 20 O. O. 
-200; 19 Bom. L. R. 687; (1917) M. W. N. 605; 26 O. L. 
J. 809; 4 O. L. J. 586; 44 I. A. 187 (P. CO), followed. - 
Second appeal against a. decree of. the 
Additional District Judge, Akola, in Civil 
Appeal No. 201 of 1922, dated the 14th 
September, 1922. ot 
Mr. M. R. Bobde, for the Appellant. 


Mr. M. B, Niyogi, for the Respondent, 


” JUDGMENT.—This second appeal 
raises three questions of importance:— 

(1) as to the right of plaintiffs alone to 
su í : l 


e, < ; i 
2) as tothe author's divesting himself 


of the estate covered by the trust-deed, 


and . , i 
- (3)asto the limitation for the suit. 


One Ganesh Wasudeo was the owner of 
‘certain property mentioned in the vyavas- 
thapatra or trust-deed dated lith January, 
1906, (Ex. P-7) executed by him. He con- 
verted his house into a devasthan—a house. 
of God—and installed. therein his family 
. deity called Shri Laxmi Narayan, private 
idol—and dedicated to the service of that 

deity hiş moveable and immoveable pro- 

perty by the terms of the aforesaid trust- 
. deed. He also appointed a Committee of five 


trustees to manage the affairs of the trust’ 


property and of the idolto whichit was made 
to belong. But of them only two—Jairam 
Mali and Badridas Marwadi—survived at 
the date of the suit (5th September, 1919), 
The trust-deed laid.down directions for the 
appointment of the suecessor.of any trustee 
dying or becoming incapacitated or unfit 
' for work. : | . i 
Ganesh Wasudeo, however, managed the 
estate dedicated by him, till his death, 
“which took place in 1910. At his death 
he left behind a widow, Deokabai,-and a 
widowed daughter-in-law, Godubai. Deo- 
kabai died 8 or 9 months after her husband 
but Godùbai was in existence till 1918. 
Two of the trustees had died during his 
lifetime, but no successors were appointed 
either by him or by the Committee to ad- 
minister the ‘trust. A. third trustee, Rao 
Bahadur Deorao Vinayak was alive at the 
date of the institution of the suit, but he 
“was not impleaded as a co-plaintiff in 
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the suit.: The present suit was thus in-. 


stituted in the name .of. the presiding 


deity of Shri Laxmi Narayan by two only ` 


out of the three surviving trustees. The 
objectof the present suit is to recover posses- 
sion of the trust property from a trespasser 


who is none else but'the brother of the - 


founder: of the trust who would inherit the 
The main ques- 


created. by Ganesh Wasudeo in respect of 
hisown property so as to vestthe same in 
the idol or deity of the devasthan establish- 


-ed by him? - . 


The defendant urged several objections, 
the principal amongst which raise thé three 
points noted above, as points for determina- 
tion in second appeal. i 


With a view to meet the defendant's . 


first objection asto the right’ of plaintiffs 
alone to sue, the latter urged that although 


the third trustee, Rao Bahadur Deorao . 


Vinayak, was in existence at the date of the 
suit, his death on 16th December, 1919, 
dispensed with the necessity for joining him 
as a party tothe suit and made the suit 
tenable. 

As regards the question of the author's 
divesting himself of the estate, it was as- 
serted by the plaintiffs that they were in 


possession under the trust-deed. till June, ’ 


1919, when alone that possession was dis- 


turbed wrongfully by the defendant; that 
Ganesh had ‘divested himself of the pro- 
perty dedicated by himand that the deed 
was thus 
management of Ganesh and after him 
of his widow and daughter-in-law were 


given effect to, and that the. 


in furtherance, and not, in derogation, of . 


the object of the trust,and that there was 
nothing which threw the plaintiffs’ claim 
‘out of time.. The first Court overruled 
the contentions of the defendant and 
decreed the claim against him. The defend- 
ant appealed to the District Judge, ‘who 


. confirmed the findings of the first Court 


come up in second appeal. 
I will take up the points one by: one. 
With regard to the first question, viz., the 


and dismissed the appeal. He has, therefore, 


tight of the plaintiffs alone to sue, I think 


the decision of the Courts below is correct. 
Here the suit was instituted not in the 
names of the trustees themselves but in 


‘the-name of the cestui que trust which- is. 


the presiding deity or idol of Laxmi Nar- 
ayan duly installed in the devasthan. The 
position'of an idol is more or less similar 


‘(96 I. ©. 1926] 


to that of a minor owner of property, and 
somebody else preferably the wahiwatdar 
has’ to sue oa its behalf to enforce its 
rights in or over properties vesting in it. 
I think, the idol in question being a private 
-idol, and the trust also being a private 
trust, the provisions ofs. 44 of the Indian 
Trusts Act (II of 1882) are applieable to it, 
and afford sufficient authority for the sur- 
viving trustees to continue the trust in 
the absence of any termsin the instrument 
of trust itself indicating an intention to 
show that the conjoint act of the whole 
body was necessary for the validity of all or 
auy of the proceedings under the trust-deed: 
compare. Nethiri Menon v. Gopaian Nair (1). 


My attention has been drawn to the word-. 


ing of the instrument and particularly to 
certain clauses which lay down the manner 
in which the successor-in-office of a retir- 


ing trustee is to be appointed. I have 
considered the relevant clauses of the trust- 


deed, and I am ofopinion that there is no- 
thing in them which makes the action of 
surviving trustees alone illegal or invalid. 


There is no express prohibition against ` 


some only of the trustees acting in the 
interests of the trust, the clause which 
prescribes the mode of appointment of 
successors, if one is to be made, does not 
suspend the authority of all or any of the 


surviving trustees to act, in the absence’ 


of other trustees, or so long as the vacancy 
is not filled in. In this view of the case 
Isee nothing wrong in two only out of 
the three surviving trustees ,instituting the 
present suit. The explanation which has 
been accepted by the lower Appellate 
Court as regards the incapacity of Rao 
. Bahadur Deorao Vin ayak to join as aco- 
“plaintiff -also precludes me from giving 
effect to the appellant's objection as to 
his non-joinder. In any case O.I, r. 9 of 
the O. P. C. operates to save the present 
suit from being defeated by reason of the 
non-joinder of Rao Bahadur Deorao Vina- 
yak. The defect,if any, in the initial in- 
stitution of the suit, has since been re- 
moved by his death. The ground for 
objection having thus disappeared, the 
objection itself must also disappear. I, 
therefore, hold that the suit was properly 
laid. and was not bad for non-joinder; nor 
could-it be dismissed. on the ground that 
the plaintiffs had ‘no right to sue. 


(1) 30 Ind. Oas. 713; 39 M. 597; 2 L. W. 714; 29 M. L. 
J. 291; (1915) M. W. N, 596; 18 M. L. T, 220, 
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The second point relates to the question 
of the author's divesting himself of his 
Ownership of the trust property. This 
depends upon the intention manifested by 
the owner in theinstrument of trust it- 
self and in his subsaquent condtct. Here 
we have in the trust-deed (Ex P-7) a clear 
and unequivocal manifestation or declara- 
tion. by the author of his intention to 
completely divest himself, and also an 
admission in unambiguous terms that he 
has divested himself of all ownership of 
the property dedicated by him for the 
benefit of tha idol installed in the 
house, and also a statement of the fact 
that he has clothed thé latter (idol) with 
that ownership. What the law requires 
is an unmistakeable intention to dedicate 
and an overt act carrying that intention 
into execution. In Jadu Nath Singh v. 
Sita Ramji (2) their Lordships of the Privy 
Council regarded the registration of the 
trust-deed by the executant as conduct re- 
presenting that his intention was treated 
by him as carried into execution. The 
words used in the document in question 
pbefcre me leave no doubt in my mind as 
to the intention of the author of the trust 
to part with his. ownership and tu trans- 
fer it to. the idol, In such cases the 
intention must have for its object the 
ownership of another and this object is the 
outcome of the desire of abandonment, 
This clearly shows that an abandonment 


‘(tyaga) and its‘publication by an overt act 


are necessary to constitute a valid trust 
under Hindu Law. On the strength of the 
ruling in Ramalinga Chetti v. Sivachidum- 
bara Chetty (3) which has been cited with 
approval in this Court's decision in Vithal- 
das Marwari-v. Goma (4) by Prideauz, A, 
J, ©., it was laid down that a dedication 
to anidol*as a gift ordained for pious pur- 
pose is not required to be in writing and 
is valid if made orally; but the provisions 
of the Indian Trusts Act further require 
that there should be a registered deed (s. 5), 
and sədo the provisions of the Transfer of 
Property Act also. 

In the presets case the requirements of 


(2) 42 Ind. Cas. 225; 39 A. 553; 21 C. W. N.953; 22 
M. L. T. 52; 200. O. 200; 19 Bom. L. R. 687; (1917) M. 
P65 605; 26 O. L. J. 309; 40: L. J. 586; 441, A. 187 
P. C.). 

(3) 49 Ind. Oas. 742; 42 M. 440; 9 L. W. 224; 25 M. 
L. T. 253; 86 M. L. J. 575; (1919) AL W. N. 426, 

ni ie Ind. Gas, 173; 20 N. L. R.60; A. L R. 1994 

Nag. 254, 
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the Hindu Law as alsoof the Transfer of 
Property Act and the Trusts Act are fully 
complied with by the author of the trust, 
and a valid trust wis brought into being 
by him during his own lifetime. Not 
only this, but the same was also acted upon. 
. It is'argued that Ganesh Wasudeo never 

| parted with the property during his life- 

time and that he. never handed over the 
management of the estate to the trustees. 

In support of this argument, reliance is 

placed on the circumstance that the author 

did not even choose to appoint successors 

in place of the trustees who died during 

his lifetime. The lower Appellate Court 
has discussed and believed the evidence of 

P. W: No. 3and P. W. No. 6 who deposed 

that Ganesh Wasudeo looked after the 

estate on behalf of devasthan and never 
_asserted any right of ownership over it. 
That Court has also observed that there 
was absolutely nothing on the record to 
show that-Ganesh had changed his inten- 
tion subsequent to the execution of the 
trust-deed. The fact that during the latter 
part of his life Ganesh had taken sanyas, 

i, e., had formally renounced his connection 

with the world and its affairs, is, in my 
. opinion, the hest proof of his attitude to- 

wards the estate. It fully supports the 
- dedication already made by him four years 
befure death, and negatives all intention 
on his part to revoke, or not to give effect 
to, the trust in favour of the idol installed 
by himself. His management of the estate 
till his death under such circumstances is 
in no way inconsistent with the purpose of 
the trust, on the contrary,it shows that 
he wanted to maintain a certain degree 
of efficiency in the management of the 
trust . property by retaining the control in 
his own hands. Under these circumstances, 
the management of the property by Ganesh 
instead of being evidence of arly intention 
-on his part of not giving effect to the 
trust,. proves beyond doubt, a complete 
abandonment by- him of all his ownership 
of the estate and a firm determination of 
self-effacement with a view to treat the 
same as the property belonging to the idol 
from the date of the trust, and to manage 
it in the best interests of. the idol and 
not of himself, The position, therefore, is 
that Ganesh Wasudeo managed the proper- 
ty as trust property belongmg to the idol 
and not to himselfeven during his own 
lifetime. He thus became atrustee of the 
property; his possession was, therefore, not 
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on his own account but on account of the 
idol down to the year of his death in 1910. 

It was within 9 yearsof his death that 
the present suit was instituted. Conse- 
quently, the third question of limitation 
does not also arise in the present case. 
His widow’s possession which lasted for 
about 8 or 9 months after his death, could 
not be said to bein any way adverse to the 
idol, and the lower Courts have rightly 
held that neither Deokabai nor Godubai_ 
exercised any rights of individual owner- 
ship over the estate. There is documentary 
evidence of Godubai’s time which clearly 
shows that Godubai managed the property 
on behalf of the trustees of the saunsthan. 
It is argued on behalf of the appellant that 
he is not bound by any acts of the female 
heirs, even if Godubai be classed as one. 
This is, no doubt, true because Deokabai 
had the widow's right at the most, and 
Godubai was not a more preferential heir 
than the present defendant to the éstate 
of the deceased Ganesh, even if we were 
to style it to be such an estate for the sake 
of argument. One thing is clear and 
stands out prominently against the defend- 
ant and it is this: Had the property not 
become the property of the idol, and, 
therefore, devolved on Ganesh’s widow as 
his property, andon her death in 1911, the 
same again devolved on the present defend- 
ant to the exclusion of Godubai, and if 
in spite of this, Godubai managed the 
estate for long 7 years, for and in the name 
of the idol, I fail to see why the present 
defendant slept over his rights and did not 
come forward to assert them (rights) and 
get his claim to succeed to the estate as 
the only reversionary heir to Ganesh's 
estate after the death of his widow Deo- 
kabai. recognized in the course of the Record 
of Rights’ enquiry, which had been started 
in Berar soon after the death of Deokabai? 
In those Record of Rights’ proceedings the 
fields included in the trust-deed were 
recorded in the name of the idol of Shri 
Laxmi Narayan installed in the devasthan ; 
in my opinion, this constitutes very good 
proof in favour of the plaintiff's title to 
the trust property, wide Exs. P-1 to PA, 
The non-assertion of his so-called right or 
claim to the estate by the present defend- 
ant at the time when he ought to have 
asserted it, tells very much against the 
genuineness of his defence to the present 
sult. 


For all these reasons, I hold that the 


- (8 r. O. 1926) 


findings of the Courts below that Ganesh 
divested himself of the ownership of the 
property dedicated by him tothe service 
of the idol duly installed by him in the 
devasthan,‘ and managed it as trust pro- 
perty down to his death, and that Deokabai 
and Godubai's management was also on 
behalf of the idol, and that the plaintiff's 
claim was in time, and that the sole surviv- 
ing trustee had a right to sue, are not at all 
against any rule of law. I further hold 
that the Magistrate’s order under s. 145, Or. 
.P. C., maintaining the defendant in posses- 
sion was absolutely wrong; it is rightly 
declared tobe so and stands cancelled. 
The defendant Keshao was rightly declared 
to be a trespasser liable to be evicted from 
the property in suit which belongs to the 
devasthan and to no body else. 

The appeal, therefore, fails and is dis- 
missed with costs. Costs in the Courts 
below will be paid as already ordered. 

4./S, D. Appeal dismissed. 


ALLAHABAD HIGH COURT. 
' Szconp Crvit Appaau No. 1393 or 1923. 
i May 11, 1926. . 

, Present:—Mr. Justice Daniels and 

Mr. Justice King. . 

NEKRAM SINGH—Dsrsenoant— 
APPELLANT 
versus 

SRINIWAS —PuatntTirr—REsPONDENT. 

Hindu Liw—Jains—Saraoji Ayarwalas—Widow, 
estate taken by, in husband's property. : 

The ordinary Hindu Law applies to Jains in the 
ey of proof of special custom varying it. {p. 639, 
col. á. 

Second appeal from a decree of the 
Officiating Subordinate Judge, Mainpuri, 
dated the 6th August, 1923. : 

Mr. Baleshwari Prasad, for the Appallant. 

Mr. P. L. Banerji, for the Respondent. 

JUDGMENT.—In this case the plaint- 
if claimed. as next -reversioner certain 
properties alienated by Musammat Gango, 
the widow of one Sripal. The deceased 
Sripal is found to have belonged to the 
-sect of Jains known a3 Saraogi Agarwalas 
andthe plea taken by the defendant was 
that Musammat Gango had an absolute 
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estate inthe properties in dispute. Both 
the Courts below have held that the pro- 
perties in dispate in this appeal were the 
joint family property of Sripal and his 
brother and that the plaintiff cannot rely 
on the Privy Council decision in Sheo Singh 
Rai v, Dakho (1) which only held that a 
Jain widow of this particular sect has an 
absolute estate in her husband's self- 
acquired property. The only point urged 
in this appeal is that the Court below 
should have gone further and held that she 
had an absolute estate in all non-ancestral 
or separate property whether self-acquired 


SRINIWAS. 


.ornot. In support of this decision the ap- 


pellant relies on two rulings. The first is 
that of Shimbhu Nath v. Gayan Chand (2). 
This was a case in which evidence as to the 
custom was recorded. Referring to the Privy 
Council decision in Sheo Singh Rai’s case (1) 
the learned Judges say that it was held on 
the evidence in that case that there was a 
custom according to which a widow of 
this sect has full power to alienate the self- 
acquired property of her husband. They 
goon to say that the non-ancestral property 
with which they were dealing in the case 
before them must ba regarded as covered 
by the same custom, This decision, there- 
fore, does not appear to advance the appel- 
lant’s case beyond the principle laid down 
by their Lordships of the Privy Council, 
The other case is a Calcutta case, Harnath 
In that case 
the Judges held on the evidence before 
them that a childless Jain widow acquired 
an absolute right inher husband's separate 
property. They seem to have been prepar- 
ed to hold, had it been necessary to do so, 
that she acquired a similar right in the 
ancestral property also, for they say that 
on the facts no distinction can be drawn 
between the two, Inthe case of Shimbhu 
Nath v. Gayan Chand (2), on the contrary, it 


. was distinctly held that she acquired no 


such right in the ancestral property. All 
these cases were cases in which the custom 
was established by the evidence. In the 
ease before us, as the Courts below have 
been careful to point out, not only was 
no evidence adduced, but the custom wag 
not even pleaded in the written statement. 


(D 1A, 635; 2 0. L. R. 193; 31 A. 87:3 Sar. P. C, 
J. 897; 3 Suth. P. C. J. 529; 2 Ind. Jur. 396; L Ind. Dee, 
(wW. s.) 481 (P. C). 

(2) 16 A.379; A. W. N. (18394) 123; 8 Ind. Dec. fx. 8.) 


248. 
(3) 27 0, 379; 14 Ind. Dec, (N. s.) 251, 
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The only plea taken was the bare plea that 
Musammat Gango was an absolute owner of 
the properties in guestion, and the issue 
framed was tothe same effect. It has been 
held by their Lordships of the Privy Council 
in Chotay Lallv. Chunnoo Lall (4) that the 
ordinary Hindu Law applies to Jains in the 
absence of proof of special custom varying 
it. Here there is no such proof and the rule 
laid down by the Privy Council in the case 
of Sheo Singh Rai v, Dakho (1) is confined 
to self-acquired property. Agreeing with 
the Courts below we hold, therefore, that 
the appellant has failed to establish that 
his transferor, Musammat Gango, had an 
absolute right in the properties in dispute. 
We accordingly dismiss the appeal with 


costs including in this Court feeson the ` 


higher scale. a 
Appeal dismissed. 


Z. K. 
(4) 4 C. 744; 3 0. L. R. 465; 6 I. A. 15; 3 Sar. P, C.J. 


880; 3 Suth. P. O. J. 572; 3 Ind. Jur. 175; 2 Ind. Dec. 


(x. 3.) 473 (P. 0.). 


ALLAHABAD HIGH COURT. 
NecoNp CIVIL APPEAL No. 604 oF 1926. 

\ June 3, 1926. | 
Present:—Mr, Justice Sulaiman and 
Mr. Justice Mukerji. 

` Kuar CHANDAR SHEKHAR BUX 

SINGH—P.atntirs—APPELLANT 
versus 
Musammat BHAGWATI DEVI AND OTHERS 
—DEFENDANTS—RESPONDENTS. 

Pre-emption—Custom —Village of one mahal becom- 
ing property of single owner—Hxtinguishment of 
custom. od 

Where a whole village constituting only one mahal 
comes to be owned by a single proprietor the custom 
of pre-emption ceases to exist. 

Kamrunnissa Bibi v. Sughra Bibi, 40 Ind. Cas. 427; 
39 A. 480; 15 A. L. J. 422, followed. 

Dalip v. Khazan Singh, 87 Ind. Oas. 340; 23 A. L. J. 
249: L. R.6 A. 256 Civ; A.I. R.1925 All. 362 and 
Beni Prasad v. Sheodin, 78 Ind. Cas. 586; 22 A. L. J. 
989: 46 A. 361; A. I R. 1924 All. 425; L. R. 5 A. 233 
Giv., distinguished. O 

Second appeal against a decree of the 
Subordinate Judge, Mainpuri, dated the 
20th of February, 1926. 

Mr. N. P. Asthana, for the Appellant. 

‘SUDGMENT.—This is a plaintiff's 
appeal arising out of a suit for pre-emp- 
tion. In order to prove the custom the 
plaintiff relied on an entry in the wajib- 
ul-arz of 1832. The. defendant rebutted 
the presumption arising from this entry by 
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showing that on the 25th of March, 1842, 
the entire village was transferred to a single 
owner Debi Singh. . This fact was admitted 
by the plaintiff's own witness Jaswant Singh. 
On Dəbi Singh’s death his sons succeeded 
to the estate and Dəbi Singh’s descend- 
ants werein possession of ‘the property at 
the time of the sale. Having regard to these 
circumstances the. lower Appellate Court 


- has found that it is not proved that a 


custom of pre-emption exists, The finding 
is that when Dabi. Singh became the sole 
proprietor of the village in 1842, no custom 
could exist then and that the history of 
the village between 1832 and 1872 negativ- 
ed the conclusion that a custom could grow 
up in that interval. Prima facie we must 
accept this finding of the lower Appellate 
Court. - a 
Thelearned Advocate for the plaintiff, 
however, contends that the fast that in 
1842 there was a single proprietor is by no 
means conclusive; that a custom would 
merely remain in abeyance and would re- 
‘vive as soon as more than one co-sharer 
came to own that village. Great reliance 
is placed for this contention on the case 
of Dalip v. Khazan Singh (1). The learned 
Judges who decided that caso distinguish- 
ed that case from the case of Kamrunnissa 
Bibi v. Sughra Bibi (2) on the ground that 
in the case before them the village consist- 
ed of several mahals, out of which one 
mahal had become the property of asingle 
‘proprietor; whereas in the other case the 
whole village constituted one mahal. Whe- 
ther the distinction between the two cases. 
is or is not legitimate is not for us to con- 
sider inthe present case because we find 
that here the whole village constitutes one 
mahal. The case, therefore, 
governed by the ruling in Kamrunnissa. 
Bibi's case (2). The case of Beni Prasad v. 
Sheodin (3) is certainly distinguishable be- 
eause there ab the time of the partition: 
there was a clear provision that the right 
of pre-emption in favour of the owners in 
the other mahal shall remain intact. There 
the custom of pre-emption was not extingu- 
ished but was expressly kept alive. The 
appeal is accordingly dismissed under O. 


XLI, r. 11. , o ? 
A./S. D. Appeal dismissed. 
(1) 87 Ind. Cas. 340; 23 A. L. J. 249; L. R. 6 A. 256 


Civ.; A. 1, R. 1925 All. 362. 
(2) 40 Ind. Cas. 497; 39 A. 480; 15 A. L. J. 422. : 
(3) 78 Ind. Cas. 586; 22 A. L. J. 289; 46 A. 361; A.L 
R. 1924 All. 425; L. R. 5 A. 233 Oiv. 
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LAHORE HIGH COURT. 
ORIMINAL APPEAL No. 236 or 1926. 
April 7, 1926. 

Present:—Mr, Justice Zafar Ali. 

H. MANSEL PLEYDIELL or SIMLA— 
AccuseD—APPULLANT 
VETSUS 
EMPHROR—Resros DENT, 

Penal Code (Act XLV of 1860), s. 304, Part II— 
Death caused by kicking on abdomen-—Knowledge, pre- 
sumption of—Hvidence Act (I of 1872), s. 45—Hzpert, 
evidence of, conflicting with direct evidence, how fur 

decisive. 

Presumably everybody knows that the abdomen is 
a most delicate and vulnerable part of the human 
body, and if a man with that knowledge kicks the 
abdomen with such violence as to cause fracture of 
two ribs and rupture of the spleen which was nor- 
mal, he should be presumed to have done so with the 
knowledge that by so kicking he was likely to cause 
death. fp. 645, col. 1.] , 

In case of conflicting opinions of equally compe- 
tent expert witnesses on a particular point the Court 
ought to accept that opinion which is not in conflict 
with the direct evidence. [p. 643, col. 2.] 

An opinion of an expert witness not based on any 
well-defined inexorable laws of nature cannot be 
taken as decisive especially where there is direct 
evidence opposed toit. [ibid] . : 


Criminal appeal from an order of the 
Sessions Judge, Ambala, dated the 27th 
February, 1926. 

Messrs. J. Cammel and Dalip Singh, for 
he Appellant. 

Mr. M. Sleem, for the Respondent. 


` JUDGMENT.—Onthe night between 
the 3rd and 4th September, 1925, a rickshaw 


` coolie of Simla, Jageshar by name and aged 


about 26, met a violent death. There are 
several rickshaw stands in Simla and each 
stand has a Chaudhri of its own. The’stand 
to which Jageshar belonged is known as 
the Chalet Stand and Salig Ram is the 


Chaudhri of that stand. According to the . 


prosecution version Jageshar died at about 


4 A.M. -and between 4-30 and 5 a. m. Salig . 


Ram in company with Sandhuru who is 
the Chaudhri of another stand, called at the 
residence of Lala Mohan Lal (P. W. No. 11) 
and managed to have an interview with 
him while he was still in bed and told him 
the following tale. 

“There was a dinner overnight at the 
Banswali Kothi (Yates Place) and some of 
my rickshaws were taken there. One of 
my coolies was kicked by the occupier of the 
house (Mr. Mansel Pleydell, Controller of 
the Military Canteen Board) and then the 
coolie was taken to the Chotta Simla Police 
Station. but the Police refused to take the 
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report. He was then brought to the Chalet 
Stand where he has died.” 

From the above it would appear that the 
Chotta Simla Police within whose jurisdic- 
tion the assault occurred having refused 
to take the report, the Chaudhris were at a 
loss to know what other action they could 
take. Lala Mohan Lal is a Vakil and mem- 
ber of the Panjab Legislative Council and 
is also Vice President of the Simla Munici- 
pal Committee. All rickshaws are under the 
control of the Committee and the Chau- 
dhris knew Lala Mohan Lal. He was the 
nearest member of the Municipal Com- 
mittee to whom they could goin that pre- 
dicament for guidance and advice. He 
directed them to go to the Sadar Police 
Station, and shortly after that he rang up 
the Superintendent of Police onthe telephone 
and communicated to him what he had 
been told by Salig Ram. Iu the meantime, 
the Chaudhris arrived at the Sadar Police 
Station and laid information there at 6 
A.d. Afterreceiving the information Amar 
Singh, Sub-Inspector (P. W. No 36), tele- 
phoned it to Muhamad Ikram Khan, Sub- 
Inspector of Chhota Simla (P. W. No, 37), 
and then proceeded to the Chalet Stand 
where Jageshar lay dead. He arrived there 
at about 6-304. Mm. and first drew up the 
inquest report and a statement of the in- 
juries which the deceased bore and with 
these two documents he despatched the 
body for post mortemexamination. Inspect- 
or Meakins and Police Sergeant Tyler (P. 
W. No. 35) also joined the investigation, 
and the examination of the coolies who had 
been atthe scene of the occurrence was 
proceeding when at about 9-453 A. M. a 
European gentleman passed that way ina 
rickshaw and one of the coolies, namely, 
Shub Karan (P. W. No. 12) called out “woh 
sahib hat” (there goes the Sahib). Sergeant 
Tyler galloped after the rickshaw and re- 
cognized the occupant thereof as Mr. Mausel 
Pleydell. One of the Nuropeanu witnesses ex- 
amined by the Police that very morning was 
Mr. Browne who with his wife had dined at 
Yates Place the preceding night. At 
about 10a. m, the Sub-Inspector (P. W. 
No. 36) prepared a statement of the injury 
which Shub Karan (P. W. No. 12) bore and 
sent him with-that statement to the Civil 
Surgeon (Col. Hallilay), but the latter re- 
fused to record that injury and the explana- 
tion for doing so that he gave in the 
witness-box was to the effect that the injury 
was so insignificant that it could hardly be 
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called an injury. He, however, performed the 
autopsy that very dayand what theautopsy 
revealed will be stated later. The Sub- 
Inspector examined that morning Rikhia 
(P. W. No. 9), Salig Ram (P. W. No. 10), 
Shub Karan (P. W. No. 12), Tega (P. W. 
No. 13) and Kesru (P. W. No. 14) and 
incorporated their statements in the.inquest 
report which, as already.stated, was sent to 
the Civil Surgeon with the’ body of the 
decaased: At about 12 noon the Sub- 
Inspectors, Amar Singh and Muhammad 
Ikram Khan (P. Ws. Nos. 36 and 37), visited 
Yates Place and found there two broken 
flowers in one flower-bed and four or five 
broken flowers:in another. It was stated 
Tha! the deceased had fallen down in those 

eds. A 

The next day, 1. e„ on the 5th September, 
an identification parade was held in the 
presence of Mr. H. B. Anderson, Additional 
’ District Magistrate, and in that parade four 
witnesses identified Mr. Mansel Pleydell as 
the assailant ofthe deceased. These wit- 
nesses are Rikhia (P. W. No. 9), Shub 
Karan (P. W. No. 12), Tega (P. W. No. 13) 
and Kesho or Kesru (P. W. No. 14). 

After completing the investigation the 
Police sent up Mr. Mansel Pleydell on a 
charge under s. 3040f the Indian Penal 
Code and the Magistrate (Mr. Isar) after a 
long and exhaustive enquiry in which some 
defence witnesses were also examined, com- 
mitted him to the Court of Session. In 
that Court he was tried with theaid of four 
European assessors. Disagreeing with the 
assessors, two of whom gave the accused 
the benefit of doubt and two were of opinion 
that he was guilty of simple hurt, the learn- 
ed Sessions Judge has convicted him of 
culpable homicide not amounting to murder 
' gnd has sentenced him under Part II of s. 
804 of the Indian Penal Code to rigorous im- 
prisonment for eighteen months and to ‘pay 
8 fine of Rs. 4,000. 

The evidence against him is briefly as 
below: 

On the night of the 3rd September, there 
was a dinner party at Yates Place to which 
the appellant had invited his subordinates 
in the Army Canteen Board and their wives, 
Mr. Clendenning and Mr. and Mrs. Cooper 
were already staying in the house. The 
remaining guests, six in number, came in 
six rickshaws and there being four coolies 
with each rickshaw there were 24 coolies in 
all. Mr. and Mrs. Browne who lived at the 
Oarlton Hotel, were the first to arrive. The 
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coolies with their rickshaws were Rikhia 
(P. W. No. 9), Tega (P. W. No. 13), Jage- 
shar, deceased, and Shub Karan (P. W. No. 


_12), Kesru (P. W. No. 14), Khazana (P. W. 


No. 15), Dheru (P: W. No. 18) and Sidhu 
(P. W. No. 16). On alighting at the porch 
of Yates Place at about 8 r. m. Mr. Browne 
told the coolies that he wanted them again ` 
at 10 o'clock. Hearing this five out of the . 
eight coolies left to take their meal at the 

Chalet Stand and to bring food for the 

three who remained behind. These three. 
were Sidhu, Kesru and Jageshar, deceased. ` 
At about 10 r. m. the former five came back 
and then Jageshar as well as the other two 


“took the food that had been brought for 


them. In front of the porch of the house 
there is a wooden porch and to one side of 
that outer wooden porch the six rickshaws 
were parked in the open.. Jageshar went 
to sleep by the step in the outer wooden 
porch, Four other coolies also went to 
sleep under that very porch towards the 
outer side of it and Rikhia also sat inthat 
porch. The rest of the coolies sat near their 
rickshaws. 

At avout 12-30 or 1 a. x. the appellant ap- 
peared in the inner porch, switched on the 
light and called out “ Browne Sahib kt 
rickshaw.” All the coolies except Jageshar 
gotup. Jageshar was rising when the ap- 
pellant gave hima kick. After receiving 
the kick he got up, but with considerable | 
exertion and then with great difficulty he 
moved to where the rickshaw was standing - 
aud there he fell down. Shub Karan was 
lighting up the rickshaw lamp at that time. 
The appellant came up and after giving a 
kick to Shub Karan he began kicking 
Jageshar. As he was doing so Mrs. Browne 
came out and stood on the step of the outer 
porch. Rikhia appealed to her saying “The 
Sahib is beating our man, save him.” She 
went back at once into the house. 
sequently the appellant saw Mrs. Browne and 
her husband into their. rickshaws and they 
were taken off to the Carlton Hotel by only 
three coolies each. Jageshar could not move, 


"So Rikhia stayed behind to look after him. 


He lifted up Jageshar and took him along to 
the footpath in the compound of Yates 
Place which goes to the Barnes Court Road. 
A bearer came up there and told him to 
take Jageshar to the Police Station. It 
transpired during the Police investigation 
that that bearer was Mansar Ali (P. W. 
No. 17), Leaving Jageshar on the roadside, 
Rikhia proceeded to the Chalet Stand to 


t 
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fetch a- rickshaw for him. But he had not 


gone beyond the Patiala House when four’ 


of his comrades, namely, Tega, Khazana, 
Sindhu and Shub Karan, met.him coming 
from thefront with a rickshaw, The six 
coolies who had taken backthe Brownes from 
Yates Place had after dropping them at 
the Hotel gone to the Chalet Stand and in- 
. formed Salig Ram that the Sahib of the 
Banswali Kothi had beaten Jageshar and 
that Jageshar was not fit to walk. it was, 
therefore, Salig Ram who had sent the said 
four coolies with a rickshaw to fetch 
Jageshar. They took Jageshar first to the 
Chhota Simla Police Station but the con- 
stables there to whom they gave informa- 
tion of the occurrence told them to take 
Jageshar to the hospital and to comein the 
morning for report if they should like to do 
so. The coolies then took Jageshar to the 
Chalet Stand and put him on a bed. He 
died at about 4 a. M. 
_According to the above account of the 
incidents of the fateful night the deceased 
took his evening meal at 10 or 1030 P. M., 
received the injuries between 12-30 and 
l a. M.and diedat about 4 a. m, Thus there 
was au iaterval of two or three hours 
between the meal and the assault and that 
of three or three and a half hours between 
the assault and death. Butfrom the un- 
digested condition of the food found in 
the stomach of the deceased and the naturé 
- of the injury to the spleen and hemorrh- 
age thereform which was the cause of death 
the Civil Surgeon formed the opinion (1) 
“that the deceased must have taken his 
meal within an hour of his death,” and (2) 
“that death occurred within an hour of 
receiving the injury to the spleen.” If 
this opinion were accepted as correct and 
decisive, it would follow that the prosecu- 
tion evidence as to longer intervals be- 
tween the said incidents is false, and further 
that there was no interval between the 
taking of the meal and the assault if the 
death took place within one hour after the 
assault. As this opinion was destructive of 
the prosecution theory the Crown examined 
two more medical officers to test it and 
they did not corroborate it. The defence 
also ‘examined two other medical officers 
and thus the number of medical officers 
examined in this case is five. These are: 

(1) Lieutenant-Colonel H. Hallilay, I. M. 
S., Civil Surgeon, Simla, 

(2) Major P. B. Bharucha, I. M. S,,L. R. 
O.P; M R 0 8, Follow of the Royal 
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College of Surgeons, England, and Pro- 
fessor of Anatomy, King Edward Medical 
College, Lahore. . 

(3) Major J. J. Harper Nelson,-I. M. S., 
M. B.C. H. B. of Edinburgh with First Class 
Honours, M. D. of Edinburgh with Honours; 
F. R. C. S. (Edin.) and Professor of Clinical 
Medicine, King Edward Medical College, 
Lahore. 

(4) Liewtenant-Colonel G. I. Davys, 1. M, 
S., M. D., Bachelor in Surgery, D. Ph. H., 
D. T. M. and H, B. A. in Science, Fellow of 
the Chemical Society of Eagland, in charge 
of Military Food Laboratory, Kasauli, and 

(5) Major A. H. Heslop, R. A. M. C, 
Bachelor of: Medicine and Surgery, Fellow 
of the Royal College of Surgeons of Eng- 
land, Oivil Surgeon, Kasauli. 

[After giving the divergent opinions of 
the medical officers, His Lordship con- 


‚tinued as follows :—] 


“As regards the intervals. between the 
taking of the meal and assault and death 
the opinions of Major Bharucha and Major 
Harper Nelson were at variance with that 
of Colonel Hallilay and Colonel Davys and 
corroborated the direct evidence on this 
point. It'is difficult to understand how a 
layman could choose between the conflict- 
ing opinions of these medical officers who 
were all doctors of great attainments and 
experience. The reasonable course for the 
Court to adopt was to accept that opinion 
which was notin conflict with the direct 
evidence. But the learned Sessions Judge 
adopted the opposite course and discredited 
the direct evidence on the strength 
of the opinion againstit, and not stopp- 
ing short at that, he evolved a theory 


‘of his own to bring the times of these in- 


cidents into harmony with that opinion, 
But an opinion of an expert witness not 
based on any well-defined inexorable laws 
of nature cannot be taken as decisive espe- 
cially where there is direct evidence oppos- 
ed to it. In Queen v, Ahmed Ali (1) the 
following remarks occur on the evidential 
value of medical opinions: 

“Dr. Duncan may have given his evidence 
like an intelligent man, but it is not the 
proper way to try a case to rely on mere 
theories of medical men or skilled wit- 
nesses of any sort against facts positively 
proved....... The evidence of a medical man 
or other skilled witness, however eminent. 
as to what he thinks may or may not have 
taken place under a particular combination, 

Q) 11 W. R. Or. 25, 
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of circumstances; however confidently he 


may speak, is ordinarily a mere matter of ` 


opinion. Human judgment is fallible. 
Human knowledge is limited and imper- 
fect. New and previously unobserved 
phenomena, which, till they have been re- 
corded, are supposed to be impossible, are 
constantly being noticed.” 

1 fully endorse the above and am of 
opinion that the learned Sessions Judge 
should ‘not have discredited direct evidence 
on the strength of the opinion of a medical 
witness, especially when it was contradict- 
ed by the opinion of two other medical 


witnesses equally competent to form an 


opinion. 

It was common ground that the learned 
Sessions Judge was not justified in travell- 
ing out of the record into the realm of 
conjectures to draw conclusions contrary 
to the evidence. But haying accepted the 
opinion of Colonel Hallilay, the learned 
Judge found that he could not reconcile 
it with. the evidence and this, coupled with 
his conviction that the accused did kick 
the coolie and cause his death, landed him 
in a dilemma. The accused's plea that 
he was the victim of a conspiracy appeared 
to him to be preposterous and he rejected 
it finding that it was not substantiated and 
was groundless. To extricate himself from 
the difficult position of his own creation 
the learned Judge made an egregious 
mistake inasmuch as he disbelieved the 
prosecution evidence on a point which was 
not controverted but was fully supported 
by the defence. This led him to erroneous 
conclusions that he would not have come 
to, if he had not fallen into this error which 
will be described presently. 

According to the evidence of the Brownes 
who were produced as defence witnesses 
before the Committing Magistrate and were 
examined at the trial as Court witnesses, 
the time of their departure from Yates 
Place was about 12-30 am. Mrs, Browne 
deposed “I and my husband were the first 
to leave. 
As I looked at my watch it was exactly half 
past twelve.” Mr, Browne deposed “I and 
my wife left Yates Place about 12-30. I 
had looked at my watch before leaving, so 
I know more or less the time.”.: Mrs. Cooper 
and Mr. Dunn had also deposed that the 
Brownes left after 12-30. The coolies' 
story was that the accused was kicking the 
deceased when Mrs. Browne came out and 
stood on the step of the outer porch. So 
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the time of the assault was about 12-30 and 

that being fixed, the times of taking the 
meal and of death should have been deter- . 
mined relatively to that. But the learned 
Sessions Judge first fixed the meal time at 
10-15 or 10-30 r, m. and then he fixed the 
times of assault and death at ll and 12 
P. M. respectively which times he observed 
fitted in with Colonel Hallilay’s opinion. 

The reasons that he has assigned’ for dis- 
believing all the European. as well as 
Indian witnesses on this point ‘could not 
be supported by the Counsel on either 
side and so need not be stated here to be 
refuted. Butit may be remarked here that 
the learned Judge made contradictory ob- 
servations on this point. In the first place 
he wrote as follows: 


“Later on we find in the Committing Court 
12-30 a.m. being given as the time ap- 


- parently in order to coincide with the state- 


ments of the accused’s guests which were 
taken on the 4th September. They (coolies) 
probably thought that if there was a conflict ` 
of times between themselves and the Euro- 
pean guests they would have little chance of 
being believed, so they made the time of 
the Brownes’ departure (i. e., the time of the 


assault) to coincide with that given by the 


Brownes and others.” 

This remark was not well-founded be- 
cause the coolies had been examined by the 
Police before Mr. Browne, but strangest of | 
“all, the learned Judge concluded by saying: 
“There is every reason to believe that the 
time agreed upon, about 12-30 ora little 
later was communicated tothe Brownes and 
the other guests before they were question- 
ed by the Police on the morning and after- 
noon of the 4th.” 


It is difficult to guess who had agreed to 
fix the time‘of assault at 12-30 and who 
communicated it to the Brownes and other 
guests. 

Having come to the conclusion that the 
assault was committed at 11 P. m. and that 
the coolie died ab twelve midnight, the 
learned Judge proceeded to find why the 
coolies gave later hours of those events, 
As was natural his erroneous premises led 
him to wrong conclusions. The- learned 
Counsel for.the appellant contends that 
the findings of the learned Judge, which 
are against the prosecution should not be 
interfered with and that on those findings 
the appéllant was entitled to an acquittal, 


But in an appeal by accused against his con- _ 
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viotion findings on side issues based on 
palpably erroneous assumptions cannot be 


allowed to stand. After finding that the. 
eoolie had died at 12 midnight, the learned . 


Judge proceeded to argue that the wit- 
nesses falsely stated that he died at 4 a. M. 
‘in order that they might not be taken to 
task for the delay in reporting and that 
_ the ‘coolies held consultations and were 


tutored to state false incidents to give 


colour to their story. 

_ {After discussing the value of prosecu- 
tion evidence with regard to the identity 
of the assailant, His Lordship continued 
as follows :—] 

Having regard to-all the facts and cir- 
cumstances of the case, I come to the con- 
clusion that the finding of the learned 
Sessions Judge that the injuries suffered 
by the deceased were inflicted by the ap- 
pellant is correct. 

There remains the question: What was 
the offence committed? Presumably every- 
body knows that the abdomen is a most 
delicate and vulnerable part of the human 
body, and if aman with that knowledge 

. kicks the abdomen with such violence as 
to cause fracture of two ribs and rupture 
of the spleen which was normal, he should 
be presumed to have done so with the 
knowledge that he, by so kicking, was likely 
to cause death. Counsel for the appellant 
points out that in one place the learned 
Sessions Judge remarked in his judgment 
that “the accused went back to the house 
not realizing the very seriousinjury that he 
had inflicted |“ and contends that in view of 
that remark it was not possible to find that 
the accused kicked with the knowledge that 
he was likely to cause death. But it is difi- 
cult to say what the accused’s feelings were 
immediately after the assault, and no in- 
ference can be based on what he did after 
that. I hold that he has been rightly con- 
victed under s. 304-II of the Indian Penal 
Code and the sentence not being severe [I 
-dismiss the appeal, 


A/s. D. Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
OriminaL REFERENCE No. 497 of 1925. 
October 20, 1925. 
Present:—Mr. Justice Daniels. 
SHYAM SUNDAR SINHA AND orners— 

j ACCUSED—ÅPPLICANTS 

: versus 
EMPEROR Trarovan RAM NARAIN 
* SINHA—Opposire Parry. 

Criminal Procedure Code (Act V of 1898), ss. 133, 
139, 140, 141--Encroachment on public road—Jury, 
appointment of —Verdict, failure to return—Procedure 
—Final order passed by Magistrate, legality of. 

Where in a proceeding under s.133 of the Cr. P. 
C.,a Jury is appointed but fails to return a verdict 
within the time allowed in accordance with law, the 
Magistrate may pass such order as he thinks fit, and 
the order must be executed in the same manner asa 
final order under s. 140 of the Code. [p. 646, col. 2.] 

Where on the failure of the Jury to return a verdict 
the Magistrate inspected the spot and called fora re- 
port from the Police and thereafter confirmed his 
original order : 

Held, that the final order passed by the Magistrate 
was perfectly legal. [ibid.] j 

Criminal reference made by the Sessions 
Judge, Ghazipur, dated the 25th July, 1925. 
- REFERRING ORDER.—Ram Narain - 
Singh filed an application on 6th March, 
1925, under s. 133 of the Cr. P. ©., against 
the defendants. His-case was that there is 
To the 
south of the path, is a chabutra of Shivaji 
and a pacca well. There was a house of 
defendants to the north of the path. De- 
fendants have pulled down that house and 
are building anew one. Defendants’ privy 
formerly was in the northern portion of the 
house This time defendants have made a 
latrine which opens on the road. This 
latrine will cause much nuisance to the 
worshippers of Shivaji and to those persons 
who use the water of the well, as the latrine 
is very near the chabutra of Shivaji and the 
well, : ‘ 

The Court, after taking the statement of 
the applicant, asked the Police to submit a 
report after local inspection and also to 
submit a map of the place. 


The Police reported that this latrine seems 
to be new. Its situation is a source of 
nuisance as it will be cleaned from outside. 
This latrine is only 12 paces off from the 
well and the chabutrd of Shivaji and is 
also close to the path. It will give trouble 
to the worshippers of the Shivaji and to the 
persons who use the water of the well. 

-On this notice was issued to defendants, 


_Defendants appeared and filed an objection 
‘and said that a Jury be appointed and 
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nominated two persons as jurors on their 
side. The.Court accordingly appointed a 
Jury of five persons. The Qanungo was ap- 
pointed by the Court as Umpire and two 
persons as jurors were nominated by the 
Court: i 

It appears from the order on the order- 
sheet dated 15th May, 1925, that all the jurorg 
did not inspect the place together. Four 
inspected the place at one time and they 


‘differed. The fifth juror without seeing 


the place sent a third report. 
The Cvurt said that this procedure was 


| illegal and so discharged the Jury. Then 


the Deputy Magistrate said that he will 
inspect the place himself, and then parties 
may produce any evidence they like on 18th 
May, 1925. | 

The Court inspected the place on 17th 
May, 1925, and noted that the latrineisonly 
9 feet from the pacca well and close to the 


| well there is an idol of Shivaji installed on 


v 


a chabutra, 

The case was eventually taken up on 27th 
May, 1925. Neither party produced any evi- 
dence and the Court on 29th May, 1925, made 
the order absolute. ` ; k 

Defendants have filed this revision peti- 
tion and they say that -the proceedings of 


`. the Court below were irregular and illegal. 


The Magistrate was quite justified under 
s. 139 of the Cr. P. C. in not taking farther 
proceedings for the appointment of a Jury 
when the first Jury had failed, but s. 137, 
ol. (1) says that if the objector ‘appears and 
shows cause against the order, the Magis- 
trate shall take evidence in the matter as in 
a summons case. So it is clear that after 
the discharging of the Jury it was neces- 
sary that the applicant should produce 


: evidence before the Magistrate and then the 
opposite party should also produce evidence 


and after the consideration of the whole 
evidence, the Court may pass such order ag 
it thinks proper. 

In this case neither party produced any 
evidence and go there was no evidence in 
the case which can: be called evidence in a 
judicial proceeding and as such the Court 
below was wrong in making the order 
absolute. The cases reported in Hingu v. 
Emperor (1) and Ismail v. Bunda (2) bear 
out the contention of the petitioner in thig 
Court. In fact in thie case the defendants 


(1) 3 Ind. Gas. 482; 6 A, L. 3.685; 31 A. 453; 10 Or. 
L. J. 297. i i 


(2) 95 Ind. Cas. 944; 20 A. 


L. J. 657; A.I. R. 1929 
AH. 265; 27 Or, Ia, J: 864. ' 
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had said that s,133 isnot applicable because 
the privy had not been built upon the road. - 
That question was not gone through in 
this case; so, in my opinion, the order of 
the Deputy Magistrate making the order 
absolute was wrong and illegal. He ought 
to have proceeded according to law and it 
is clear that when .the applicant did not 
produce any evidence, the proper course for 
the Court was to dismiss the case. I, there- 
fore, submit the record to the Hon'ble Hi gh 
Court for setting aside the order making 
the order ‘absolute dated 29th May, 1925. ~ 

Mr. S. N. Gupta, for the Applicants. 

Mr A. P. Pandey, for the Opposite Party. 

JUDGMENT.—This is a reference by 
the learned Sessions Judge of Ghazipur 
under the following circumstances, A 
notice was issued to the applicants under 
8, 133 of the Cr. P. ©, for the removal of a 
privy which was alleged to constitute a 
nuisance as it had been constructed on a 
public path and only a few paces from a 
shivalah. They appeared and asked for the 
appointment of a Jury and a Jury was duly 


‘constituted. The Jury, however, failed to 


return a verdict as required by s. 139, The ` 
learned Sessions Judge has taken the view 
that the parties were thereby relegated to 
the same position as when the notice under 
s. 133 was originally issued. This, however, 
is not what the Code lays down. Section: 
141 provides that if the Jury fails to return 
a verdict within the time allowed in aecord- 
ance with law the Magistrate may pass such 
order as he thinks fit, and the order shall 
be executed in the same manner a8 a final 
order under s. 140. What the Magistrate 
did in this case was to inspect the spot and 
tocall for a report from the Police. 
resuli of both proceedings was tosatisfy bim 
of the correctness of the original order. He 
found from his inspection that the construc- 
tion was new, that it did encroach on the 
road, and that it was so near to the shivalah 
as to constitute a public nuisance. Under 
these circumstances the order passed by 
the Magistrate was not, in my opinion, an. 
illegal order. | 
Let the record be returned. 
-Z. 5. ` Record returned, 


The ` 
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LAHORE HIGH COURT. 
CRIMINAL APPBAL No, 405 or 1925. 
June 10, 1925. - 
Present:—Mr. Justice Abdul Raoof 
and Mr. Justice Addison. . 
MOHAR SINGH-—AGCOUSED-—APPELLANT 


VETSUS 
EMPEROR— RESPONDENT. 


Confession, retractéd, value of—Corroboration, whe- 


ther necessary. 

he mere fact that a confession is retracted will 
not raise an inference that it was obtained by impro- 
per inducement, threat or promise. Such a conclusion 
can only be arrived at from the evidence on the re- 
cord or from the surrounding circumstances and not 
upon surmise or conjecture. The weight, however, 
to be.attached to a retracted confession depends 
upon the cireumstances of each particular case. [p. 
647, col. 2; p. 618, col. 1.] : 

As regards the person making it, a retracted con- 
fession may, without corroboration, form the basis of 
a conviction, and though corroboration may be neces- 
sary as regards a co-accused, it isnot necessary that 
this corroborative evidence should hy itself be suffi- 
cient to support a conviction. [p. 648, vol. 1.] . 

Appeal from an order of the Sessions 
J nigo, Hissar, dated the 27th February, 
1925, 


Sardar Kharak Singh, for the Appellant. 
Mr. Des Raj Sawhney, Publie Prosecutor, 
for the Respondent. 


JUDGMENT.—Mohar Singh, barber 
< of Fatehpur Biloca, Gurgaon District, has 
been convicted under s. 302, Indian Penal 


Code, of murdering his maternal uncle- 


Mohan Lal, his wife, Musammat Sarupi, and 
their son, Chidda, by giving them dhatura 
on the evening of the 22nd or 23rd Decem- 
ber, 1924, and has been sentenced to death 
subject to confirmation by this Court. He 
has appealed, while the proceedings have 
been submitted under s. 374, Cr. P. Ç, 
_for confirmation of the death sentence. 


The facts have been fully given in the 
judgment of the learned Sessions Judge 
and it is unnecessary to detail them at 
length. The Police were investigating a 
. cass inthe village and Piare Lal Sufed- 

: posh was ‘with them. The appellant went 
to this Sufedposh on the evening of the 
25th, December, and told him that his:uncle 
and family were missing and that their 
cattle were wandering about ; that he had 
gone to their house and seen that the door 
was not actually locked, though it appear- 
ed to be so and that there was a box broken 
open lying inside, 
peared to bea heap of earth inside. At the 
request of the appellant the Sujfedposh 
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went to the house of the murdered persons 
along with others and found a broken box 
there, There was a grave-like heap inside, 
which the appellant was made to dig up. 
When this was done, the three dead bodies 
were found inside it. The Sufedposh then 
at once told the Police. The medical evi- 
dence established that their deaths were 
due to dhatura poisoning. 

The principal evidence against the appel- 
lant is his own confession made before the 
Committing Magistrate on the 16th January, 
1925. He related that he had a dispute 
with his maternal uncle about the property 
of Mohan Lal’s mother, when she died, and 
that he was also angry with Mohan Lal as 
he was trying to stop him from an illicit 
intimacy he had with the wife of Ram 
Chand Brahman. He accordingly gave 
dhatura in milk to Mohan Lal one evening 
and also gaveit to his wife and son ashe 
was afraid they would give evidence against 
him. The dhatura was actually taken from 
shrubs growing near Mohan Lals house. 
He covered the bodies with earth that very . 
night and next day buried them properly 
with the spade, Ex. P-26. He took ajar 
of Mansuri pice away next day and also the 
ornaments Exs. P-4 to P-23, which he ad- 
mitted belonged tothe deceased except two. 
At the trial before the Sessions Judge he 
retracted this confession and said that he 
made it because he was beaten by the 
Police. He did not, however, tell the Com- 
mitting Magistrate about being beaten. 
There is nothing even to indicate that there 
was any Police pressure. 

The mere fact that a confession is retract- 
ed will not raise an inference that it was 
obtained by improper inducement, threat or 
promise. Such a conclusion can only be 
arrived at from the evidence on the record 
or from the surrounding circumstances and 
not upon surmise or conjecture [Pariap 
Singh v. Emperor (1).] In the present case, 
therefore, it must be held that the confes- 
sion itself cannot be attacked under s. 24 
of the Evidence Act and this was scarcely 
disputed. It was contended, however, that 
asit was retracted at the Sessions trial, a 
conviction should not be based .upon it. 
The fact that it has been retracted is im- 
material as regards the legality of the 
admission of the confession as evidence 
against the person who made it. But the 
weight to be attached toa retracted con- 


(1) 93 Ind. Oas. 978: 2 L. O. 72; 6 L. 415; 7 L, L.J. 
482; A. L R. 1925 Lah. 605; 27 Cr. D. J. 51k: 
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fession depends upon the circumstances of 
each ‘particular case [Partap Singh v. Em- 
peror (1)]. InEmperor v. Kehri (2)itwas held 
that as regards the person making it, a re- 
tracted confession may without corrobora- 
tion form the basis of a conviction and that 
though corroboration may be necessary as 
regards co-accused, it was not necessary 
that this corroborative evidence should by 
itself be sufficient to support a conviction. 
In Jewan v. Emperor (3) the above prin- 
ciple was accepted though it was added 
that corroboration of a retracted confession 
would usually be necessary. 

In the present case there is ample cor- 
roboration. It has been established that 
on the 29th December, 1924, the appellant 
took the Police and other respectable per- 
sons to a place in front of his hut from 
“which he himself dug up the ornaments 
Exs. P. 4 to P. 23. Matta Din P. W. No, 10 is 
‘the son of the deceased though he has been 
adopted by a relative in Delhi. He, however, 
used to visit his real father and mother 

frequently and he has identified these 
- ornaments as belonging to them, He has 
further stated that Ex. P-8, a silver bangle, 
used to be worn by Chidda. 

It has further been established that on 
the hand of Chidda was found Ex. P-27 
which along with .Ex. P-8 formed a 
pair. Exhibit P-8 was dug up by the ap- 
pellant, Not only has Mata Din said that 
he has seen Chidda wearing both the 
bangles comprising the pair (Exs. P-8 
and P-27) but the evidence on the record 


shows that they exactly correspond and’ 


they were also before the learned Sessions 
Judge who heard the case. In his con- 
fession the appellant clearly said that he 
had taken Ex. P-8 from the arm of Chidda, 
while the other remained on Chidda's arm. 
This is corroboration of a particularly con- 
vincing, type. 


There is also some evidence of a more - 


general nature which corroborates the ad- 
missions of the appellant in his.confession. 

Samman (P. W. No. 5) lives quite near to the 
murdered persons. He asked the.appellant 
where the deceased Mohan Lal was, as he 


had not seen him and was told that he had ` 


gone to Delhi. The appellant then took 
away the deceased’s cattle. The next morn- 
ing-on being questioned he said that his 


(2) 29 A. oa A. W. N. (1907) 140; 4 A. L. J. 310; 
5 Cr. L., J. 360." 

(3) 25 Ind. Cas. 634; 30 P. R. 1914 Cr.; 264 P. L. 
R. 1914; “OP. W, R. 1914 Cr. 15 Cr. L. J. 626, 
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uncle had gone to Pahladpur.’ This shows 
that in the beginning the appellant was 
trying to gain ‘time and that he did not 
accidently discover the absence of his near 
relatives as he first reported to the Sufed- 
was given by 
Balmokand (P. W. No. 8). Even the 
appellant's own brother Hari Singh, a 
boy 12 years old, (P. W., No. 9), has given 
evidence that the’ appellant made him take 
out the deceased’s cattle to graze shortly 
before the discovery. 

There is also the evidence of the Sufedposh 
and the Lambardar to the effect that they 
at once suspected the appellant because he 
said that it was the body of Chidda before 
the body was exposed. This, however, would 
have been more important, had it been in- 
corporated in the First Information Re- 
port. 

The motive is ‘wéak as it often i is, but the 
retracted confession ‘of the appellant to 
the effect that he was angry with his 
maternal uncle because he tried to prevent 
him from continuing his illicit intimacy 
with Ram Chand’s wife is corroborated by 
evidence on the record, After a careful 
consideration of all the evidence, we have'no 
hesitation in holding in this case that there 
is good corroboration of the appellant’s 
retracted confession and the corroboration 
is such that it conclusively proves thatthe 
confession was a true one. 

“We have, therefore, no hesitation in dis- 
missing the appeal and confirming the 
sentence of death, 

Z. K, Appeal dismissed. 


‘CALCUTT A HIGH COURT. 
CraininaL Raviston No. 1079 oF 1925. 
January, 20, 1926. 

Present: ‘—Juskice Sir Charu Chunder 
Ghose, Kr., and Mr. Justice Duval. 
SISHIR KUMAR MITTER—Accuszp— 
PETITIONER 


versus 
CORPORATION or CALOUTTA— 


OPPOSITE Parry. 

Caleutta Municipal Act (III B.C. of 1928), s. 587— 
Criminal Procedure Code (Act V of 1898), s. 248—With- 
drawal of complaint—Sufficient ground, whether ne- 
cessary 

Section 537 of the Calcutta Municipal Act is merely 
an enabling-section and the powers given thereunder 
to the Corporation to do the various acts specified there- 
in ean only be exercised in accordance with the pro- 
visions of the Cr.P.C, Section 248 of the Or. P. C, 
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enables a complainant at any time before a final order 
is passed by the Magistrate to apply to the Magistrate 
for withdrawal of the case; but it is only when he 
satisfies the Magistrate that there are sufficient grounds 
for permitting him to withdraw his complaint that 
such permission is granted. Section 537 of the Cal- 
cutta Municipal Act, therefore, does not confer an 
absolute power of withdrawal upon the Corporation 
and before a withdrawal can be permitted under that 
ection, there must be sufficient grounds for the with- 
drawal to the satisfaction of the Magistrate. fp. 650, 
cols: 1 & 2] 
` Rule against the orders of the Municipal 
Magistrate, Calcutta, dated the 5th and the 
26th November, 1925. 
Mr. Narendra Kumar Bose and Babu 
Sikhar Kumar Bose, for the Petitioner. 
Babu Bhudar Haldar, for the Opposite 
Party, 


JUDGMENT.—In this case a Rule was 
. issued calling upon the Municipal Magis- 
trate of Calcutta and the Chief Executive 
Officer of the Corporation of Caleutta to 
show cause why the orders, dated the 5th 
and the 26th November, 1925, passed by the 
Municipal Magistrate, should not be set 
aside and the case instituted against the 
petitioner allowed to be withdrawn. 
The facts, shortly stated, ure as follows:— 
In or about the month of June, 1925, the Cor- 
poration of Calcutta prosecuted the peti- 
tioner, Sishir Kumar Mitter under ss. 488- 
386 (La) of the present Calcutta Municipal 
Act for using premises No. 35-1, Balligunge’ 
Circular Road, for manufacturing surkhi 
without a license for 1924-25. The case 
came on for hearing on the 26th June, 1925, 
when the examination of Dr. R. R. Bhutta- 
charya, Sanitary Inspector on behalf of the 
Corporation was proceeded with. After 
Dr. Bhuttacharya had been partially cross- 
examined, the case was adjourned to the 9th 
July for further hearing. On the last men- 
tioned date Dr, Bhuttacharya was further 
cross-examined and the hearing was adjourn- 
edto the 16th July. The next effective 
_ hearing was on the 5th August, 1925, when 
the case for the Corporation was closed. 
On the 27th August, 1925, the accused made 
his statément to the Court. On the 9th 
September, 1925, the accused called evidence 
insupport of the defence. Evidence was 
closed on behalf of the defence on the 15th 
October, 1925, and the case thereafter stood 
over for arguments to be addressed to the 
Magistrate. A fresh adjournment was 
obtained by the Pleaderfor the defence to 
enable him to prepare his argument and 
the hearing was fixed for the 5th November, 
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1925. On the last mentioned date Dr. 
Bhuttacharya on behalf of the Corporation 
filed the following application before the 
Magistrate :—“Under orders from the Chief 
Executive Officer, the undersigned prays 
that the Court may be pleased to allow the 
withdrawal of the above case,as the party 
has removed the mill from the place.” This 
application was rejected by the Magistrate 
on the same date and the hearing of the 
case was adjourned to the 26th November, 
1925. On this date the accused was absent 
and thereupon the Magistrate recorded the 
following ‘order:—"Corporation Pleader says 
that in view ofthe defiant attitude of the 
accused at the trial, he leaves the matter 
in the hands of the Court. Accused absent 
though he was directed to appear to-day. 
Issue warrant of arrest (bail—Rs. 500) for 
17th December.” 

Against the said orders of the 5th and 
the z6th November, 1925, the present Rule 
is directed and it is contended on behalf of 
the petitioner that inasmuch as the Chief 
Executive Officer had asked for the with- 
drawal of the case under s. 537 of the 
Calcutta Municipal Act, the learned Magis- 
trate ought to have permitted the with- 
drawal of the prosecution and had no 
jurisdiction to pass the orders complained 
of, The argument is based on the sugges- 
tion that s. 537 of the Calcutta Municipal 
Act controls, in cases of prosecution by the 
Corporation of Calcutta, the provisions of 
s. 248 ofthe Cr. P. ©. Section 537 of the 
Calcutta Municipal Act runs as follows :— 
“The Corporation may, (a) institute, defend, 
or withdraw from legal proceedings under 
this Act or under any rule or bye law made 
thereunder (b) compound any offence 
against this Act or against any rule or bye- 
law made thereunder which, under any 
enactment forthe time being in force, may 
lawfully be compounded; (c) admit, com- 
promise or withdraw any claim made under 
this Act or under any rule or bye-law made 
thereunder; and (d) obtain such legal advice 
and assistance as they may from time to time 
think it necessary or expedient to obtain 
for any of the purposes referred toin the 
foregoing clauses of this section, or for 
securing the lawful exercise or discharge 
of any power or duty vesting in or imposed 
upon the Corporation or any Municipal 
officer or servant.” 

Section 248 of Cr. P. O., is as follows:—“T¢ 
acomplainant, at any time before a final 
order ig passed in any case under thig 
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Chapter, satisfies the Magistrate that there 
are sufficient grounds for permitting him to 
withdraw his complaint, the Magistrate 
may permit him to withdraw the same, and 
shall thereupon acquit the accused.” : 

It is argued .on behalf of the petitioner 
that the Calcutta Municipal Act being an 
Act, later in point of time than the Or. P. O. 
and as the bill which afterwards became 
the Calcutta Municipal Act of 1923 had been 
‘Introduced in the Bengal Legislative 
Council with the previous sanction of the 
Governor-General under the provisions of 
s, 80A. of the Government of India Act, it 
must now be taken that the provisions of 
s. 248 of the Or. P. O. had been modified in 
their application in cases of proceedings in- 


stituted by the Corporation of Calcutta by. 


the provisions of s. 537 of the Calcutta 
Municipal Act. In answer to the present 
Rule the Chief Executive Officer of the 


Corporation through his learned Vakil eon- | 


tended before us that s. 248 of the Or. P. C. 
had not been affected as contended for on 
behalf of the petitioner and further that the 
Corporation did not now want to withdraw 
the case against the petitioner but desired 
that the proceedings should be brought to 
their natural termination. 

It is perfectly. true that the Calcutta 
Municipal Act is a piece’ of legislation 
which was introduced in the local Legis- 
lature with the previous sanction of the 
Governor-General and that it isin point 
of time an Act later than the Cr. P. C., but it 
does by no means follow that the provisions 
of s. 248 of the Cr. P. C. have been affected 
or abrogated in cases or proceedings by the 
Corporation by the provisions of s. 537 of the 
-Calcutta Municipal Act. It is to be remem- 
bered that the Corporation is a creature of 
Statute and that specific power to institute, 
defend or withdraw from legal proceedings 
was needed and had to be provided for, 
under and by the Statute which called the 
` Corporation into existence. Section 537 of 


the Calcutta Municipal Act, as we read it,. 


is merely an enabling section and the 
powers given thereunder to do the various 
- acts specified therein can, in our opinion, 
only be exercised in accordance with the 
provisions of the Cr. P. O. Section 248 of 
the Or. P. O. enables a complainant at any 
time before a final order is passed by the 
Magistrate to apply to the Magistrate for 
withdrawal of a case; it is only when he 
satisfies the Magistrate that there are 
suficient grounds for permitting him to 
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withdraw his complaint that such per- 
mission is granted. It follows, therefore, 
that there is no absolute power of with- 
drawal and that, before a withdrawal can 
be permitted, there must be sufficient 
grounds lo the satisfaction of the Magis- 
trate. f 

In our opinion, on the facts of this case 
there were abundant grounds entitling’ the 
Magistrate to refuse to permit the with-. 
drawal of the case against the petitioner. 
The Magistrate was obviously right in 
declining to allow himself to be guided 
by the caprice of the complainant. We 
have examined the record for ourselves 
and are satisfied that there are no grounds 
whatsoever, of law or of fact, for our in- 
terference in this matter at the present 
stage, l 

The result, therefore, is that this Rule 
must stand discharged. 


Z. K. Rule discharged. 


LAHORE HIGH COURT. 
ORIMINAL APPRAL No. 376 oF 1926. 
May 31, 1926. 
Present:—Mr. Justice Coldstream. 
MANGAL—Accuszp—APPELLANT 

i VETSUS 
EMPEROR— RESPONDENT. 

Evidence Act (I of 1872), s. 114, illus. (a)—Re- 
covery of stolen property 12 years after theft—Presump- 
tion. 

Possession of stolen property 12 years after the 
theft does not raise the presumption that the accused 
is eithér the thief or the receiver of stolen property. 
[p. 651, col. 2] y 

Nagli v. Emperor, 95 Ind. Cas. 471; 27 Cr. L. J. 807, 


` followed. 


Criminal appeal from an order of the 
Magistrate, First Olass, exercising enhanced 
powers under s. 30, Cr. P. C., Ambala, dated | 
the 2nd March, 1926. 

Mr. G. S. Salarya, for the Appellant. 

Mr. Des Raj Sawhney, Public Prosecutor, 
for the Respondent. . an 

JUDGMENT.—Mangal, a Sansi, ap- 
peals against a sentence of five years’ rig- 
orous imprisonment under s. 411, Indian 
Penal Code. 

The evidence for the prosecution is that 
on the night of the 6th July, 1913, the house 
belonging to Raja Ram of Jogniri in 
Saharanpur District was burgled and a 
quantity of jewelry was stolen. On the 28th 
of August, 1925, more than 12 years later 
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the-house of Mangal was searched by the 
Police in the course of an investigation 
into a burglary committed in village Au- 
rangabad in Jagadhari Tahsil. Among the 
property recovered in the search were some 
pieces of jewelry, and 20 sovereigns. Raja 
Ram had died but his son Parsa and his 
widow Musammat Gumti identified the 
jewelry as part of the property that had 
been stolen in 1913. . 

At his trial Mangal admitted the recovery 

of this jewelry from his possession but 
claimed it as his own and produced evi- 
dence in support of his claim of ownership. 
- The Magistrate held that Mangal had 
failed to prove that the jewelry was his and 
found it proved that it had belonged to 
Raja Ram, and remarking that the accused 
could not satisfactorily explain why he 
had buried the jewelry under ground and 
in a wall, and that he was a member of a 
notorious criminal tribe, convicted and 
sentenced him, ds stated above. 

In appeal it is urged by Mr. Salariya be- 
fore me that in view of the lapse of 12 years 
between the time of the burglary and the 
time when the jewelry was recovered from 
Mangal’s possession, there can be no pre- 
sumption under s, 114 of the Evidence Act 

. against Mangal. I think this contention 
has force.: The case is similar to that of 
Nagqli v. Emperor (1) decided by Mr. Justice 
Addison on the 8th of May 1926. The ac- 
cused, Naqli, in that case was also a Sansi 
in whose possession jewelry stolen in August 
1923, was found in September, 1925. He 
pleaded that the jewelry belonged to his 
sister, but made no a’tempt to prove ‘it. 
Mr. Justice Addison after referring to vari- 
ous judgments dealing with the matter of 
presumption in such cases held that there 
was no presumption under s. 114 of the 
Evidence Act against Nagli and acquitted 
him. 

Theonly evidence against Mangal in addi- 
tion to the presumptive evidence which I 
have discussed is that of Kapur Singh (P.W. 
“No. 6) who states that after the burglary 
Mangal was suspected, andof Ram Chandar 

- (P. W. No. 7) who says that at a panchayat 

held after the burglary the accused 
admitted that he had committed the 
burglary and promised to restore the 
property. All those who were present at 
the panchayat, however, are dead, except 
Ramchandar himself. To this story of the 


(1) 95 Ind. Oas. 471; 27 Or. I. J. 807. 
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panchayat Tam unable to attach any weight 
and following the decision in case of Naqli, 
Tam opinion of that no presumption justi- 
fying the conviction arises out of the mere 
possession of the stolen articles by Mangal, 
12 years after they were stolen. Accepting 
the appeal I acquit Mangal accordingly. — 
R. L, Appeal accepted. 


PATNA HIGH COURT. 

URIMINAL Revision No, 526 oF 1925 
January 27, 1926. 
Present:—Mr. Justice Ross and 
Mr. Justice Kulwant Sahay. 

AMBIKA. SINGH—Pertrioner 

versus 
EMPEROR—Opposite Party, 

Criminal Procedure Code (Act V of 1898\, s. 195— 
Complaint dismissed as false-~Proceedings under s. 211, 
Penal Code—Procedure, 

Where a Magistrate dismisses a complaint as false 
and is of opinion thatthe complainant ought to be 
proceeded against under s. 211, Penal Code, the 
proper procedure for him to follow isto make a 
complaint under s. 195, Cr. P. C., and not to hold an 
enquiry into the case himself and comm:t the com- 
plainant to the Court of Session for trial under s. 211, 
Penal Code. 


Criminal revision from an order of the 
Magistrate, First Class, Patna, dated the 
29th October, 1925. 

Mr. S. M. Naim, for the Petitioner. 

Mr. H. L. Nandkeolyar, Assistant Govern- 
ment Advoeate, for the Crown. 


JUDGMENT. 

Kulwant Sahay, J.—The petitioner 
lodged a First Information before the Police 
at Ghosion the 12th of July, 1925, charg- 
ing certain persons with an offence under 
s. 302 of the Indian Penal Code. Before 
the Police submitted a report, the petitioner 
filed a petition before the Sub-Divisional 
Magistrate of Jehanabad on the 17th of 
July, 1925, praying for a local enquiry into 
the case by the Sub-Divisional Officer. The 
Sub-Divisional Magistrate treated this appli- 
cation as a complaint and proceeded to 
examine the petitioner on oath. In the 
meantime the Police submitted a final report 
stating that the case was a false one and 
prayed for the prosecution of the peti- 
tioner under s. 211 of the Indian Penal 
Jode. On the 13th of August, 1925, the 
Sub-Divisional Magistrate, after receipt of 
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the Police report, summoned the petitioner 
under s, 182 of the Indian Penal Code and 
treated the complaint of the petitioner as 
a counter-case which he proposed to take 
up after the disposal of the case under 
s. 182. On the 24th of August, 1925, the 
petitioner prayed that he should be 
given an opportunity of proving his case 
before he was tried for an offence under 
s. 182; but the learned Sub-Divisional 
Magistrate rejected the application, and 
also dismissed the petition of complaint 
under s. 203 ofthe Cr. P. C. On the 21st 
of September, 1925, the learned Sub-Divi- 
sional Magistrate converted the trial of the 
petitioner under s. 182 into an enquiry be- 
fore commitment for an offence under s. 211 
read with section 302 of the Indian Penal 
Code, and he has committed the petitioner 
to the Sessions Court for trial. 

It is clear that the proceedings in this 
case have been without jurisdiction. The 
Sub-Divisional Magistrate could not him- 
self enquire into the case unders, 211 read 
with s. 302, Indian Penal Code. The proper 
procedure to adopt was to make a complaint 
under s. 195 of the Cr. P.O. The provi- 
sions of s. 195 not having been complied 
with, the order of commitment is clearly 
without jurisdiction and must be set aside 
and thé commitment quashed. 

Ross, J.—I agree. 

A./s. D. Commitment quashed. 





e 
MADRAS HIGH COURT. 
CRIMINAL Revision .No. 772 oF 1925. 
CRIMINAL Revision Petition No, 635 
oF 1925. 
March 9, 1926. 
Present :—Mr. Justice Devadoss and 
MAK Mr. Justice Walier. 
NAGARAMBILL!L TONKYA—CompPLAIN- 
ANT— PETITIONER 
versus 
MATTA JAGANNATHA AND oTHERS— 
AccusED—RESPONDENTS. 

Criminal Procedure Code (Act V of 1898), s. 247— 
Complainant, failure of, to appear when case is called 
—Acquitial of accused,- legality of—Appearance of 
complainant during course of day, whether sufficient— 
Pleader, presence of, effect of. | A 

The absence of the complainant at the time when 
a case is taken up for hearing is sufficient to justify 
the Magistrate in dealing with the case under s. 247 
ofthe Cr. P. O., and acquitting the accused. The 
Magistrate is not bound to wait till the close of the 
day and see if the complainant appears, before taking 

‘action under the section. [p. 652, col. 2; p. 653, col, 1.] 
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A complainant cannot be represented by a Pleador in 
order to take away the jurisdiction of the Magistrate 
to proceed under s. 247 of the Or. P. O., and the pre- 
sence of the complainant's Vakil'alone is not sufħoi- 
ent compliance with the requirements of s. 247. [p. 
653, cols. 1 & 2.} ; ; 

It is not sufficient for the complainant to appear 
at some time during the course of the day to which 
the hearing of the ease is posted. He must be present 
at the time when the case is called on for hearing. [p. 
653, col. 1.] 

The object of s. 247, Cr. P. O., isto prevent the 
complainant from being dilatory in the prosecution 
of the case, and if he does not care to be present when 
the case is called on, the accused is entitled to an 
acquittal unless the Magistrate chooses for reasons he 
thinks proper to adjourn the’case. [p> 653, col, 1.] 

Rangasami Ayyangar v. Narasimhulu Nayak, 1M. 
213; 8 Ind. Jur. 247; 2 Weir 477; 2 Ind. Dec. (N. s.) 
734 and Kuttiyali v. Pari Makri, 7 M. 356; 2 Weir 309; 
2 Ind. Dec. (N. s.) 832, relied on. 


Petition, under ss, 435 and 439 of the Cr. 
P. C., 1898, praying the High Court to re- 
vise an order of the Court of the Second 
Class Magistrate, Sompeta, dated 20th 
November, 1925, in ©. O. No. 200 of 1925. 

Mr. K. Bhashyam Iyengar, for the Peti- 
tioner. í 

Mr. K. N. Ganapathi Iyer, for the Crown. 


ORDER. 

Devadoss, J.—This is a petition to 
revise the order of acquittal passed by 
the Second Class Magistrate of Sompeta 
under s. 247 of the Cr. P. O. Itis contend- 
ed by Mr. Bhashyam Iyengar for the peti- 
tióner that the complainant and his wit- 
nesses appeared at 11-30 a, w. on the date 
fixed forthe trial of the case and the Magis- 
trate acted illegally in acquitting the ac 
cused on the ground that the complainant 
was absent and that the appearance of the 
accused on the date is a sufficient compli- 
ance with s. 247, The question is whe- 
ther the absence of the complainant at the 
time when the case was taken up for hear- 
ing was sufficient to justify the Magistrate 
in dealing with the case under s. 247. That 
section is in these terms:— 

- “If the summons has been issued on 
complaint, and upon the day appointed 
for the appearance of the accused, or any 
day subsequent thereto to which the hear- 
ing may be adjourned, the complainant 
does not appear, the Magistrate shall, not- 
withstanding anything hereinbefore con- 
tained, acquit the accuséd, unless for some 
reason he thinks proper to adjourn the 
hearing of the case to some other day.” 

The section makes it obligatory upon 
the Magistrate to acquit the accused if the 
complainant does not appear. unless he 
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thinks proper to adjourn the hearing of the 
-case to some other day. The contention is 
_ that itis sufficient if the complainant ap- 
pears at any time during the day, and that 
“the day” means the ordinary working 
hours of the Court, i.e., from ll a. mM. to 
5 p.m. If the contention is to hold good, 
it would mean that the Magistrate has to 
wait till 5 pr. Mm. before dealing with a 
case under s. 247. There is nothing in the 
section which would justify the construc- 
tion that the words “upon any day appointed 
for the appearance of the accused” etc., 
mean any time before the close of the 
working day. In O. IX, r. 8 of the O. P. 0. 
the wording is, “Where...... the plaintiff does 
not appear when the suit is called on for 
hearing, the Court shall make an order that 
the suit be dismissed” etc, From this it 
is clear that the plaintiff should be present 
when the case is called on for hearing. 
The object of s. 247 is toprevent the com- 
plainantfrom being dilatory in the prosecu- 
tion of the case, and if he does not care 
to be present when the case is called’ on, 
the accused is entitled to an acquittal un- 
less the Magistrate chooses for reasons he 
thinks proper to adjourn the case. It may, 
no doubt, appear to be a hardship that a 
complainant who was present from ll a.m. 
to 4-30 r. m. should have his case dismiss- 
ed ifhe happens to be away for a few 
minutes when the case is taken up; but 


the question is not whether there is hard-, 


ship or not but what is the meaning of the 
section. The complainant is bound to be pre- 
sent on the date to which the case is posted, 
and if he wants to be absent during any por- 
tion of the day he should take the Court's 
permission for doing so. But, if he does 
not do so, he does so at his risk. It is 
suggested that such a construction would 
entitle the Magistrate to dismiss a com- 
` plainant under s. 247 even afterthe prosecu- 
tion case is closed and before he delivers 
judgment. No doubt, it would beso; but 
that is not a ground for giving a construc- 
tion toa section different from what the 
clear words would justify. . 

The presence of the complainant's Vakil 
alone is not sufficient compliance with the 
requirements ofs. 247. In civil cases the 
presence of a party's Vakil is considered 
as the appearance of a party. But in cri- 
minal cases except where the Court dis- 
penses with the personal attendance of the 
accused and allows him to appear by a 
Pleader or agent his presence is essential. 
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A complainant cannot be represented by a 
Pleader in order to take away the juris- 
diction of the Magistrate to proceed under 
s. 247. Where a Vakil appears for the com- 
plainant, it is not likely that the Magis- 
trate would dismiss the complaint under 
s. 247, for the Vakil would represent to the 
Court that his client is unavoidably absent 
or that he has just gone out of the Court 
house for avery proper purpose. 

This case has been referred to a Bench 
by Wallace, J., by reason of the view taken 
by Jackson, J. in Cr. R. C. No. 2290f1925. In 
that case Jackson, J. held that s. 247 must be 
strictly interpreted and the appearance of 
the complainant during any portion of the 
day was sufficient compliance with s. 247. 
With great respect, I am unable to agree 
with that view. We should not consider 
the hardship that may be cansed to the 
complainant in construing thesection. In- 
structions may be given to Magistrates not 
to dismiss cases under s, 247 unless they 
are satisfied that the complainant is keep- 
ing out of the way and to wait for a rea- 
‘sonable time to enable the complainant to 
appear; but the absence of such instruc- 
tions would not be a ground for giving a 
forced construction to the very clear words 
of the section. The view of Jackson, J., is 
opposed to the view taken by Hutchins, J., 
in Kuttiyali v. Pari Makri (1). There the 
learned Judge overruled the contention 
that the Magistrate should wait till the 
eos the day before he could act under 
s. 247. ‘ 

It is next contended that, on the merits 
the petitioner is entitled tohavethe order 
of the Magistrate set aside. The petitioner 
appeared with his witnesses at 11-304. m. 
and itis alleged that the case was taken 
up and dismissed five minutes before the 
appearance of the complainant. Though 
the Magistrate could very well have waited 
for a short time, it cannot be said that the 
order of the Magistrate is illegal. He 
acted within his powers and when the 
order is not illegal, it would not be right 
for this Court to interfere with it. Though 
the conduct of the accused was not all that 
could be desired, yet I do not think it would 
be right to set aside the order of the Magis- 
trate in a case of this kind. The petition 
is dismissed. 


Waller, J.—This petition raises a ques- 
tion as to the construction of s. 247, Cr. P, 


(1) 7 M. 356; 2 Weir 309; 2 Ind, Dec. (N. s.) 832, 
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©. A. summons case was called on for 
hearing. The complainant not appearing, 
the Magistrate acquitted the accused under 
s. 247. Lateronin the day the complain- 
ant put in an appearance. It is now 
argued on his behalf that as he appeared 
on the day to -which the case had been 
adjourned, the Magistrate had no jurisdic- 
tion to acquit the accused, in other words, 
that a Magistrate cannot act under the sec- 
tion before the Court day has closed. 

There is direct authority to the contrary, 
vide, Rangasami Ayyangar v. Narasimhulu 
Nayak (2) and. Kuttiyali v. Pari Makri (1). 
The earlier of these two rulings, which date 
back over 40 years, follows a still older 
decision of the year 1874. So faras Iam 
aware, the view that had prevailed for 
over 50 years was not questioned till it 
was dissented from by Jackson, J., last 
year in Cr. R. Œ. No. 229 of 1925. 
With great respect, I. am unable to 
follow his line of reasoning. He ap- 
‘pears to think that there is something in 


the section that prevents a Magistrate from 


taking up a particular case twice on the 
same day; that, in fact,a Magistrate can- 
not, if a complainant does not appear in 
the morning, adjourn the case till the 
afternoon. I can myself see nothing in the 
section that prevents a Magistrate from 
so doing. Indeed, I think that, as a 
tule, he would be well advised to give a 
complainant, whose case is called on early 


in the day, some latitude before he decides | 


to apply s. 247. If, however, he decides to 
act at once, when a complainant fails to 
‘appear on his case being called on, I am of 
opinion that he has jurisdiction todo so 
and that he is not obliged to wait till the 
close of the Court day before doing so. I 
: agree, therefore, in dismissing the petition. 
vV. N. v. Petition dismissed. 


. (2) 7M. 214; 8 Ind. Jur. 247; 2 Weir 477; 2 Ind. 
Dec. (N. 8.) 734. 
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LAHORE HIGH COURT. 
CORIMINAL Revision No, 19 or 1926. 
March 12, 1926. 

Present. :—Mr. Justice Broadway. 
AHMAD HASSAN—<AcousEp—PETITIONER 
VETSUS 
EMPEROR— RESPONDENT. 

Public Gambling Act (III o 1867), 83, 4 — 
Warrant signed after certifying that there was “reason 
to believe,” interpretation of. 


AHMAD HASSAN V. EMPEROR, 


) 


(86 I. ©. 1926) 


Where a Supsrintendent of Police issues a warrant 
under s. 5 of the: Public Gambling Act and signs it 
after certifying that he “had reason to believe” ete, 
the only interpretation to be placed upon the warrant 
is that the Superintendent of Police “had reason to be- 
lieve" and that, therefore, he acted upon “credible 
information” within the meaning of the section. {p. 
655, col. 1.] 

Sandhi ` v. Crown, 9 P. R. 1876 Or., dissented from. 

Case reported by the Sessions Judge, 
Hissar, with his No. 734-J of 18th Decem- 
ber, 1925. : 

FACTS appear from the following 
report of the Sessions Judge:— | 

The petitioner, Ahmad Hassan, along with 
two other persons, Jimun and Islam-ud- 
Din, was challaned under ss. 3 and 4 of the 
Gambling Act ; Jimun was sentenced to pay 
a fine of Rs. 20 under s. 3, while lslam-ud- 
Din and the petitioner, Ahmad Hassan, were 
sentenced to pay a fine of Rs. 10 each, 
unders. 4ofthe Act, The petitioner only 
appealed but the appeal was dismissed. Ha 
has now filed a revision. 

GROUNDS.—It is contended that his 
conviction is wrong, firstly, because the 
warrant was illegal as it was issued-on the 
information of the Police and secondly, 
because the boundaries of the house were 
not given in the warrant. | 

On the authority of Sandhi v.: Crown (1) 
the first contention is sound. It was held 
by a majority of the Hon'ble Judges that 
a mere report of information by a Police 
Officer is not credible information justify- . 
ing the issue of asearch warrant. In the 
present case the warrant was issued on the 
information supplied by the Sub-Inspector 
as deposed to by him, therefore, the warrant 
was illegal. 

As regards the second contention, it will 
be seen that the boundaries of the house 
were not given in the warrant but it wag 
accompanied by a plan of the house and the 
name of the occupier was given therein, 
therefore, Jamna Prasad v, Emperor (2) is’ 
not applicable in this case. 

The case is submitted to the High Court 
with the recommendation thatthe convic- 
tion and sentence may be quashed because 
the warrant was illegal. 

The fine has been paid. 

Mr, Nanwa Mal, for the Petitioner. 

The Government Advocate, for the Re- 
spondent, Tye 

ORDER,—One Ahmad Hassan was con- 
victed of an offence under s. 4 of the 

(1) 9 P. R. 1876 Cr, 

(2) 73 Ind. Cas. 518; 21 A., L. J. 602; 9 O. & A, L, 
R. 611; 24 Or, L. J, 630; A. I, R, 1924 AIL 128, 


(26 I. ©. 1926] “GUNNA 4. 


Gambling Act (III of 1867) and sentenced to 
pay a fine of Rs. 10. His appeal having 
been dismissed, he moved the learned Ses- 
sions Judge who has reported the case. 
under s. 43S of the Cr. P. O., recommend- 
ing that’ the proceedings be quashed and 
the conviction and sentence set aside on 
the ground that the warrant issued by the 
Superintendent of Police on which the 
search was made was. bad in law. The 
learned: Sessions Judge has relied on 
Sandhi v. Crown (1) and, in his referring 
order, has said that in the present 
case, “the warrant was issued on the 
information supplied by the Sub-Inspec- 
tor as deposed to by him, thérefore, the 
warrant was illegal.” Sandhi v. Grown 
(1) has been considered in later author- 
,ities and has not been followed or 
approved of. Had this fact been known 
to the learned Sessions Judge I have no 
doubt that he would not have made this re- 
ference. I would draw his attention to 
Empress v. Mazhar Ali (3), Kada v. Em- 
press (4), Vir Singh v. Queen-Empress` (5), 
Basanta Mal v. Queen-Empress (6) as well 
as Emperor v, Abdus Samad (7). 

In this case the Superintendent of Police 
issued the warrant and when he signed it 
certifying that he “ had reason to believė,” 
etc., the only interpretation to be placed 
ón the warrant is, to my mind, that the Su- 
. perintendent of Police had reason to believe 
‘ and that, therefore, he acted upon credible 
information within the meaning of s. 5 of 
the Gambling Att (IIL of 1867). The search 
was undoubtedly made under s, 5 of this 
Act. The presumption arising out of the 
discovery of articles, i. e., cards, etc., as pro- 
vided ins. 6o0f the Act, therefore, arose 
and the conviction in this case was clearly 
correct. 

I, therefore, decline to interfere and dis- 
miss the petition. 


AJJS. D. Revision dismissed, 
(3) 29 P. R. 1881 Cr. 
(4) 7 P. R. 1882 Or. 
(5) 22 P. R. 1895 Or. 
fo 17 P. R. 1897 Or. 
m 28 A. 210; A. W. N. (1905) 257; 2 Or. L. J. 
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ALLAHABAD HIGH COURT. 
OCriminat Revision No. 274 or 1926. 
May 27, 1926. 

Present:—Mr. Justice Banerji. 
GUNNA AND oTHERS—ACCUSED--APPLICANTS 
versus : 
EMPEROR—Opposits PARTY. 

Penal Code (Act XLV of 1860), ss. 2, 411--Stolen 
property retained in Native State—Jurisdiction of 
British Courts. 

A subject of a Native State who is guilty of re- 
taining stolen property within the Native State is 
not Hable to be punished under the Penal Code. fp. 
656, col. 1.] 

of 


Criminal revision from an order 
the Sessions Judge, Muttra, dated the 13th 
of April, 1926, 

Mr. A. Sanyal, for the Applicants. 

The Assistant Government Advocate, for 
the’ Crown. 

JUDGMENT.—This is a revision by 
Gunna and three others. Gunna has been 
convicted of an offence punishable under 
8.411 of the Indian Penal Code, in that 


“He on the 13th July, 1925, at village Kan- 


wara dishonestly retained three bullocks 
belonging to Phuley of village Birjwari, 
knowing or having reason to believe the 
same to be stolen property, and sentenced 
tO one year’s rigorous imprisonment, in- 
cluding one month’s solitary confinement. 
Petitioners Nos. 2,3 and 4 have been con- 
victed under s. 380 of the Indian Penal 
Oode for stealing the three bullocks from 
the house of Phuley, a cultivator, residing 
in.Mauza Birjwari, Thana Barsana, Muttra 
District. I will dispose of the case of these 
three first. They were seen in village 
Kunwara, one mile from Mouza Birjwari, on 
the evening of the 12th of July. This 
village lies between Kama and Birjwari, 
They were seen early on the morning of the 
13th July driving the bullocks from the 
forest of Kunwara towards the abadi of that 
village. They were found in possession of 
the bullocksin Mouza Kunwara, which is in 
Bharatpur State. Iam unable to say that 
the finding of the Oourts below with 
regard to these persons is wrong. I dismiss 
the application. 


The case against Gunna is that he wag 
found in possession of these three bullocks 
by Sub-Inspector Gayan Chand of Thana 
Kama, Bharatpur State, in village Kun- 
wara. There is nothing on the record to 
show that Gunna isa subject of His Majesty 
the King; on the contrary, the evidence 
points to the fact that he is a subject 


656 
of the Bharatpur State. The retention of 
stolen property at Bharatpur is the charge 
against him. In view of the ruling report- 
ed in Queen-Hmpress v. Kirpal Singh (1) 
and by reason of s. 2 of the Indian Penal 
Code, I am of opinion that a subject of 
the Native State, who is guilty of retaining 
stolen property within the Native State is 
not liable to be punished under the Indian 
Penal Code. There is no suggestion that he 
received the stolen animals anywhere within 
British India. On the contrary, the evidence 
of the witnesses from Bharatpur proves that 
the bullocks were brought by Dhundi, 
Jugla and Dham to his house at Kunwara. 

Mr. Sanyal wished to argue the point 

hat the joint trial of Gunna and the other 

petitioners was illegal; but Icannot allow 
him to raise a point which was never rais- 
ed in either of the Courts below and 
which does not appear to me to have any 
substance. 

Under these circumstances, I set aside 
the conviction of Gunna under s. 411 of the 
Indian Penal Code. Ki | 
` Conviction set aside. 


Z K. 
(1) 9 A. 523; A. W. N. (1887) 131; 5 Ind. Dee. (x. 8.) 
187. | 
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ALLAHABAD HIGH COURT. 
CRIMINAL Revision No. 100 or 1926. 
February 23, 1926. 
Present:—Mr. Justice Dalal. 
MOHAMMAD RASHID KHAN ARZOO 
-—ÅCCUSED—ÅPPLICANT 


Versus 
EMPEROR rurouch SARWAR HUSAIN 
—OrposiITe Party, 

Criminal Procedure Code (Act V of 1898), ss. 179, 
181 (2)—Penal Code (Act XLV of 1860), 3. 406-— 
Criminal mis-uppropriation-—Ojfence committed in 
Native State-—Loss occasioned in British India— 
Jurisdiction of British Courts to try offence. 

Section 181 (2) of the Or. P. O. does not in any way 
modify the provisions of s. 179 of the Code. 

Where, therefore, an offence under s, 406 of the 
Penal Code is committed in a Native State but asa 
consequence of the offence money is taken out of the 
pocket of a British subject in British territory, the 
offence must be said to have been committed both in 
the Native State and in British India where the loss 
is occasioned and can be tried at either place. 

Criminal revision from an order of the 


Sessions Judge, Allahabad, dated the 14th 
. July, 1925. 


MOHAMMAD RASHID KHAN ARZOO V. EMPEROR. 


(96 I. Ò. 1926) 

Mr. M. A. Aziz, for the Applicant. 

Mr Majid Ali, for the Opposite Party. 

JUDGMENT.—This matter is like 
fighting with shadows. One Mohammad 
Rashid Khan, who is a subject of the Bho- 
pal State, has not been extradited by that 
State for an offence under s. 406, Indian 
Penal Code. The question, therefore, is 
what is to be done. It is argued on his 
behalf that the offence under s. 406, Indian 
Penal Code, if any committed, was com- 
mitted in Bhopal and not in British terri- 
tory. The answer to that is simple. Under 
s. 179, Cr. P. O., when a person is accused 
of the commission of an offence by reason 
of anything which has been done, and of 
any consequence which has ensued, such 
offence may be inquired into or tried by a 
Court within the local limits of whose juris- 
diction any such thing has been done, ‘or 
any such consequence has ensued. The con- 
sequence which ensued here is that money 
was taken out of the pocket of a British 
Indian subject. That man suffered in Al- 
lahabad from the consequence of the ap- 
plicants’ supposed guilt. Section 181 (2) 
of the Cr. P. C. does notin any way modify 
the provisions of s. 179. Under s. .181 (2) 
an offence of criminal misappropriation or 
a criminal breach of trust may be inquired 
into where the offence was committed. In 
the present case an offence of criminal mis- 
appropriation may be said to have been 
committed both in the Bhopal territory and 
at Allahabad.. There is no divergence, as 


there cannot bein such an excellent Code 
‘as the Or. P. O., between ss. 179 and 181 (2). 


Iwill not inquire into the facts. The ap- 
plicant, if he is innocent, had better sur- 
render and prove his innocence. Any opin- 
ion that I may give on the facts would 
not be binding on any Court which subse- 
quently tries the accused. 

This application is dismissed, 

Z. K. Application,dismissed. 


(96 L 0, 1926] 


MADRAS HIGH COURT. 
APPEAL AGAINST APPELLATE ORDER No. 80 
or 1924, 

February 26, 1926. 
Present:—Justice Sir William Phillips, KT., 
and Mr. Justice Madhavan Nair. 
SORNAM PILLAI—APPELLANT 
versus 
TIRUVAZHIPERUMAL PILLAI 
AND OTSERS—RESZONDENTS. 

Civil Procedure Code {Act V of 1908), s. 47, 0. XXI, 
rr. 90, 92—Application for delitery of possession— 
Proceedings between auction-purchaser and judgment- 
debtor, whether proceedings in execution under s. 47— 
Limitation Act (LX of 1908), Sch. I, Art. 180. -Applica- 
tion under O. XXI, r. 90,C. P. C., to set aside Court sale 
dismissed—Right to apply for delivery of possession— 
Suit by judgment-debior to set aside sale—Limitation. 

A purchaser at Court auction is a representative of 
the decree-holder within the meaning of s. 47, O. P. ©. 
Therefore, proceedings between him and the judg- 
ment-debtor are proceedings relating to the execution, 


`’ discharge and satisfaction of the decree and conse- 
quently orders passed therein come within s. 47, O, 


P. C., and are appealable. [p. 658, cols. 1 & 2.j 

Sandhu Taraganar v. Hussain Sahib, 28 M. 87; 14 
AL, L. J. 474, followed. : AE. 

Where an application to set aside a Court sale 
“under O, XXI, r. 90, ©. P C., is dismissed and the 
sale becomes absolute under r. 92, the right to apply 
for delivery of possession accrues under Art. 180, 
Limitation Act, and there is no provision of law for 
excluding in favour of the auction-purchaser the 
period of the pendency of a suit filed by the judgment- 
debtor to set aside the Court sale, [p. 658, col. 2; 
p. 659, col. 1.) 

Muthu Korakki Chetty v. Mahamad Madar Ammal, 
54 Ind. Cas, 66; 43 M. 185; 26 M. L. T. 459; 38 M. L. 
J.1, distinguished. 

Appeal against an order of the Court of 


the Subordinate Judge, Tuticorin, dated the 


10th of May, 1924, in A. 8. No. 85 of 
1923, preferred against that’ of the 
Court of the Principal District Munsif, 


Srivaikuntam in E. A. No. 87 of 1923, in O. 
S. No. 507 of 1911. 

Mr. V. Narayanan, for the Appellant. 

Mr. P. N. Marthandam Pillay, for the Re- 
spondents. y : 

JUDGMENT.—This civil miscel- 
laneous second appeal arises out-of an appli- 
cation in execution filed by the first respond- 
ent for delivery of the properties sold to 
him by the decree-holder who had herself 
purchased the propertiesin execution of a 
mortgage-decree in Original Suit No. 507 
of 1911 on the fle ofthe District Munsit’s 
Court cf Srivaikuntam. The Court sale 
was held on the 12th of September, ‘1919, 
and was confirmed on the 15th of October, 
1919. ‘The first ‘respondent who held a 
mortgage over the suif properties was not 
a party to Original Suit No. 507 of 1911. 
Having obtained a decree on his mortgaga 
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O57 
in a suit in which the prior mortgagee- 
decree-holder was not impleaded as a party, 
he filed an application under O. XXI, r. 90, 
C. P. C., to set aside the Court sale on the 
15th of October, 1919. That application 
was dismissed on thesame date. A day 
after the aforesaid Court sale and two days 
before the said application, the first respond- 
ent instituted Original Suit No. 494 of 
1919 on the file of the District Munsif's 
Court of Srivaikuntam praying for the set- 
ting aside of the Court sale in Original Suit 
No. 507 of 1911 after declaring that the 
decree in: that suit was not binding upon 
him. Thesaid suit was eventually dismiss- 
ed on the 27th of November, 1922. In the 
meantime he purchased the suit properties 
from the decree-holder in Original Suit 
No. 507 of 191l and presented the appli- 
cation which has given rise to this appeal, 
on the 24th of January, 1923, for delivery of 
the properties to him. ` 

The appellant is one of the sons of the 
mortgagor. He contended that the execution 
application was barred by limitation under 
Art. 180 of the Limitation Act. Accepting 
that contention the first Court held that, 
since the application dated the 24th of 
January, 1923, was not made within three 
years of the date when the Court sale had 
become absolute on the 15th of October, 
1919, as required by that Article, it was time- 
barred and dismissed it. On appeal by tha 
first respondent, the learned Subordinate 
Judge set aside that decision holding that 
the first respondent was entitled in comput- 


.iag the period of limitation under Ari. 180, 


to deduct in his favour the period during 
which Original Suit No.494 of 1919 (re-num- 
bered as Original Suit No. 113) was pend- 
ing on the file of the Additional District 
Munsit's Court at Tinnevelly; as the cause 
of action for delivery cf properties was 
suspended during that period, 4, e., from 


‘the 13th of October, 1919 to the 2ith of 


November, 1922, 

It is urged before us that the Subordia 
nate Judge's decision should be set aside 
because (1) no appeal lay to the lower Court 
under s. 47 of the C. P. C., and (2) under 
Art. 180 of the Limitation Act, the respond- 
entis not entitled to deduct in his favour 
the period from the 13th of October, 1910, to 
the 22nd of November, 1922. - 

As regards the first point, the argument 
advanced is that(u) the right of the respond- 
ent to recover possession of the lind is 
not a questicn relating to the execution, 
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discharge and satisfaction of a decree and 
(b) if itis, that the question dces not arise 

between the parties to the suit or their 
` representatives. In Sandhu Taraganar v. 
Hussain Sahib (1) following the previous 
decisions cf this Court, it was held that 
the proceedings between a decree-holder 
who has purchased at Court-auction and the 
judgment-debtor are proceedings relating to 
the execution, discharge and satisfaction 
of the decree, and no distinction -can be 
drawn in principle between such a case 
and one like the present where the pro- 
ceedings are between a party who derives 
title from a decree-holder. who kas pur- 
chased at Court-auction and a judgment- 
debtor. It was also held in that case that 
the purchaser from the decree-holder who 
has purchased at Court-auction is a repre- 
sentative of the decree-holder within the 
meaning of s,47 ofthe C., P. €C. If that 


decision lays down the law correctly, then . 


it must be- held that under s. 47 of the 
C. P. O., an’ appeal, lay tothe lower Court 
in this case, but it is argued that, in view 
of the Full Bench decision in Veyind- 
ramuthu Pillai y Maya Nadar (2) the deci- 
sion in Sandhu Taraganar v. Hussain Sahib 
_G) should no longer be followed. This 
arguinent cannot be accepted. In discussing 
the “representative character” of the vari- 
ous kinds of purchasers at a Court. sele 
referred.toin the three questions submitted 
to that: Full Bench, . the$learned’ Judges, 
Abdul Rahimand Oldfield, JJ., proceeded on 
the assumption that the question that arose 
‘in that case related to execution, discharge 
and satisfaction of a decree within the 
meaning of s. 47 (see pp. 116 and 1284) and 
nothing contrary to that assumption appears 
“in the judgment of Seshagirilyer, J. The 
first question decided in Sandhu Taraganar 
v. Hussain Sahib (1) was thus left untouch- 
edinthe Full Bench decision. as regards 
the second question it was, no doubt, raised 
in the second point referred to the Full 
‘Bench, but we are not able to say from 
the discussion of it in the judgment that 
the decision in Sandhu Taraganar v. Hus- 
sain Sahib (1) on this. point, has been over- 
ruled by the Full Bench, though it is fairly 
clear that the ‘opinions of Oldfield and 
Seshagiri izer, JJ., lend zome support to 
the appellant's argument. The decision 


(1) 28M. 87; 14 M. L. J. 474. 

(2) 54 Iud. Cas. 209; 43 M. 107; (1919) M. W, X. 
851; 26 M. L. T. 391: 38 M. L. J. 32, . 

*vages of 43 M—iëd.] ; 5 
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in Jainulabdin Sahib v. Krishna Chettiar (3) 
following the Full Bench does not help to 
make the point clearer and does not refer 
to the decision in Sandhu Taraganar v. 
Husain Sahib (1). In this state of authori- 
ties, we feel bound to follow the rule of 
procedure laid down in the decision in 
Sandhu Taraganar v. Husain Sahib (1) and 
hold thai an appeal lay to the lower Court. . 
against the District Munsif’s order under 
8. 47 of the O. P. C. 

The second argument relates tothe ques- 
tion of limitation under Art. 180 of the 
Limitaticn Act. That Article prescribes 
‘three years” from the time “when the sale 
becomes absolute” as the period of limi- 
tation for a purchaser of immoveable pro- 
perty at a sale in execution of a decree, to 
apply for delivery of possession. In this 
case, the application filed by the first respond- 
ent under O. XXI, r. 90 toset aside the 
auction-sale having been dismissed, the sale 
became absolute on the 15th of October 
1919 and, therefore, the application for 
delivery dated the 24th of January, 1923, is - 
barred under Art. 180. But, it is urged 
on the strength of thedecision in Muthy -. 
Korakki Chetty v. Mahamad Madar Ammal 
(4) that the appellant is entitled to deduct 
in his favour the period during which 
Original Suit No. 484 of 1919 was pending 
in the Court in which case, his application 
would be within time. In our opinion, the 


. principle of that decision is inapplicable to 


the present cast. In Muthu Korakki Chetty 
v. Mahamad Madar Ammal (4) the’ period 


. allowed to be deducted in favour of the 


execution-purchaser applying for execu- 
tion was the time during. which the 
application under O. XXI, r. 80, to set 
aside the Court sale was pending in the 
Court and it was held that the sale‘did 
not become absolute within the meaning of 
Art. 180 until the application to set aside 
the sale had been disallowed and the gale 
upheld, although an order confirming the 
sale had been passed before the application 
to set aside the-sale was made. Inthe case 
before us, as already pointed cut, the appli- 
caticn allowed by the Code to set aside the 
sale was made by the first respondent and 
dismissed on the ith of October, 1919, and 
the sale had, ther fore, become absolute 
on that date uncer +s, ¥2o0f the Code and 


(3) 63 Ind. Cas. 260; 41M, L.J. 120; 14 L. W. 92; 
(1921) M. W. N. 491. i á 

(4) 54.Ind. Cas, 66; 43 M, 185; 26 M. L. T. 459; 38 
ML, Jil. 
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of Art. 180 of the Limitation Act. 
is no provision of law for excluding in 
favour of the auction-purchaser the period 
of the pendency ofa suit filed by the judg- 
ment-debtor to set aside a Court sale which 
is what is claimed in this case on behalf of 
the first respondent. Time having begun 
to run against him from the 15th of Octo- 


_ ber, 1919, the application for delivery of 


i 


possession filed on the 24th of January, 1923, 
is time-barred and must be dismissed. 

The order of .the learned Subordinate 
Judge is set aside and that of the District 
Munsif is restored with costs here and in the 
Court below. i 


V. N. V, Order set aside. 
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CALCUTTA HIGH COURT. 
AppsaL FROM ORIGINAL DECREE No. 272 
oF, 1920. 

December 21, 1925. 
` Present :—Justice Sir N. R. 
Chatterjea, Kr., and Mr. Justice Page. 

- Me. K. S. BANNERJEE, RECEIVER; 
Hida Court, UALOUTTA— PLAINTIFE— 
i APPELLANT 
i Versus 
Maharaja Kumar DHARENDRA 
KRISHNA DEB BAHADUR AND OTHERS 
© — DBFENDANTS— RESPONDENTS. 
Construction of document—Ijara lease—Ijaradar 
prohibited from granting sub-lease or under-lease— 
Tenancy granted by ijaradar—Arrears of rent—Sale 
in execution of rent-decree—Purchase by ijaradar, 
effect of. : 


An ijara lease provided that the lessee would not, 


| save and except for the purpose of granting dur-ijara 


-. settlements, assign, wnder-lct or otherwise part with 
. the possession of thedemised premises or charge or 


assign his interest therein without the previous con- 
sent of the lessor and that at the end or other sooner 
determination of the term of the ijara he would 
peaceably and ġuietly surrender and yield up the 
demised premises to the lessor. During the term of 
the lease the ijaradar took kabuliyats in respect of 


‘certain lands from one S. He subsequently sued S 


for arrears of rent and in execution of decrees for 
reat put up the jotes to sale and purchased them 
himself, and continued in possession thereof after 
the expiry of.the term ofthe tjara. In a suit by 
the lessor to recover possession of the jand after the 
expiry of the term of the tjara: : % 

Heid, that having regard to the express terms of 
the ijara lease the ijaradar could nos retain any 
rights in the land purchased by him during the term 
pf the ijara, [p. 661, cola, 1 & 2] 


~ 


l E. 8, BÀNNERJEÈ v, DHARÊNDRA KRISHNA DEB. 
within the meaning‘ of the third. column 
There : 
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Appeal against the decree of the Sub- 
ordinate Judge, First Court, Tipperah at 
Comilla, dated the 27th of July, 1920. | 
Babu Jogesh Chandra Roy (with him Babu 
Mon Mohan Banerjee), for the Appellant. 
Babu Jogendra Nath Mookherjee (with 
him Babus Rupendra Kumar Mitter, Paresh 
Nath Mukherjee and Radhica Ranjan Guha), 
for the Respondents. 
Babu Shib Ch. Palit; forthe Deputy Regis- 


trar. 
JUDGMENT. 

‘Chatterjea, J.—This appeal arises out 
of asuit for recovery of khas possession of 
9 jotes under the following circumstances :— 
Purgannah Gangamondal within which 
these jotes are situated has been in the hands 
of the Official Receiver from a very long 
time and has been let out in ijara for terms 
of years from time to time. On the llth 
August, 1896, there was an ijara for a term 
of 6 years granted to Raja Benoy Krishna 
Deb Bahadur, the predecessor of defend- 
ants Nos. 1to9 Then, the last lease to 
the’ Raja was for another term of 6 years 


' commencing from the llth January, 190s. 


During the term of the former lease, the 
Raja, the ijaradar, took kabuliyats in respect 
of certain lands which are the lands in 
dispute in the present suit from one Sani 
Mahamad and in the lasttermof the ijara 
he sued Sani Mahamad for arrears of rent 
and in execution’ of decrees for rent put up 
the jotesto sale and purchased them him- 
self,.and on his death, his heirs, defendants 
Nos. 1 to 9, are in possession of the same. 
On the expiry of the term of the last ijara 
the Official Receiver settled the lands with 
some other persons as ijaradars ; they were 
the co-plaintifis in the present suit and 
have been made pro forma respondents in 
this appeal. - ; 

The plaintiff's suit was for khas posses« 
sion on the ground that there was no custom 
of transferability of ihe joies and that the 
jotes having been purchased by the Raja 
during the currency of the tjara could not 
be retained by him or. his heirs after the 
expiry of theterm. There were a number 
of defendants in the suit. 

The defence of defendants Nos, 1 to 9, 
shortly speaking, was that they had acquir- 


‘ed a valid right as heirs ofthe Raja, the 


ijaradar, and they had transferred their 
interest to defendant No. 10. Defen- 


. dant No, 10 also stated that he had pur- 


chased these jotes from the auction-pur- 
chaser and was in possession. Defends 
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ant No. 11 is Sani-Mahamad ‘against whom 
the rent-decrees were obtained. Defen- 
dant No. 12 is the father-in-law of de- 
fendant No. 11. Defendants Nos. 13 to 
19 say that they hada 6-annas odd gundas 
. skare and the jote was sold by defendant 
“No. 11, Sani Mahamad, to his wife, Azifa 
Khatoon and that the latter also got under 
certain deeds of gift from other persons a 


9 annas share inthe fote and thaton Azifa - 


Khatoon’s death all the lands devolved 
upon defendant No. 11 and were sold to 
defendant No. 13 and the latter was in pos- 
session with defendants Nos, 14 to 19. 
Defendant No. 20 is the brother-in-law of 
defenjant No. 11. He says that some of 
‘the Llinds of these 9 jotes were in his pos- 
session and belonged to him and that the 
purchaser did not acquire any title to 
these lands under his purchase. 

The Court below has negatived the plea 
of defendant No. 10 holding that the trans- 
‘fer to him was benami. It also negatived the~ 
defence of defendants Nos. 13 to 19 on 
the ground. that all the transactions 
regarding the sale by defendant No. 11 
and defendant No. 13 were  colourable 
and benami transactions and, therefore, 
Azifa Khatun had no title and’ defend- 
ant No. 12 did not inherit any portion of 
thess jotes, The Court below also negativ- 
ed the defences of defendant No. 20 on the 
ground that all these jotes belong to Sani 
Mahamad and that defendant No. 20 failed 
to prove that any portion of the jotes be- 

longed to him. 

An objection was raised on the ground 
that the persons to whom the auction-pur- 
chaser had sub let the lands were necessary. 
parties to the suit and they were not made 
parties. The Court below overruled the 
conteution on the ground that the plaintiff 
did not seek to turn out these tenants and 
that the plaintiff was entitled to receive 
rents from those who were }olding under 
the auction-purchaser..On the merits, 
however, the Court below came to the 
conclusion that defendants Nos. 1 to 
9 had acquired a title to the lands under 
the purchase made by the Raja and accord- 
ingly dismissed the suit of the plaintiff. 

The plaintill appealed tothis Oourt, and 
the case was remanded to the Court 
below for a finding on the question as to 
whether the intention of the ijaradar was 
to keep the jotzs purchased in execution 
separate from the tjara after giving the 
defendants an opportunity of producing 
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the collection papers. The Gourt below has 
returned its finding on the point and ihat 
finding is against the defendants. 

It is contended on behalf of the appel- 
Jant that on a proper construction of the 
ijara lease the defendants have acquired 
no right to the lands in dispute. The ijara 
lease provides ‘that “the lessee will not 
save and except for the purpose of grant- 
ing dur-ijara settlements to dur-ijaradars 
or other tenants or persons by means of 
which the rents of the said demised pre~ 
mises or the greater portion thereof may be 
collected as heretofore, assign, under-let 
or otherwise part with the possession of 
the said hereby demised premises or any 
part thereofand will not enter intd any part- 
nership with any other person or persons 
in respect of the demised premises or any 
part thereof or charge or assign the lessee’s 
interest under these presents or any part 
thereof without the previous written consent 
of the Receiver for the time being of the 
said demised premises while the said 
demised premises shall be in the chargeof 
a Receiver and if and when the said pre- 
mises shall cease to be in charge of a 
Receiver, of the person or persons for the 
time being entitled to the premises in 
reversion expectant upon the determina- 
tion of the term hereby granted.” It is 
further provided that “atthe end (expira- 
tion) or other sooner determination ‘of the 
said term, peaceably and quietly surrender 
and yield up the said demised premises 
to the Receiver or his successors~-in-office 
for the time being.” “ On breach of cove- 
nant or condition, the present demise on 
lease shall be wholly and absolutely void 
and it shall thereupon be lawful to the 
Receiver to re-enter.” 

It appears that the only settlement which 
the lessee was authorised to make was a 
dur ijara settlement and he was to give up 
the demised premises on the expiry of the 
ijara term. 

It is contended on behalf of the respond- 
ents that the lease does not lay down all 
the incidents ofthe ijara, even the right 
to collect rents is not expressly granted. 
But the collection of rents “as heretofore” 
in the passage referred to above indicates 
that the right to collect rents was given, 
Then it is pointed out that the clause in the 
lease, viz., “And all and singular the rights, 
privileges, profits, con:modities, advantages 
emoluments and appurtenances to the said 
purgannah and premises hereby cemised or 
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any of them or any part thereof respectively 
bslongingorany wise appertaining ” goes 
to show that‘all the rights of the lessor 
ware granted to the legge. I do not, how- 
aver, think that, that is a proper construc- 
tion of the clause. That clause merely 
refers to rights, which would otherwise pass 
under the lease such as rights of way and 
such other rights, and if it was intended 
that all the rights of the lessor would pass 
under the lease, then the provision that the 
lesses would not ba entitled to assign, 
under-let or charge without a previous 
written consent of the Receiver would be 
meaningless, 

It isalso contended that for the purpose 
of managing the czemindari it was necessary 
that the ijaradar should have power to 
make ordinary raiyati settlements and to 

_ effect mutations of names on transfers of 
.jotes. Reference is made to the evidence 
of some of the witnesses who say that the 
ijaradar or the dur-ijaradar makes settle- 
mentand recognises transfers; but the rights 
of the parties are to be governed by the 
terms of the contract. The right to grant a 
settlement and to recognise transfers may 
be conferred by the lease upon the ijaradar 
subject to the consent of the proprietor. 

' Ia the present case it expressly provided 

that except for the purpose of granting 

dur-ijara, the lessee would#inoct have the 
power to assign, under-let or otherwise part 
with the possession of the demised premises. 

It is contended on behalf of the respond- 

ents that in any case the right to collect 
rents is vested in the ijaradar and he can 
for realising his rents put up the holding 
to sale and purchase it himself. That may 
be conceded. Butsuch a purchase would 

ə good only during the term of the ijara. 

o lease expressly provides that at the 

the term the lessee shall peaceably 

ietly surrender and yield up the 
remises. It may be rather hard 
javadar, that the jotes purchased 
rrears of rent cannot be enjoy- 
P but, on the other hand, the 
ay create tenancies and put 
lso existing tenancies up to sale 
rs of rents and purchase them 
laim to hold them after the 
ijara. In fact, in the present 
ere taken in respect of all 
ni Mahamad in favour of 


























may be, the 
py the terms of the 
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kabuliyat, and as stated above he agreed tò 
surrender the demised premises at the end 
of the term. He cannot retain any land 
purchased by him during the term. 

It is contended by the respondents that 
the ijaradar is the landlord as the tenants 
pay rents to him. But allths rights of the 
proprietor were notvested in the ijaradarin 
the present case. In cases where the ijuradar 
gets all the rights of the landlord he 
certainly would be entitled to retain any 
lands purchased by him after the expiry of 
the term or where the purchase is under 
the express terms of the ijara lease The 
eases cited by the learned Advocate are 
distinguished. In the case of Harrington 
v. Dwarka Prasad Chowdhuri (1) the 
varadar obtained from the whole body of 
the co-sharer landlords their entire rights 
as maliks. In another case in the same 
Volume (1920) Supplement to Calcutta 
Weekly Notes, Patua High Court Cases, 
page 168 [Morgan v. Ramjee Ram (24, 
it was held that where there was a spe- 
cial contract, the ijaradar would be entitled 
to purchase jotes in execution of decree for 
rent and retain them after the expiry of the 
ijara. In the case of Nayanjan Bibiv. Durga- 
das Bandopadhaya (8), “the ijara lease autho- 
rised the zjaradar to buy holdings at sales 
in execution for arrears of rent and also 
provided that during the term of the ijara 
he was at liberty to sub-let the same.” 

In the present case not only is there no 
such provision in the lease but the lease 
provides in express terms that the ijaradar 
would have no: power to sub-let or to assign 
and he would have to give up the demised 
premises at the expiry of the term. 

The alleged transfer by defendants Nos, 1 
to 9 in favour of defendant No. 10 has 
been found as stated above to be abenaumi 
one. That being so, it is unnecessary to 
consider the quesion of abandonment raised 
by the learned Vakil -for the appellant. 
The jotes were found to be in the posses- 
sion of the ijaradarand his heirs and it has 
been found on remand by the Court below 
that there was no intention on the part 
of the ijaradar to keep the jote right 
separate from the ijara. The finding has 
been challenged by the reapondenis. The 
learned Subordinate Judge disbelieved the 
nikash papers onthe ground that soune 


(1) 55 Ind. Cas. 59; (1920) Pat. 11; 1 P. L. T 

(2) 56 at Cas. 366; (1920) Pat. 168; 5 PLA. Si 
1 P. L. 

(3) 60 Tad Cas. 449; 33 C, L. J. 578. 
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rents which had been admittedly realised 
.did not find any place in the nikash. 

It is pointed out by the learned Advocate 
for the respondents that some -dakhilas 
_were issued by unauthérised persons and 
some others were not genuine and, there- 
fore, they were not entered in the nikash 
papers. . : 

It is further contended that they were 
not admitted dakhilas, There is, however, 
no affidavit to show that the admission was 
not made before the Gourt below. Apart 
from that, the principal collection papers, 
namely, the shehas, amdanis and kharchas 
have not been produced. An explanation 
has been attempted to be given for the 
absence of these papers by stating that the 
papers were destroyed by rainwater and 
white ants. Basanta Sarkel, a Tehsildar 
however, produced some papers though not 
the sheha, amdani and kharcha papers. The 
explanation offered is not convincing and 
we are unable to hold that the Subordinate 

- Judge's view is wrong. : 
w Then, again, in granting leases thezjaradar 
granted raiyati leases and not under- raiyati 
leases which would have been the case had 
the ijaradar intended to keep the raiyati 
separate from the ijara. It is stated in the 
- kabuliyats that the lessor was in khas pòsses- 
sion of the land as malik dhakalikar. Then 
again dakhilas were granted to tenants in 
which it was stated, “Gangamandal estate, 
tjaradar Raja Benoy Krishna Deb Bahadur, 
Madafat (standing in the name of) Sani 
Mahamad. The same receipts were used 
in granting dakhilas to tenants of the lands 
purchased as ijaradar, as they were used 
in the case of dakhilas granted to other 
- tenants of the mahal. 


Lastly, in the Record of Rights the tenants. 


were described as raiyats. It is stated that 
the Record of Rights took place some time 
after the Raja had ceased to be the ijaradar. 
But we do not see any reason why he or 
his heirs should not have taken steps to 
have the record corrected. Having regard 
to all these circumstances, we are: unable to 
differ from the finding arrived at by the 
Court below that there was no intention to 
keep the jote right separate from the ijara. 
That being so, it is unnecessary to con- 
sider the effect of the provisions of s. 22 of 
the Bengal Tenaney Act. Whatever rights 
the ijaradar might have purchased at the 
sale, they could not be retained. by him 
after the term of the ijara, having regard 
to the express terms of the lease. 
N 


g 
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An objection has been raised on behalf of 
the respondents that the plaintiff cannot 
get khas possession as he lras already let 
out the estate in ijara to the pro forma 
respondents. But the plaintiff can get 
possession through the ijaradar and the 
decree, therefore, will be not one for khas 
possession, but for possession through the 
yaradar. ` 

The result, therefore, is that the appeal is 
allowed, the plaintif will get possession 
of the lands through the ijaradars anà the 
ijaradars will get rents from. the under- | 
tenants in possession of the lands. 

The appellant will be entitled to his costs 
in this appeal from defendants Nos. 1 to 
9, respondents. 

Page,J.—In this case the plaintiffs claim 
a declaration that the defendants pcssess 
no estate or interest in the lands in suit, and 
the plaintiff-appellant claims khas posses- ' 
sion through the plaintiffs Nos. 2 to 5 now 
pro forma respondents. 

The suit has occupied the attention of the 
Courts for over7 years, but, as I apprehend 
the matter, the dispute between the parties 
may bs determined by the recitation of a 
few admitted facts and the construction of 
a single document. 

On the llth August, 1896, Raja Benoy 
Kristo Dab Bahadur, the predecessor-in-title 
of defendants Nos. 1 to 9, underan indenture 
of even date was granted by a predecessor- . 
in-title of the appellant an ijara of certain 
land (including the lands in dispute) for a 
term of six years from the 12th April, 1896; 
and under an indenture of the 7th January, 
1908, the Raja obtained an ijara of the 
same lands from the appellant for a further 
term of six years until the 12th April 
1914. In 1913 the Raja died, and the defen 
ants Nos. 1 to9 are his heirs and inhe 
ed the Raja's interest in the said landg 
the llth April, 1914, that is, one 
tothe expiration of this ijara, th 
ants Nos, l to Y purported to tray, 
a kobala their interest in tha 
dispute to defendant No. 10. 

The learned Subordinate Ju 
that this transaction was not pro 
matters not, for defendants No 
or defendant No. 10 throug 
their behalf admittedly sinc 
been in possession. of the lg 
In 1914 on the expiration 
tioned ijara plaintiffs 4 
proforma respondents 
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lands and at all material times were the 
ijaradars thereof. After obtaining the ijara 
in 1896 the Raja took 9 kabuliyats in respect 
of certain jotes relating to the lands in suit 
.from defendant No. Il and between March, 
1908 and September, 1910, he purchased the 
said jotes at'auction-sales heldin execution 
of decrees which he himself had obtained 
in suits for arrears of rent in respect 
of 8 jotes, and toenforce payment of a 


_ security bond in respect of jote No. 7. 


Having purchased the jotes, the Raja in more 
than one instance created an under-tenure 
in respect of the lands which he had pur- 
chased. The appellant claims khas posses- 
sion of the lands in suit through the pro forma 
respondents onthe ground that the tjara 
of 1908 has expired, and that the defendants 
are bound to yield up the demised premises 
pursuant to the terms of the said ijara. 
Under the ijara the 1jaradar covenanted 
that he will not, save and except for the 
purpose of granting dur-ijara settlements 
to dur-ijaradars or other tenants or persons 
by means of which rents of thesaid demised 
premises or the greater portion thereof.may 
be collected as heretofore, assign, under-letor 
otherwise part with the possession of the said 
demised premises orany part thereof without 
the previous written consent of the Receiver 
for thetime being or, asthe case might be, 
of the persons entitled to the reversion. 
‘He further covenanted that “he shall and 
will at the expiration’ or other sooner 
defermination of the said term, peaceably 
and: quietly surrender and yield up the 
said demised premises to the Receiver or 
the persons thereto entitled,” and.-it was 
further provided in the ijara that if the 
lessee or his representatives should not 
well and true observe and perform the 
covenants, conditions and agreements there- 


“in contained, the tjara should be wholly 


and absolutely void, and the grantorshould 
be, entitled to re-enter and re-possess the 
said lands. 

The situation which the Raja created may 
be illustrated by tracing the history of one 
ofthe under tenures in suit. On the 29th 
December, 1896, by akabuliyat and pattah of 
even date,the Raja created an under-tenure 
ofa ratyati jote of 2 drones T-kanis7 gandas 


rer © AN ` Mouza Gopalnagar in favour of 

OA oœ 2? | ¿Mahamad at an annual jama of 

g T i, On the 9th April; 1208, the Raja 

Se rei the said land ata public auction 

RT gon ofa decree which he had 

~ K &.g’against Sani Mahamad for arrears 
A | 


‘sequently, 
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of rent, and delivery of possession was mada 
over to him on the 28th May, 1910. Sub- 
on the 4th -November, 1913¢ 
the defendants Nos. 1 to 9 by a kabuliyae 
and pattah again under-let a-.portion of the 
same lands to one Azizernessa Bibi. Th, 
defendant-respondents now contend tha 
the Raja having purchased the jotesin suit 
at public auctions held in execution of 
decrees, the defendants ortheir transferees 
are entitled to retain possession of the land 
as against the plaintiff notwithstanding 
the ijara from which their title to the lands 
has emanated. In my opinion, there is no 
defence to the plaintiff's claims. The 
Raja's title to an interest in the lands in 


‘suit was limited and controlled by the terms 


of the ijara into which he had entered. 
Apart from the rights which he acquired 


-under thezjara, the Raja was impotent to 


create under-tenures ‘or any subordinate 
interest in the said lands, and, the incidence 
of any under-tenure which he was entitled 
to create would not affect the rights of the 
grantors of the ijara in so far as such 
under-tenures were inconsistent with the 
term of the instrument under which he held 
as ijaradar. Non dare potest quod non hahet, 
None of the 9 jotedart tenures in suit which 
the Raja created were dur-ijara settlements, 
and the permission of the grantor to grant 
such under-tenures was not obtained. The 
creation of these under-leases, in my opinion, 
was a clear breach of the Raja's covenants in 
that behalf and involved a forfeiture of the 
ijara. Again, it was not competent for the 
Raja to create under-tenures with incidental 
rights attaching thereto whichin the event 
of non-payment of rent would entitle the 
Raja to retain possession of the premises 
after the term for which the ijara was held 
had come to anend, for under the provisions 
of the ijara the Raja had covenanted to yield 
up the said premises to the appellant, or to 
the persons erititled to the reversion as the 
case might be “at the expiration or other 
sooner determination of the said term.” 
It was contended on behalf of the defend- 
ants that such a construction of the ijara 
would work hardship upon the tjaradars, 
It may be so. But where the terms of a 
contract are clear and unambiguous, as | 
think thatthe provisions of this instrument 
are, there is no room for an argument ub 
inconvenienti and the parties must he Leld 
bound by theobligations into which they 
have entered. The defendants by adopting 
the course pursued by the Raja, in m y 
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opinion, are not to be permitted to evade 
the performance of their obligations 
under the ijara or to deprive the grantor 
‘of his right to recover the lands according 
to the terms thereof. 

_ Itis further urged by the appellant that 
in the circumstances of this case the 
interest (if any) acquired by the Raja in 
: the jotes under the sales at public auction 
became merged in the ijara. The rule 
of law which the Court must apply was 
laid down by the Judicial Committee in 
Dulhin Lachhanbati Kumari v. - Bodhnath 
Tiwari (4). Lord ‘Shaw in delivering 
‘the judgment of the Board stated 
that “Merger is not a thing which 
occurs ipso jure upon the acquisition of 
what, for the sake of a just generalisation, 
may be called thesuperior with the inferior 
right. There may be many reasons con- 
veyancing reasons, reasons~ arising out 
of the object of the acquisition of the one 
right being merely for a temporary purpose, 
` family reasons and others—in the course of 
~which the expediency of avoiding the 
coalescence of interest and preserving the 
separation of title may be apparent. In 
short, the question to be settled in the 
application of the doctrine is, was such a 
coalescence of right meant to be accomplish- 
ed as to extinguish that séparation .of 
title which the records contain?” 

Having regard to the evidence, Iam of 
opinion that the decision of the Court below 
on the issue as to whether merger in fact 
had taken place was correct,.and upon that 
ground also,if recourse may be had to the 
doctrine of merger, I should be prepared 
to hold that, inasmuch as the tjara has 
come to’ an end, the rights (if any) which 
the defendants acquired under the auction- 
sale have also terminated. For these rea- 
sons, I refrain from expressing any opinion 
as to tbe other questions raised in this 
appeal, and I agree that: the appeal should 
be allowed with costs. | 

ZK © Appeal allowed. 


(4) 66 Ind. Cas. 551; 48 I. A. 485; (1922) M. W. N. 
58: 15 L. W. 343; 30 M. L.T. 216:96C. W. N. 565: 3 
P. L. T.383:4 U. P. L. R. (P. G.)-42; A. L R. 1922 
OP. æ g4 (P.O). > i 


AMER SINGH Y. BAM BAROOP, — 


' [86 L ©. 1920) 


ALLAHABAD HIGH COURT. ' 
SEGOND CIVIL APPRAL No. 14 or 1924. 
May 7, 1926. 
Present:—Mr. Justice Daniels. 
AMER SINGH—PLAINTIFF— _ 


APPELLANT 
versus | 
RAM SAROOP AND OTHERS— DEFENDANTS — 
RESPONDENTS. 


Hindu Law—Joint family -Mortgage in favour of 
manager—Redemption, suit for—Mortgagee, disappears . 
ance of-—Managing member, whether can be implead- 
ed. ‘ 
Where a mortgagee who was the head of a joint 
Hindu family has disappeared and cannot be traced, 
the next senior member of the family must be treated 


as the managing member and may be impleaded as a 


defendant in a suit to redeem the mortgage, in place 
of the mortgagee. [p. 665, col. 1] . 
Second appeal against a decree of the 


Additional Subordinate Judge, Mainpuri, - 


dated the 6th of October, 1923. 

Mr, P. L. Banerji, for the Appellant. 

Mr. G. Agarwala, for the Respondents. 

JUDGMENT.—This appeal arises out 
of a suit for redemption which. has been 
dismissed on the technical ground that one 
of the mortgagees who is missing and has 
not been heard of for some time is not 
proved to be dead. The mortgage was 
made by the plaintiff's predecessor-in- 


interest, Brijbhukhan, in favour of two per- 


sons, Pitambar Singh and Raghubar Singh. 
The suit for redemption was brought 
against Gyan Singh son of Raghubar Singh 
who is dead, and against Ram Sarup .the 


son of Pitambar Singh on the allegation - 


that Pitambar Singh had been missing for 
the past fifteen or sixteen years and had 
not been heard of by his relations and. 
might be presumed to be dead. The de- 
fendants denied that Pitambar Singh had 
been missing for fifteen or sixteen years, 
but it was admitted that he had gone to 
France more than two years before and 
had not since been heard of. The Munsif 
disbelieved the defence and held that there 
was a- presumption of Pitambar ‘Singh's 
death under s. 108 of the Evidence Act. 


‘He accordingly decreed the suit. “The Sub- 


ordinate Judge in appeal held that there 
was no‘proof that Pitambar Singh had not 
been heard of for fifteen or sixteen years 
by those who would naturally have heard 
of him if alive, and was only prepared to 
accept the view that he had not been heard 
of for two or 24 years. He, therefore, dis- 


missed the suit for non-joinder of Pitambar | 


Singh. Before me it is urged that as 
Pitambar Singh and his son formed a join 
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‘family and as Pitambar Singh's where- 
abouts are unknown Ram Sarup must neces- 
sarily be managing the family property 
and it was sufficient to implead him as 
manager of the joint family. 

Tam quite clear that this suit ought not 
to have been dismissed on the ground on 
which the learned Subordinate Judge has 
dismissed it. The plaintiff sued in good 
faith believing that he was entitled to pre- 
sume Pitambar Singh's death and knowing 
that it was in any case impossible to serve 
him with notice of the suit. Ifthe Sub- 
ordinate Judge thought that Pitambar 
Singh wasa necessary party the plaintiff 
would have been, and is, quite willing to 
apply to have him impleaded and so 
giva effect to the provision of O. IX, r. 9, 
C. P. ©., that no suit shall be dismissed by 
reason of non-joinder of parties. The suit 
would have proceeded, it would have been 
found impossible to serve Pitambar Singh, 
the solemn farce of substituted servies 
would be gone through, and at the cost of 
much expense and with a delay perhaps of 
two years technical requirements would be 
fulfilled, and everybody exceptthe unfortun- 
ate plaintiff would be happy. i 

It appears to me, however, that it was not 
necessary to implead Pitambar Singh under 
the circumstances. The joint family con- 
' sisted of Pitambar Singh and hia son, and 
as Pituabir Singh has disappeared and 
cannot be traced, theson is obviously the 
managing’ mimber. Thera are numerous 
decisions laying down that in morigage suits 
it is sufficient if the managing member or 
members are impleaded. This has been 
laid down by the Privy Council itself in 
regard to foreclosure suits in Sheo Shankar 
Ram v. Jaddo Kunwar (1). This has heen 
laid down with reference to suits for sale 
on a mortgage by a Full Bench of this 
Court in Mori Lal v. Nimman Kunwar (2). 
The same principle has been laid down by 
the Patna High Court with reference to 
mortgage suits generally in Jag Sah v. Ram 
Chandra Prasad (3). I, therefore, hold that 
the Court below was wrong in dismissing 
the suit on the ground of non-joinder and 
should have decided the appeal on the 
merits. I, accordingly, set aside the decree 

(i; 2t Ind. Gas 394; 36 A. 383; 18 O. W. N. 988; 16 
M. L. T. 175; (191 M. W. N. 593; 1 L. W. 615; 20 O. 
Ja J. 282; 12 A. L. J. 1173; 1$ Bom. L. R. 810; 41 1. 
A. 216 (P. GC." 

(2) 15 Ind. Cas. 126; 34 A. 549; 9 A L. J. 819. 

(3) 63 Ind. Cas, 564; 6 P. L, J. 640; (1921) Pat, 289; 
2P. L. T. 553 
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of the Court below and direat that Court to 
restore the appeal to its file and dispose of 
it on the merits. The appellant in this 
Court win get his cosis of this appeal in 
this Court, Other costs will abide the 
result. 


Z, K. Decree set aside, 


CALCUTTA HIGH COURT. 
Lerrers PATENT APeBAL NO. 13 or 1925. 
January 6, 1926, 

Present:—Mr. Justice Cuming and 

. Mr. Justice BB, Ghose. 
BHUSAN SHAHANA AND orners— 
DEFEN DANTS—APPELLANTS 

a Versus 

UPENDRA NATH GHOSE AND oragrs— 

PLAINTIFFS — RESPONDENTS. 

. Kasement, suit to estaòlish right to enjayment of- 
Absent servient owners, if necessary parties, i 

Tn a suit to establish a right of essement, it is net 
necessary that the absent servient owaers who hed 
taken no part whatever in resisting the exoreiso «f 
the right of easemant should be made pirtis n. 
666, col. 1.) fe 

Letters Patent Appeal against the judg- 
ment of Mr. Justice Walmsley, in Appeal 
from Appellate Decree No. VI» of 1922, 
dated the 24th of February, 1925, and printed 
as 88 Ind. Cas. 970. 2 

Babu Ramgati Sarkır, for the Appellants. 

Bahus Samatul Chandra Dutt and Duras 
Charan Mittra, for the Respondents. 


JUDGMENT. 

Ghose, J.—This appeal is against a 
judgment of my learned brother Mr. Justice 
Walmsley. The appeal arises out of a suit 
for establishing a right of easement with 
regard to certain lands for taking water 
from the defendants’ tank for the purpose 
of irrigation and for an injunction restrain- 
ing the defendants from obstructing the 
plaintiffs in drawing water, 

The defendants are the appellants before 
us and two points have been urged in sup- 
port of the appeal. The first point is that 
some ladies, the daughters of one Susa, haye 
not been made parties defendants to tie 
suit and, therefore, the suit is notanaintain- 
able. The Munsif found that these ladies 
were not in actual possession of the tang 
and that they had no hand in resistip- 
the plaintiffs in taking water from the tank 
and thereupon he rejected the plea, but 
this was given effect to by the Suborij- 
nate Judge Mr, Justice Walmsley has heli 


666 
that that was not a defect in the suit for 
which it is liable to be dismissed. I quite 
agree with the observations of Mr. Justice 
Walmsley that it is not necessary to make 
the owners of the servient- tenements par- 
ties tothe suit for the purpose of estab- 
lishing the right of easement with regard 
to the servient tenements if those owners 
had taken no part, whatsoever in resisting 
ths exercise of the right of easement claim- 
ed by the plaintiffs. It is urged that a 
decree passed in the absence of these owners 
would be infructueus and in that view all 
the owners of theservient tenements should 
be made parties to such a suit as this. 
But the answer to this contention is that if 
the absent parties interfere with the ‘exer- 
cise of the right of easement by the plaint- 
iffs at any subsequent period that would 
give rise to a fresh cause of action for 
which the plaintiffs might maintain a suit 


against them separately. It does not appear. 


to stand to reason that the plaintiffs should 
be compelled to implead persons as defend- 
ants against whom they could have no 
cause of action and who, as far as the 
plaintiffs were concerned, did not deny their 
right. 

The next question urged is that the 
plaintiffs have forfeited theirrights by in- 
creasing the burden on the servient tene- 
ment. In this case it is urged that they 
were taking water for one plot in excess of 
the lands with regard to which they had a 
right of easement and on that ground they 
had forfeited their right altogether. But this 
point also is of no weight whatsoever, be- 
‘cause the land with regard to which the 
plaintiffs have no right totake water can 
be separated from the lands with regard 
to which they have established their right 
of easement. If the plaintiffs take water 
for the purpose of irrigating some land with 
regard to which they are not so entitled, 
the remedy of the defendants would be 
either to ask for an injunction or to claim 
damages for such excess user. The plaint- 
iffs’ penalty is not that they would lose 
their right with regard to the lands for 
which they have been able to establish the 
right of casement. . f ' 

The decree of Mr. Justice Walmsley 
must, therefore, be Supported and the 
appeal dismissed with costs. 


Cuming, J.—I agree. f 
AIS. D. j 5 Appeal dismissed. 


ISHWARI PRASAD Y. SHROTAHAL RAL- 
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ALLAHABAD HIGH COURT. 
Lerrers Patent Arpsat No. 60 or 1925. - 
May 26, 1926. 

Present:+-Sir Grimwood Mears, KT., 
Chief Justice, and Mr. Justice Mukerji. 
Rai Bahadur Babu ISHWARLI PRASAD— 
DESENDANT— APPELLANT 


VETSUs 
SHEOTAHAL RAI—Ptarntirr— 
RESPONDENT. 

Letters Patent (AI), cl. 10-—Remand order—Appeal, 
whether lies—Co-sharer—Joint possession, decree for, 
when can be made. 

An order made by a Single Judge remanding an 
appeal to the lower Appellate Court for re-hearing is 
open to appeal under cl. 10 of the Letters Patent of 
the Allahabad High Oourt. [p. 667, col. 1.) 

Where aco-sharer has been in peaceful possession 
of joint property and has not ousted another co-sharer 
from possession or denied his title, the latter is not 
entitled to obtain a decree for joint possession against 
the former, ,ihid.], 

Letters Patent Appeal against a judgment 
of Mr. Justice Sulaiman, dated the 16th 
February, 1925. 

Mr. Shiva Prasad Sinha, for the Appel- 
lant. 

Mr. Janaki Prasad, for the Respondent. 


JUDGMENT.—A preliminary objec- 
tion has been taken that no Letters Patent 
appeal lies. ` ; 

It would be necessary to state the facis 
of the case in order to find whether an 
appeal lies or not. 

The parties are co-sharers in a village 
which is subject to the alluvial action of 
a river. A certain piece of land was thrown 
up and the finding is that the defendant 
took possession of the same and was in 
possession till the date of suit instituted 
by the plaintiff. The plaintiff claimed that 
he was in possession and that his posses- 
sion had been disturbed, He said that the 
land was his khudkasht. On these allega- 
tions he brought the suit out of which 
this appeal has arisen fora declaration of 
his title and in the alternative, for recovery 
of possession. The lower Appellate Court 
found that the possession was with the 
defendant. There being no question of 
title at issue (the plaintiff's title was never 
denied) the suit was dismissed. 

When the appeal came before this Court 
alearned Judge of this Court held that al- 
though the plaintiff's suit was for posséssion 
and possession alone it should not have © 
been dismissed, but if the plaintiffs title > 
was proved and if the land was found to 
be a joint property, a decree for joint pos- 
session might be awarded, Being of this 


(061. 0, 1926]  KSHETRA NATH DUIT V. NITYANANDA MONDAL. 


opinion, the learned Judge set aside the 
decree of the Appellate Court and remand- 
ed the appeal for re-trial. 

It is admitted on behalf of the respond- 
ent that, up till now, the practice has.been 
in this Court to entertain an appeal from a 
judgment like the one complained of. The 
case of Sevak Jeranchod Bhogilal v. Dakore 
Temple Committee (1) has been quoted on 
behalf of the respondent as laying down a 
rule that no Letters Patent appeal would 


lie where the judgment does not amount to - 


a decree. The case went from Bombay and 
evidently what their Lordships of-the 
Privy Council had in their mind was the 
Letters Patent of that High Court. The 
Letters Patent of this High Court (s. 10) 
speaks of orders and exclusion of certain 
orders as being not appealable, In the 
circumstances, we think that an appeal 
does lie. At any rate, nothing has been 
shown tous which ought to induce us to 
differ from the existing practice. 

On the merits, it would appear that the 
plaintiti-respondent had no cause for any 
complaint: The land was, admittedly, the 
property of the parties. The plaintiff's 


allegation that he had taken possession of ` 


the land has been found to be inaccurate. 
It has been found that the defendant has 
been in peaceful possession of the land and 
as a co-sharer. He has not denied the 
plaintiffs title. Under the circumstances, 
to grautthe decree for joint possession to 


the plaintiff would mean a criminal case’ 


and nothing else. The plaintiff, on foot of 
the decree for joint possession, would try 
to take physical possession with the result 
of heads being broken. He has not shown 
that he was in possession and has beeh 
ousted from possession. All that he claims 
before us, through his Counsel is a title to 
share in the profits by a regularly framed 
suit in the Revenue Court. That title of 
his still exists and has not been denied. 
Under the circumstances we think the suit 
of the plaintiff was rightly dismissed by the 
Court below. 

We sat aside the decree of this Court and 
restore the decree of the lower Appellate 
Court. The respondent must pay the costs 
of the appeals in this Court (at both the 
hearings), the costs including Counsel's fees 
on the higher scale. : 

Z. E. Decree set aside. 


(1) 87 Ind. Cas. 313; 23 A. D. J. 555; A.I. R. 1925 
P. O. 155; 49 M. L. J. 25; L. R. 6 A. (P. C) 117; (1925; 


M. W.N. 474; 20, W. N. 535; 41 C.L. J. 628; %2 1, 


W, 246; 27 Bom, L, R. 872; 30 C W.N. 459 (B.C). 


‘trary that they were not 
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CALCUTTA HIGH COURT. 


ÅPPEAL FROM APPELLATE DECREE No. 201 
or 1924, 
March 24, 1926. 

Present: —Mr. Justice Cuming and 
Mr. Justice Page. 
KSHETRA NATIT DUTT anp OTHERS 

i —PLAINTIFFS—ÅPPELLANTS 

VErsSuUsS 
NITYANANDA MONDAL AND OTHERS 
—DEFENDANTS— RESPONDENTS, 

Bengal Tenancy Act (VITI of 1885), s. 49--Bargadar, 
status of—Liability to ejectment. 

There is no presumption that a bargadar is anere 
day'labourer and not a tenant. And where he isa 
tenant, he comes within tho provisions ofs 10 of the 
Bengal Tenancy Act and the mere fact that le helds 
on produce rent does not give the landlord a right to 
eject him. [p. 668, col. 1.] 


Appeal against a decree of the Suborii- 
nate Judge, Jessore, dated the 29th Mareh, 
1926, modifying that of the Munsif, Second 
Court, Magura, dated the 28th of May, 192). 

Babu Probodh Kumar Das, for the Ap- 
pellants, 

Mr. Amarendra Nath Bose and Babu Ra- 
jendra Bhusan Baksi, for the Respondents. 


JUDGMENT. . 

Cuming, J.—In the suit out of which 
this appeal has arisen the plaintiff sued to 
eject the defendants on the ground that 
they held the lands under the plaintiffs as 
bargadars and that they had denied their 
right to receive the Jandlords’ share of 
crops, had taken the entire produce and 
thus dispossessed the plaintiffs. 
` The defendants contended on the con- 
bargadars but 
they held the lands on a money rent 

The first Court held that the plaintiffs 
were entitled to evict the defendants. He 
found-that the defendants had denied that 
they held the lands in barga under the 
plaintiffs and that they having thus denied 
the plaintiffs’ title, the plaintifs were en- 
titled to get khas possession. In appeal the 
finding was reversed. ‘The lower Appellate 
Court found that the defendants were bar- 


` gadars in respect of some of the plots 


(plots A, B and X), and that they held ata 
money rent in respect of the rest of the 
lands. He further found that they were 


not labourers in respect of the lands Fut 


tenants and that they had not denied tie 
plaintiffs’ title and hence the plaintiffs hed 
no ground for evicting them. 

In appeal it has been argued that as it 
was the defendants’ case that they held 
the lands at a money rent and not as bar- 


si 
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gadars as soon as the Court held that they 
were bargadars in respect of a portion of 
the lands in dispute, the plaintifs were 
entitled to khas possession of that portion 
of the lands which it was held they held 
` as. bargadars and not on a money rent. 
But the mere fact that they held as barga- 
dars. would not entitle. the plaintiffs of 
` itself to eject them. The plaintiffs do. not 


suggest in their plaint that as bargadars_ 


they were not, tenants but day labourers. 


That is nowhere suggested in the plaint.’ 
A bargadar may be a day labourer or he. 


may be a tenant and the plaintiffs do not 
suggest in the plaint that they were day 
labourers. The mere fact that they held 
on produee rent being bargadars will not 


give the plaintiffs a right’ to eject them. | 


They will still come within the provisions 
of s. 49 of the Bengal Tenancy Act if they 
are tenants. The learned Vakil contends 
that a bargadar is presumed to be a day 
labourer. until the contrary is shown and 
in support of his somewhat startling pro- 
position he refers us to the case of Kade 
Mondal v. Ahadali Molla (1). The decision 
to which the learned Vakil has referred us 
is certainly no authority for the proposi- 
tion which he has asked us to accept. All 
that that case decides is that in that parti- 
cular case the relationship of landlord and 
tenant did not exist between the parties. 

The finding of the learned Subordinate 
Judge that the defendants were not day 
labourers in respect of the lands and that 
they did not deny the plaintiffs’ title really, 
concludes this-appeal. The learned Vakil for 
the appellants has} however, argued further 
that the learned Judge relied on a certain 
compromise decree which was come to be- 
tween Rammani, the predecessor-in-interest 
of the present plaintiffs and the defendants, 
He urges that the learned Judge was not 
entitled to come to the finding that this 
decree was not fraudulent. He contends 
that there is no evidence that Rammani 
had any independent advice or that she 
really assented to the solenamalh, The facts 
are these: the decree on the solenamah was 
passed so long ago as 1887 and one of the 
clauses of this solenamah was that the rent 
was to be enhanced from Rs. 7-12 to Rs. 10. 
Rent has been paid at the solenamah rate 
for some 40 years. The learned Judge was 
‘quite entitled to come to the conclusion that 
he did that this deeree was not a fraudulent 


one, 
(1) 6 Ind. Qas. 594; 14 C, W, N. 629. 


PURAN DASS Y. DULT OHAND, 
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The result, therefore, is that this appeal 
must be dismissed with coats. < 
Thé cross-objection not being pressed is 
also dismissed but without costs. 
Page, J.—I agree. > 
A./8. D. ; Appeal dismissed. 


-=> 


ALLAHABAD HIGH COURT. 
Ssconp CIVIL APPEAL No. 1561 oF 1923. 
May, 20, 1926. 
'Present:—Mr. Justice Pullan. 
-Mahanth PURAN DASS— 
DEFENDANT—APPELLANT ` 
VETSUS 
DULI CHAND AND oraERs—-PLAINTIFFS 
f — RESPONDENTS, 

Evidence Act (I of 1872), s. 115—Hindu Law-—Re- 
versioner recognising arrangement with regard to estate 
—Estoppel. ; 

A reversioner can ba estopped from claiming a pro- 
perty as the result of his own relinquishment of what 
was at the time of relinquishment only a spes succes- 
sionis. [p. 669, col. 1.] 

A limited owner executed on the same day a deed 
of gift of a portion of the property held by her in 
favour of the plaintiffs, who were her reversioners, 
and a Will of another portion of the same property in 
favour of one K. The Will was signed by the puint- 
iffs and the deed of gift was signed by K: 

Held, that on reading the two documents together 
the conclusion was irresistible that the plaintifis by 
signing the Will not only recognised the right of the 
limited owner to make a gift in their own favour but 


- also to make a Will in favour of another and that they 
< were, therefore, estopped from challenging the vali- 


ee the Will when the succession opened. 
col. 2. 
Second appeal againsta decree of the 
District Judge, Agra, dated the 4th of 
July, 1923. 
Mr. N. P. Asthana, for the Appellant. . 
Mr. U. S. Bajpai, for the Respondents, 


JUDGMENT.—The only question 
raised in. this appeal and for that matter 
the only question decided by the lower 
Courts is whether the conduct ofthe plaint- 
ifs who are respondents before me has 
amounted to an estoppel or not. Prima 
facie this is- a pure question of law but I 
have been asked to consider that there is 
a definite finding of fact by the lower Ap- 
pellate Uourt which cannot be reversed on 
second appeal. The lower Appellate Court 
has made in the course of his judgment the 
following observations :—“I think the facts 
show that they, i.e., the plaintiffs had. 


[p. 669, 


‘knowledge of the provisions of the Will but 


Ido not think that the evidence proves 


(96 E U. 1928) ` 


that they agreed to the provisions of the 
Will or that they made any representation 
that they would not oppose the Will when 
it became operative after the death of the 
testatrix.” From this point ‘the. learned 
Judge goes on to discuss the question of 
law and his ultimate: finding is clearly 
based on his view that the rulings which 
he cites are conclusively in favour of the 
plaintiffs. Reading the judgment as a 
whole, I do not consider that the learned 
Judge has decided the case on a question 
of fact. AndI do not consider that where 
he uses the words ‘I do not think” he can 
be held to have made a finding which is 
binding on the Appellate Court. In my 
opinion, this is a matter which can: be con- 
sidered in second appeal and I must con- 
sider the judgment of the learned Judge of 
the Court below on the question of 
law. .- 

This case is closely connected with a 


. previous case which has become the sub-. 


ject of a Full Bench ruling of this High 
Court, Fateh Singh v. Thakur: Rukmini 
Rawanji Maharaj (1). It appears that 
Musammat Munia made certain dispositions 
of some property and gave a portion toan 
idol and another portion to 
Pana. In the reported ruling the rever- 
sioners were arrayed against theidol and in 
. the present case the reversioners orsome of 
‘them are arrayed againstza transferee from 
one Musammat Kamli who in her turn was 
a donee from Musammat Pana, In the Full 
Bench ruling it was held after a considera-. 
tion of 
-versioners could be estopped from a fuar- 
‘ther claim to the property by their own 
relinguishment of what was at that time 
spes successionis. Itis rather strange that 
this ruling was not brought to the notice 
of the learned lower Appellate Court as it 
was dated the 26th January, 1923, and he 
decided this case which was so closely con- 
nected with the former, on the 4th July, 


1923. Had he seen that ruling he could . 


not have found as he did that a promise 
defuturo cannot be an estoppel. 

. ‘The facts inthe present case are not real- 
` ly in dispute. Musammat Pana executed 
on the same day.a deed of gift of a portion 
of the property which she had received 
from Musammat Munia in favor of the 
plaintiffs, and a Willof another portion of 
the property in favour of Musammat Kamli, 
“ (1) 72 Ind. Cas 8; 21 A, L. J. 235; 45 A. 359; A. T 
R, 1923 All, 387,- eee 


ae ode bat ; 
GoUR ROUTH V., DIGAMAGR GIRT, 


Musammat . 


all the” authorities that the re-- 
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The Will was signed by the donees and the 
deed of gili was signed by Afusammat 
Kamli, No doubt the mere signature by 
the reversioners of the Willdoes not amount 
to a proof that they agreed to the contents, 
but when the two documents are taken tc- 
gether, the conclusion is irresistible thatibe 
plaintifis not only recognised the right of 
Musammat Pana to make a gift in their 
own favour but also to make a Will in 
favour of another.” The learned lower Ap- 
pellate Court has attempted to show that 
the conduct of plaintiffs does nob amount 
to an estoppel by quoting the argument 
used by the learned Vakil forthe other side 
and criticising it. I have merely to con- 
sider whether, as a matter of fact, s. 115 of 
the Evidence Act applies to this case or 
not. “To create an estoppel it is neces- 
sary that a person shall by his declaration, 
act or admission intentionally cause’ or per- 
mit another person to believe the thing to 
be true and to act upon such belief.” The 
act of plaintiffs in the present suit was 
their signature on the two documents on 
the same day. They certainly signed these 
documenis intentionally and by doing so 
they undoubtedly caused Kamli to believe 
that she had a valid right to the property 
bequeathed to her by Musammat Pana and 
to act upon that belief by selling the pro- 
perty to the present appellants. They also 


“by the same act caused the present appel- 


lants, in the belief that the properiy had 
heen legally bequeathed to Kamli, to pur- 
chase that property. In my opinion, this 
action of the plaintiffs amounts to a clear 
estoppel. 

1, therefore, allow this appeal with. costs 
on the higher scale in this Court, set aside 
the order of the lower Appellate Court and 
restore the decree of the Court of first in- 
stance with costs throughout. 

Z. 5. Appeal allowed. 





CALCUTTA HIGH COURT, 
APPEAL FROM APPELLATE ORDER No. 386 
oF 1923, 
f May 12, 1925. , 
Present: —Mr. Justice Newbould and . 
© Mr. Justice Pearson. 
GOUR ROUTH—PLAINTIFF— APPELLANT 
VETSUS i . 
DIGAMBOR GIRI AND OTHERS— DEFENDANTS 
— RESPONDENTS, 
Civil Procedure Code (Act V of 1998) s. 119, 0. XXI A 


/ 


r. 90, 


` 


670 GOUR ROUTH v. 


r, 90-—Bengal Tenancy Act (VIH of 1885), s. 153—- 
Rent-decree—Sale, order setting aside—Appeal, whe- 
ther lies-- Appeal entertained without jurisdiction— 
Revision. : 

Anorder setting aside a sale in execution ofa 
rent-decree under r. 90 of O. XXI of the O.P. C. 


‘on the ground of irregularity in publishing or con- 


ducting the sale falls within the purview of the ex- 
planation tos. 153 of the Bengal Tenancy Aet, and is 
not open to appeal. [p. 671, col. 1] 

Wherean Appellate Court entertains and decides 
an appeal which is not permitted under the law, its 
order is liable to be set aside in revision. [ibid] 

Appeal against an order of the Additional 
District Judge, Midnapur, dated the 9th 
July, 1923, reversing that of the Munsif, 
Dantan, dated-the 21st April, 1923. 

Mr. Amarendra Nath Bose and Babu Hira 
Lal Chakravarty, for Babu Jati Nath Ghose, 
for the Appellant. | 

Babu Monmotha Nath Ganguly, for the 
Respondents. 

JUDGMENT.—This was an applica- 
tion by a judgment-debtor under O. XXI, 
O, P. C., to set aside a sale in execu- 
tion of a rent-decree on the ground of irregu- 
larity. It was resisted by the decree-holder 
and by the auction-purchaser. 

The purchase price was Rs. 50, though 
the value is found to be about Rs. 1,000.. 
The learned Munsif set aside the sale on the 
ground that the processes were not properly 
served and the lands had been sold at an 
extremely inadequate price. On appeal to 
the District Judge it was held upon the facts 
that the application was barred by limita- 
tion; and upon the merits also the Judge 
found that there was no fraud or irregularity 
as regards the proclamation or in publish- 
ing and conducting the sale. Consequently 
the appeal was allowed and the application 
dismissed. í 

Before uson second appeal it is contended 
that the decision of the learned District 
Judge cannot stand because no appeal lay 
from the judgment of the Munsif. It has 
been shown to our satisfaction that the 
learned Munsif was specially empowered 
by the Local Government under s. 153 (b) of 
the Bengal Tenancy Act and it has not been 
disputed in argument that an order made 
in execution proceedings would come within 
the section as an order passed in a suit: 
Shyama Charan Mitter v. Debendra Nath 
Mukerjee (1). In the case of Kali Mandal v. 
Ramsarbaswa Chakravarti (2) it was decided 
by a Full Bench of this Court that an order 
setting eside or declining to set aside a sale 
in execution of a decree for rent, the decree- 

1) 27 C. 484; 4 C. W, N. 269; 14 Ind. Dec. (x. 8.) 318. 

(2 32 O. 957; 9 0. W. N. 721; 10, L. J. 476, 


' [36 I. 0, 1926} 
holder being the purchaser, was appealable 
as falling within the proviso to s. 153 of the 
Bengal Tenancy Act, though the decree 
itself was not .appealable by reason of the 
prohibition in the section. The ratio dect- 
dendi in that case was that such an order in 
execution was the decision of a“ question 
relating to title to land orto some interest 
therein ” and, therefore, appealable in terms 
of the exception to s. 153. Following upon 
that decision, however, came the amendment 
of ihat section of the Act by Acts I of 
1907 and I of 1908, in Bengal and East 
Bengal respectively, which added to the 
section an explanation which is as follows :— . 
“A question as to the regularity of the 
proceedings in publishing or conducting a 
sale in execution of a decree for arrears of 
rent is not a question relating to title to 
land or to some interest in land as between 
parties having conflicting claims thereto.” 
lt would seem that the explanation as it 
now stands goes to restrict the effect of the: ` 
decision of the Full Bench. above-mention- ` 
ed [see Sheo Parsan Rai v. Bishun Pargash 
Narain (3)], though it does not completely 
supersede it [Beni Madhab Roy v. Bisseswar 
Bharati (4) and Arjun Das v. Gunendra Nath 
(8)]. The question, therefore, is what its effect 
must -be taken te be in relation to the 
circumstances of the present case. Apart 
from the explanation, the Full Bench ruling 
would apply; for it can make no difference 
to the principle of the decision that the 
auction-purchaser in the present case was a, 
third person and not the ‘decree-holder 
himself. Following the explanation, if the. 
question in the present case is one merely. 


DIGAMBOR GIRI, 


- as to the regularity of the proceeding in 


publishing or conducting the sale, then 
thatis not a question relating to land or to 
some interest in land; no appeal, therefore, 
would lie. The Munsif finds that there is. ` 
“no explanation of the inadequacy of the 
price fetched atthe sale. The only plausible 
inference is cha‘. 25 proclamation was not 
made, no bidder waz present at the time of 
auction sale.” No question of fraud was 
raised, and no issue of fraud was framed. 
It appears to us that the faet that the 
irregularity was directly responsible for the 
substantial injury occasioned to the judg- 
ment-debtor and was the cause of the gross 
inadequacy of price, does not avail’to. take 
the cise out of the explanation; it is stilla 

(3) 10 Ind. Cas. 539; 15 C. W. N. 760. 

) 15 Ind. Cas. 436; 17 C, W. N. 84; 16 0. L. J. 549, 
Fy 27 Ind. Cas. 294; 18 Q, W, N. 1268; 20C.L.d, 
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“question as to theregularity of the proceed- 
ing in publishing or conducting a sale” 
within the explanation to 5.153. We think, 

_ therefore, it is not within the exception and 
that no appeal lay to the lower Appellate 
Court. Ascontended on behalf of the re- 
spondents, the order being one under O. KAT, 
T. 90 of the C. P. O., nosecond appeal lies to 
this Court. But the order of the Addi- 
tional Judge being clearly without jurisdic- 
tion, we think we should interfere in exercise 
of our revisional powers without putting 
the appellant to the trouble and expense 
of making a separate application. We, 
therefore, dismiss this appeal as incompe- 
tent but under s. 115, C. P. O., we set aside 
the order of the Additional District Judge 
and restore the order of the Munsif of 
Dantan setting aside the sale. The appellant 
will get his costs in this and the lower 
Appellate Court. We assess the hearing-fee 
at two gold mohurs. 

Z. K, Appeal dismissed. 

Order revised. 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No. 1787 or 1923. 
June 1, 1926. 

Present:—Mr. Justice Walsh and . 

Mr. Justice Pullan. 

GUNDI LAL—PLAINTIFF—APPELLANT 
VETSUS 
BASDEO alias BASU AND OTAERS— 
DEFEN DANTS—-RESPONDENTS. 

Mindu Law—zintecedent debt--Renewal of old mort- 
gage—Consideration of old mortyaye, if antecedent 
debt. 

Antecedent debt means antecedent in fact es well 
as in timo, that isto say, the debt is truly independ- 
ent and not part of the transaction impeached. There- 
fore, where a subsequent transaction so embrares a 
former transaetion that the two become iuseparable, 
the debt incurred by the forner cannot be called an 
antecedent debt. Conseqnently, where an old mort- 

“gage of the same property in s.vour of tie same 
mortgagee is renewed in a second mortgage, the old 
mortgage is antecedent in time buf not in fact, and 
not being independent of the second mortgage is not 
an antecodent debt. ‚p. 672, col. 1] 

Second appeal from a decree of the Dis- 
trict Judge, Jhansi, dated the 16th August, 
1923. tie 

Mr. Haribans Sahai, for the Appellant, 

Dr. N. C. Vaish, for the Respondents. 

JUDGMENT.—This is one of those 
cases in which a mortgage by Hindu father 
has been chailengea by his sons. One of 
the items in the mortgage is a previous 
mortgage on ine same security, and the 
lower Courts following the ruling of their 
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Lordships ofthe Privy Council in Sahu llam 
Chandra v. Bhup Singh (1) have held that 
prior mortgage is not an antecedent 
debt, and is not binding on the estate. In 
appeal we have been asked to hold that 
the judgment on which the lower Couits 
relied has been overruled by their Lord- 
ships in the case of Brij Narain Pai v. 
Mangla Prasad Rai (2). It has also been 
brought to our notice that two Judges of 


-this Court in Gouri Shanker Singh v. Sheo 


Nandan Misra (3) have apparently come to 
the conclusion that every prior mortgage 
must be treated as an antecedent debt. 
On page 372* the following passage ap- 
pears:—‘Returning to the question of ante- 
cedent debt, it seems to us plain from this 
recent decision of their Lordships that the 
definition of ‘antecedent debt’? which was 
given in Sahu Ram Chandru's case (1) has 
been materially altered. As we read 
this latest pronouncement of the Full 
Board of the Judicial Committee, we under- 
standantecedent debt to mean merely a debt 
which is antecedent in “fact as well as in 
time, that is to say,a debt truly independ- 
ent of and not part of the transaction im- 
POACHED. aaa a KG Naga It cannot, 
therefore, be doubted thatthe debt which 
was raised by the mortgage of 1904 must 
now under this recent ruling be treated as 
an antecedent debt.” It appears from the 
judgment that this was not the main ques- 
tion which the Court set out to decide, and 


if it is to be taken as a general finding that 


all previous :nurtgages must be held to be 
antecedent debts, we are not prepared to 
agree with that decision. The judgment 
of their Lordships of the Privy Council is 
a final pronouncement in which every word 
must receiveits full value. Their Lo: iships 
set out to make certain rules for gcneral 
guidance which had become necessary 
owing to diflicnlties arising from two con- 
ilicting principles of Hindu Law, namely 
the restriction laid upon the manager ofa 
Hindu family from binding the estate with- 

1) 39 Ind. Cas. 289: 15 A. L. J. 437; 9 y 
68 TP E We 857; 19 Bom. L R NG, AA X 


22 MLL. T 
22; 6 L. W. 213; 39 A. 437, 4L A128 p, a kah 


2) 77 Jud. Cas. 689: 5 A. 95; 21 AL LJ. 091: an 
M. L. J. 23; 5 P. D. T. 1; 280. W. No253: (192 M 
W.N 68; 19 L. W. 72; 2 Pat L. R O: JO 0 é 


L. R. 82: A. IL R. 19211. C. 50:38 ML, 371: 26 

Bom. L. R, 509; 11 0, L. J. 167: 51 Í. A. 12951 chy a 

N. 48; 41 C. L J. 232 (P, U). WAS a 
(3) 78 Ind. Cas, 911; 224 D.J. 389:46 A. 389p 

L R1924 Ail 543: L R. 5 A 906 Cie OO A 
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outcompelling cause, and the duty of Hindu 
sons to pay their father's debis. Their Lord- 
ships point out that “the term ‘antecedent 
debt’ represents a more or less desperate at- 
‘tempt to reconcile the conflicting princi- 
ples.” . They go on to say, “It seems to have 
been felt that if the debt for which a 
mortgage was given was in any proper 
sense antecedent, then it soto speak esca- 
ped the direct infringement of the principle. 
that the father, manager, could not burden 
the estate except for necessity.” In view 
of this they restrict the case of Sahu Ram 
Chandra v. Bhup Singh (1) by saying that 
“it must not be taken to decide more than 
whatwas necessary for the judgment, name- 
ly, that the incurring of the debt was there 
. the creation of the mortgage itself, and that 
there was no antecedency either in time or 
in fact.” Thus it will be seen that their 
Lordships are far from excluding the pos- 
sibility of a mortgage which is notan an- 
tecedent debt, and they go on from this 
- to formulate their fourth proposition which 
runs as follows:—“Antecedent debt means 
antecedent in fact as well. as in time, that 
is to say, that the debt must be truly 
independent and not part of the transac- 
tion impeached.” Now, it is evident that 
in the ordinary sense of the word every 
debt antecedent in time is antecedent and 
must in its inception have been independ- 
ent of a transaction which was not even 


contemplated. Their Lordships, however, ' 
contemplate a case where a subsequent. 


transaction can so embrace a former trans- 
action that the two become inseparable. 
There can be no more apt example than 
_'the case of a mortgage which includes 
in its consideration the whole of the sum 
advanced previously on the same security 
by the same mortgagee. Thisis the case 
before us. The old mortgage of Rs. 548 
executed in favour of the same mortgagee 
on the sécurity of the same property has 
now been renewed in a second mortgage 
for Rs.900. The first mortgage was antece- 
dent in time but not in fact, and in our 
opinion, it is not truly independent of the 
transaction impeached. We, therefore, 
hold that the lower Courts were right in 
holding that this mortgage was not an 
antecedent debt. For the rest we are bound 
by the concurrent findings of fact in the 
lower Courts. We, therefore, dismiss this 
appeal with costs including fees in this 
. Court on the higher scale. | 
A/S. D. Appeal dismissed, 
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OUDH CHIEF COURT. 
FULL BENCH. 
Seconp Orvin APPRALS Nos. 95 AND 110 
oF 1925. 

February 4, 10, 15, 1926. 
Present:—Sir Louis Stuart, Kr., Chief 
Judge, Mr. Justice Hasan and Mr. 
Justice Ashworth. 

May 3, 1926. 

Present:—Mr. Justice Hasan and Mr, 
Justice Raza. 

Musammat MALUKA KUNWAR— 
PLainTIFF—APPELLANT 

versus 
PATESHAR SINGH AND oramrs— 
DEFENDANTS—RESPONDENTS. : 

Oudh Rent Act (XXII of 1886), s. 108 (10D}—Suit 
for possession, of occupancy tenancy against person 
other than landlord—-Title based on general law of 
inheritance—Suit, whether barred by cl. (100)— 
Jurisdiction of Civil and Revenue Courts—Interpreta- 
tion of Rent sAcls—Adverse possession—Oral gift in 
favour of Iiindu widow- Invalid under Ilindu Law 
—- Acquisition of title by prescription—-Property, when. 
ther becomes donec’s stridhan. 

By the Full Bench.—A suit for recovery of posses- 
sion of lands held in the right of occupancy terancy 
by a person claiming title on the general law of in- 
heritance against 2 person, who is not a landlord, is 
not barred from the jurisdiction of the Civil Courts 
by cl. (100) of s. 168 of the Oudh Rent Act, 1886. jp. 
675, col. 2; p. 679, col. 2; p. 680, col. 1] 

Per Ashworth, J.~It would not be beyond benevo- 
lent interpretation, which is particularly permissible 
in the case of Rent Acts, to read into cl. (10b) the 
qualification “as against the landlord of the holding.” 
[p. 977, col. 2.] 

Per Hasan, J.—Suits by an under-proprietor or a 
tenant contemplated by s. 108B ore suits, against the 
landlord as the nature of the suits desciited in the 
several clauses implies. Jt must, therefore, be held rhat 
having regard to the setting in which cl. (10b) is pleeed 
that clause also relates to a suit agains; the lund- 
lord. This is particularly so whea we bear in mind 
the nature of the suit contemplated by el. (10a) which 
was also introduced into the Oudh Rent Act along 
with èl. (106). The expression “occupancy ofa hold- 
ing” is used in both the cls. (10u) and (10d) and 
should bear the same meaning at both the places, ihat 
is, a suit for the recovery of the o-cupancy of a hold- 
ing against the landlord. [p. 679, cols. 1 & 2. 

Per Hasan and Raza, JJ.—Where an oral gitt, which 
is not valid under the Hindu Law, is made in favcur 
ofa Hindu widow, and the donee perfects her title by 
adverse possession, the property becomes the stridhuna 
of the donee and the title which she acquires by pre- 
scription does not enure to the benefit of the heirs of 
the last male owner of the property. [p..686, col. 1.] 

Lalit Mohkun Singh Roy v. Chukkun Lal Roy, 24. 
LA. 76; 24 C. 834; 1 O. W. N. 387; 7 Sar. P. C. J. 455; 
12 Ind. Dee. (x. s) 1224 (P. C.), followed.: 

Reg v. Commissioners of Income Tax, (1889) 22 Q. 
B. D. 296 at p. 309; 68 L. J. Q. B. 196; 60 L. T. £46; 
37 W. R. 294; 53 J., P. 198, distinguished. 


Second appeals from a decree of the Dis- 
trict Judge, Fyzabad, in Civil Appeal No, 
37 of 1924, dated the 18th November, 1924, 
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modifying that of the Additional Sab- 

ordinate Judge, Fyzabad, in Suit No. 70 

of 1922, dated the 7th January, 1924. 
JUDGMENT. 

` Simpson, A. J. 


Kunwar, brought a.suiton the allegation 
that her mother Musammat Maina Kunwar 
had been absolute owner of the property, 
but that on the deathof Musammat Maina 
Kunwar, defendants Nos. 1,2 and 3 had 
taken’ possession. “We are not now con- 
cerned with defendants Nos.4 to 8. De- 
. fendants Nos. 1,2 and 3 claimed to be the 
true ownets of the property. It iscommon 
ground that this property was ancestral in 
the hands of the last male owner, Randhir 
_ Singh. It was alleged by the plaintiff that 

“he made an oral gift in favour of Musammat 
Maina Kunwar who was the widow of his 
brother. 
not valid under Hindu Law, but it is as- 
serted that Musammat Maina: Kunwar per- 
fected her right by adverse possession. 
The defendants denied that ‘the plaintiff 
was the daughter of Musammat Maina 
Kunwar. They also set up a custom by which 
daughters were excluded from inheritance. 
Lastly, they asserted that Musammat Maina 
Kunwar’s possession was not adverse, but 
was by way of maintenance, All these 
points were found against the defendants. 
It was found that Musammat Maina Kun- 


war had perfected her title by adverse 


possession, and that the property had there- 
by become her stridhan, Accordingly the 
learned Additional Subordinate Judge 
granted plaintiffa decree for possession. 

On appeal the learned District Judge 
confirmed all these findings, but he found 
that part of the property in suit was occu- 
pancy tenancy, and he held that with 
regard to this part of the property the Civil 
Court had no jurisdiction. He ordered the 
plaintiff to amend her claim so as to strike 
off that part of her claim. Nevertheless, 
I cannot find that the plaint was amended, 
However, the learned Judge proceeded 
pe the rest of the appeal and dismiss- 
ed it. 

Plaintiff comes here in second appeal. 


Her point is that the claim was maintain- 


able in the Civil Court. This is a plain 
“case of a suit between tenants. The land- 
lord is nota party to it, and there was no 
reason why he should be. Up to the pass- 
ing of Act IV of 1921; it was settled law 
that such a suit would lie in the Civil Court, 
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C.—(September 23, — 
1925).— Tne plaintiff, Musammat Malaka . 


It is admitted that an oral gift is 


‘understand the decision aright, 


. force in time to apply to the suit. 
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but with effect from 11th February, 1922, 
Courts, other than Courts of Revenue, are 
forbidden under s. 108, cl. (10) (b) from tak- 
ing cognizance of :— f 
“Suit for oceupaney of a holding by a 
person claiming such occupancy as the heir 
of the deceased tenant of the holding.” 
The question for decision is, whether 
the suit out of which this appeal arises is 
such asuit. It is pointed out thats. 108 
is divided into four classes, of which the 
firat A is a suit by a landlord, and the 
second B suits by an under-proprietor or 
tenants Itis pointed out that ali the other 
suits under B are.suits brought against 
the landlord, and it is argued that on a true 
construction of cl. (10b) it is only suits 
against the landlord in which the juris- 
diction of the Civil Court is barred. So 
far as I know there have been only three 
decisions. on the point since the pass- 
ing of the Act. : The first of these is Ashiq . 


‘Alt v. Ghulam Sarwar (1). That was ade- 


cision ofa Single Judge. It was held that 
the Civil Court had jurisdiction, but ifI 
it was 
held that s. 108 (10b) had not come into 
The 
judgment speaks of the amendment of the 


‘Oudh Rent Act under Act IV of 1921, 


made subsequent to the learned Judge's 
decision. This is not correct. That Act came 
into force on lith February, 1922, while 
the first Court’s decision is dated 22nd May, 
1922, The Act may, however, have been 
later than the institution of the suit. 
Rightly or wrongly, this decision does no 
apply s. 108 (10b). : 

The next case Bikarmajit Singh v. Bans- 
raji (2) was one in which an occupancy 
tenant died, and the landlord succeeded in 
obtaining possession of part of the holding, 
which he proceeded to lease to the defend- 
antas tenant. The plaintiffs, who claimed 
to be the heirs of the deceased, obtained 
another part. They brought a suit for 
possession, and they brought it against the 
new tenant, not joining the landlord. It 
was pleaded that such a suit was not 
cognizable by the Civil Court, but the first 
Court disallowed the plea On first appeal 
the District Judge allowed the plea and 
dismissed the plaintiffs’ suit. The second 
appeal raised no point except the question 
of jurisdiction. The case was heard by a 

(1) 74Ind. Cas. 553; 11 O. L. J. 18; 90. & A. L. R. 
521; A. I R. 1924 Oudh 175; L. R. 5 A. (0.)7. 

(2) 80 Ind. Cas, 271; 11 O. L. J. 717: 10 O. & A La 
R. 164; L. R. 5 A. (0.) 173; A. I R, 1923 Oudh 274, 


674 
- Bench, and Mr. Kendal came to a clear 
decision that suits, suchas the suit now 
before me, cannot be entertained by a Civil 
Court. Mr. Pullan, on the other hand, was 
not convinced that sub-s. (10b): of s. 108 
is intended to apply to suits which are’ not 
. brought against thelandlord. He said:— 

“It is established law that rival tenants 
must fight out their cases in the Civil and 
not inthe Revenue Courts”. 

However, he agreed with Mr. Kendal that 
the suit before them must be dismissed, 
because’ he held that it was essentially a 
suit between tenant and landlord, amd that 
the landlord was really: a necessary party. 
So far the question had not been decided. 

The other case is Algoo Pathak v. Shami 
Narain Pathak (3). This ease was referred 
to a Bench by the same Judge who had 
decided Ashiq Ali v. Ghulam Sarwar (1), It 
was a case where a widow died, and a 
. plaintiff, claiming to be the next revyer- 
sioner, brought a suit for possession against 
“his nephews. In the order of reference, 

Mr, Dalal expressed the same view as Mr. 
pra had done in thelast case. He said 
that:— 

“As between persons claiming to be co- 
. tenants under title derived from a common 
-. ancestor the question is really one of in- 
heritance and the Civil Court is not debar- 
red from entering into it. I do not think 
that the amendment of the Oudh Rent Act 
has made any difference. In my opinion 
the cognizance of the Oivil Court is debar- 
red only where the suit is specifically 
brought ‘against the proprietor.” The 
. Bench, however, of which he was himself a 

member, decided that the cognizance of the 
Civil Court was barred. In doing so they 
professed to follow Bikarmajit Singh v. 
Bansraji (2). But, as I have shown, the 
point was not decided in that case.” 

It appears, therefore, that there has not 
been so far any real decision by this Court 
of the true construction of s. 108 (10b). 
- Therefore, although my own personal 
opinion is that the jurisdiction of the 
Civil Court is barred in the present suit, 
and that the learned District Judge was 
right, yet I think it will be more satisfactory 
to the Courts of Oudh. if the matter is 
finally settled by a Bench of this Court. 

“I certify that this appeal ought to be 
heard by a Bench. Along with the appeal, 
of course, will go the cross-objection,” 


(3) 89 Ind, Cas. 465; 2 O. W, N. 435; L. R. GA, (0, 
87; A. L R. 1926 Oudh 439. ©) 


MALUKA KUNWAR V; PATESHAR siNet. 


.1925).—This is the plaintiffs appeal. 


v 4 7 Pee 
[96.1. O. 1928) 


) 

ORDER OF REFERENCE TO A 
FULL BENCH. 

Hasanand Raza, Jd P an te 

e 
suit out of which this appeal arises was 
instituted. by Musammat Maluka Kunwar 
who is the daughter of Musammat' Maina 
Kunwar. Maina Kunwar died about three’ 
years ago and was the widow. of Aparbal 
Singh. AparbalSinghhad a brother Randhir 
Singh. The defendants are the' collaterals 
of Randhir Singh. 

The property in suit consisted of three 
classes: — : 

(1) 9:bighas 6 biswas land in village 
Manapur, Mahal Raipur in the District of 
Fyzabad, formerly held in under-proprie- 
tary tenure by Randhir Singh. . 

(2) 9 bighas 12 biswas 10 biswansis land 
situate in the same village and the same 
mahal. This land was held in' occupancy ` 
rights; 

(3) certain ‘groves in the same village 
and in the same mahal. 

* The plaintiff's suit has been decréed in 
respect of the under-proprietary land and 
the groves, but dismissed as regards 
the lands held in occupancy rights on the 
ground that the suit as regards that class: 
of land was not maintainable in Civil Court. 
This appeal relates to the occupancy lands. 

The decision of ‘the lower Court ‘on the 
question of jurisdiction rests on a- ruling 
of a Bench consisting of Messrs. Pullan 
and Kendall of the late Court of the | 
Judicial Commissioner of Oudh [Bikrma- 
jit Singh v. Bansraji (2)|, The prin- - 
ciple of this -ruling was accepted in 
another case decided by a Bench of the 
same Court: Algoo Pathak v. Shami Narain 
Pathak (3). The learned Pleader for the 
appellant in the first instance draws a 
distinction between those cases and the 
present. case, and in the second instance 
he disputes the correctness of both those - 
rulings. The first case directly bears on 
the question as to whether a suit for pos- . 
session of occupahcy lands by a person 
claiming those . lands on a title under 
general law of inheritance against a person 
basing in defence his title on the same law ` 
is oris not maintainable in Civil Courts. 
The decision in that case answers the ques- 
tion in the negative and the foundation for 
that answer is laid on cl. (10b). of s. 108 
of the Oudh Rent Act, 1886. The earlier 
decisions of the Court of the Judicial 
Commissioner of- Qudh are noticed, but are 
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were all given'prior to the introduction of 
cl: (10b) into s; LO8 of the Rent Act. The 
general effect of these earlier.. decisions 
was that a suit for possession of such lands 
in Oivil Courts was barred if ths relief 
was sought against the landlord but not 
otherwise. 
’ The second ease of Algoo Pathak v. Shami 
Narain Pathak (3) related toa statutory ten- 
ancy holding and not to lands held in oc- 
cupancy rights. It washeld that on the 
pleadings in the case, the plaintiff's title 
was of the nature which fell within the 
scope of s. 48 of the Oudh Rent Act. The 
learned Judges expressed the opinion that 


they were not prepared to disagree with the 


decision in the case of Bikarinajit Singh v. 
Bansraji (2). 

It is possible that a valid distinction be- 
tween the present case and the case of Algoo 
Pathak v, Shami Narain Pathak (3) may be 
made to rest on the fact that that decision 
related to a case of statutory tenancy while 
the present case. is founded on a title aris- 
ing out of the general law of inheritance 
applicable to occupancy tenancies. 

It was argued that the decisions of the 
late Court of the Judicial Commissioner of 
Oudh prior tothe case of Bikramjit Singh 
. v. Bansraji (2) still held good, and that 
cl, (10b) in s. 108 has not altered the law as 
it stood before the amendment. 

We are of opinion that the question of 


law raised in the appeal as to the jurisdic- . 


tión of the Civil Courts is ove of sufficient 
importancé to justify a reference for the 
decision of that question to a Full Bench 
of the Court. Weaccordingly doso. The 
question which we frame for. reference is 
as follows:— 
Isa suit for recovery of .possession of 
‘lands, held in the right of occupancy 
tenancy, by a person claiming title on the 
general law of inheritance against a person, 
who is not a landlord, barred, by cl. 
of.s. 108 of the Oudh Rent Act, 1886 ? 
Mr. M. Wasim, for the Appellant. 
Mr: Haider Husain, for the Respondents. 
JUDGMENT OF THE FULL 
BENCH 
Ashworth, J (February y 4 19 26). — 
‘This isa reference under s, 14 of the Oadh 
Gourts Act IV of 1925. The question re- 
ferred for decision is as follows :— 
“Ts a suit for recovery of possession of 
lands, held in the right of occupancy ten- 
ancy, my a person claiming title on the 
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general law of inheritance against a person, 
who is not a landlord, barred by el. (10b) 
of s. 108 of the Oudh Rent Act, 1886 ?" 

My finding on the reference is, that if the 
suit is againsi a person who is not a land- 
lord, itis not barred from the cognizance 
of aCivil Court, wnether the plaintiff claims 
possession under a title based on the gene- 
ral law of inheritance or under the general 
law of inheritance as modified in ‘the case 
ofa statutory tenant by the provision in s. 
48 (2) of the Oudh Rent Act. 

In approaching this question of the 
meaning to be given to cl. (100) of s. 105, 
we. must follow the- established rules for 
the, construction of an enactment. An 
enactment “has first of all to be construed 
in accordance with its natural meaning 
and irrespective of any assumed inten- 
tion on the part of its framers to leave 
unaltered the law as it existed before. 
is, however, equally true that 

the Code must not be assumed to have 

sought to introduce differences from the 
‘prior law:” Barindra Kumar Ghosh v. 
Emperor (4). It the collocation of enacting 
words is in itself precise and unambiguous, 
no difficulty arises; ifthe terms employed 
are ambiguous, then the intention of the 

Legislature must be first sought (a) in the 

Statute itself, (b) in other legislationand con- 

temporaneous circumstances, and (c) in the 

generaľ rules laid down by Sir E. Coke and 
often since approved, namely, by ascertain- 
ing (1) what was the previous law, (2) what 

was the.mischief and effect for which it did 

not provide, (3) what remedy did it intend, 

and (4) the true reason of the remedy 

(Halsbury’s Laws’ of England, Vol. 27, 

page 132). 

The enactment that we have to construe 
is s. 103, cl. (10 b), but it is necessary to set 
forth other portions of the section, which 
are relevant to the construction of cl. (108) 
and also the heading of the Chapter of 
which s. 108 is the first section. They are 
as follows :— 

“CHAPTER VII.” 
“Jurisdiction of the Courts.” 
“Suits cognizable.“ 

108. “Escept in the way ofappeal as 
-hereinafter provided, Oourts other than 
Courts of Revenue shall not take cognizance 


(4) 85 Ind. Cas. 47; 521. A. 40 at p. 55; 29 C. W. 
N. 181; A. I. R. 1925 P. C. 1; (1925) M. W.N. 26; L. 
R 6 A. (P. 6.) 1; 26 P. L. R. '50; 27 Bom. L. R. 148; 
6 P. L. T. 169; 23 A. L. J. 314; 41 ©. L. J. 240; 48 
M. L. J. 543; 1 0. W. N. 935; 3 Pat. L. R. 1 Cre 52 
C. 197; 26 Cr, L, J 431 (P. G). 
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of the following descriptions of suits, and 
’ those suits shall be heard and determined 
in Courts of Revenue in the 
provided in this Act, and not otherwise :— 

A—Suits by a Landlord. 
(1)—(5a) 
B—Suits by an Under-proprietor or 
a Tenant. a 
(6) Wor establishing a right of occu- 
paney. 


(10) for the recovery of the occupancy 
of any land which has been treat- 
ed by a landlord as abandoned 
or from which an under-proprie- 
tor or tenant has been illegally 
ejected by the landlord (or for 
possession by a person in whose 
favour an ex-proprietary tenancy 
arises under s. 7A. 

* * x * x * * 

(10a) Under the third proviso tos. 30A 
for the recovery of the occupancy 
of a holding or part thereof, and 
for compensation for disposses- 


sion ; 
(10b) for occupancy of a holding by a 


person claiming such occupancy, 


as the heir of the deceased ten- 

ant of the holding.” 
A consideration of this section and of 
other sections of the Act in which the 
word ‘‘occupancy” is used will show it is 


synonymous with possession. It is only in - 


respect of the word “holding” that the 
suggestion of ambiguity has any force. It 
has been urged what the word “holding ” 
is used in these clauses to mean lands held 
by astatutory tenant only, but not lands 
held by any kind of tenant, i.e., having a 
right of occupancy oran ex-proprietary 
tenure or a statutory tenant. This argu- 
ment is based on the fact that in s. 37, 


` which deals only with statutory tenants, 


there is an explanation (1) defining ‘the 
word “holding”. It is obvious, however, 
that in s. 20 (3) the word “ holding” is used 
with reference to land held by a tenant of 
any class. This, therefore, shows that the 
explanation (1) of s. 37 cannot be regarded 
as a definition of the word “holding” as 
used throughout the Act. This aleo may 
be presumed from the fact that if this de- 
finition had been intended to apply through- 
out the Act, it would Have ‘found a place 
as a definition in the general definition s. 
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3, and not have been .contained merely in 
the explanation to a particular section 
dealing with one class of tenants. Again there 
is no reason to suppose that the Legislature 
intended that a tenant with a right of 
occupancy or an ex-proprietary tenant claim- 
ing possession as such of a holding as 
against his landlord should be treated’ 
differently from a statutory tenant. It has 
heen suggested that a tenant of either of 
the first two classes would rely on the 
ordinary law of inheritance, while a sta- 
tutory tenant would rely on a special law 
of inheritance imposed by the Act, and that 
consequently the Legislature might desire 
questions of inheritance in the case of a 
statutory tenantto be reserved to a Court 
of Revenue, while leaving questions of in- > 
heritance in the case of the other two 
classes to a Civil Court. But the statutory 
tenant. succeeds under the ordinary law of 
inheritance subject only to the restriction 
that he shall not be considered an heir if 
he did not, at the date of the death of the 
deceased, share the cultivation of the hold- 
ing, so that the restriction of cl. (100) 
suggested would not avoid consideration by 
a Revenue Court of the general law of:inherit- 
ance. Accordingly I find that the word “hold- 
ing” in cl. (10b) means any land or parcel of 
lands held by a tenant of any class as such, 
and the clause is not ambiguous by reason 
of the use of the word “tenure.” Nor dol 
find any other word in the clause ambi- 
guous. If, therefore, we are to find any 
ambiguity in the clause which will justify 
our going outside the section, it must be 
due to some omission and not to any term. 
Now it is to be observed that all the 
other clauses under heading B “Suits by 
an under-proprietor or a tenant,” except this 
cl. (10b) are suits by a tenant essentially 
against a landlord. There is no indication 
in s. 106 of the person against whom the 
suitis brought. The omission to indicate 
this creates an ambiguity which we may 
solve by reference to the law pre-ex-. 
isting before cl. (10b) was inserted 
by the amending Act, U. P. Act IV 
of 1921. Before the amendment, there was 
nothing in the Act to debar from the cogniz- 
ance of the Civil Court a suit by one 
rival tenant against another, a- fact fre- 
quently acknowledged in judicial decisions. 
lt is true that in suits under els. (6) and 
(10) a plaintiff or the Court might join a 
rival tenant with the landlord, and so bring 
the case within the cognizance of a Re- 
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venue Court, but this involves a very slight 
qualification of the general rule thatsuits 
between rival tenants were to be decided 
by a Civil Court. We have, therefore, to 
see whether there are any circumstances to 
show that by the amending Act, U. P. Act 
IV of 1921, the Legislature intended to alter 
or continue this state of things. We have 
not. been referred to any decision suggest- 
ing an alteration in the state of things. 
Indeed the whole trend of the Rent Act 
shows that its provisions are generally con- 
fined to questions between landlord and 
“ tenant, and not to questions between rival 
tenants, On the other hand we have been 
referred to a decision, Raghubar Dayal v. 
Chandon (5) which may well have been the 
“reason for the insertion in the Act of this 
‘. provision (10b). 
been a decision of a competent Court that 
‘one Pancham had an occupancy right as 
against his landlord Mewa Ram. WBen 
Pancham died, the landlord obtained muta- 
tion and took possession under a claim of 
being Pancham’s heir.. Other persons claim- 
ed to be Pancham’s heirs and sued Mewa 
Ram's son for possession. 
Mr. Chamier and Mr. Evans that the plaint- 
iffs never having been in possession could 
not sue to recover possession under cl. (10) 
of s. 108. This finding is open to doubt 
as an heir must be deemed to continue the 
possession of his predecessor-in-interest, 
and the landlord in taking over possession 
on Pancham’s death must be deemed to 
have ejected the plaintiffs. It was also 
held that a suitto establish a right of oc- 
cupancy would not lie as the rightof oc- 
cupancy had already been declared to 
exist in Pancham. The case was, therefore, 
‘held to lie in the Civil Court. The head- 
note to this ruling which suggested that 
the suit lay in the Civil Court because “the 
ease was whether the plaintiffs were en- 
titled to succeed to the right of occupancy 
as heirs of the deceased tenant” is incorrect. 
Mr. Chamier’s words:were “the question for 
decision is whether the plaintiffs are en- 
titled to succeed to a right already declared 
to exist by competent authority.” Mr. Evans 
` said “I do not wish to express any opinion 
as to whether a suit by a person claim- 
ing to bethe heir of an occupancy tenant 
against a zemindar for possession of the 
occupancy holding of which the zemindar 


(8) 10 0, 0, 23, 
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has taken possession is one within the 
jurisdiction of the-Civil Court.” It is clear 
then that there wasa case for revision of 
the Act if the Legislature desired that a 
suit by. a persou claiming as against the 
landlord occupancy rights as the heir of a 
deceased tenant of any description should 
be clearly reserved to the Revenue Court. 
I hold that this was what the Legislature 
intended, and that it will not be beyond 
benevolent interpretation, which is particu- 
larly permissible in the case of Rent Acts, 
to read into cl. (10b) the qualification “as 
‘against the landlord of the holding.” It 
does not appear to me necessary to con- 
sider the few decisions of the old Judicial 
Commissioner's Court on the questions in- 
volved. in this reference, as they were ten- 
tative, inconsistent and non-unanimous. I 
would like to add that I consider the addi- 
tion of cl. (10b) tos. 108 by the Legislature 
to have been unnecessary in view of the 
existence of s. 10. Where a tenant dies, 
at the moment that the breath lcaves his 
body his rightful heir is in possession by 
rigbt of inheritance. Ifthe landlord takes 
possession he must be deemed to have 
ejected the rightful heir and the rightful 
heir could sue for recovery. The decision 
to the contrary in Raghubar Dayal v. 
Chandan (5), referred to above, appears to 
me to have been erroneous. 

My finding, therefore, is as set forth in 
the first paragraph of this opinion. 


Hasan, J.—(ebruary 10, 1920).—, The 
question formulated by the Division Bench 
for decision is as follows:— 

“Tg a suit for recovery of possession of 
lands, held in the right of occupancy ten- 
ancy, by a person claiming title on the 
general law of inheritance against a person 
who is nota landlord, barred by cl. (10b) 
of s. 108 of the Oudh Rent Act, 1886?” 


The decision of the question turns upon 
the interpretation of cl. (10b) of s. 108 of the 
Oudh Rent Act. The clause in question 
was introduced into the Oudh Rent Act by 
the Oudh Rent (Amendment) Act, 192], 
passed by the Local Legislature of the 
United Provinces of Agra and Oudh. In 
approaching the task of interpretation we 
should place before ourselves for our guid- 
ance such recognized principles of inter- 
pretation as are applicable to thecase. The 
first principle to which 1 would refer is the 
one laid down by Lord Herschell in the 
well-known case of Bank of England vy, 
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Vagliano Brothers (6). His Lordship said 
“I think the proper course is in the first 
instance to examine the language of the 
Statute and to ask what is its natural 
meaning, uninfluenced by any considerations 
derived from the previous state of the law, 


and not to start with inquiring how the. 


law previously stood, and then, assuming that 
it was probably intended to leave it un- 


altered, to see if the words of the enactment - 


will bear an interpretation in conformity 
with this view...... Iam, of course, far from 
asserting that resort may never be had to 
the previous state of. the law for the purt- 
pose of aiding in the construction of the 
provisions of the Code, If, for example, 
the provision be of doubtful import, such 
resort would be perfectly legitimate.” 
other rule of interpretation is that the 
plainest words may.be controlled by a 
reference to the context—Per Lord Black- 
burn, J., in Rein v. Lane (7). In the case 
of Colquhoun v. Brooks (8), Lord Herschell 
said: “Itis beyond dispute, tao, that we 
are entitled and indeed bound when con- 
struing the terms of any provision found 
in a Statute to consider any other parts of 
the Act which throw light upon the inten- 
tion of the Legislature and which may 
serve to show that the particular provision 
ought to be construed as it would be if 
considered alone and apart from the rest of 
the Act.” 

The third rule of interpretation, to which 
I would refer, is that prima facie technical 
words must have their technical meaning 
given to them unless the contrary manifestly 
appears. In the case of. Burton v. Reevell (3) 
Lord Wensleydale (Parke, B.)says: “When 
the Legislature uses technical language in 
its Statutes, it is supposed to attach to it its 
technical meaning unless the contrary mani- 
festly appears.” Lord Justice Fry, after 


making the quotation just now given, added,. 


“That rule is not, in my opinion, the less: 
applicable when the words have a distinct 
technical meaning and a vague popular 
one.”, His Lordship also said: “The words 
of a Statute are to be taken in their primary, 
and not in their secondary, signification: 
If, therefore, the words are popular ones 


(6) (1891) A. ©. 107; 60 L. J. Q. B. 145; 64 L. T- 
. 39 W. R. 657; 55 J. P. 676, oo 
(7) (1867) 2 Q. B. 144 at p. 151; & B. 48. 83; 38 L, 
Q.B. 8i; 15 L. T. 466; 15 W.R. 345. 
(8) (1889) 14 A. ©, 493 at p. 506. 
(9) (1847) 16 M. & W. 307: 16 L. J. Ex. 85; 11 Jur. 
q1; 153 B. R. 1206; 73 R, R. 512, . 
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they should be taken in a popular sense, 
but if they are words of art they should be 
prima facie taken in their technical sense.” 
Reg. v. Commissioners of Income Tax (10). 
The same rule was adopted br Lord Davey 
in the case of’ Lalit Mohun Singh Roy v. 
Chukkun Lal>Roy (11). 

The clause which we are required to in- . 
terpret is as follows:— 

“(10b) for occupancy of a holding by a . 
person claiming euch occupancy as the heir. 
of the deceased tenant of the holding.” 

In this clause there are three words, 
which according to my judgment are words 
of art and each carries with it a technical 
import. They are “occupancy”, “tenant” and 
“holding.” 

The word “tenant” is defined in the Oudh 
Rent Act, 1886. According to that defini- 
tion it means any person, not being an . 
under-proprietor, whe is liable to pay rent. 
The juristic characteristic of a tenant, there- 
fore, is his liability to pay rent but the liabil- 
ity is not absolute. Ib is relative in the 
sense that it arises in favour of the landlord 
alone. This is clear from the definition of 
the word “landlord”. It means any person 
to. whom an under-proprietor or a tenant 
is liable to pay rent. It logically follows, 
to my mind, that a person is only a tenant 
in legal relation to the landlord -and not 
otherwise. Outside the scope of such a - 
legal relation that person is not a tenant. 
In other words, a person has the “status” 
ofa tenaritin respect of his rights and 
duties only in relation to his landlord. 
Outside that relation he is a person capable 
of possessing all the rights and subject to 
ali the obligations of an owner, pro tanto, of 
his holding. I will make my meaning clear, 
by an illustration. A.‘isthe tenant, B is 
the landlord, and C is the third person. A 
is a tenant in relation to B and he isan | 
owner, in arestricted sense of the word, 
in relation to C. When, therefore, a ‘tenant’ 
is given the right to sue heis given that 
right in respect of his rights enforceable 
against his landlord. 

The word “holding” is used throughout 


“the Act in the technical sense of land pos- 


sesséd by a tenant as such and the provi- 
sions of the Act deal with the land only in 
so far as its possession gives rise to “rights 


(10) (1889) 22 Q. BD. 296 at p. 309; 58 L. J. Q B. 
96; 60 L. T. 446: 37.W. R. 294; 53 J. P. 198. 
1) 24 I A. 76; 24. C. 834; 1 O. W. N. 387; 7 Sar. 


d ; 
P O, J. 155; 12 Ind. Dec, (x. s.) 1224 (P. C.) 


' 
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-and obligations" of a tenant and the land- 
lord inter se. Wherever a tenant is 
any rightin his holding he is given that 
‘right against his landlord and wherever 
obligation is imposed upon a tenant 
in respect of the holding such an obligation 
-arises in favour of the landlord only. A 
tenant, therefore, when he sues to enforce 
-any right in respect of his holding can sue 
‘his landlord only. The land which he holds 
constitutes his “holding” in relation to his 
landlord only and his rights in that land 
are available only against the same person. 
The right to sue, therefore, given to a tenant 
in respect of his holding is a right enforce- 
able against the landlord only. 


Similarly the word “occupancy” has a 
technical signification throughout the Act. 
It denotes the possession of land by a 
person in the status of a tenant. 
to such possession is exercisable under the 
. provisions of the Act against the landlord 
only. When the Legislature gives titlé to 
the tenant to sue for such a right it does it 
only as against the landlord. 

Section 108 of the Oudh Rent Act makes 
provision for four classes of suits: — 

A.—Suits by a Landlord. 

.B.—Suits by an Under-proprietor or a 

Tenant. 4 

C.—Suits regarding the division or ap- 
praisement of produce. 

D.—Suits by, and against Lambardars, 
‘Co-sharers and Muafidars. 


In the present case we are not concerned 
with, the last two classes of suits. Suits 
. under class A in their very nature are suits 


against the tenant unless otherwise specifi- - 


` cally: mentioned as is the case in clause (5). 
‘Similarly suits under class B are suits 
. against the landlord as the nature of the 
suits described in the several clauses clear- 
ly implies. It must, therefore, be held that 

aving regard to the setting in which 
cl. (10b) is placed that -clause also relates to 
a suit against the landlord. This is parti- 


cularly so when we bear in mind the nature. 


‘of the suit contemplated by cl. (10a) which 
was also introduced into the Oudh Rent 
‘Act along with cl. (10). In cl. (10a) we 


“ find the nature of the suit described as 


“Under the third proviso to s. 30A for the re- 
| covery of the occupancy of a holding or part 
thereof for compensation for dispossession”. 
“When we turn to the third proviso to s. 30A, 
-we find therein the tenant’s right of 
recovery of the occupancy of his holding 
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and compensation as against his landlord 
provided for. The expression “occupancy 
ofa holding” is used in both the cls, (10a) 
and (10b) and should, in my opinion, bear 
the same meaning at both the places, that 
is, a- suit for the recovery of the occupancy 
of a holding against the landlord. 

. On these grounds my answer to the refer- 
ence is in the negative. 


Stuart, O. J.—(February 15, 1920).— 
This is a reference to a Full Bench of the 
Court bya Bench of two Judges made under 
the provisions of s.14 of Act IV of 1925 
desiring a decision upon the following 
question of law:— 

“Is a suit for recovery of possession of 


lands, heldin the right of occupancy ten- 


ancy, by a person claiming title on the 
general law of inheritance against a person, 
who is not a landlord, barred by el (104) 
of s: 108 of the Oudh Rent Act, 1886?" 


The question referred is of great import- 
ance and itsdetermination will bind the 
Civil and Revenue Courts on a point which 
in the past has not been free from ambiguity 
and which has been rendered. less easy of 
decision by the addition of cl. (10b) in the 
recent revision of the Oudh Rent Act of 
1886. The question must be decided after 


“a due consideration of the recognized rules 


of interpretation applicable to such cases, | 
I shall refer briefly to the authoritative 
statement of those rules which is to be 
found in certain leading pronouncements 
of the highest judicial authorities in 
England. I do not propose to examine 
those principles in detail as sufficient ex- 
amination of them has already been made 
by my learned brothers in their decisions 
upon the question referred. I have had 
the advantage of studying those judgments 
before stating my own views. I find that 
we are in complete accord as to the answer 
to be given, to the question referred und 
neither of my learned brethren is at vari- 
ance except upon smaller matters of detail. 
At the close of the excellent arguments 
which’ were addressed us at the Bar upon 
the „question referred to above | had 
formed the opinion that the question 
should be answered in the negative. This 
is the view with which my learned brethren 
have agreed. The rules of interpretation’ 
in such casesare laid down by Lord ler- 
schell in the Bunk of England v. Vayliano 
Brothers (6) and by Lord Wensleydale in 
Burton v. Reevell (9). Assistance will fur- 
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ther be derived from a recent decision of 
their Lordshivs of the Judicial Committee 
in Barendra Kumar Ghose v. Emperor (4). 
The words which we are asked to interpret 
are as follows:— : 6 

“For occupancy of a holding by a person 
claiming such occupancy as the heir of the 
deceased tenant of the holding.” 

These words’ must be read in connection 
with the classification of suits given in s. 
108 of the Oudh Rent Act and also bearing 
in mind the well established law as it was 
before the recent amendment of the Act. 
Before the amendment a suit by a person 
who claimed tobe atenant against a per- 
son who claimed to be a trespasser and a 
suit between persons who inter se claimed 
succession to a tenancy were within the 
juridsiction of Civil Courts and not of 
the Revenue Courts. Applying the general 
principles of interpretation to the words in 
the section in relation to the classification 
of such suits, and bearing in mind the pre- 
vious law upon the subject, I have no 
hesitation in finding that a suit for re- 
covery of possession of lands, held in the 
right of occupancy tenancy, by a person 
claiming title on the general law of inherit- 
ance against a person, who is not alandlord, 
is not barred by cl. (10b) of s. 108 of the 
Oudh Rent Act, 1886. A 


By the Court.—We return to th 
Bench referring our reply to their ques- 
tion. The reply is that a suit for recovery 
of possession of lands held in the right of 
occupancy tenancy, by a person claiming 
title on the general law of inheritance 
against a person who is not a landlord is 
not barred from the jurisdiction of the 


. Civil Courts by cl. (106) of s, 108 of the- 


Oudh Rent Act. 


JUDGMENT OF THE DIVISION 
BENCH. 

Hasan and Raza, Jd.—(May 5, 
1926).—These two appeals arise out of a 
suit brought by Musammat Maluka Kunwar 
for recovery of possession of two classes of 
lands : (1) under-proprietary tenure and (2) 
tenure witha right of occupancy. 

The trial Court decreed the suit in its 
entirety. On appeal by the defendants, 

`- Pateshar Singh and Raghubar Singh, the 
` decree of the Court of first instance was 
_modified. The plaintiffs suit in respect of 
the occupancy tenure was dismissed on the 
ground that its cognizance by the Civil 
Court wes barred by the provisions of gs, 108 
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ofthe Oudh Rent Act. The decree of the 
trial Court with respect to the under-pro- 
prietary tenure was upheld. The result is 
that we have cross-appeals before us from 
the decree of the lower Appellate Court. 
The ‘plaintiff's appeal (Second Appeal 
No. 95 of 1925) challenges the correctness 
of the decision ofthe Court of Appeal on 
the question of the jurisdiction of the Civil 
Court to entertain the suit for possession in 
respect of the lands of, the occupancy 
tenure. This question was referred by us 
to a Full Bench for decision. The Full 
Bench has decided this question and the 
us with the 
decision of the Full Bench on the question 
just now mentioned. The Full Bench 
has held that a suit for recovery of 
possession of lands held in the right of 
occupancy tenancy by a person claiming 
title on the general law of inheritance 
against a person, who isnot a landlord, is 
not barred fromthe jurisdiction of the Civil 
Courts by el. (106) of s, 108 of the Oudh Rent 
Act, 1886. Having regard to the answer 
given by the Full Bench to the question re- _ 
ferred to it, we allow the appéal of Musam- 
mat Maluka Kunwar (Second Civil Appeal 
No. 95 of 1925), set aside the decree of the 
lower Appellate Court andrestore the decree 
of the Court of first instance with costs 
throughout. 
Now we come- tothe defendants’ appeal 
(Second Civil Appeal No. 110 of 1925). 
A few facts may now be stated. Both classes 
of the lands in suit were originally owned 


“by one Randhir Singh. The defendants 


are the heirs of Randhir Singh. who 
died sometime in the year 1913. Randhir 
Singh had a brotber who had predeceased 
him. One Musammat Maina Kunwarwas the 
widow of that brother. Theplaintiff Musam - 
mat Maluka Kunwar is the daughter of 
Musammat Maina Kunwar. The plaintiff 


-claimed title to the property in suit in the 


right of her mother Musammat Maina 
Kunwar. 

The Courts below are agreed that in the 
year 1804, Randhir Singh made an oral gift 
ofthe propertyin suit infavour of Musammat . 
Maina Kunwar and that Musammat Maina 
Kunwar entered into possessionof the gifted 
property by virtue of her title under the 
said gift. The gift, not being in writing 
and registered, was invalid, but the Courts 
below have held that in the circumstances 
Musammat Maina acquired title to the pro- 
perty in suit by adverse pceecession against 
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Randhir- Singh arid his heirs, the present 
defendants. ; 

In second appsal Mr. Hyder Hnsain 
on behalf of the defendints-appsliants 
argued that the titlewhich Vusammnat Maina 
Kuaowar acquired by prescription should 
enure to the banefit of the heirs of the last 


male owner of the property in suit and it: 


isagreed that the defendants are such heirs. 
The learned Oounsel supported his argu- 
ment by quoting the decision of their 
Lordships of the Privy Council in the case 
of Lajwanti v. Safa Chand (12) We are 
of opinion that the decision relied upon 
does not bear out the contention which the 
learned Counsel has raised on behalf of 
his clients. In that case the widows all 
along professed to hold the property for 
their lives only andthere was a judicial 
decision in respect of theirinterest in the 
property which they held and that decision 
was that they held the property merely for 
their lives. This is not the case here. 
present case, it appears to us, is covered by 
the decision of the Privy Council in the 
a of Varada Pillai v. Jeevarathnammal 

13). 

The appeal, therefore, fails and is dismiss- 
ed with costs. 

TG. BR. _ Appeal dismissed. 

(12) 88 Ind. Cas: 198; A. I. R. 1925 P. ©. 168; 23 A. 
L. J. 643; L.R. 6A. (P. O0) 125: (1925) M. W. N. 
534; 22 L. W. 304; 30 O. W. N. 58; 6 L. 388; 50 M. L. 
„J. 118; 52 1. A. 211 (P. GO). 

(13: 53 Ind. Cas. 901; (1919) M. W. N. 724; 10 L. 
W. 679; 24 O. W. N. 346; 38 M. L. J. 313; 18 A. L. 
J. 274; 43 M. 244; 46 I. A. 285; 2 U. P. L. R. (P. CO) 
6%; 22 Bom. L. R. 444 (P. C.). l 


wow aan ee 


~~ 


ALLAHABAD HIGH COURT. 
‘Frest Orvis Appgau No. 16 oF 1923. 
May 21, 1926. 
Present:—Mr. Justice Kanhaiya Lal 
and Mr. Justice Ashworth. 

G. I. P. RAILWAY’ Company— 
DEFENDANT—APPELLANT 
versus 
Musammat JANKI BAI AND OTAERS— 


PLatnTires— RESPONDENTS. 
Fatal Accidents Act (XII of 1855), s. 1 ~-Damayes, 
amount of, determinaticn of—Discretion of Court-— 
Appellate Court, interference by. 


- It ia difficult to lay down any general rule regulat- ` 


ing the award of damages under the Fatal Acvidents 
Act. In each case the circumstances may differ, and 
these circumstances must necessarily regulate the 


The. 
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amount to which a party might be entitled or measure 
the loss which that party has suffered by the death 
of the person concerned. "p. 682, col. 1.] 

Where a person loses his life as the result of an 
accident, th? vabre of his life doss not depond om the 
number of his dependents but on his earning cepas- 
ity. The larger the number of dependents ina family 
the greater is the value of the life of the person 
supporting them, but the loss which they sufer by hia 
death can only be m2asured by his earning capacity 
of which the family was enjoying the benetit and the 
care, attention and support which were to be reason- 
ably expected from him had he heen alive. tid, 


First appeal against a decree of the. 
Additional Subordinate Judge, Banda, dated 
the llth May, 1922. 

Mre. K. N. Laghate, for the Appellant, 

Dr. S. N. Sen, for the Respondents. 

JUDGMENT. 

Kanhaiya Lal, J.—Babu Brij Bihari 
Lal was employed as Head Clerk in the 
Banda Municipality. He went to Mahoba to 
attend the marriage ceremony of the son of 
one Jugul Kishore, and wheu he was re- 
turning from that place to Banda by a 
passenger train of the G. I. P, Railway 
Company, a collision took place at Mata- 
nudh Station, which resulted in con- 
siderable damage both to the passengers 
and the rolling stock. Babu Brij Bihari - 
Lal was one of the passengers killed. He 
left a mother aged about 53 years, a widow 
aged about 29 years and three minor 
daughters aged 3,5 and 8 years respective- 
ly. They claimed Rs. 25,000 damages from 
the Railway Company on account of thre 
loss they had suffered by the death of Babu 
Brij Bihari Lal. The Railway Company 
offered Rs. 8,600, but the Court below has 
awarded Rs. 16,000 out of which Rs. 2,000 
have been awarded to the mother, Rs 5,000 
to the widow and Rs. 3,000 to each of the 
daughters of the deceased. The Qourt 
below pointed out that the deceased was 
earning at that time Rs. 60 per mengsem ag 
his salary, and that his salary was on an 
incremental scale rising by Rs. 5 to Rs, 90 
per mensem. It also pointed out that he 
had on more than one occasion officiated ag 
the Secretary of the Banda Municipality 
and that though he had recently been pro- 
moted tothe grade of Rs. 60 per mensem 
he had prospects of rising toa still higher 
salary. It also mentions that he was a very 
healthy, strong and robust man, that the 
daughters were all unmarried, and about 
Rs. 2,400 would have to be spent in the 
marriage of each daughter, who, if Babu 
Brij Bihari Lal had survived, would. in 
all probability, have received some dowry 
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at the time of her marriage. The Railway 
Company has filed an appeal asking that 
the amount awarded should be reduced, 
and a crogs-objection has been filed by the 
plaintifis, claiming that the amount awarded 
should be enhanced. ` 

We see no reason to differ from the Court 
below in the measure of damages which it 
has awarded to the plaintiffs. Section 1 
of the Fatal Accidents Act (XIII of 1855) 
declares that in every such action the Court 
. may give such ‘damages as it may think 
proportionate to the loss resulting from the 
death of the person concerned to the parties 
_ respectively for whom and: for whose bene- 
fit the damages are claimed. It is difficult 
to lay dowh any general rule regulating 
the award of damages in such cases. In 
each case thecircumstances may differ, and 
these circumstances must necessarily re- 
gulate the amount to whicha party might 
be entitled, or measure the loss which that 
party has suffered by the death of the 
person concerned. As pointed out in 
Sadaq Reza v. Khoshmohini Dasi (1) where 
a person loses his life as a result of an 
accident, the value of his life does not 
depend onthe number of his dependents 
but on his earning capacity. : The larger the 
number of dependents in a family, the 
greater is the value of the life of the person 
supporting them, but the loss which they 
suffer by his death can only be measured 
by his earning capacity, of which the 
' family was enjoying the benefit, and the 
care, attention and support which were to 
be reasonably expected from him had he 
been alive. 


The deceased was earning Rs. 60 per 
mensem atthe time of his death, and had 
prospects which have also to be taken into 
‘account. The expenses likely to beincur- 
red in the marriage of the daughters, all 
of whom were very young, and unmarried, 
and the amount likely to be required for 
the maintenance of the dependents, having 
regard to their ages are also elements to be 
considered inawardingcompensation. The 
Court below has measured that loss by 
awarding Rs. 16,000 as damages. That 
amount would, ifinvested at 5 per cant., 
yield Rs. 800 per annum, and consider- 
ing the. income that the deceased was 
receiving, the plaintiffs are su ficicnily pro- 
tected by the amount which has been award- 
ed tothem. Wesee no reason, therefore, 


(1) 71 Ind. Cas, 346; A. I. R. 1922 Cal. 317, 


` ` SHAMA CHARAN DE V. REHBALA DASSI: 


, tion. [p. 684, col. 1.1 


[96.1. ©. 1926] 


for yarying or increasing the amount 
awarded, and dismiss the appeal and the 
cross-objection with costs in eaeh case includ- 
ing fees inthis Court on the higher scale. 
Ashworth, J.—I concur in the finding. 
Z. K. Appeal dismissed, . 


CALCUTTA HIGH COURT. 

| ÅPPEAL FROM Original DEOREE No. 108 

oF 1924, 
April 21, 1925. 

Present:—Justice Sir Ewart Greaves, Kr., 

: and Mr Justice Mukerji. 

SHAMA CHARAN DE—Raztitioner— 

APPELLANT 
; , VENSUS ; 
Srimati REEBALA DASSI— 
OPPOSITE PARTY— RESPONDENT. 

Probate and Administration Act (V of 1881), s..d0 - 
—Will—Probate obtained by widow upon withdrawal 
of objections by immediate reversioner—Next rever- 
sioner whether entitled to apply for revocation. 

“The widow of a deceased Hindu applied for Pro- 
bate of his Will and a petition was filed by the im- 
mediate reversioner of the deceased challenging the 
genuineneés of the Will in distinct and defined terms, 
but within a short time of the filing of the petition, 
he put in another petition .not merely withdrawing his 
objections but stating that he was satisfied that the 
Will was a genuine one and that Probate should issue. ° 
Probate was, thereupon, issued to the widow.. The 
next reversioner, thereafter, applied for revocation of, 
the Probate on the allegation that he had received no 
notice of the Probate proceedings and'that the imme- 
diate reversioner had colluded with the widow: 

Held, that under the circumstances there was ground 
for thinking that there may have been some sort of 
arrangement between the immediate reversioner and 
the widow and that the next reversioner should, there- 
fore, be allowed -to'eome in and to apply for revoca-.. 

Appeal against a decree of the Additiona 
District Judge, Howrah, dated the 6th 
February, 1924. . 

Mr. Harendra Nath Sarbadhicari and. 
Babu Nripendra Chandra Das, for the. 
Appellant. | 

Babus Brajalal Chakravarti and Pancha- 
nan Ghosal, for the Respondent. 


. JUDGMENT. 
Mukerji, J.—This appeal arises out of 
certain proceedings in connection with. re- 
vocation ofa Probate granted in respect 
of a Will of one Basanta Kumar De. Basanta 
Kumar De died leaving. a widow Reebala 
Dassi, his brother Sital Chandra De, and 
three nephews, Biman Chandra De, Pro- 
bodh Chandra De and Shama Charan De, 


'. ordered to be 


[96 1. O; 1926) 


The last mentioned person is the appellant 
in-this:appeal. After the death of Basanta 
Kumar De, the widow, Reebala Dassi, and 
her brother one Poran Chandra Sen applied 
fer Probate of the Will. The application 
was made on the yth January, 1923, and 
the, usual notices and special citations were 
issued upon the brother 
Sital Chandra De and the nephews Biman 
Ohandra De, Probodh Chandra De and 
Shama Charan De. The nephews did not 
enter appearance, but the brother Sital 
Chandra De, on the 10th March, 1923, put 
in an objection to the grant of the Probate 
and in the application which he filed on 
that day he stated that the Will had not 
been executed by Basanta Kumar. De and 
had not been duly attested; and he contested 
. the genuineness of the Will upon various 
grounds to be found set up in the petition. 
On the 21st March, 1923, Sital Chandra De 
filed another petition in which he stated 
that he had come to learn on enquiry. that 
: the Will propounded was a genuine docu- 
. Ment;-andupon that petition being put in, 
the learned Judge on the same day record- 
ed an order to the effect that the objection 
of Sital Chandra’ De having been with- 
drawn, and the usual affidavits having been 
put in, Probate should issue. Onthe 16th 
June, 1923, the appellant appeared through 
one Nani Lal De and alleged that he was 
a minor living under the guardianship of 
Nani Lal De who washis maternal uncle. 
In the petition which he filed on that date 
he stated that no notice of the proceedings 
had been served on him, that he was‘ re- 
siding with his said maternal uncle Nani 
. Lal ‘at Jangipara Krishnagore within the 
District of Hooghly, and that as a matter 
of fact he had been described as a major 
in the application for Probate and that the 
notice that had been issued in his name 


appeared to have been served at Jadavbati 


which .was quite a different place. -He 
stated further that the applicant for Pro- 
bate in collusion with Sital Chandra De 
-had obtained Probate in respect of the Will. 
He applied for revocation ofthe Probate 
under s. 50 of the Probate and Adminis- 
tration Act—Act V of 1881. The learned 
District Judge on the 6th February, 1924, 
“ refused the application of Shama. Charan 
De on the preliminary ground that he had 
no locus standi.. : The learned Judge was 
of opinion that Shama Charan De being 


the nephew of the testator was not an im-. 


mediate reversionary heir and he held 


SHAMA CHARAN DSU, RERBALA DASSI, 


‘testamentary paper or instrument 


E 1 
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that the Probate having been granted in 
the presence of the immediate reversionary 
heir, namely, Sital Chandra De, the 
petitioner had no locus'standi to come in 
ahd apply under s. 50 of the Probate and 
Administration Act Shama Charan De 
has thereypon preferred this appeal: 

On behalf -of the appellant reliance has 
been placed on the decision of this Court 
in the case of Brindaban Chunder Shuha v. 
Sureshwar Saha Paramanick (1). That 
was a case in which a question arose as to 
whether the reversioner was entitled to 
come in and oppose the grant of Probate. 
The reversioner in that case was an im- 
mediate reversioner. In that case it was 
laid down that any interest, however slight, 
and even the bare possibility of an interest, 
is sufficient to entitle a party to oppose a 
It is not 
necessary to consider in the present case 
whether the proposition that was laid down 
in that case is really’ applicable in this 
country or whether the rule enunciated 
there as having been laid down in the 
English cases is applicable to cases like 
this. I would prefer to rest my decision 
upon the particular facts of the present 
case. 

It cannot be disputed that, as a matter of 
fact, the appellant being one of the next re- 


-versioners has an interest in this matter. 


The only question is whether he should be 


‘allowed te come in, having regard to the’ 


circunstances to which 1 have referred. 
Now the principle applicable to such a case 
seems to be well-settled. In the case of 
Abinash Chandra Mazumdar v. Harinath 
Shaha (2), which wasa case relating to a 
declaratory suit by a remote reversioner it 
was laid down .that where the nearest re- 
versioner precludes himself or herself from 
maintaining a declaratory ‘action by omit- 
ting to sue within the statutory period and 
has practically allowed improper alienations, 
the remote reversioner is entitled to main- 
tain the suit. What is necessary to be in- 
vestigated in a case like this is whether 
the ‘interest which the appellant un- 
doubtedly has, would or would not be 
affected by reason’ of his not being allowed 
to come in to oppose the.grant of the Pro- 
bate. The circumstances’ of the present 
case are somewhat peculiar. A petition 
was filed by the immediate reversioner 
challenging the genuineness of the Will in 
(1) 3 Ind. Cas. 178: 10 O. L. J. 263. 
(2) 32 0. 62; 9 O. W. N. 25. 


> 
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distinet and definite terms and within'a 
short time of the filing of the petition he 
putin a petition not merely withdrawing 
his objections, but stating that he was 


° gatished upon enquiry that the Will was 


a genuine. one and that Probate should 
issue. . These circumstances seem to me 
to indicate that there may have been some 
sort of arrangement between Sital and the 

ropounder of the Will and in this view of 
the matter the case comes within the prin- 


ciples laid down in the case of Satindra: 


Mohan Tagore v. Sarala Sundari Debi (3) 


and I hold that upon the circumstances of: 
‘the present case the appellant had sufficient ` 


interest which would entitle him to come 
in and contest the proceedings. In this 


. view of the matter we think that the learned 


Judge’s order cannot be supported, 

We, accordingly, set aside the order of 
the Additional District Judge and send the 
case back to him in order that he may 
take further steps to have the Will proved 
in solemn form before him. The appellant 
will be entitled to intervene and cross- 
’examine the witnesses and examine wit- 
nesses on his own behalf. If, however, the 
appellant takes undue or unreasonable 
advantage of the opportunity thus granted 
it will be open to the learned Judge -to 
make such orders as he thinks fit for the 
‘purpose of compensating the propounder of 
the Will with regard to the costs of the pro- 


. ceedings. 
j Ooste Keating: fee, three gold mohurs— 


will abide the result. 
Greaves, J.—I agree. 
Z. K. Order set aside; 
; =. Case sent back. 
` (3) 45 Ind. Cas. 49; 27 C. L. J. 320. 





ALLAHABAD HIGH COURT. 
Szconp CIVIL APPEAL No. 1571 or 1923. 
May 21, 1926. 

Present:—Mr. Justice Daniels. 
and Mr. Justice King. 
Musammat MAHMUD-UN-NISSA anp 
OTHERS— PLAINTIFFS —A PPELLANTS 

Versus ` ` 
BARKAT-ULLAH AND OTHERS—DEFENDANTS 
— RESPONDENTS. 

Contract Act (IX ‘of 1872), s. 16—Undue influence— 
Burden of proof —Unconscionable transaction —Interest, 
ae Ae of the Contract Act, before the burden 
can be laid onthe creditor to prove that a transac- 
tion was free from undue influence it must first be 


MAHMUD-UN-NISSA V. BARKAT-ULLAH. 


„under the bond in suit. 


[96 1. 0. 1926) 
shown that the creditor was ina position tò dominate 
the will of the borrower and that the transaction 
appears either on the face of it or on the evidence 
adduced to be unconscionable. [p. 685, col. 1.] 

A transaction cannot be treated, as unconscionable 
merely because it is entered into in lieu of earlier 
loans which carried a very high rate of interest. -[p.: 
685, col. 2.] 

Second appeal from a decree of the Dis- 
trict Judge, Budaun, dated the 10th August, 
1923, 

Dr. M. L. Agarwala and Mr. Muhammad 
Ullah, for the Appellants. ` 

Mr. Mukhtar Ahmad for Mr. Iqbal _ 
Ahmad and Mr. Mushtaq Ahmad, for the Re- 
spondents. : 


JUDGMENT.—Thisis an appeal by the 
plaintiffs arising out of a suit for enforce- 
ment of a hypothecation bond of the year 


~ 1910 for a sum for Rs. 1,500 with compound | 
. interest at twelve per ceht. per annum. The - 


property hypothecated consisted of two , 
groves and the house of the executants, 
The appeal raised two questions, one of the 
application ofs. 16 of the Indian Contract 


- Act, and the other of the application of s. 


60 (c) of the O. P. ©. The trial Court decreed 
the suit. The District Judge has’ dis- 
missed it on the groundthat the bargain 


“was procured by undue influence within 


the meaning of s.16 of the Contract Act, 
and has further held that in any case a 
decree for sale ofthe house could not have 
been granted in view of s. 60(c) of the C. 


.P. ©. For the latter proposition he has 


relied on the decision in Ramdial v, Nar- 
pat Singh (1). That decision has since been 
overruled by the Full Bench case of Mubarak 
Husain v. Ahmad (2). In view of the Full 
Bench decision itis impossible to support 
the District Judge's finding on this point. 
The bond in suit was executed in lieu of 
two earlier mortgage-bonds of the years © 
1898 and 1899. The principal of these two 
bonds was Rs. 100 and Rs. 99 respectively 


‘and the property mortgaged by them con- 


sisted ofthe two groves also mortgaged 
One of these two 
earlier bonds carried compound interest at 
Rs. 3-2 per cent. per month with annual rests. 
The other carried simple interest at Re. 3 
per cent. per month. At the time of execu- 
tion of the bond in suit the amount, due 
under these two earlier bonds had admitted- 
ly amounted to a sum in excess of Rs. 5,000, 
namely, Rs. 4,515 under the bond bearing 


(1) 9 Ind. Cas. 931; 33 A. 136; BA.L. J. 190. 
(2) 84 Ind. Cas, 749; 46 A. 489; 22 A. L. J. 321; A.L, 
R. 1924 All. 328; L. R,5 A. 201 Civ, 


1961. O. 1926) 
compound interest and Rs. 504 under the 
bond bearing simple interest, no payment 
at all towards interest or principal having 
apparently been made under either bond. 
At the time of execution of the bond in 


‘ suit the creditor remitted a sum of approxi-| 


mately Rs. 3,500 due under the bond 
bearing compound interest and took afresh 
mortgage fora sum of Rs. 1,500, Rs. 1,000 of 


which was treated as being due under the’ 


bond bearing compound interest and Rs,.500 
under the bond bearing simple interest. No 
further advance was taken. The learned 
District Judge in dealing with the case 
has first held that owing to the previous 
loans and the huge amount which had be- 
come due under them the defendants were 
in the clutches of the money-lender. Hav- 
ing held this, he goes on to say that it was 
incumbent on the plaintiffs to establish that 
the new contract was not unconscionable 
- and was notinduced by undue influence. 
In thus laying the burden the learned Dis- 
trict Judge wasin error. The law as laid 
down in s. 16 of the Contract Act has been 
explained by the Privy Council in a number 
of cases and nowhere more clearly than in 
the recent case of Raghunath Prasad v. 
Sarju Prasad (3). 
be laid on the creditor not one element but 
two elements must be established, It must 
first be shown that the creditor was in a 
position to dominate the will of the borrower. 
It must also be shown that the transaction 
appears either on the faceof it or on the 
evidence adduced tobe unconscionable. Here 
the learned District Judge has laid the 
burden upon the creditor on finding the 
first of these two elements only. 


The question whether the creditor was in a 
position to dominate the will of the borrower 
is largely a question of fact, and in view 
of illustration (e) tos. 16 of the Contract 
Act we are not prepared to dissent from the 
finding of the learned District Judge on 
this point. We aré, however, unable to 


hold that the transaction in suit was un- ` 


conscionable. On the contrary, the creditor 


appears to have acted with considerable ` 


moderation, He remitted more than’ two- 
thirds of the amount due to him and the 
“Trate of interest which he charged was a 


(3) 82 Ind. Cas. 817; 3 Pat. 279; 511. A. 101: A.L 
.R. 1984 P, O. 60; 5 P. L. T.12; 22 A. L. J. 103; 2 Pat. 
L. R. 87; 19 L. W. 470; 34 M. L. T. 57; 46 M. L. J. 610; 
26 Bom. L. R. 595; 28.0. W. N. 834; 11 O. L. J. 122; 
(1924) M. W. N. 638; L. R. 5 A. (P. Q.) 206; 10 O. & A. 
L, R1395; 10, W. N. 210 (P. O). 


In the matter of MUNISWAMI NAIDU. 


Before the burden can ' 
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rate commonly prevailing in similar trans- 
actions, and it has not been possible even 
for the respondents’ learned Counsel to 
urge that it was such as to render the 
transaction unconscionable. The respond- 
ents’ learned Couusel has relied largely on 
the transactions of 1888 and 1899. These 
transactions are not, however, in suit, a 

even if the interest under them was high, 
this would not in itself have been sutfici- 
ent under the rulings of their Lordships 
of the Privy Councilin Balla Mal v, Ahad ` 
Shah (4) and other well-known cases to have 
entitled the borrower to set them aside. 
In our opinion, we are not entitled to treat 
the transaction in suit as unconscionable 
merely because it was in lieu of earlier 
loans which carried avery high rate of 
interest. We hold, therefore, thatthe re- 
spondents have failed to establish the ele- 
ments necessary to throw on the creditor 
the burden of pioving that the transac- 
tion was pot procured by undue influence. 

We, therefore, set aside the decree of the 
learned District Judge and restore the 
decree of thelearned Subordinate Judge 
but extend the time of payment to two 
months from this date. 

In view ofthe fact that theamount for 
which the creditor has obtained a decree 
exceeds by many times the principal origin- 
ally advanced we direct that the parties 
bear their own costs both in this Court and 
in the Court below. 


Z. K. Decree set aside. 

(4) 48 Ind. Cas. 1; 16 A. L J. $05; 35 M. L. J. 6114, 
124 P. R. 1918; 23 C. W. N. 233; 25 M. L'I. 55: Tad 
P. W. R. 1918; 29 C. L. J. 165 1U. P L R. WP. O) 25; 
21 Bom. Le R. 558 (P. C.). 


MADRAS HIGH COURT. 
FULL BENCH. 
October 6, 1925. 

Present:—Sir Victor Murray Coutis- 
Trotter, KT., Chief Justice, Mr. Justice 
Krishnan and Mr. Justice Beasley. 

In the matter of Mr. B. MUNISWAMI 

© NAIDU, B.a., B.L., HIGH COURT 

VAKIL, CHITTOOR. 

Letters Patent (Mad), el. IW- -Professional mis- 
conduct, mere negligence of Vakil's clerk, uhcther 
amounts to. 

Negligence ly a legal practitioner by itself is not 
professional misconduct within the mcaning of cl. 10, 
Letters Patent; into that offence there must enter the 
element of moral delinquency. |p. 686, col, 2.: 


< 
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Mayor Cooke, A Solicitor, (1889) 33 Sol, J. 397, fol- 
lowed. 

Where a High Court Vakil being put in possession 
of enough funds fails, through the negligence of his 
clerk, to take the necessary steps to get in time 
‘certified copies of the judgment and decree in an 
appeal, for enabling the client to prefer a second 
appeal and thereby deprives him of his right of 
second appeal; but accepts civil responsibility for any 
loss caused to his client, there is nocase to investi- 


. gate under cl. 10, Letters Patent. 


FACTS.—A complaint having been made 
to the High Court by S. Ponnuswami Pillai, 
contractor, and agent of C, Thayarammal, 
appellant, in A. S, No. 267 of 1921, on the file 
of the Court of the Subordinate Judge of 
Chittoor (A. 8. No. 119 of 1921 on the file 
of the District Court of Chittoor) and Dhar- 
makartha of Appukutti Pillai Choultry of 
Ranigunta, residing at No. 29, Perumal 
Mudali Street, Puddupakkam “Madras, 
against Mr. B. Muniswami Naidu, B A., B.L., 


- “High Court Vakil, practising at Chittoor. 


(1) that the said Mr. B. Muniswami Naidu, 
having been engaged as Vakil of the said 
©. Thayarammal in the said Appeal Suit 
No. 267 of 1921 on the file of the Court of 
the Subordinate Judge of Chittoor, preferred 
against the decree of the Court of the Dis- 
trict Munsif of Madanapallee in “Original 
Suit No. 309 of 1920, and having been put 
in possession of enough funds, failed to 
take the necessary steps to get in time 
certified copies of the judgment and decree 
in the said Appeal Suit No. 267 of 1921, 
for enabling the said C. Thayarammal. to 
prefer a second appeal to the High Court 
and thereby deprived her of the right of 
second appeal, and (2) that, therefore, the 
said Mr. B. Muniswami Naidu neglected his 
duty towards his client, the said O. Tha- 
yarammal who in consequence, suffered 
serious loss and damage and that thereby 
the said Mr. B. Muniswami Naidu rendered 
himself liable to be dealt with under the 
disciplinary jurisdiction of the High Court 
for unprofessional conduct, the High Court 
under.cl. 10 of the Letters Patent directed 
thatthe said Vakil, Mr. B. Muniswami Naidu, 
be called . upon’ to show cause why he 


. should not, in the circumstances stated, be 


removed from the roll of Vakils of ‘the 
High Court, or be otherwise deait with for 
his unprofessional conduct, mentioned 
above. 


ji 





The matter of the said Vakil coming on 
for hearing yesterday and this day under 


cl. 10 of the Letters Patent, after service 


ABDUL HALIM ABUL-HOSSAIN V. HEMENDRA KUMAR RAY, 


(96 I.. ©. 1926} 


of notice on-the said Vakil upon perusing 
the complaint, the explanation of the said 
Vakil and the material papers in the case, 
and upon hearing the arguments of the 
Advocate-General and of Mr. P. Venkata- 


B. Muniswami Naidu and of Mr, T. R. 
Ramachandra Iyer on behalf of the Vakils’ 
Association, the Court delivered the fol- 


lowing 


JUDGMENT.—The charges framed, 
if they were substantiated, would prove ne 
more than negligence on the part of the 
Vakil’s ‘clerk. Itis only fair to the Vakil 
to say that he has-throughout accepted 
civil responsibility. for his clerk's negli- 
gence tothe extent of any proved loss in 
consequenés .of it by the client. 
has been laid down clearly in England in 
the case of G. M.O. [in the proceedings . 
against Mayor Cooke, a Solicitor (1)] and 
also by a Bench of this Court in a judg- 
ment, delivered on the 7th December, 1923, 
in the matter of Dr. T.C. K. Kurup, Bar- 
at-Law, Advocate, High Court, Madras, ‘the 
Court consisting of the then Chief J ustice, 
Phillips and Ramesam, JJ., that negligence 
by itself is not professional misconduct ; 
into that offence there must enter the ele- 
ment of moral delinquency, Of that there 
is no suggestion here, and we are, there- 
fore, able to say that there is no case to 
investigate and that no reflection adverse 
to his professional honour rests upon Mr. 
Muniswami Naidu. 

vV. N.V. 
8. D. Rule discharged. 
(1) (1889) 33 Sol. J. 397. 


CALCUTTA HIGH COURT. 
APPEAL FROM ORDER No, 379 oF 1925. 
November 24, 1925. 
Present:—Mr. Justice Cuming and 
_Mr. Justice B. B. Ghose, 
“ ABDUL HALIM ABUL HOSSAIN 
KHAN GHUZNAVI AND OTAERS— 
* JUDGMENT-DEBTORS— APPELLANTS 
versus | f 
HEMENDRA KUMAR RAY ; 
CHAUDHURY AND OTHERS—DECREL- - 
HoOLDERS—-RESPONDENTS. 
Mortgage suit—Final decree passed without passing 
preliminary decr ee—Irregularity —Jurisdiction, want 
of-—Decree, whether can be challenged in execution 
proceedings, ' 


‘ ramana Rao, on behalf of the said Mr. 


I 


But ib > 


\ 


[96 1. 0. 1926] 
| Where a Court which’ has jurisdiction to pass 2 
final decree in a suit passes such a decree without 
first passing a preliminary decree, the final decree 
cannot ba said tə have heen passed without jurisdic- 
tion inasmuch a3 the failure of the Court to passa 
prelitninary d2crce at the most amounts to an illegal- 
ity or an irregularity which does not affect the jurisdic- 
tion ofthe Court. It is notopen to. a judgment- 
debtor to challenge the validity of such a decree in 
exestition proceedings. 

Appeal against an order of the Subordi- 
nate Judge, Third Court, Mymensingh, 
dated the ldth August. 1925, : 

Dr. Dwarka Nath Mitter, Babus Profulla 
Chandra Chakravarti and Ramgati Sarkar, 
forthe Appellants. 

Dr. Sarat Chandra Basak, Babus Rajendra 
~ Chandra Guhaand Nabadwip Chandra Saha, 
for the Respondents. - 

í JUDGMENT. 

Cuming, J.—The facts of the case out 
of which this appeal arises are as follows: 
A. certain suit was. brought on a mortgage- 
bond against four defendants. The appellants 
are defendants Nos.2 and4. At the trial 
of this suit defendants Nos. 2and 4 did not 
appear and defendant No. 1 alone appeared. 
He entered into a solenama with the plaint- 
iffs. It is unnecessary to give the terms of 
the solenama in detail, one of them being 


that the compound interest was to be given: 


up and it was agreed that this solenama 
should be incorporated in the decree and 
that this decree should be the final decree 
in the mortgage suit Defendants Nos. 2 to 4 
did not appeal against this decree. This 
decree has now been put into execution 
and the judgment-debtors Nos. 2 to 4 who 
‘ are the appellants before us raised objec- 
tion contending that the decree was passed 
without jurisdiction. Their contention is 
that it was not open to the trial Court to 
pass the final decree without passing a 
preliminary decree and that the Court in 
so doing acted without jurisdiction. The 
learned Subordinate Judge refused to en- 
_ tertain this contention, He held that it 
was not open to him to go into the varidity 
or otherwise of the decree and proceeded 
with the exectition. Against this order the 
‘ judgment-debtors Nos, 2 to 4 have appealed 
to'this Court. The. argument put forward 
.by Dr. Mitra on their behalf is that the 
trial Court had no jurisdiction. to pass 
the final decree without passing first a 
preliminary decree. . - 

It is unnecessary to discuss whether the 
Court must pass a.preliminary decree before 
he passed the final decree. Supposing for 

‘the sake of argument that the Court was 
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wrong in passing ¿the final decree without 
first passing a preliminary decree still this 
is at the most an illegality or irregalaniy. 
But it cannot be said that the Cout in 
so doing acted without jurisdiction. Tne 
Court had jurisdiction to decide the suit 
in question which was before him. It has 
not been suggested that the suit was be- 
yond his pecuniary capacity or outside his 
territorial jurisdiction or that he had no 
jurisdiction over one or allof the partics to 
the suit. It may be in deciding the suit he 
committed some irregularity or illegality. 
But that would not be to decide the suit 
without jurisdiction. As the Privy Council 
has pointed out a Court has jurisdiction to 
decide wrongly or rightly. It cannot, there- 
fore, be said that the Court acted without 
jurisdiction. That being soit is not open 
to the judgmant-debtor to challenge the 
validity of the decree in the execution pro- 
ceedings. This question has been set at rest 
by the Full Bench decision of this Court in 
the case of Goura Chand Haldar v. Profulia 
Kumar Roy (1) a decision to which my 
learned brother was a party. ; 
The appeal, therefore, fails' and is dismiss- 
ed with costs. Hearing fee five gold mohurs. 
Ghose, J.—! agree. ; 


Z. K. Appeal! dismissed. 


(1) 89 Ind Cas. 685; 29 C. W. N. 918; 42 C Lad. 1 
A. L R. 1925 Cal. 907; 53 C. 166 (I. B.. ` 
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ALLAHABAD HIGH COURT. 

Secos O.vin APPEAL No. 1547 oF 1923. 

May 21, 1926. | 
Present:—Mr. Justice Daniels and 
Mr. Justice King. 

Syed SAJJAD- HUSAIN—PLAINTIEF— 

APPELLANT 
verSus 
Mirza QURBAN ALI BEĞ—DEVENDANT 
—RESPONDRNT. 

Limitation Act (IX of 1978), Sch. 1, Art M4- 
Adversé possession -Execution of deerec—Sale of pro- 
perty not belonging to jadlgment-debtor -Auction pur- 
chaser, possession of, nature of-—-Trespassers, succes- 
sive, whether cam tack period of possession, 

Where in execution of a deeree property is sold of 
which the judgment-debior owns only a portion and 
the auction-purchaser obtaing possession of the whole 
of the property, his possession is adverse to the person 
who owns the balance of the property sold. 

|| . 


$ 


688. 


The tacking of the periods of possession by two 
successive trespassersis permissible where one derives 
title from the other. 

Second appeal against a decree of the 
Judge, Small Cause Court, exercising the 
powers of a Subordinate Judge, Agra, 
dated the 10th of April, 1923. 

Mr, N. P. Asthana, for the Appellant. 

Dr, K.N. Katju, for the Respondent, ` 


JUDGMENT.—The plaintiff filed a 
suit on the Llth of April, 1921, fora declara- 
tion that Musammat Usmani Begam had no 
right to make a gift ofa share in a house, 
_ which belonged to the plaintiff, in favour 

of her son, Qurban Ali, andthat Qurban.Ali 
was not entitled to resist execution of a 
partition decree which the plaintiff had 
obtained for his share of the house against 
Usmani Begam. 

The plaintiff's case is that the house be- 
longed to his father Irshad Husain, and that 
a share of 7/16'h devolved upon him by in- 
heritance. Usmani Begam in execution of 
a money-decree against Musammat Mumtaz- 

. unnisa (the widow of Irshad Husain and 
mother of the plaintiff) got the whole house 
put to sale and purchased it herself. The 
date of the sale was the 29th November, 

1904, and ‘the sale was confirmed on the 

2nd February, 1905. On the 13th March, 

1916, the plaintiff Sajjad Husain brought a 

suit for possession of his share in the house 
by actual partition against dlusammat 
Usmani Begam and his brother Ikram 
Husain. He obtained a final decree for 
partition on the 30th March, 1917. In exe- 
cution of the decree, Qurban Ali, defend- 
ant No. 1, the son of Usmani Begam, resist- 
ed the execution proceedings claiming that 


P 


he was the sole owner of the house by. 


virtue of. a deed of „gift from Usmani 
Begam, dated the 26th January, 1915. The 
plaintif was accordingly ordered to estab- 
lish his title to a share in the house by a 
regular suit, Hence the suit which has 
given rise to this appeal; 


The only point.which we have to consider - 


in second app2al is whether the suit is not 
barred by limitation. The lower Appellate 
Court found that the suit was barred by 
limitation. Usmani Begam undoubtedly 
purchased the whole house on the 29th 
November, 1901, and was given possession 
of the whole house as auction-purchaser. 
It is true that on the findings of the Courts 
below she was not entitled to bring to sale 
the whole house in execution of her deéree 
against Mumtazunnisa only,since the latter 
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had only a share in the house. Nevertheless, 
Usmani Begam did in-fact purchase the 
whole house and got possession thereof, and 
in these circumstances her possession can 
only be considered as adverse to Sajjad 
Husain, who was entitled as an heir of 
Irshad Husain to 7/16th, share in the house. 

The suit for partition, which was brought 
by the plaintiff in 1916, does not affect the 
question of limitation, because Usmani 
Begam against whom the suit was brought. 
had already transferred her entire interest, 
in the house to Qurban Ali on the 26th 
January, 1915, before the partition suit was 
The Court below finds, there- 
fore, that Usmani Begam was in adverse 
proprietary possession of the whole house 
from the 29th November, 1904, and she trans- 
ferred her rights to Qurban Ali on the 26th 
January, 1916, and the latter has been in 
adverse possession ever since. The only 
question is whether one person who is in 
adverse possession of immoveable property. 
without title can tack on to his period of 
adverse possession the period of another 
person from whom he derives title who has 
previously been in adverse possession with- 
out title. In the present case, Usmani 
Begam must be regarded in the light of 
a trespasser in regard to the plaintiff's 
share, and she transferred her rights to 
defendant No. 1, who has béen in posses- 
sion ever since. In the case of Ram Piari 
v. Budhsain (1) the previous ruling in the 
case of Babu Ram v. Banke Bihari Lal (2) 
was approved in which it was held that if 
a period of possession of a trespasser and 
his predecessor-in-title who is also a tres- 
passer extended over a period of 12 years, 
he acquired an absolute title to the property 
of which he had thus been in possession. 
In short the tacking of the periods of pos- 
session by two successive trespassers is per- 
missible where one derives title from the 
other, as in the present case. That ruling 
is applicable to the case before us, and we, 
therefore, agree with the Court below that 
the suit was barred by limitation and dis- 
miss the appeal with costs. 

Z. K. Appeal dismissed. 

(1) 61 Ind. Cas. 546; 18 A. L. F 995; 2U.P.L. R 


(A) 332; 43 A. 164. 
(2) 3 A. L. J. 424; A. W. N. (1906) 184. 
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CALCUTTA HIGH COURT, 
APPEAL FROM APPELLATE DEGREE No, 1310 
oF 1923. 

November 23, 1925. 

Present :—Justice Sir Ewart Greaves, KT., 
and Mr. Justice Panton. 
BAMAPADA SARKAR—DEeErFENDANT 
No. Misia 


Sreemutty SAKUN TALA DASSI AND OTHERS 
—PLAINTIFFS—RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), s. 148A—Suit 
for rent—Transferee of tenant right not impleaded as 
defendant—Decree, nature of. 

To obtain a rent-decree it is not necessary for the lard- 
lord-plaintiff to bring on the record a tenant, the trans- 
fer in whose favour the plaintiff never recognised. Con- 
sequently wherea 2-annas co-sharer-landlord brought a 
suit for rent against the recorded tenants and did not 
bring on record the transferee-tenant whom he never 
recognised and also impleaded as defendants 14-annas 
co-sharer-landlords who had recognised the rights of 
the transferee, the decree passed was held to be a rent- 
decree. 

Haro Chandra Poddar v. Umesh Chandra Bhatta- 
charjee, 5 Ind. Cas. 39; 14 C. W. N. 71: 11 C. L J. 20, 
Shukuruddin Chowdhury v. Hemangini Debi, 13 Ind. 
Cas. 192; 16 C. W. N. 420; Rajab Ali v. Dina Nath 
Saha, 33 Ind. Cas. 261; 19 ©. W., N. 1305 and Nabab 
Khaje Habibulla v. Shek Basar, 24 O. W. N. cli (152), 
distinguished. 

Appeal against a decree of the Subordi- 
- nate J udge, First Court, Hooghly, dated 
the 8th February, 1928, modifying that of 
the Munsif, First Court at Serampore, dated 
the 18th November, 1921. 

Babu Nagendra Nath Ghose, for the Ap- 
pellant. 

Babu Manmatha Nath Roy,- for ie Re- 


spondents, 
JUDGMENT. 


Greaves, J.—This is an appeal by des. 


fendant No. 1 against a decision of the Sub- 
ordinate Judge ‘of the first Court of Hooghly 
which modified a decision of the Munsif 
at Serampore. The suit relates to a non- 
transferable occupancy holding and was 
‘brought by the plaintiffs under circum- 
stances which I shall presently state for 
confirmation of their possession and for 
other .reliefs, The plaintifis purchased a 
moiety of the holding and obtained recogni- 
tion from the co-sharer-landlords who 
owned l4-annas interest in the property. 
Subsequent to the plaintiffs’ purchase de- 
fendant No. lin the present suit who was 
a co-sharer-landlord of the remaining 2- 
annas and who had never recognised the 
transfer to the plaintiffs in this suit com- 
menced a suit for rent under the provisions 
ofs. 148-4 of the Bengal Tenancy Act. The 
parties to that suit were as plaintiffs the 
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2-annas co-sharer-landlords who had never 
recognised the transfer and as defendants 
the 14-annas co-sharer-landlords. who had 
to the plaintiffs. 
There were also on the record of the suit 
the recorded tenants, but the plaintiffs in 
the present suit were never made a party in 
the s. 148A proceedings and the question 
that arises for our decision in this appeal is 
whether by reason of the absence of the 
plaintiffsfrom those proceedings defendant 
No. 1 in this appeal obtained a rent-decree 
in the s. 148A proceedings in respect of the 
land or merely a money-decree. The first 
Court held that defendant No. 1 by virtue of 
his suit obtained a rent-decree in respect of 
the property in suit and he accordingly 
dismissed the plaintiffs’ suit. The learned 
Subordinate Judge, however, held that in 
the absence of the present plaintiffs from 
the s. 148A. proceedings defendant No. 1 
did not obtain a rent-decree. There does 
not seem to be any direct authority,on the 
point though. we have been referred to one 
or two authorities which I must presently 
notice. ButI should have certainly thought 


‘that the decree obtained was a rent-decree 


provided, as in the present case, the record- 
ed tenants were brought on the record and 
that it was not necessary that defendant 
No. lin this suit in order to obtain a rent- 
decree should bring on the record a tenant 
such as the plaintiff whose transfer he had 
never recognised at all. The only author- 
ity against this view is one referred to in 
the last edition of Mr. Sen's book on the 
Bengal Tenancy Act, at page 689. The case 
is not a reported* case but it is a decision 
of a Judge of this Court sitting singly. 
The decision was given in Sasi Bhusan 
Chowdhury v, Khiroda Sundari (1). We have 
read that judgment andthere are passages or 
apassage which might possibly support the | 
contentions now urged before us on behalf 
of the respondents in this appeal, but 
taking the judgment as a whole we do not 
think that it can be taken to have dealt with 
the point we have got to decide or that it 
is an authority against the view which 
we have already expressed. We were re- 
ferred on behalf of the appellant to passages 
in Haro Chandra Poddar v. Umesh Chandra 
Bhattacharjee (2), Shukuruddin Chowdhury 
v. Hemangint Debi (8) and Rajab Ali v, 
(1) 95 Ind. Cas, 42. 


(2) 5 Ind. Cas, 39; 14 C. W.N. 71, M ce La ê0. 
__{3) 13 ind, Cas 192: 16 0, W N.I 


Since reported in 95 a Oas, 42. a yi 
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“Dina Nath Saha (4). But we do not think 
that the questions raised in those cases are 
really identical with the matter which we 
have to decide. The only other decision 

‘ which was relied on on behalf of the re- 
spondents in this appeal was the decision 
in Nabab Khaye Habibulla v. Shek Basar 
(4). In that decision the proceedings under 
s. 148.4 were commenced by a co-sharer- 
landlord who had never recognised the 
transfer, the defendants in the suit were 
the remaining co-sharers and the recorded 
tenants and subsequently the co-sharers who 


were defendants and who had previously . 


recognised the transfer of a portion of 
the non-transferable holding were placed 
inthe category of plaintiffs and the suit 
proceeded with all the co-sharer landlords 
as plaintiffs. A decree was obtained and 
the question arose whether it was a rent- 
decree in the absence of the transferees of 
a portion of a non-transferable holding 
whose transfer had been recognised by some, 
only ‘of the co-sharer-landlords. It was 
“there held that the decree was nota rent- 
. decree but merely a money-decres. But in 
that case the decree was obtained by all the 
co-sharer landlords, some of whom had pre- 
viously recognised the transfer and clearly 
it would have been inequitable to treat the 
decree obtained in that way as a rent-decree 
` which could he enforced as such to the 
detriment of the person whose transfer had 
‘ already been recognised by some of those 


who obtained the decree. In the case before . 


ug no such difficulty arises. The only plaint- 
iff in the rent suit was defendant No. lin the 


present proceedings, the co-sharer landlord ` 


who had never recognised the transfer and 
in my opinion that distinguishes the present 
_case from the decision in Nabab Khaje Habib- 
ullah v. Shek Basar (5), We think, there- 
fore, that defendant No, lin the rent suit 
obtained in the s, 148A proceedings to which 
all the recorded tenants were parties and 
the other co-sharer-landlords a rent-decree 
which he could enforce as such. For the 
reasons we have indicated we think that the 
decision of the Munsif was right and tliat 
of the Subordinate Judge wrong, and the 
appeal is accordingly allowed and the 
plaintiffs’ suit dismissed with costs in all 
Courts. 
Panton, J.—I agree, 
R. L. Appeal allowed. 


(4) 33 Ind. Cas, 261; 19 O, W. N. 1305, 
(AC. W. N. elii (152)... 


MADRAS HIGH COURT. 
Oivit Revision Petitions Nos. 375 To 377 
oF 1924. 

February 4, 1926. 
Present:—My. Justice Devadoss. 

MUNICIPAL COUNCIL, RAJAH- | 
MUNDRY—Durexpant—PE&TITIONER IN ALL 
PETITIONS 

VETSUS : 

NIDAMARTI JALADURGA PRASADA- 

RAYADU—P haintizr—ResponpDsnt IN O. 

. RR P. Nos. 375 anv 376 oF 1924. - 
ACHAUTA VENKATA NARASAMMA+* 
Piaintirr—Responvent IN C. R. P. 

No. 377 oF 1924, 

Madras District Municipalities ct (V of 1920), s. 80 
—Tax, levy of—-Notice—Iate, specification of, absence 
of—Tax, legality of. 

A notification under s. 80 of the Madras District 
Municipalities Act ought to mention the rate at which 
a taxis going to be levied. A statement that the 
maximum rate specified in Sch. IV of the Act would 
be collected is not a sufficient compliance with the 
terms of the section. [p. 691, col. 1.] 

“A Municipal Council cannot collect a tax where the 
notification issued in respect cf it, under s. 80 of the 
Madras District Municipalities Act does not comply 
with the requirements of the law. [ibid.] : 

Krishna Jute and Cotton Mills Co., Lid., Elore v. 
Municipal Council, Vizanagaram, 91 Ind. Cas. 297; 22 
L. W. 619; 49 M. L. J. 542; A. I. R. 1926 Mad. 152, 
relied on, 


Petitions under s. 25 of Act IX of 1887, 
praying the High Court to revise the dec- 
rees of the Court of the Principal District 
Munsif, Rajahmundry, in S. O. S. Nos 398 
of 1923, 721 and 733 of 1923 respectively. 


Mr. V. Rama Doss, for the Petitioner. 
Mr. C. Rama Kao, for the Respondent. 


JUDGMENT. | 


Ix C. R. P. No. 375 or 1924, 

This is an application to revise 
the order of the Principal District Mun- 
sif of Rajahmundry. The petitioner is 
the Municipal Council of Rajahmundry.: 
The respondent was ussessed to profession- 
tax and he brought a suit for the recovery 
of the amount collected from him on the 
ground that the collection was illegal. 
‘The main contention in the case is whether 
the Municipal Council published a_notifi- 
cation as required by s. $0 of the District 
Municipalities Act. Under that section 
when a Municipal Council shall have deter- 
mined under the provisions of ss. 78 and 
79 to levy any tax or toll for the first time 
or at-a new rate, the Chairman shall forth- 
with publish a notification in the District 
Gazette and by beat of drum specifying 
the rele at which the tax or toll shall be 


fob I. O, 1996) 


levied from a daté to be specified in the 
notification. The notification published by 
the Municipal Council on the 16th October, 
1920, was to the following effect :— 

“This (¢.e., profession tax) will be levied 
at the maximum ratesin Sch. IV of the 
District Municipalities Act V of 1920.” 

This notification does not comply with 
the requirements ofs. 80. What the Muni- 
cipal Council published amounted only 
that the profession tax will be levied at an 
increased rate. It ought to mention in the 
notification the fate at which the profession 


tax was going to be levied. Instead of that. 


the Council published a notification to the 
effect that it would collect at the maximum 
rates in Sch. IV. The reference to Sch. IV 
is not a sufficient compliance with the clear 
terms ofs. 80; for that section says the 
rate at which the tax is to be levied should 
be mentioned. I think this is a serious 
defect in the notification published and it 
cannot becured in any way. 
Municipal Council proposes to levy a tax, it 
must make the people understand at what 
rate it is going to collect the tax and should 


not simply say it is going to collect the ` 


tax as provided for by the District Muni- 
cipalities Act in Sch, IV or anything of the 
kind. On this point the plaintiff was 
entitled to succeed and the District Munsif 
was right in holding that the Municipal 
Council could not collect the tax when the 
notification did not comply with the require- 
ments of the law. The revision petition is 
dismissed with costs. i 

After delivering the judgment my atten- 
tion is drawn to a judgment of Mr. Justice 
Jackson in Krishna Jute and Cotton 
Mills Co Lid., Ellore v, Municipal Council, 
Vizanagaram (1) and I am glad to find that 
Iam in agreement with him. 

In © R. P, Nos. 376 anv 377 or 1924. 

Same order as the above in the above two 
petitions but the respondent will have his 
costs only in O, R. P. No. 377 of 1924. 

vV. N. V, Petitions dismissed. 

Z. K. 


(1) 91 Ind. Cas. 297; 22 L, W, 619; 49 M, L. J. 542; 
A, I. R. 1926 Mad. 152, 
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LAHORE HIGH COURT. 
Letrers Parent APPEAL No. 49 or 1925. 
April 7, 1926. 
Present:—Sir Shadi Lal, Kr., Chief 
Justice, and Mr. Justice LeRossignol. 
SHIV RAM AND oTHERS—PLAINTIFFS— 


APPELLANTS 
versus 
PRAHLAD RAI AND oTHers—DEreNnDANTS 
— RESPONDENTS. 


Civil Procedure Code (Act V of 1908), ss. 16, 17— 
Administration suit--Place of suing—Portion of im- 
moveable property within jurisdiction of Court, efect 
of. 
A suit for the administration of the estate of a 
deceased person is cognizable by a Court within 
whose jurisdiction a portion of the immoveable pro- 


_perty comprised in the estate is situate. [p. 691, col, 
2 


Letters Patent Appeal from an order of Mr, 
Justice Martineau, in Miscellaneous Jfirst 
Civil Appeal No, 2175 of 1924, dated the 
27th January, 1925, and printed as 94 Ind. 
Cas. 1046. 

Lala Moti Sagar, R. B., and Lala Fakir 
Chand, for the Appellants. 

Lala Badri Das, R. B. and Mr. Chandar 
Gupta, for the Respondents. 

JUDGMENT.—In February 1920, one 
Indar Singh, who owned property in the 
Ludhiana District as well as in Burma, died 
leaving him surviving a brother Shiv Ram 
and widow, Musammat Ishari. It appears 
that the deceased had made a Will before 
his death disposing of his property, and that 


‘the defendant Prahlad Rai made an applica- 


tion in Burma for obtaining a Probate of 
the Will. During the pendency of the Pro- 
bate proceedings Shiv Ram and his descend- 
ants brought the present action in which 
they claimed various reliefs. They asked 
forthe administration of the estate left by 
Indar Singh, fora declaration that the Pro- 
bate proceedings should not affect them, 
and foran injunction restraining the defend- 
ant, Prahlad Rai, from interfering with the 
property of the deceased. 

Now, there can be no doubt that the 
estate of Indar Singh includes immoveable 
as well as moveable property, and that part 
of the immoveable property is situate with- 
jn the local limits of the jurisdiction of the 
Ludhiana Court. Weconsider that the suit 
for the administration of the estate of the 
deceased is cognizable by the Ludhiana 
Court, asa portion of the immoveable pro- 
perty is stitute within the jurisdiction of 
that Court, The suit involves the deter. 
mination of a right to, or interest in, im- 
moveable property and comes within the 
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purview ofs. 16, cl. (d) read with s. 17 of 
©. P.C. These sections are not confined to 
suits involving only immoveable property, 
but they apply equally to suits for immove- 
able property as well as moveable property 


provided that the immoveable property is’ 


situate wholly orin part within the local 
jurisdiction of the Court, vide, Jairam 
Narayan Rajev. Atmaram Narayan Raje 
(1), which deals with cl. 12 of the Letters 
Patent of the Bombay High Court, the 
language of which is indistinguishable 
from that used in the Code, It is true that 
the suit is directed mainly against the Pro- 
bate proceedings taken in Burma but that 
fact does not oust the jurisdiction of the 
Ludhiana Court, which, as stated above, is 
established by reason of the relief relating 
to the administration of the estate includ- 
ing immoveable property situate in the 
Ludhiana District. 

We accordingly hold that the Senior 
Subordinate Judge of Ludhiana had 
jurisdiction to entertain the suit, and 
accepting the appeal we remit the case 
tothe trial Court for determination in 
accordance with law. The parties are direct- 
ed to bear their own costs. 


Z, K. Appeal accepted. 
(1) 4 B. 482; 2 Ind. Deg, (x. s.) 830. 


ra eam 


CALCUTTA HIGH COURT. 


"APPEAL FROM ORDER No. 402 or 1923. 
June 30, 1925. 
Present:—Justice Sir Hugh Walmsley and: 
Mr. Justice Mukerji. 
Nawab NUZHAT-UD-DOWLA 
AND OTHERS—J UDGMENT-DEBTORS— 
APPELLANTS 
versus 

BENI MADHAB AND OTHERS—- 

Deceen HOLDERS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXI, rr. 
11, -18-—-Execution of decree—Decree-holders, several 
Omission to specify names of other decree-holders, 
effect of —Irregularily. f 

The omission on, the part of a decree-holder to 
state in an application for execution the names of all 
the persons who are interested in the decree is not 
© gucha defect as would invalidate the execution pro- 
ceedings. lt isin the discretion of the Court whe- 
ther or not notice should be given to the other decree- 
holders orto the judgment-debtor, before making an 
order for execution under O. XXI, r.15 ofthe O. P. 
O., but itis not obligatory upon the Court to issus 
such notice and ‘it is, therefore, not absolutely. neces. 

ary. that the names of all the decree-holders should he 
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given in the execution petition by the executing 
decree-helder. Where the other decree-holders sub- 
sequently come in and give their consent to the 
execution of the decree and there is nothing to sup- 
pose that their interests have not been properly safe- 
guarded, the omission to give their hames in the appli- 
cation for execution would not ‘invalidate the execu- 
tion proceedings. [p. 693, col. 2.] : 


Appeal against’ an order of the Subordi- 
nate Judge, First Court, 24-Perganas, dated 
the 5th September, 1923. 

Mr. B. C. Laha and Babu Tarakeswa 
Nath Mitter, for the Appellants. i 

Mr. A. N. Bose, Babu Nagendra Nath 
Ghose and Moulvi A. 8. M. Akram, for the 
Respondents. 


JUDGMENT. 

Mukerji, J.—This appeal arises out of 
an order passed under s. 47, C. P.O. The 
judgment-debtot is the appellant in this 
appeal. The application for execution was 
filed by one Prince Sultan Hossain Mirza 
on the 11th April, 1922, .for execution of a 


.decree passed in Original Suit No. 3 of 


1200 of the Court of the Additional Sab- 
ordinate Judge of 24-Perganas which was 
ultimately. affirmed by the Privy Councilin 
Appeal No, 16 of 1903. The learned Sub- 
ordinate Judge has held that the application 
is maintainable under the provisions of 
s. 47 of the C. P. O. 

The decree in question was in favour of 
one Prince Nanhey Mirza and others. By 
transfer of certain interests in the decree, 
the persons who have become entitled to 
the decree-holders’ interests are these: A 
10-annas share was sold to one Mehdi 
Hossain who in his turn sold 4-annas out 
of his 10-annas to one Lala Mohun Lal. 
The 6-annas that remained with the origin- 
al decree-holders have now been inherited 
by three persons, namely, Sultan Hossain 
Mirza, Nawab Akbari Begum and Nawab 
Dilband Begum. The first one of these 
persons is the executing decree-holder. 
The 6-dnnas share which remained with 
Mehdi Hossain after transfer to Lala Mohun 
Lal of the 4-annas out of the 10 annas pur- 
chased by him has now devolved on his 
death on his widow Haidari Begum, his 
two daughters Zakia Begum and Taiba 
Begum and his two sons Nazir Hossain and 
Abid Hossain. Nazir Hossain and Abid 
Hossain have been declared’ insolvents and 
the 34-annas share which they inherited is . 
now in the hands of the Receiver appointed 
in the insolvency proceedings, namely, one 
Pravudayal Rastogi. The 24-annas share 
which belonged to the widow and the two 
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daughters of Mehdi Hossain, namely, 
Haidari Begum and Zakia Begum and 
Taiba Begum is now in the hands of the 
administrators to the estate left by them, 
namely, Beni Madhab and Basanta Roy. 
Beni Madhab and Basanta Roy are also the 
heirs of Lala Mohun Lal to whom Mehdi 
Hossain had sold 4-annas out of the 10-annas 
purchased by him. 

The objections put forward on behalf of 
the appellant in this appeal are mainly 
three. The first objection is that the ap- 
plication for execution is not maintainable, 
inasmuch as there are defects in it and 
because it is not complete. Itis urged that 
the necessary particulars have not been 
embodied in the application and further- 
more, when it is an application under 
O. XXI, r. 15, 0. P. O., it should contain the 
names of all the decree holders who are 
interested in the decree so that notices of 
the application may be served.on them. It 
appears that, in the application for execu- 
tion, besides the names of the executing 
decree-holders, whoare interested, the names 
of certain other perons are given, namely, 
“those of Beni Madhab and Basanta Roy and 
ulso of Nawab Dilband Begum and Nawab 
Akbari Begum. The names of Beni 
Madhab and Basanta Roy are mentioned; 
but it is not stated whether they are 
there in their capacity as administrators 
to the estate of Haidri Begum, Zakia 
Begum and Taiba Begum or as_ heirs 
of Lala Mohun Lal. It is contended on 
behalf of the appellant that this is one of 
the defects in the application. The other 
defect in the application thatis complained 
of is that the names of Nazir Hossain and 
Abid Hossain are not mentioned nor does 
the name of Pravudayal Rastogi who has 
been appointed Receiver to their estate, ap- 
pear therein asone of the decree-holders. 
Applications have been filed subsequent to 
the institution of these proceedings both 
by the Receiver, Pravudayal Rastogi, asalso 
by the administrators, Beni Madhab and 
Basanta Roy, giving their consent expressly 
to the execution proceedings. The ques- 
tion now arises as to whether the omission 
on the partof the applicant for execution 
of the decree to mention the names of these 
persons and the interests which they have 
in the decree is such a defect as would be 
sufficient for holding that the proceedings 
are incomplete and, therefore, invalid. On 
a reference to O. XXI, r. 11, 0. P. O., it 
_ appears that, so far as the names of partieg 
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are concerned, all that is necessary to be 
stated in the application is, first of all, the . 
names of the parties to the decree and then 
the name of the person against whom exe- 
cution of the decree is sought. These 
particulars have to be embodied in the ap- 
plication so that there may not be any difi- 
culty in the matter of identification of the 
decree in respect of which execution is 
sought for. I am not prepared to hold that 
the omission on the part of a decree- holder 
to state in the application for execution 
the names of all the persons who are inter- 
ested in the decree is such a defect as 
would invalidate the execution proceedings. 
It is quite true that when an application is 
made under O. XXI, r. 15, 0. P. C, by one 
of the decree-holders for execution of the 
whole decree which has been passed joint- 
ly in favour of himself and others, the 
Court has got to pass proper orders in 
order to protect the interests of all the 
decree-holdezs; but, in my opinion, it is not 
absolutely necessary that the names of all 
the decree-holders should be given in the 
execution petition by the executing decree- 
holder. As has been held in the case of 
Durga Das Nandi v. Dewraj Agarwalla (1) 
itis in the discretion of the Court whether 
or not netice should be given to the other 
decree-holders or to the judgment-debtor 
before making an order for execution under 
O. XXI, r. 15, C. P. ©; but it is not obliga- 
tory upon the Court to issue such notice. 
In the present case, the other decree-holders 
having subsequently comein and having 
given consent to the execution ofthe decree 
and there being no reason to suppose that 
their interests have not been properly safe- 
guarded, Lam unable to say that this defect 
js one which would invalidate the proceed- 
ings in any way. 

The next contention that has been urged 
on behalf of the appellant is that the 
learned Judge of the Court below was 
wrong in allowing the decree-holders to 
adduce further evidence after arguments 
had been heard and order has been reserv- 
ed in the case. The arguments were heard 
on the llth August, 1923. After that date, 
an application was filed on behalf of the 
decree-holders praying for an opportunity 
to adduce further evidence. The applica- 
tion was filed on the 16th August, 1923, and 
the learned Judge granted the same in 
view of the fact that, in the petition of 
objection that was filed on behalf of the 

(1) 33 e 306; 3:0, L, J. 112; 10 C. W. N. 297, 


ka ah 
(bed. 


judgment-debtor, it was notexpressly stated 
what was the ground upon which it was 


sought to be contended that the decree- 


holder was not entitled to maintain the 
application. It seems to me that there is 
considerable substance in what has been 
urged before us on.behalf of the decree- 
holder when itis stated that his client or 
his lawyers understood the objection of 
the judgment-debtor to mean that it was 
not proved that” the executing deeree- 
holder was the son of Prince Nunhey 
Mirza who was one of the original 
decree-holders. It is said on their be: 
half that evidence was given on ` that 
point and that they did not understand 
that there was.a further objection which 
the judgment-debtor put forward at the 


time of the hearing to the effect that the 


Receiver to the estate of Prince Nunhey 
Mirza was dead and, therefore, the execut- 
ing decree-holder was not entitled to majn- 
tain the application without adducing 
proof of the fact that the estate had been 
inherited by him. The learned Judge 
granted the application of the decree- 
holders and I am unable to hold that in the 
circumstances to which I have referred, he 
exercised his discretion wrongly in allow- 
ing the decree-holders to adduce further 


`, evidence although arguments had already 


‘been heard in the case. 
The last objection urged on behalf of the 


judgment-debtor-appellant is with regard ` 


to the question of limitation. The learned 
Judge has found in his judgment that 
there was a successful application for 
‘execution in the year 1914 and he is of 
opinion that, it having been proved that 
there was such an application, the present 
application is not barred by limitation. 
It is urged on behalf of the appellant that 
- the learned Judge was wrong in supposing 
that ‘there was such an application in 


1914 and that, as a matter offact, what was. 


put in before the learned Judge was ‘a 
copy of an application for execution—not 
jn respect ofthe decree which is at present 
under execution but of some other decree. 
We have gone into this matter with scme 
degree of care and we are satisfied that 
there is no ‘substance in this contention. 
In any event, when the witness Mozaffer 
Ali Khan who spoke to this application 
and the proceedings in connection with it 
was examined on behalf of the decree- 
holders, he was not at all cross-examined 
with regard to this matter and no question 
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was putto him to show that, as a matter: 
of fact this application of the year 1914 did 
not relate to the decree now under execu- 
tion. The appellant's further grievance is 


‘that certain documents which he had ‘filed 


in order to show that the execution was. 
barred by limitation had not been receiv- 
ed by the learned Judge. Those papers 
are on the record and it does not appear 
that any attempt was made on his behalf 
to have them admitted on the record as 
evidence and further, even if the state- 
ments contained in those -documents be 
accepted as correct, the fact still remains 
a successful application 
in the year 1906 and there was a further 
application in the year 1914 which was 
also successful and, consequently, the pre- 
sent application cannot be said to be barred 
by limitation. 

For all these reasons, I am of opinion, 
that there is no substance in this appeal 


and thatit should be dismissed with costs © > 


—hearing fee, ten gold mohurs, which will | 
be divided equally between the two sets of 
respondents who have appeared. : l 
Walmsley, J.—I agree. 
is Appeal | ee 


ALLAHABAD HIGH COURT, 
- Civic Reviston No. 35 or 1926, 
May 5, 1926. 
. Present:—Mi. Justice Daniels. 
F iru SUNDER LAL-KAPOOR CHAND 
—DEFENDANT—A PPLICANT 
VeETSUS 
Rin BAWAN PRASAD-KAMTA 

PRASAD—PuaintirF—OpposiTe Parry. 

Civil Procedure Code (Act V of 1908), s. 11—Res 
judicata—Cross suits between same parties—Decision 
am one, whether operates as res judicata in the other. . 

If one of the two cross suits between the same 
parties arising out of the same transaction is decided 
before the other and the issue for decision in both 
suits is the same, the decision in the one suit oper- 
ates as res judicata in the other. 

Revision from an order of the Small 
Cause Court Judge, Allahabad, dated 
the 25th January, 1926. 
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Mr. S. K. Dar, for the Applicant 

Mr. Damodar Prasad and Dr. M L. Agar- 
wala, for the Opposite Party. 

JUDGMENT. —These revisions arise 
out of two Small Cause Court suits between 
the same parties. The applicants are a 
firm at Agra and the opposite party a 


firm at Allahabad. Both suits arise out of. 


a contract for the sale of certain sleepers 
by the Allahabad firm to the Agra firm. 
The Agra firm refused to take delivery 
of’ the sleepers on certain grounds, and 
they were eventually sold at a less price 
with the consent of both parties to a third 
person. The Agra firm had paid a sum 
of Rs. 200 as earnest money in respect of 
the purchase. They instituted a suit ‘in 
| the Small Cause Court at Agra for the 
returo of this Rs. 200 and for Rs, 250 da- 
mages. This suit was dismissed: by the 
Small Cause Court ona finding that the 
original contract had been cancelled with 
the consent of both parties and that no 
monsy' was payable to either party in res- 
pact of it. Before this decision the Allab- 
bad- firm had filed a suit in the Small 
Cause Court at Allahabad claiming dam- 
aze3 for breach of contract. ‘Noapplication 
was made to have the two suits tried toge- 
thar, or tohave the second suit stayed. 
Bafore the second suit came on for hear- 
iag the Agra suit had been decided. A 
plea of res judicata was accordingly raised 
in the suit at Allahabad. The Judge of 
the Small Cause Court decided that the 
finding in the Agra suit did not operate as 
res judicata, and it is principally in respect 
of this finding that the revision is pressed, 
The Judge of the Small Cause Court based 
his decision on the ground that the question 
of recovery of damages was not in issue in 
the former. suit. Before me it is argued 
that the basis of the Agra decision is the 


statement in the judgment that had any. 


money Been payable to the plaintiffs, they 
would ,have insisted upon its payment out 
of the price paid by the ultimate purchaser 
of the disputed sleepers. Reading the 
- judgment as a whole there is no doubt 
whatever in my mind that the finding on 
which the judgment was based was that 
the original contract had come to an end 
and been cancelled by the mutual consent 
of both parties. The learned Judge says: 
“I am of opinion that both parties had 
absolved each other from the liability. I, 
therefore, dismiss the suit.’ No doubt the 
issue originally framed was: “To what 


695 


amount, ifany, are the plaintiffs entitled 
from the defendants?" but the issue on 
which the case was heard and decided was 
whether there was any subsisting’ contract 
in respect of which a cause of action could 
be based. This issue was obviously raised 
also in the Allahabad suit; and the finding 
at which the learned Judge had arrived in 
the previous suit was clearly fatal to the 
claim of the Allahabad firm. It is objec‘e], 
however, that the claim could not operate 
as res judicata because the Agra suit was 
decided in favour of the Allahabad firm. 
No question of the Allahabad firm being 
deprived of a right of appeal could arise as 
the decision was one of a Small Cause Court 
which was final between the parties, [lad the 
case- been on the regular side it is possible 
that the plaintiffs, if they wished to attack 
the finding so far as it was against them, 
might have adopted the course laid down 
in the Full Bench case of Jamaitunnissa 
v. Lutfunnissa (1). However that may he, 


- it appears to me clear that the issue raised 


in the Allahahad suit had been raised in 
the previous suit and heard and finally 
decided. In my opinion, therefore, the 
learned Judge of the Small Cause Court at 
Allahabad was wrong in holding that the 
decision did not operate as res judicata, 

I, therefore, allow Revision No. 35 against 
the Allahabad decision and dismiss Small 
Cause Court Suit No. 2588 of 1925 with 
costs in all Courts. I dismiss Revision No. 
36 of 1926 against the Agra decision. The 
respondents in that case will be entitled to 
their costs of that revision. 

s. D. Revision No. 3.5 allowed. 

< Revision No, dG dismissed. 
ga 7 A. 603; A. W. N. (1885, 8); 4 Ind. Den in. a) 





CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Droxge No. 675 
oF 1922. 

April 17, 1924. 
Present:—Sir Lancelot Sanderson, Kr., Chief 
Justice, and Mr. Justice (thakravarti 
SATYA RANJAN ROY CHOUDHRY 
AND ANOTHER— DEFENDANTS Nos, 2 AND J— 
APPELLANTS 
VETSUS 
SARAT CHANDRA BISWAS-— PLAINTI Tp 
— RESPONDENT. 
Civil Procedure Code (Act V ef IGOS), n 21: 
Legal representative — Person taling awe; wroperin of 
deceased, whether executor de son tort Sait among 
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tstate—Executor de son tort, whether can be impleaded 
as party in presence of legal representative. : 

A person does not by merely taking away a portion 
of the property of a deceased person, while there is 
a legal representative present, become an executor 
de son tort of the estate of the deceased. [p. 696, col. 2.] 

While a legal representative within the primary 
meaning of the word is in existence an executor 
de son tort need not necessarily be added as a party to 
asuit instituted against the estate of the deceased, in 
addition to such legal representative. [ibid.] 

A person does not become an executor de son tort 
unless he intends to act as the legal representative of 
the.deceased and to represent his estate by jnter- 
meddling with it. {ibid} 

Appeal against a decree of the Subordi- 
nate Judge, Nadia, dated the 7th December, 
1921, modifying that of the Munsif, Meher- 
pur, dated the 17th June, 1921. 


Babus Panchanan Ghose and Girish Chan- 
dra Banerji, for the Appellants. 
Babu Monmotha Nath Roy, 


for the Re- 
spondent. 


JUDGMENT. 

Chakravarti, J.—This isa second ap- 
peal by defendants Nos. 2 and 3, and it 
arises out of a suit which the plaintiff 
broughton a hand-note executed by one Lalit 
Mohan Bhuttacharya. 

After the institution of the suit Lalit 
Mohan died. The plaintiff brought in on 
the record as the legal representative of 
Lalit Mohan not only defendant No.1, the 
widow of Lalit Mohan and admittedly his 
legal representative, but also added defend- 
ants Nos. 2 and 3 on the ground, to quote 
the words of the learned Subordinate Judge 
that “on his (Lalit Mohan’s) death the de- 
fendants Nos.2 and 3 appropriated some 
bricks of the kiln” which belonged to Lalit 
Mohan. The learned Subordinate Judge 
further found that defendants Nos. 2 and 
3 took away those bricks under the orders 
of the District Board of Nadia. 

The Subordinate Judge held that the 
claim was valid, and made a decree not only 
against the widow as representing the estate 
of Lalit Mohan but alsoagainst defendants 
Nos. z and 3 as the legal representatives of 
Lalit Mohan. 


Defendants Nos. 2 and 3 have preferred : ed Subordinate Judge, 


this appeal, and it was contended on their 
‘behalf that they had no concern with this 
litigation and were wrongly made parties 
to it. It was further contended that the 
widow was the legal representative of the 
deceased man and she represented the es- 
tate of Lalit Mohan, and the bringing in of 
defendants Nos. 2 and 3 was, therefore, not 
justified in law. 
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It was further contended on behalf of 
the appellants that assuming that a person 
by intermeddling with the estate of the 
deceased may make himself liable as an 
executor de son tort,the findings in this case 
did not show that defendants Nos. 2and 3 
were really executors de son tort, , 

On behalf of the respondent, the learned 
Vakil contended that the order of the 
Courts below adding defendants Nos. 2 and 
3 as legal representatives of the deceased, 
in addition to the widow, was justi- 
fied under s. 2, cl. (11) of the O. P. O. It 
was also contended by the learned Vakil 
for the respondent that the finding in this 
case that defendants Nos. 2 and 3 took 
away some bricks belonging to the de- 
ceased, made them legal representatives of 
the deceased within the meaning ofe. 2, cl. 

11). 

| ir Roy who appeared for the respond- 
ent,. however, ‘was unable to produce any 
authority on the point that the mere taking 
away of a portion of the property of a 
deceased man makes the person, who takes 
away a portion of the property while there 
is a legal representative present, become 
an executor de son tort. The learned Vakil 
has also not been able to find any authority’ 
for the proposition that while a legal repre- 
sentative within the primary meaning of 
the word is in existence, an executor de 
son tort should also be added as a party to 
the suit in addition to such legal repre- 
sentative. 


It appears tome that the contention of 
the learned Vakil for the appellants is 
well-founded and that when Lalit Mohan 
left a widow who represented his estate 
after his death in this suit which was 
brought against Lalit Mohan on a personal 
obligation of Lalit’s, on Lalit’s death 
his widow would be the proper represen- 
tative of the deceased man in a suit against 
him. i 

As to the second point, I think it is 
only necessary for me to say that I do not 
think that ‘upon the findings of the learn- 
the defendants 
Nos. 2 and 3 were atall executors de son 
tort ofthe estate of Lalit Mohan. There 
is no finding that they intended to act as 
legal representatives of Lalit Mohan and 
to represent his estate by intermeddling 
with ib.- : 

Therefore, I think that the order bring- 
ing in. defendants Nos. 2 and 3 and the 
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decree which was made in their presence 
as necessary parties are not correct. 

The appeal is, therefore, allowed.and the 
suit dismissed as against defendants Nos. 2 
and 3. 

The plaintiff will pay the costs of the de- 
fendants Nos. 2 and 3 in all the Courts in- 
cluding the costs of this appeal. 

Sanderson, O. J.—I agree. 

Z. K. Appeal allowed. 


MADRAS HIGH COURT. 
APPEAL AGAINST APPELLATE ORDER No. 4 
or 1924. 

January 15, 1926. 

Present: :—Mr. Justice Madhavan Nair. 
VELLATHUSSERI CHAKKALAKUMPIL 
RAMAN MENON—DerenDant— 
APPELLANT 
versus 
VELLATHUSSERI CHAKKALAKUMPIL 
PANGUNNI MENON-—PLAINTIFE 
~-- RESPONDENT. 

“Civil Procedure Code (Act V of 1908), s. 2 (12), 0. 
“XX, r. 12—Mesne pr ofits, decree for—Hixecution of de- 
cree—Interest, whether ‘can be allowed by Executing 
Court. 

A Court which executes a decree must, execute it as 
it stands. [p. 698, col. L.} 

There is no rule which makes it obligatory upon a 

_ Court to allow interest on mesne profits; it is a matter 
of judicial discretion to be exercised according to the 
circumstaness of the case. If the Court which assesses 
masne profits improperly exercises its discretion 
and disallows interest on erroneous grounds, the re- 
medy of the decree-holder is by way of an appeal. 
He cannot, in execution, claim interest where the 
decree is silent as to interest. [<bid.] 

Where the amount of mesne profits which a decree- 
holder is to get under a decree is fixed by the Court 
and is not to be ascertained in execution proceedings, 
it cannot be said that the amount so fixed does not 
include interest. [p. 697, col. 2.1, 

Appeal against a ‘decree of the District 
Court, South Malabar, in A. S. No. 68 of 
1923, presented against an order of the 
Court of the District Munsif of Ponnani, in 
E. P. No. 1420 of 1922 in O. S. No. 475 of 
1917. 

Mr. K. P. Krishna Menon, for the Appel- 

“Jani. 

Mr. K, P. Raman Menon, a the Respond- 
ent. 

JUDGMENT.—The question involved 
in this appeal is whether the judgment- 
debtor, who isthe appellant before me, Ns 
bound to pay interest on the mesne profits 
decreed against him, : 


|| 
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The decree, so far as it relates to mesne 
profts, runs as follows :—“that he (defend- 
ant) do pay to plaintiff Rs. 375 for kanni- 
pattam of the year 1092 and future mesne 
profits from Sth Dhanu 1092 at 638 paras of 
Paddy and Rs. 338 a year ending with 7th 
Dhanu until surrender, or until the expira- 
tion of 3 years from this date.” In the 
light of the decision in Grish Chunder 
Lahiri y. Shoshi Shilkhareswar Roy (1) the 
learned District Judge decided that interest 
on mesne profits should be allowed unless 
expressly excluded and allowed it at the 


“rate of two per cent. 


a think that case is clearly distinguish- 
able. 

There, the trial Court did not fix the 
amount of mesne profits but directed that 
it should be ascertained on enquiry at the 
time of the execution of the decree and it 
was held that a decree for mesne profits 
interest on such profits having 
regard to the definition of the expression 
“mesne profits” in the Code. In the present 
case the amount of mesne profits which 
the decree-holder was to get under the 
decree has been already fixed by the Court 
and was not to be ascertained afterwards. 
It cannot be said that the amount so fixed 
does not include interest. I do not, there- 
fore, think that the ruling of the Privy 
Council or the definition of mesne profits 
relied upon can justify the award of 
interest.. 

What the decision in Grish Chunder Lahiri 
v. Shoshi Shikhareswar Roy (1) lays down 
and what it does not, has been well pointed 
out by Mukerji and Holmwood, JJ., in Har- 
manoje Narain Singh v. Iamprosad Singh 
(2). Referring to this decision and to another 
decision of their own Court, the learned 
Judges state: “They are, no doubt, author- 
ities for the proposition that where a 
decree declares that the plaintiff is entitled 
to mesne profits and says nothing about 
interest, if the amount of mesne profits is 
left for determination by the Court of exe- 
cution, the decree-holder is entitled to 
interest upon the mesneprofits and to have 
such interest added to the mesne profits when 
they are ascertained. But these cases do not 
lay down that, if the Court which ascertains 
the mesne profits has omitted to allow inter- 
est, it is open to the Court which executes 


(1) 27 C. 951; 27 L A. 110:4 ©. W.N, 631: 10 ALL. 
J. 356; 2 Bom. L. R. 709; TSar. P. C. J, 687, 14 Ind. 
Dee. (x. s.) 622 (P. C.). 

(2) 60. L. J. 462. 
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the decree for mesne profits to allow interest 
in execution proceedings. It is an elemen- 
tary principle that the Court which executes 
the decree must execute it as it stands. 
Besides, there is no rule which makes it 
obligatory upon the Court to allow interest 
on mesne profits; it isa matter of judicial 

` discretion, to be exercised according to the 

circumstances of the case....If, therefore, 
the Court which assessed mesne profits 
improperly exercised its discretion and dis- 
allowed interest on erroneous grounds, 
the remedy of the decree-holders was by 
way ofan appeal. They cannot now claim 
interest when the decree for mesne profits 
is silent as to interest’. These observations 
cannot be brushed aside as mere obiter 
dicta as suggested by the learned Vakil 
for the respondent. I respectfully agree 
with them [see also Narendra Lal Khan 
v. Bomkesh Mitter {8).] 


{fn C.M. S. A. No. 74 of 1924, in disallow- . 


ing interest on mesne profits awarded by a 
decree which was in similar terms like the 
present one, Wallace, J., states the law thus: 
“I read the law to be that, when the trial 
Court has not fixed a figure for mesne profits, 
but has left that to be determined in exe- 
cution, the Executing Court may record 
interest; but when it has fixed a figure for 
mesne profits, it is not open to the Exe- 
cuting Court to record interest, because it 


cannot be said that the mesne profits’ figure. 


already fixed does not include interest. 
Interest on the mesne profits, is, therefore, 
disallowed.” 
- On behalf of the respondent, my atten- 
tion has been drawn to a decision in 
Lalta Prasad v. Sri Ganeshji (4) in which, 
though the amount of mesne profits was 
fixed the learned Judges following the 
` Privy Council decision -allowed interest, 
and in doing so, they also relied upon a 
prior decision of their own Court in Narpat 
Singh v. Har Gayan (5) which like the case 
in Grish Chunder Lahiri v. Shoshi Shikha- 
reswar Roy (1) related to the execution of a 
decree where the mésne profits had not been 
fixed by the trial Court. 
the learned Judges do not observe the 
distinction pointed in Harmanoje Narain 
Singh v. Ramprosad Singh (2) and also by 
“Wallace, J, in C. M. S. A. No. 74 of 1924. 
“The decision in Lalta Prasad v. Sri Ganeshji 
(4) ignores the principle that the Court 

(3) 53 Ind. Cas. 227; 30.0. L. J. 205. : 

(4) 67 Ind. Cas. 219; 44 A. 379; 20 A, L. J. 348; 4 T. 
PL. R. (4) l4; A.I R. 1922 All 117. 

15) 25 A, 275; A, W, N, (1903) 42. 


Apparently, | 
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‘which executes a decree must execute it as 


it stands, and also overlooks the fact that, 
when the trial Court fixed the amount of 
mesne profits, it must have done so with 
due regard to the definition of mesne 
profits and that there was nothing to show 
that the amount so fixed did not include 
interest. I am not inclined to follow that’ 
decision. The case in Banwari Lal v. 
Rama (6) does not help the respondent as 
the facts do not show whether the trial 
Court had fixed the amount of mesne pro- 


. fits in that case. 


I hold that, since the amount of mesne 
profits was fixed by the trial Court, it was 
not open to the Executing Court to award 
interest, because it cannot be said that the 


-mesne profits already fixed do not include 


interest. The decree of the learned District 
Judge as regards interest on mesne profits 
is, therefore, set aside with costs here and 
in the Court below. 

In the memorandum of objections filed 
by the respondent, the question raised is as 
regards the price of paddy per para. It is 
contended thatthe lower Court erred in 
fixing the price of paddy atannas 12 a para, 
instead of Rs. 1-8-0 a para. Thisis purely a 
question of fact. There is ample evidence to 
support the concurrent conclusions of the 
lower Courtson this point. .The memo- 
randum of objections is dismissed with costs, 

vV. N. V. Appeal allowed. 

Z. K. 

(6) 17 Ind. Cas, 915; 10 A. L. J. 533. 


CALCUTTA HIGH COURT. 
APPBAL FROM APPELLATE DRORES No. 2504. 
‘OF 1923. 

March 2, 1926. 

Present:—Mr. Justice Cuming and 
Mr. Justice B. B. Ghose. 
NIRODE KANTA CHAKRABURTTY— 
PLAINTIFF—APPELLANT 

A versus ; 
NRIPENDRAKUMAR CHAKRABURTTY 


AND OTAERS—DEFENDANTS— RESPONDENTS. 

Mortgage suit—Person claiming paramount title, if 
proper party—Objection in second appeal, maintain- 
ability of. 

In a mortgage suit it is inexpedient that a para- 
mount title should be brought into controversy, and 
as a rule, a person claiming paramount title should 
be discharged from the suit. But where a plaintiff 
impleads such a person as a party and the question 
whether he has a superior title is fought out in two 
Courts it does not lic in the mouth of the unsuccess~ 
ful plaintiff to raise the objection ‘in second appeal 
that the question in controversy between them should 
not have been decided in the suit. [p. 699, col. 2.) 
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a decree of the Sub- 


_ Appeal against 
ordinate Judge, First Court, Dacca, dated 
the 15th June, 1923, affirming that of the 
Munsif, Third Court, Munshigunj, dated the 
29th of November, 1921. 

Babu Prokash Chandra Mazumdar, for 
the Appellant. 

Dr. Sarat Chandra Basak and Babu Jatish 
Chandra Guha, for the Respondents. 

JUDGMENT. 

Ghose, J.—This appeal arises out of 
a suit to enforce a mortgage with regard 
to certain properties which included a jote, 
defendant No. 1 was the mortgagor. De- 
fendants Nos, 2 to 6 were made parties on 
the ground that they had acquired an 
interest in the equity of redemption and 
were necessary parties to the suit. 

Defendants Nos. 2 to 5claim to be the 
sole landlords of the raiyati holding. They 
alleged that they sold the holding in execu- 
tion of a rent-decree obtained by them and 
had purchased it, and after their purchase 
they served notice upon the plaintiff to 
annul his mortgage encumbrance under 
s. 167 of the Benga! Tenancy Act, so the 
mortgage with regard to the jote had been 
annulled. Defendant No. 6 is the tenant 
under them. On this state of the plead- 
ings the trial Court went into the question 
whether the property in the hands of de- 
fendants Nos. 2 to 6 was liable. for the 
mortgage-debt. ‘It held that it was not, as 
these defendants had obtained the property, 
tree from all encumbrance by annulling the 
mortgage under the provisions of the Bengal 
Tenancy Act, A mortgage-decree was passed 
against defendant No.1 with regard to 
those properties only which are still in his 
possession. The plaintiff appealed against 
that decision and the Subordinate Judge 
has affirmed the decision of the trial Court. 
The Subordinate Judge has found the 
questions referred to by the Munsif in 
favour of defendants Nos. 2 to 6. He 
found that defendants Nos. 2 to 5 were the 
sole landlords and that they had purchased 
the holding in execution of their rent- 
décree. He also held that service of notice 
had been proved. Upon these findings 
he held that the property was not 
liable to saie in their hand for the 
mortgage of the plaintiff. A prayer was 
made to the effect that ‘the plaintiff might 
be allowed to redeein the rent-charge of 
the landlords as a subsequent mortgagee. 
That was also rejected on the ground that 
the suit was not brought for the purpose of 


-a mortgage suit. 


ther the 
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redemption but for the purpose of enforc- 
ing the mortgage on the ground that the 
contesting defendants were only purchasers 
of the equity of redemption and that the 


‘suit could not be changed into one for 


redemption. 

The plaintiff appeals to this Court. The 
first contention before us on behalf of the 
plaintiff is that the contesting defendants 
having set up a prior right to the proper- 
ties they ought to have been discharged 
from the suit and it was urged that we 
should in second appeal make an order 
discharging these defendants from the suit 
and direct that a proper mortgage-decree 
should. be passed with respect to all the 
mortgaged properties as against defendant 
No. 1. It is, no doubt, true that in a suit on 
a mortgage itis inexpedient that a para- 
mount title should be brought into con- 
troversy and as arule a person claiming 
paramount title should be discharged from 
But in this case the 
plaintiff alleged that the title acquired hv 
the contesting defendants was subject io 
his mortgage and he fought out the case 
on the ground that the propertv in the 
hands of the contesting defendants was 
liable for the mortgage-debt. In such cir- 
cumstances the Court could not discharge 
the contesting defendants from the suit, 
Having fought out the question whe- 
contesting defendanis had a 
superior title to that of the plaintiff to the 
property purchased by them or not in two 
Courts, and having been defeated it does 
not lie inthe mouth of the plaintiff to raise 
the objection in second appeal that the 
question in controversy between him and 
the contesting defendants should not have 
been decided in the suit. This ground 
urged by the appellant must, therefore, fail. 

The second ground taken is this: The 
lower Courts have decided the questicn as 
regards the right of defendants Nos. 2 to 
as the sole landlords of the holding on the 
basis of a previous suit brought hv the 
plaintiffs beramdur against these defend- 
ants for possession of the property new in 
question. Itis contended that that decision 
was treated as having the effect of res judi- 
cata. Thelower Appellate Court tices not 
seem to have dealt with the questicn as 
res judicata, although the first Court lsa 
treated it as such. The learucd Subordinate 
Judge says that “this position was not 
assailed in the argument (on behalf 
of the plaintiff before him) and it could 
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not be in the face of the decision in the title 
suit with the plaintiff's benamdar.” What 
he really means to sayis that the deci- 
sion gives the facts so clearly that the 
learned Pleader who appeared for the 
plaintiff considered it to be fruitless to 
urge that question of fact against the find- 
ing contained in that judgment. But even 
assuming that the lower Appellate Court 
held the question to be res judicata it does 
not appear that he was wrong in so doing. 
But it is again urged that if that judgment 
is res judicata then the question as regards 
“the service of notice under s. 167 of the 
Bengal Tenancy Act which was found in 
favour of the plaintiff's benamdar in the 
previous suit ought to have been taken as 
res judicata in the present suit. This can 
hardly be contended now, because the 
decision in the previous suit was against 
the plaintiff's benamdar in spite of the find- 
ing in his favour as regards the question 
of service of notice. An authority for the 
_ proposition would be found in the case of 
. Run Bahadur Singh v. Lucho Koer (1). In 
the present case the learned Subordinate 
Judge found upon the evidence that notice 
was served upon the plaintiff annulling his 
encumbrance after the rent sale." There 
is no substance in this point also. 

It is next prayed that the plaintiff should 
be allowed to redeem the rent-charge of 
the landlord. The appellant in urging 
this contention has lost sight of the fact 
that there is no rent-charge subsisting, 
The landlords whose rent-decree was a first 
charge enforced their charge against the 
property and had put it up to sale 
and realised their charge by the sale of the 
property in execution of a decree against all 
parties who should have been joined. 
. Consequently the plaintiff has no interest 
as against the landlords-defendants entitl- 
ing him to redeem the property. Further, 
whatever right he had has been annulled by 
the service of the notice under s. 167 of the 
Bengal Tenancy Act, and there is no 
subsisting right of the plaintiff. The 
plaintiff, therefore, can claim no relief as 
against the contesting defendants. 

The appeal must, therefore, be dismissed 
with costs. 

Cuming, J.—I agree, 

A./s, D. Appeal dismissed. 

(1) 11 C. 301; 12 I. A. 23; 4 Sar. P. C. J, 692; 9 Ind. 
Jur. 202; 5 Ind, Dee. (N, s.) 960 (P, C). 


MADRAS HIGH COURT. 

Szconp OIvIL Appean No. 1090 oF 1923. 

° 3 AND 
CIVIL MisCELLANEOUS PETITION No. 3860 
oF 1923. 

March 2, 1926. 
Present:—Mr. Justice Odgers. 
ADDANKI LAKSHMANACHARLU— 
PLAINTIFT—APPELLANT IN 9, A. No. 1090 
OF 1923 AND PETITIONER IN O. M. P. 
No. 3860 or 1923 
i versus : 
MADDURI VENKATARAMA NAJA- 

CHARLU—Drrenpant—ResponDEntT, 

Civil Procedure Code (Act V of 1908), O. VI, r. 17— 
Amendment of plaint so as to deprive defendant of plea 
of limitation, whether permissible— Limitation Act 
(LX of 1908), s. 19—Acknowledgment—Initials, whether 
amount to signature, 

It is a cardinal principle of the law of amendment 
of pleadings not only that a plaint should not be 
amended so as to change the cause of action but it 
should not be amended in such a wayaswill take 
away avalid defence under the Law of Limitation. 
[p. 701, col. 2.) 

A plaint which is based ona loan alleged to have 
been made on a certain date and which is dismissed 
both by the tirst and Appellate Courts as being barred 
by limitation cannot be allowed in second appeal to 
be amended so as to change the date of the loan into 
alater date and thereby deprive the defendant of 
his plea of limitation. [ibid.] 

Initials are not equivalent to signature for the 
purposes of anacknowledgment within the meaning 
of s. 19 of the Limitation Act, especially where there 
is no evidence to connect the defendant with the 
initials, jp. 702, col. 1.] 

Lord St. John v. Boughton, (1838) 9 Sim, 219; 7 L. J, 
Ch. 208; 2 Jur. 413; 59 E. R. 342; 47 R.R. 224 and 
Ammayee v. Yalumalat, 15 M.261; 5 Ind. Dec. (x. s.) 
533, distinguished. 

Second appeal against a decree of the 
Court of the Subordinate Judge, Bezwada, 
in A. S. No. 89 of 1921, preferred against 
that of the Courtofthe District Munsif, 
Nuzwid, in O. 8S. No. 859 of 1919. 

Petition praying that in the: circum- 
stances stated in the affidavit filed there- 
with the High Court will be pleased to 
permit the petitioner to amend the plaint 
by correcting the date of the Rs. 800 item 
given as 28th January, 1916, into 28th 
November, 1916, in para. 3 of the plaint 
in the said Second Appeal No, 1090 of 1923 
on the file of the High Court. 

Mr. K. N. Rajagopala Sastry, for the Ap- 
pellant. 

Mr. Ch. Raghava Rao, for the Respondent. 

JUDGMENT.—This is a suit for money 
brought by the plaintif against the defend- 
ant who are husbands of sisters, The 
first Court held that no such indebtedness 
was proved, On appeal to the lower Appel- 
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late Court, the Subordinate Judge held 
that an amount of indebtedness was proved. 
There is one curious feature about this 
case, and that is, that the plaint sets forth 
the borrowings by the defendant of certain 
sums on specific dates and the only item 
with which we are concernéd here is Rs. 800 
stated in the plaint to have been bor- 
rowed on 28—1—1916. The date given, 
however, in the additional issues framed 
by the District Munsif in the case is 


28—l1—1916 and in the summary of the. 


evidence the same date appears. This case 
is a very striking example of the great 
danger of employing figures instead of 
words in any kind of writing that really 
matters. It is all very well to doit at the 
top of letter paper or things of that sort, 
though evenso, it may be that the date 
will.become important, and the whole of 
this case hinges on the fact that 28— 
1—1916 was written all in figures. In 
the learned Subordinate Judge's setting 
‘out of the case he also says “Rs. 800 
on 28—1—1916" and according to the 
learned Vakil for the appellant this dis- 
crepancy was actually never discovered 
until after theconclusion of the case in the 
lower Appellate Court. It seems almost in- 
credible that the case should go through 
the Courts with the plaint alleging one 
date and the witnesses and the Judges set- 
ting out a different date. However, that 
is the fact, and I take it that the statement 
of the learned Vakil for the appellant is 
accurate. A petition for review was taken 
to the learned Subordinate Judge while the 
- admission of the second appeal was pend- 
ing. That was refused, on the ground, and 
it seems to me a substantial one, that it 
was on the basis of the plaint that the 
plaintiff went to trial and that the issue 
was decided and as foundation of his right 
to this sum of Rs, &00, he alleged a borrow- 
ing’ and lending on the 28—1—1916. 
The question is, should this mistake, if it 
is one, be allowed to be corrected here in 
second appeal? Much stress has been laid 
on Muhammad Sadiq v. Abdul Majid (1) 
where the Court allowed the plaintiff to 
amend his plaint so as to claim 17-biswansi 
shares instead of15-biswansi shares on the 
ground thatthe amendment isa correction 
in the description of the property. It was 
attempted to be argued here that the date 
was merely a description cf the debt, but 
l am unable to accept this because if it 


(1) 10 Ind. Cas. 476; 33 A. 616; 8 A. L, J, 636," 


‘ordinate Judge comes 


were a mere description which could be 
corrected, it is obvious that the sooner we 
get rid of the Limitation Lawthe better. 
It simply reduces that to futility. Anotker 
case relied on is Seshamma v. Chennappa 
(2). That was a case where the learned 


Judges in second appeal thought that as 


the plaintiffs had not been appointed exe- 
cutors by the Will, the plaint might be 
amended by substituting the adopted scn 
as plaintiff with one of the present plaint- 
iffs as next friend. The objection, it will 
be noticed, was taken by the District Judge 
himself.and the learned Judge thought 
that the suit should not have been dismissed 
without giving the plaintiffs an opper- 
tunity to amend. It is perfectly clear there 
that the amendment was more or less a 
formal matter. The executors had sued 
under the mistaken impression that they 
were executors by implication. The ques- 
tion was how was the subject-matter of the 
suit to be preserved. It was really as 


. pointed out by the learned Vakil for the 


respondents a question under 0, J, r. 10, C. 
P.-C, I do not think either of the cases 
quoted is really authority for asking me 
to amend in this case, and, for this very 
strong reason, that if the amendment is 
allowed the defence of limitation which 
succeeded in the lower Appellate Court 
obviously falls to the ground and it ig a 


‘cardinal maxim of the law of amendment 


not only that you should not amend so as 
to change the cause of action but you 
should not amend in such a way as will 
take away a valid defence under the Law 
of Limitation. On the merits it is very 
difficult to come to the conclusion that 
this is a mistake. As I have already said 
it was allowed to go through two Courts 
unchallenged and when the learned Sub- 
to give his derisi 
on the next point in the eae. ae, wheke: 
this debt has been revived by acknowledg- 
ment, again the foundation is given as x8 
—I1—1916, with regard to this sum cf 
Rs. 800. For all these reasons, I am of 
opinion, that it would be distinctly wrong 
to allow this amendment in second appeal. 
The next point is, was the learned Sub- 
ordinate Judge wrong in holding that Exs 
B and C, two letters, did not amount to 
acknowledgment ? He saysthat the acknow- 
ledgment is not specific and holds against 
the plaintiff for that reason. Neither of 
these acknowledgments so called, Exe, B 
(2) 20 M, 467; 7 Ind, Dec, (x. s.) 331, 
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and © is signed, They are at best initi- 
alled, I say, “at best” because the trans- 
lator of Ex, Chas only been able to deci- 
pher the initial “M”. It issaid that the 
words “I shall pay you Rs. 100° may be 
R3.1,000. The originalis most suspiciously 
and unfortunately blurred at exactly that 

‘figure. If it is Rs. 1,000 it is said it must 
cover tlie Rs. 800. If it is 100 wedo not 
know. It is simply an acknowledgment 
of liability. Various cases were quoted for 
the appellant under s. 19 of the Limitation 
Act, buton examination they will be found 
to be cases of open and current: account 
and itis well known that an acknowledg- 
‘ment of indebtedness by one party who has 
any open and current account with another 
is much favoured in thelaw on this point. 
There is no open and eurrent account 
between these two people. 


There is a further question and that is ` 


whether, in spite of the provisions of s, 19, 
namely, that the acknowledgment has to 
be made in writing signed by the party 
ete., initials will do. An old case Ammayee 
v. Yalumalai (3) was referred to, That was 
the case of a Will and of initial affixed by 
the attesting witness. It is said obiter that 
initials are equivalent to a signature to an 
acknowledgment under the Limitation Act 
though no such authority is quoted in the 
judgment, and this morning I have been 
referred to an English case of Lord St. John 
v. Boughton (4). There it was held the 
acknowledgment of a debt in writingsigned 
by a trustee or his agent is sufficient. The 
trustee owing to gout in the hand could not 
write and the letter was written by an 
amanuensis who concluded “for Thomas 
Townsend Lt.” It was sworn that the 
letter was written by Miss Laura Townsend, 
daughter of the trustee, according to her 
father’s dictation and that it was signed by 
her in his presence. That makes all the 
difference. Here it is true that the plaintiff 
says that the whole of the letter, Ex. C, is 
in the handwriting of the defendant but 
hə certainly does not say that he saw the 
defendant sign, nor has any evidence been 
offered to connect the defendant with the 
initials which appear in Ex. B but may or 
may notappear in Ex. C. Exhibit B is in its 
contents vaguer than Ex. C and, in my opin- 
ion, the learned Subordinate Judge is right 
in saying that neither of those acknowledg- 

(3) 15 M, 261; 5 Ind. Dee. (x. 8.) 533. 

(4) (1838) 9 Sim. 219; 7 L, J. Ch. 208; 2 Jur, 413; 
59 E, R. 342; 47 Rk, 224, ; 
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ments is specific, but I am prepared not 
only to stand on that but also cn the point 
concerning the initials themselves. It 
seems to me, therefore, that the appeal fails 
on all grounds and must be dismissed with 
costs. . ‘ 
The petition for amendment of plaint is 
dismissed. 
Vv. N.Y. 
Z. E. 


Appeal and 
Petition dismissed, 


CALCUTTA HIGH COURT, 
Civit Rote No. 246 oF 1926. 
` June 2, 1926. 
Present:—Mr. Justice Cuming and 
Mr. Justice Page. < 
Kumar SARAT KUMAR ROY— 
PETITIONER 
VETSUS 7 
Tue COMMISSIONER or INCOME TAX, 
BENGAL—Opposire PARTY. 

Income Tax Act (XT of 1922), ss. 83, 66 (2) and (8) 
—Assessee’s application for reference to High Court 
barred—High Court's power to require Income Tax 
Commissioner to make reference—Specific Relief Act 
(I of 1877), s. 45—-Review proceedings—Serious point 
of. law raised—Review rejected—Iigh Court's power 
to require the Commissioner to state case, 

Where an assessee’s application under s. 66 (2) of 
the Income Tax Act to refer a question of law -to the 
High Court is rejected by the Commissioner of Income 
Tax, not on the ground that there is no question of 
law, but on the ground that the application is barred 
by time, the High Court has no power under s. 66 (3) 
to require the Commissioner to state the case. |p. 
704, col. 1.) 

Where in proceedings in review under s. 33 of the 
Income Tax Act before a Commissioner of Income 
Tax, a serious point of law arises and he refuses to 
refer it to the High Court, on application under s. 45 of 
Specific Relief Act the High Court in its diserction 
might order the Commissioner to refer the matter to 
the High Court, but it has no jurisdiction to require 
the Commissioner to do so wnuer s. 66 (3) of the In- 
come Tax Act. [p. 703, cul. 2; p. 704, col. 2.] 

Rule against an order of the Commis- 
sioner of Income Tax, Bengal, rejecting the 
application of the petitioner, so far as it 
regarded the prayer for a reference of the 
case to the High Court on the ground of 
limitation. 

Babus Rupendra Kumar Mitter and 
Dharma Das Sett (for Babu Parmanand 


-Lahiri), for the Petitioner. 


Mr. Pankridge and Babu Satindra Nath 
Mukerji, for the Opposite Party. f 
- JUDGMENT. . 
Cuming, J.e —This is a Rule on the 
Commissioner of Income Tax, Bengal, to 
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show cause why he should not state .a case 
for the opinion of the Court. 

The facts appear to be these :— 

The applicant filed certain returns relat- 
ing to his income witha view to assessment 
of i income-tax before the Income Tax Officer 

_at Rajshahi. That officer finally made an 
assessment. This was objected to by the 
assessee and he appealed to the Assistant 
Commissioner. Theappeal was decided on 
the 18th September, 1925. On the 9th 


- | December, the applicant filed an application 


for review under s. 33 of the Income Tax 
Act. He also prayed in the alternative that 
the Commissioner would refer certain 
points of law to the High Court, The 
Commissioner rejected the application so 
far as it regarded the prayer for a reference 
of the case to the High Court on the ground 
that it was time-barred, He, however, 
appears to have considered the case and 
refused to interfere in review. Mr. 
Rupendra Mitter who has placed the case 
before:us with his usual clearness and 
fairness does not press the point that the 
application to the Commissioner’ to refer 
the case was not time-barred. He, however, 
contends that the proceedings before the 
Commissioner in review unders, 33 were 


proceedings in connection with an assess-. 


‘ment, thata serious point of law arose in 
those proceedings and that hence the Com- 
missigner was hound to refer it tothe High 
Court.. He contends that the word “may” 
in s. 66 (1) must be read as “must” and 
hence that the. Commissioner had no alterna- 
tive but to refer the matter to the Court. 
In support of his contention he relies- on 
the case of Alcock Ashdown and Co. v. Chief 
Revenne Authority of Bombay (1). No doubt 
in dealing with that case the Privy Council 
held that supposing there is a serious 
point of law to be considered, there does 
lie a duty upon the Chief Revenue Authority 
to state a case for the opinion of the Court 
and that if he did not appreciate that there 
is such aserious point it is in the power 
of the Court to control him and order him 
to state a case. It may be noted here that 
this decision was under s, 51 of the old Act. 
" The present section is s. 66 which materi- 
ally differs from s. 5lof the old Act. There 


was no provision in the old Act under which | 


(1) 75 Ind. Cas. 392; 50 I A. 227; = B. 742; 23 C. 
W.N. D 21 A. L.J. 689; 25 Bom. L. R. 920; (1923) 
M. W. N. 557; A. L R. 1923 P, C. 138; 33 M. L, T. 267; 
45 M, A J. 592; 18 L. W. 918; 89 C, d, 302 (È. C9). 
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the Commissioner could be called onto state 
a case. 

In s. 66 3) there is a specific provision 
that if the Commissioner refuses to state a 
ease when called on to do so the Court may 
require him to do so. 

So far, however, as regards the refusal of 
the Commissioner to state a case is con- 
cerned this application to him to do so was 
refused: on the ‘ground that it was time- 
barred. It has not been contended here that 
it was not so time-barred. 

Therefore, so far as the provisions of 
s. 66 (8) are concerned we think the Income 
Tax Commissioner wasright in refusing to 
state acase and we cannot interfere. 

If he refused to state a case on the ground 
that it was time-barred and admittedly 
itis time-barred the Court would have no 
reason to interfere, for s. 66 (3) is limited 
to cases where the Commissioner refuses 
to state a case on the ground that no point 
of law arose. 

With regard to Mr. Mitters contention 
that asin the proceedings in review before 
the Commissioner aserious point of lawarose 
he was bound to refer it to the Court, the 
answer is that possibly in a properly con- 
stituted application under s. 45 of the 


Specific Relief Act, the Court might order 


the Commissioner “to state a case.” No 
such application is before us and the Income 
Tax Act itself makes no provision by which 
in such a case we could compel the Com- 
missioner to state a case. The case of 
Alcock, Ashdown and Co, v. Chief Revenue 
Authority of Bombay (1) arose on an appli- 
cation under s.45 of the Specific Relief 
Act. Thereisno such application before 
us, the present application being under 
s.66 of the Income Tax Act. The result is 


_that the Rule must be discharged with 


costs, four gold mohur's. 

Pa ge, J.—I agree that the Rule should 
be discharged, and that the present case 
is free from difficulty. But as some wider 
questions of principle were canvassed before 
us it is desirable, I think, that attention 
should be drawn to the present state of law 
in respect ofappeals from assessments to 
income-tax. In England an agsessee who 
is aggrieved by the determination ofthe 
Commissioner as being erroneous on a 


, point of law is entitled to require the Com- 
“missioner to state a case for the opinion of 
the High Court and from the decision of 
_the High Court an appeal liesto the Court 
‘of Appeal, and thence to the House of 
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Lords. In India, however, as appears from 
certain recent decisions, Tatu Iron and Steel 
Co. v. Chief Revenue Authority Bombay 
(2), Alcock, Ashdown and Co. v. Chief 
Revenue Authority of Bombay (1), Probhat 
Chandra Barua v. Emperor (3) and 
Probhat -Chandra Barua v. Emperor 
(4), an assesee is in a much less favourable 
position. In certain specified circumstances, 
no doubt, he may require the Commissioner 
of Income Tax to refer a question of law to 
the High Court under s. 66 (2) of the Income 
Tax Act, and if the Commissioner refuses 
to state the case on the ground that no 
question of law arises, the assesses may 
apply to the High Court for an order com- 
pelling the Commissioner to state a case. 
As the law stands at present, however, there 
is no way in which an assessee is able to 
challenge the decision which the High Court 
has given on a reference. In this Court it 
is the practice that income-tax references 
are normally heard by a Division Bench of 
two Judges. But there is no provision in 
the Income Tax“Act or elsewhere to prevent 
such references being heard bya Single 
Judge. Indeed, if two Judges who compose 
the Bench differ in opinion under the pro- 
visions of cl. (36) of the Letters Patent, 
upon which recently I had occasion to 
animadvert in Prafulla Kamini Roy v. Bha- 
bani Nath Roy (5), the judgment of the 
senior Judge is taken to be the decision of 
the High Court. And yet there is no ap- 
peal from the decision of the Division 
Bench either to the High Court under the 
Letters Patent or to the Judicial Committee 
of the Privy Council. Indeed, the learned 
Standing Counsel went to the length of 
contending that if the Commissioner re- 
fuses to state a case on any ground other 
than that no question of law arises out of 
the orders specified in s. 66 (2), the High 
Court has no jurisdiction to entertain an 
application for an order compelling the 
Commissioner to state a case. In that event 
the assessee will be utterly powerless to 
chailenge the correctness of the assessment 
which the Revenue Authorities have made 

(2) 74 Ind. Cas. 469; 50 LA. 212; 28 C. W. N. 307; 
21 A. L.J. 675; 25 Bom. D. R. 908: A.I. R. 1923 P. 
C. 148; (1923) M W.N. 603; 45 AL L. J. 295; 18 L. W. 
272; 90. & A. L. R. 783; 33 M. L. T. 301; 47 B. 724; 


39 0. L. J. 16 (P. C). 
(3) 8t Ind. Cas, 31; 51 ©. 504; A. I. R. 1924 Cal, 


8. 
(4) 87 Ind. ee pss, 52-6, 516; 29 0. W. N. 358; A, 


1. R. 1925 Cal. 
(5) 91 Ind, Cas, 807; 52 C, 1018; A. I. R. 1926 Cal, 


dal, 
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upon him. It is unnecessary for us in the 


‘present case to determine whether this con 


tention of the learned Standing Counsel 
is well-fouhded or not. But it is not in- 
opportune that the conditions which in 
India limit the right of appeal frem an 
assessment of income-tax, as disclosed in 
the recent decisions to which I have re- 
ferred, should be understood and dappre- 
ciated. < 

In the present case the assessee obtained 
a Rule calling upon the Commissioner of - 
Income Tax to show cause why he should 
not be ordered to refer the question of law 
arising out of an order passed by the Assist- 
ant Commissioner under s. 3l on the 18th 
September, 1925. The Court is moved to 
exercise the powers vested in it under s. 66 
(3) of the Income Tax Act (XI of 1922). 
The application of the assessee to the Com- 
missioner to state a case referring to the 
High Court the question of law was not 
preferred until the 9th December, 1925, and, 
therefore, was time-barred. It appears, 
however, that on the same date and in the 
same document the assessee also applied to 
the Commissioner for a review of the said 
order of the 18th December, 1925, under 
s. 33 of the Act. The Commissioner appears 
to have reviewed the order unders. 33.. 
But he has faild to state a case referring to 
the High Court the question of law that 
arose therein, namely, whether income de- 
rived from certain sources which had been 
taken into account atthe time of the Per- 
manent Settlement was assessable to in- 
come-tax. Now, it may well be, though in 
this case it is not necessary to decide, that 
in a proceeding duly instituted under the 
Specific Relief Act, the Court in its discere- 
tion might order the Commissioner to refer 
to the High Court this question oflaw which 
admittedly arose in the course of the re- 
view proceedings [Alcock, Ashdown and Co. 
v. Chief Revenue Authority of Bombay (1)]. 
But, in my opinion, the Court has no juris- 
diction to pass such an orderin the present 
Rule which has been passed upon s. 66 (3) 
of the Income Tax Act. 

The Rule, therefore, must be discharged. 

POSTSCRIPT. 

Since the enactment of s. 8 of the Indian 
Income Tax (Amendment) Act (XXIV of 
1926), which came into force after the Rule 
in this case was granted, some of the defects 
in the Act to which I have adverted have 
been rectified, 


AS. D. Rule discharged, 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Sgconp Civit APPEAL No. 67-B oF 1925, 
June 30, 1926. 

Present:—Myr. Prideaux, A. J. C. 
MANI—DEFENDANT—APPELLANT 
Versus 
ZABOO—PLAINTIFF—RESPONDENT. 
Hindu Law —Marriage -Previous pregnancy of wife, 
and concealment thereof, whether grounds for dissolu~ 
tion—Chamars, sudras— Pat marriage, nature of—Son 
of Pat marriage, whether legitinaie- -Civil contract-- 
Fraud, whether nullisies. A 

The facts thata woman has been unchaste before 
marriage, with a person or persons other than her 
husband, that she isin consequence pregnant at the 
time of her marriage aud that she had deliberately 
deceived her husband as to her previous conduct and 
condition, do not constitute grounds on which 
the Court can pronounce a nullity of marriage be- 
tween Hindus. [p. 705, col. 2.) 

The chamars are sudras. {ibid.| 

A Hindu marriage performed according to the 
Shastras is more a religious than a secular institution. 
ee marriage though mostly secular has a re- 
ligious significance and is not merely a civil contract 
liable to be declared invalid because of fraud practis- 
ed on one of the contracting parties by the other, 
[id] son of a pai marriage is a legitimate son of his 
father and entitled to succeed to his father’s property 
and the wife by this ceremony is looked upon as a wile 
witha wife's duties, responsibilities and privileges. 
[ibid.] 

Appealagainst a deeree of the Addition- 
al District Judge, Akola, dated the 6th 
December, 1924, in Civil Appeal No. 174 of 
1924. 

Mr. K. K. Gandhe, for the Appellant. 

Mr. M. R. Bobde, for the Respondent. 

JUDGMENT.—The parties to this 
appeal are dhorkis, i e, chamars, among 
whom the pat or the gundharva ceremony 
of re-marriage iscustomary. On 25th Janu- 
ary, 1922, the presentrespondent married 
the appellant by this ceremony. Some 19 
days later he discovered the woman was 
pregnant, and turned her out of his house. 
The wife gave birth toa child on 23rd Au- 
gust, 1922. After being turned out by her 
husband, she brought a criminal case for 
maintenance in the Magistrate’s Court and 
got an order directing her husband to pay 
her Rs. 8 per mensem. The husband has 
prought the present suit asking it to be 
declared that the marriage having taken 
place owing to fraud, is illegal, and that an 
injunction issue tothe wife to prevent her 
from executing the maintenance order, 

The facts found are that the marriage 
took place on 25th January, 1922; that the 
child was born on 23rd August, 1982; that the 


in 
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woman was pregnant and knew that she 
was pregnant at the timeof the marriage; 
that the Civil Court could try thecase; and 
that as the marriage had been brought 
about by fraud which consisted in con- 
cealing the fact of pregnancy, and that the 
woman had Jed an immoral life previously, 
the husband is entitled to the reliefs he 
seeks, 

In this Court the Civil Court's right to 
try the case and give the decree passed is 
not disputed. But it is contended that 
the facts found do not justify it being 
held that the marriage is invalid. I take 
the facts as found; for [am advised that a 
woman whois gone two months in pregnancy 
would be aware of the fact, and there is 
little doubt that in the present case the ap- 
pellant knowing that she was pregnant by 
some other than her new husband let the 
marriage be performed. Dut does that 
fact invalidate the ceremony of marriage 
which took place between the couple ? 

The chamars are sudras, and it may be 
that these pat marriages are derived from 
custom and not sanctioned for the higher 
castes by Hindu Law. A Hindu marriage 
performed according to tbe Shastras is 
more a religious than a secular institution. 
Tt is the last of the ten sacraments or 
purifying ceremonies: and though a pat 
marriage may be mostly secular, still it 
also has religious significance: for a son 
of a pat marriage is alegitimate son of his 
father, and entitled to succeed to his 
father’s property. The wife by this cere- 
mony is looked upon as a wife, with a 
wife's duties, responsibilities and privileges. 

The Engliah Law, as applied to cases 
like the present, is clear. The facts that a 
woman has been unchaste before marriage 
with a person or persons other than her 
husband, that she is in consequence pre- 
gnant at the time of her marriage, and 
that she has deliberately deceived her 
husband as to her previous conduct and 
present condition, do not constitute grounds 
on which the Court can pronounce a decree 
of nullity of marriage: see Moss v. Moss (1). 

It seems tu me that a pet marriage is not 
merely a civil contract and as such liable 
to be declared invalid because of fraud 
practised by one of the contracting parties 
on the other. The religious bund between 
the parties created by the marriage prevents 
it, in my opinion, from being declared 

(1) (1897) P. 263; 66 L. J, P 154; 77 L. T. 220; 45 W 
R. 635. 
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invalid on the grounds here assigned. And 
though it may seem hard, in a case like 
‘the present, to deny the husband the relief 
he seeks, yet it seems to me that the matter 
is one for the caste to settle. Divorce is 


permitted in this community if the parties. 


agree to a separation; and the matter must 
be left .for the decision of the caste 
panchayat. 

Holding these views, I set aside the 
decrees of the Courts below and dismiss 
the plaintiff's suit. But looking to the 
nature of the suit, I direct that parties bear 
their own costs throughout. ` 

G, R. D. Appeal allowed, 


LAHORE HIGH COURT. 
Orvis Revision Petition No. 730 or 1925. 
May 17, 1926. 4 
Present :—Mr, Justice Jai Lal. 
- GIAN CHAND—JUDGMENT-DEBTOR— 
PETITIONER 
versus 

SUNDER DAS AND ANOTHER—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXI, v. 16 
—Objection by judgment-debtor that transferee of 
decree is his benamidar--Duty of Court—Certification 
of transferee as such by Court, law as to. 

Where an objection is taken by a judgmient-debtor 
that the ostensible transferee of the decree is really 
a benamidar on his behalf and is not, therefore, com- 
petent to execute, that decree it is the duty of the 
Court to adjudicate upon the objection. [p. 706, col. 
2; p. 707, col. 1.) ? 

Mohammad Rowther v. Pichai Rowther, 35 Ind, Cas. 
624; 4 L. W. 534, followed. 

Taj Singh v. Jagan Lal, 35 Ind. Cas. 234; 38 A. 289; 
14 A. L. J. 370, distinguished. 

There is no provision of law under which a trans- 
feree of a decree can be certified as such by the Court. 
ip. 706, col. 2.] 


Petition for revision of an order of the 
Judge, Small Cause Court, Amritsar, dated 
. the 25th August, 1925. i : 

Mr. Bishan Nath, for the Petitioner. 

Mr. Din Dayal Kapur, for Mr. Anant 
Ram, for the Respondents. 

JUDGMENT.—A decree was passed 
in favour of the firm known as Daya Ram- 
Sohan Lalagainst the firm known as Karam 
Chand-.Gian Chand. This decree was pur- 
chased by Sunder Das. There is apparent- 
ly another firm which is called Sunder 
Das-Gian ‘Chand, which is owned by 
Sunder Das and Gian Chand, the last 
named being also a partner in the judg- 
ment-debtor firm.. Sunder Das applied 
for the execution of the decree. An objec- 
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tion was raised by Gian Chand that Sunder 
Das, though nominally the purchaser o 
the decree, is really a benami holder for 
the firm of Sunder Das-Gian Chand and 
that, therefore, was not competent to execute 
the decree by virtue of the prohibition 
contained in O. XXI, r. 160f the O.P. O. 
The learned Judge of the Small -Cause 
Court, Amritsar, has dismissed Gian Chand’s, 
objection and has ordered the execution of 
the decree to proceed against him at the 
instance of Sunder Das. The ground for 
his decision as given in. the judgment is 
that Sunder Das has already been certi- 
fied by the Court as the transferee of the 
decree and that the sale-deed being in his 
favour alone the Court is not concerned 
with the question as to whether the pur- 


` chase-money came from Sunder Das’s own 


pocket or joint funds of Sunder Das and 
the judgment-debtor. The learned Judge 
has net made it clear under what circum- 


` stances Sunder Das was certified as the 


purchaser of the decree. Counsel for the 
respondent has not been able to give me 
any information on that point. No ex- 
press provision of the law has been cited 
before. meunder which a transferee of a 
decree can be certified as such by.the Court. 
The learned. Counsel for the respondent 
relied upon Taj Sinyhv. Jugan Lal (1). In 
that cage the transferee of the decree applied 
for the execution of the decree against 
the judgment-debtor. No objection having 
been taken to his right to execute the 


‘decree the Court proceeded with the exe- 


cution thereof. Later another application 
for executicn was filed by the transferee 
and the judgment-debtor objected to his 
right to execute the decree. It was held 
that the conduct of the judgment-debtor 
in not objecting to the execution of the 
decree at the instance of the transferee on 
the previous occasion precluded him from 
raising the objection. That case is clear- 
ly distinguishable from the one before me. 
It has not been shown that in this case 
the right ofthe transferee to execute the 
decree has been recognised by the Court 
on an application for execution being made 
by him and after notice to the judgment- 
debtor, f 
_ Regarding the second ground ofthe de- 
cision of the learned Judge itis sufficient 
to remark that when an objection is taken 
by the judgment-debtor that the ostensible 


(1) 35 Ind. Cas. 234; 38 A. 289; 14 A. L. J. 370. 
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transferee of the decree is really a benami- 
dar on his behalf and is not, therefore, com- 
petent to execute the decree it is the duty 
of -the Court to adjudicate upon this ob- 
jection. This the learned Judge has de- 
clined to de. Mohammad Rowther v. Pichat 
Rowther (2) supports the contention of the 
petitioner, . - 


Į accept this petition, set aside the order - 


of the learned Judge of the Small Cause 
Court.and remit the case to. him with 
directions to proceed with the casein ac- 
cordance ‘with law with due regard to the 
remarks herein made. Costs of these pro- 
ceedings will abide the result. 


B. L. Petition accepted. 
(2) 35 Ind, Cas. 624; 4 L. W. 534. 


MADRAS HIGH COURT. 
SEGOND Cryin APPEAL No. 1046 or 1923. 

. February 16, 1926. 
Present:—Mr. Justice Odgers. 
KOMANDUR SRINIVASACHARLU 
AND OTHERS—PETITIONERS—APPELLANTS 

ü Versus 
KODURU MUNIRATHNA NAIDU 
AND OT#ERS— DEFENDANTS—RESPONDENTS. 
Minor—Guardian ad litem--Iailure to put forward 
valid defence—Gross negligence—Suit to set aside 
decree. $ ` 
Failure on the part of a guardian ad litem of a 
minor defendant to put forward a valid defence on 
his behalf at the trial of a suit amounts to gross 
negligence such as will entitle the minor to set aside 
the decree. ` 
The questioù whether the facts found constitute 
gross negligence is a question of law. ' 


Second appeal against a decree of the 
. Court of the Subordinate Judge, Chittor, 
in A. 8. No. 40 of 1922, (A. S. No. 31 of 1922, 
on the file of the District Court, Chittor) 
preferred against that of the Court of 
the District Munsif, Tirupathi, in O. S. 
No. 66 of 1918.. - 
Mr. CO. V. Ananta Krishna Iyer, for the 
Appellants. , 
` . Mr. B. Somayya, for the Respondents. 
JUDGMENT.—Thisis asuit to declare 
that a certain decree in O.S. No. 327 of 
1925 is pulland void and not binding on 
the plaintiff or his properties. The plaint- 
_ iff was a minor in that original suit and his 
mother was his guardian ad litem. : This 
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suit is brought by the plaintiff who is 
still a minor with his maternal uncle as his 
guardian ad litem. The Munsif dismissed 
the suit. The Subordinate Judge allowed 
the appeal holding that there was gross 
negligence on the part of the minor's 
mother in not presenting a defence to the 
suitin O. 8. No. 327 of 1925. The mother 
putina written statement, Ex. D, in which 
she pleaded that the minor's father was 
only a simple mortgagee and not a mort- 
gagee in possession and, therefore, the 3rd 
defendant (the minor) could not be liable 
in arent suit. Shedid not instruct any- 
body to appear for her or appear herself 
in person atthe time of the hearing though 
she afterwards filed an application to set 
aside a decree that had been passed ex parte 


- against her minor son. 


Now the only question that arises in this 


` case is whether ‘the failure to put forward 


avalid defence at the trial is gross negli- 
gence. This point is covered by the deci- 
sions in Chundurt Ponniyya v. diajam 
Viranna (1) and Venkata Lakshmikantaraju 
Garu v: Peda Venkata Jagannadhuraju 
‘Garu (2) to which latter decision I was a 
party. : 

It has been held in L. P. A. No. 2 of 1925 
that in these cases itis only a question of 
law in so faras the'facts found constitute 
gross negligence. The finding of the 
learned Subordinate Judge is that the facts 


“did constitute gross negligence and he is 


undoubtedly right. 

The second appeal must, therefore, be 
dismissed with costs. 
vV. N, V. Appeal dismissed. 

Z. K, . 

(1) 70 Ind. Oas. 668; 45 M, 425; 15 L. W. 427; (1922) 
M. W. N, 213; A. 1. R. (1922) Mad. 273; 12 M. L. J. 429. 

(2) 77 Ind. Cas. 464; (1924) M. W. N. 125; 45 M. L. 
J. 12; 33 M. L. T, 243; A. L ki. 1924 Mad. 281. 





NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

First CIVIL APPEAL No, 56 or 1922, 

y September 30, 1924. 
Present:—Mr. Kinkhede, Officiating 

A. J.C. 
KALOOSINGH AND ANOTHER—-DEFENDANTS 
—ABPPELLANTS 


versus 

Musammat SUNDERABAI—PLaINTiFE 
—RESPONDENT. 

Contract Act (IX of 1872), s. 128—Limitation Act 
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TX of 1908), Sch. I, Art. 116—Principal and surety— 
urety, Liability of, extent of—Registered contract— 
Suit against surety—Limitation—Mortgage— Personal 
remedy against morigagor barred, effect of, as against 
surety—Hindu Law— Joint family—Son, whether can 
act as manager—Manager, alienation by, to meet cost 
of litigation—Necessity—Alienation challenged after 
lapse of long time—Presumption. 

Under s. 128 of the Contract Act the liability of a 
surety: is co-extensive with that of the principal 
debtor, unless it is otherwise provided for by the 
contract. There is nothing, however, to prevent a 
surety from limiting his liability or making it con- 
tingent upon some event other than the default of 
the ee debtor in payment of the debt. [p. 709, 
Co. 

A right of action againsta surety will generally 
arise at the same time ase right of action against 
the principal debtor. [ibid.] 

Where a surety is liable under a registered contract 
limitation for a suit to enforce the contract against 
the surety is six years under Art, 116 of Sch. I ‘to, the 
‘Limitation Act. The same limitation will also govern 


the claim for a personal decree against a mortgagor.’ 


[ebid. 

Were a mortgagee’s remedy against the mortgagor 
personally is barred by time it is salso barred against 
the surety or his representatives. [p. 709, col. 2. ii 

It often happens that the eldest son in a Hindu 
family is allowed by the father to look after the 
affairs of the family under his direction and some- 
times he becomes the:karta even during the lifetime 
of the father who is old and incapable, or religiously 
disposed and unwilling to remain concerned with 
worldly matters. [p. 714, col. 1.] 

The manager of a joint Hindu family can alienate 
family property by way of a saleor mortgage in 
order to meet the costs of litigation which becomes 
imminent and absolutely necessary in the circum- 
stances then existing. [p. 716, cols. 1 & 2.] 

In the case of an alienation of family property bya 
member of a Hindu joint family the onus lies upon 
the transferee to prove the necessity for the transfer, 
but where the transaction is challenged after the lapse 
of a long time it is not reasonable to expect such full 
and detailed evidence as to the state of things which 
gave rise to the transaction in question as in the case 
of alienations made within: a few years before suit. 
In such a case presumptions are permissible to fil] in 
details which have been obliterated by time. [p. 716, 
col, 2.] 


Appeal against a deéree of the Sub- 


ordinate Judge, Khandwa, in Civil Suit 
No. 117 of 1921, dated the 3rd March, 1922. 


Sir B.K. Bose and Mr. V, Bose, for the 
Appellants. 

Messrs. M. Gupta and W.R. Puranik, for 
the Respondent. 


JUDGMENT.—This appeal and the 
sister Appeal No. 57 of 1922 arise out of a 
suit instituted by plaintiff for selling the 
defendants Nos. i and 2’s equity of redemp- 
tion undera mortgage dated 14th July, 1904, 
executed by them through their grandfather 
and guardian Sambhusingh in considera- 
tion of Rs. 900 advanced by the plaintifi’s 
father in filing a redemption Suit No, 47 


KALOOSINGH V. SUNDERABAI. 


[95 I. ©. 1926] 


of 1904, against one Chhatter Singh of 
Ohitavad who held possession of the 
malguzari villéges in pursuance of a pos- 
sessory mortgage-deed dated 7th June, 
1892, The said mortgage dated 14th July, 
1904, was also executed by one Tej Singh 
the deceased father of defendants Nos, 3 to 
5 as a surety for the mortgagors, namely, 
Sambhusingh and the present defendants 
Nos. 1 and 2 acting through their grand- 
father Sambhusingh. 


The suit was contested by the defendants . 


on several points but we are not concerned 
with all the pleas advanced as these 
appeals are confined: to only some of them, 

The defence of defendants Nos. 1 and2may 
be briefly summarized under the following 
heads :— 

(a). That Sambhusingh had relinquished 
all his rights in the property mortgaged 
infavour of his son Sawaisingh (the father 
of defendants Nos. land 2), in November, 


1891, and consequently Sawaisingh was the 


owner and not Sambhusingh. 

(b). That the defendants Nos. 1 and 2 
acquired the full proprietary title to the pro- 
perty by reasons of their father Sawai- 
singh’s and their own prescriptive title, 
and their possession, following upon such 
title, commencing from before the date of 
the mortgage in suit. 

(e). That the mortgage was not justifi- 
ed by legal necessity and, therefore, the 
ee ty in their hands was not liable to be 
sold 

The first two defence pleas failed but the 
3rd prevailed and the suit was dismissed 
so far as the interest of the defendants 
Nos. 1 and 2 in the property mortgaged was 
concerned and a decree for sale of the 
mortgagor Sambhusingh’s interest in the 
same was passed against them (defendants 
Nos, land 2) as his legal representatives, 
The claim as against defendants Nos. 3 to 5 
was dismissed as barred by limitation. 

“The defendants Nos. 1 and 2 have filed 
Appeal No. 56 of 1922 and reiterated the two 
contentions set forth above and the plaintiff, 
not being satisfied with a decree against 
the interest of Sambhusingh, has filed the 
Appeal No: 57 of 1922 urging that the 
question of legalnecessity ought to have 
been decided in her favour.’ She has also 
joined the heirs of the deceased surety as 
co-respondents with a view to obtain a 
decree against them as well. 

I will first dispose of the plaintiff's Ana 
so far as the claim against the surety’s re- 
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stood that such other provisions are not 
extended to proceedings in execution by 
reason of s. 141.[Asim Mandal v. Raj Mohan 
Das (14), Hari Charan Ghosh v. Manmatha 
Nath Sen (15), Charu Chandra Ghosh v. 
Chandi Charan Roy (16), Balasubramania 
Chetty v. Swarnammal (17), Hajrat Akram- 
nisa Begam v. Valiulnissa Begam (18), 
Bhubaneswar Prosad Singh v. Tilakdhari 
Lal (19) and the cases cited supra]. The 
following decisions in so far as they are 
based upon, or support a view of, the law 
inconsistent with what is stated above to be 
the meaning and effect of s. 141, in my 
opinion, must now be regarded as having 
been incorrectly decided; Krishna Chandra 
Pal v. Protap Chandra Pal (20), Safdar Ali 
v. Kishun Lal (21), Diljan Mihha Bibi v. 
Hemanta Kumar Roy (2), Bhuben Behari 
Nag Mazumdar v. Dhirendra Nath Banerjee 
(22) and Bepin Behari Saha v. Abdul. Barik 
(23). Now, in the present case, the Court 
has been moved to set aside the order of 
the 14th December, 1925, in the exercise of 
its revisional jurisdiction. If an appeal 
lies to the High Court from the order com- 
plained of, the Court has no jurisdiction to 
entertain an application for revision of the 
order under s. 115, and in any case the 
Court would be slow to exercise its power 
of revision if some other adequate remedy 
were available to the petitioner. But an 
order of dismissal for default is not a dec- 
ree [s. 2 (2)’, and is not appealable under s. 
96, and no appeal lies from the order refus- 
ing to restore an application to set aside the 
sale [Charu Chandra Ghosh v. Chandi 
Charan Roy (16) and Ghasitt Bibi v. Abdul 
Samad (24)!. Unless, therefore, the order 
dismissing for default of appearance the 
application to set aside the sale is “an - 
order under r. 92 of O. XXI refusing to 
set aside a sale,” a remedy by way of appeal 
is not open to the petitioner (s. 104). Rule 92, 
however, relates to orders confirming the 


Y 


(14) 11 Ind. Oas. 385; 13 0. L. J. 532. 

(15) 19 Ind. Cas 683; 41 C. 1; 18 O. W. N. 343. 

(16) 27 Ind. Cas. 492; 19 C. W. N. 25. 

(17) 21 Ind Cas. 32; 38 M. 199; (1913) M. W. N. 685; 
14 M. L. T. 196; 25 M. L. J. 367. 

oS 18 B. 429; 9 Ind. Dec. (x. 8.) 795. 

19) 49 Ind, Cas. 617; (1919) Pat. 75; 4 P. L. J. 
135. 
o 3 C. L.J. 276. | 
(21) 7 Ind. Cas. 241; 12 C. L. J. 6. 

(22) 33 Ind. Cas. 581; 20 O. W. N. 1203. 
ee i: Ind. Cas. 613; 210. W. N. 30; 24 ©. L. J. 
446; 4 5 


4 0.950. 
(24) 29 A. 596; A, W. N, (1907) 186. . 
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sales, and with all due respect for the 
opinion expressed by Richardson, J., in 
Kali Kanta Chuckerbutty v. Shyam Lal Das 
Basu (25) and Bharat Chandra Nath v. Yasin 
Sarkar (7) (in which cases O. IX, r. 9 and not 
O. IX r. 4 were in question), I am disposed 
to think that an order dismissing an applica- 
tion to set aside a sala merely on default of 
appearance of the partiescannot be regarded 
as in any way confirming the sale. No 
doubt, if the Court not only dismisses the 
application but orders that the sale be 
confirmed, such an order is within r. 92, 
and is appealable under O. XLIII, r. 14). 
On the other hand, in dismissing the appli- 
eation for default when neither party ap- 
pears on the case being called for hearing, 
the Court does not refuse to set aside the 
sale, but in the absence of the parties re- 
fuses to consider whether the sale should 
be set aside or not. Such an order, in my 
opinion, is not appealable under O. XLIII, 
r.1(j). Whether an appeal lies from an 
order or not in each case must depend upon 
the construction of the order. In my opin- 
ion, where an order is passed dismissing 
an application to set aside a sale merely on 
default of appearance by the parties and 
not on the merits, the applicant is not de- 
barred from making a fresh application for 
the same purpose, if he prefers the appli- 
cation within the time allowed by the 
Statute of Limitation, and the application 
otherwise is duly made according to the 
requirements of the law. 


There appears to be no provision in the 
Code which expressly disentitles the appli- 
cant from making a fresh application to set 
aside the salé in such circumstances. Such 
an application is not barred as res judicata 
[Delhi and London Bank Ltd. v. Orchard 
(26) , and I can see no reason or equity in 
refusing to allow the applicant to prefer it. 
On the contrary, the rulings in Dhonkal 
Singh v. Phakkar Singh (27), Thakur 
Prasad v. Fakir Ollah (3), Delhi and Lon- 
don Bank Lid. v. Orehard (26) and Hajrat 
Akramnissa Begam v. Valiulnissa Begam 
(18) appear to me to support the view that 
such an application may he preferred. 
Moreover, an examination of O. IX, rr. | 
and 9, leads me to the same conclusion, for 


(25) 38 Ind. Cas. 598; 25 C. L. J. 163. 

(26) 4 I. A. 127; 3 C 47; 3 Sar. P. C. J. 721; 3 Snth. 
P. ©. J. 423; 7 P. R. 1878; 1 Ind. Jur. 157; 1 Ind. Dee, 
in. 8.) 622 (P. GL). 
an 15 A. 84; A. W, N. (1893) 36; 7 Ind. Der, (x.s) 
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-whereas under y, 4 when neither party-ap- 
pears a fresh suit may be brought under 
T. 9 when a suit has been dismissed under 
‘r.8 on the non-appearance of the plaintiff 
alone, the plaintiff is precluded from-bring- 
ing a fresh suit in -respect of the same 
cause of action, and is restricted to an ap- 


plication for an order to set aside the dis- - 


missal of the suit. The practice in Eng- 
land is to the same effect; see O. XXXVI, 
Armour v. Bate (28), and per Walton, J., 
in Dowse v. Cecil (29).. Thus .a distinc- 
tion. is drawn “between suits in which 
neither party appears, and suits in 
-which the defendant appears but the plaint- 
iff fails to. appear when the case is called 
for hearing. In my opinion, a like distinc- 


tion should be drawn in cases where an. 


. application to set aside.a sale in -execution 
proceedings is dismissed for default. © Now, 
in Kali, Kanta Chuckerbutty: v. Shyam Lal 
Das Basu (25) and Bharat Chandra Nath 
_v. Yasin Sarkar (1) to which I have advert- 
ed; ,when the application to set aside the 
gale. was called for- hearing, the opposite 
party .appeared.:but the applicant did not 
„appear and it. may be that in such circum- 
:stances if the application is dismissed on 
. default of appearance by the applicant, 
the.only remedy open to the applicant is to 


apply to the Court to reverse the. order in. 


~ the exercise of its inherent jurisdiction or 
- that conferred upon it under.s.151 of the 
Code. [Debi' Bakhsh Singh v. Habib Shah 
- (6), Lalta Prasad v. Ram Karan (8), Bilasi- 
rai Laxminarayan v. Cursondas Damodar- 
das (9) and Bharat Chandra Nath.v. Yasin 
Sarkar (7)|. But I am .of opinion that 
-where neither party appears and an order is 
„passed dismissing the application merely 
for default of appearance, the applicantfis en- 
titled subject to the Law of Limitation duly 
to prefer a fresh: application to set aside the 
sale. In these circumstances, in my opinion, 
the Gourtsought not to exercise its power 
‘of revision in favour of the petitioner, and 
for the. reasons which Ihave. stated I agree 
that E Rules should be discharged. 


Rules discharged. 
io), (1990) 2, Q. B. 233; 60 L. J. Q. B. 433; 65 L. T. 


“Go, gers eects 1925, p. 604. 
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AMIN. CHAND V, YAD-RAM, 


.mere petty proprietor within s. 


. he purchased five specific plots: 


(961, 0. 1926] 


ALLAHABAD HIGH COURT. 
.SECOND CIVIL APPRALS Nos, 806 AND 807 
: or 1925. 
May 14, 1926. 
Present:—Mr. Justice Sulaiman and 
Mr.,. Justice Boys. 
AMIN OHAND— PLAINTIFF —ÅPPELLANT 
versus 
YAD RAM.AND ANOTHER—- DEFENDANTS — 
RESPONDENTS. 
Agra Pre-emption Act (XI.of 1922), s. 4(?) —-“ Petty 


proprietor" —Purchaser of a few plots having no interest 
in the joint lands. 

A purchaser who buysa few plots in a mahal 
under a sale-deed stating that the plots are sold to 
him -without concern with anything else and. who 
is unable to prove, that he is entitled to any interest 
in the joint lands of the mahal or to take part in the 
administration of its affairs is nothing more than a 
4 (7).of the Pre- 
emption Act and is, therefore,- not entitled to claim 
pre-emption as a co-sharer, 

Second appeal from a.decree of the Dis- 

trict Judge, Meerut, confirming that, of 
the Munsif, Ghaziabad.’ 
Mr. Kamla Kant Verma, for the Appel- 
lant. 

Mr. N.C., Vaish, for the Respondents. ' 

JUDGMENT.—The plaintiff's suit for 


pre-emption has been dismissed by both 


the Courts below on a finding that he is a 
mere petty proprietor and nota co-sharer. 
He claims the rights of aco-sharer by virtue 
of a sale-deed of the year 1891 under which 
The gale- 
deed itself contains:a clause that the plots 
were being sold to him without concern 
with anything else. The learned Judge has 
found that the plaintiff is not entitled to 
any interest in the joint lands in the mahal |. 
and is not entitled to take part in- the ad- 
ministration ofits affairs, When the plaint- 
iff failed to prove that he was.so entitled, 
he cannot call himself anything more than 
a mere petty proprietor as defined in .s, 4 
(7) of the Pre-eemption Act. The suit must 
stand dismissed and this appeal is dismissed 
with costs. 


A./s, D. Appeal dismissed, 


5 
= 


(961.0. 1926] 


CALCUTTA HIGH COURT. 

APPEAL FROM APPELLATE Dacres No. 2540 

. oF 1923. 
March 15, 1928. 

Present :—Mr. Justice Chakravarti. 
SURESH CHANDRA DUTTA AND OTHERS 
—~DEFENDANTI—APPELLANTS 
versus 
JAMINIKANTATA AND oTHERS— 
PLAIRTIFFS—RESPONDENTS, 

High way—Villag: pathway —Villagers right ‘of 
way—Suit for declaration-——Special damage. 

A suit by some of the inhabitants of a village for 
declaration of aright of way over a village pathway, 
not a public pathway, is maintainable without any 
proof of special damage. [p. 711, col. 2.] 


Appeal against a decree of the Subordi- 
nate Judge, Burdwan, dated the 4th June, 
1923, affirming that of the Munsif, First 


Court, Burdwan, dated the 29th of August,. 


1922, 


Mr. Hemendra Nath Sen and Babu Go- 
pendra Nath Das, for the Appellants. 


Mr. Narendra Kumar Bose and Babu 
Sukumar Dey, for the Respondents. 


JUDGMENT. —This is an appeal by 
the defendants against the judgment and 
decree of the Subordinate Judge of 
Lurdwan, dated the 4th June, 1923, by 
which the decree of the Munsif, First Court 
of Burdwan, dated 29th August, 1922, was 
confirmed. The suit out of which this 
appeal arises was for declaration of the right 
of way by the plaintiffs in their represen- 
tative character of the inhabitants of the 
village for whom this right of way was 
claimed. The plaint describes this path- 
way as belonging to the villagers and the 
plaintiffs allege that the pathway was used 
for access to a tank the water of which was 
used for drinking and bathing purposes by 
the villagers and also for the passage of 
carts, One of the contentions of the de- 
fendants was that the suit was not main- 
tainable without proof of special damage 
as the pathway according to the plaintiffs’ 
case was a public pathway. On.the merits 
the existence of the pathway was denied. 
The Munsif raised numerous issues and the 
llth issue ran as follows: “Can the suit 
proceed without the plaintiffs suffering any 
special damage.” The 13th issue was: 
“Have the. plaintiffs got any right of way 
over the disputed land? li so, what isthe 
breadth of the way?” Both the Courts have 
found that the pathway exists and that its 
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breadth was 3 cubits. On the 11th issue the 
learned Munsif said as follows: “I would 
take up these issues,that is 13 and 11 as 
they are pressed, It was laid down in Hari- 
har Das v. Chandra Kumar Guha (1) that 
infringement of a village pathway in which 
the plaintiffs got a right with the villagers 
by reason of a grant implied from long 
user does not require proof of special 
damage to give rise to a cause of action.” 
There was an appeal by the defendants and 
cross-appeal by the plaintiffs as to thewidth 
of the pathway. In deciding the appeal by 
the defendants the learned Subordinate 
Judge says that theonly point for decision 
is whether the plaintiffs have got any right 
of way over the disputed land, if so, what is 
the breadth of the same. The learned Sub- 
ordinate Judge decided this point and he 
agreed with the Munsif on his findings on 
these issues. 


The learned Advocate who appears for 
the appellants in this second appeal urged 
only one point before me, namely, that the 
suit was not maintainable as the learned 
Subordinate Judge has found thatit was a 
public pathway and that the plaintiffs have 
proved no special damage to maintain the 
suit. No other question was raised or pressed 
in this second appeal. Asit appears from 
the judgment of the learned Subordinate 
Judge it does not appear that the point 
now urged before me was argued before 
him. The learned Advocate for the appel- 
lants relies upon the affidavit sworn by one 
of the Pleaders for the appellants in the 
Court below to show that the point was 
urged before the learned Subordinate 
Judge. The question really turns upon 
the finding of the learned Munsif as to 
whether the pathway was a village pathway 
or not. No doubt, the learned Subordinate 
Judge speaks of the pathway as a public 
pathway, but it appears that the finding of 
the learned Muunsit that the pathway was a 
village pathway was not questioned before 
the learned Subordinate Judge. Assuming 
that the finding of the learned Munsif that 
the pathway wasa village pathway is correct, 
it appears to me that on the authorities the 
suit asit was framed was maintainable. 1 
would only refer to the case reported as 
Harihar Das v. Chandra Kumar Guha (1) 
and the case reported as Hurish Chandra 
Saha ý. Pran Nath Chakraverty (2), which 


(1) 49 Ind. Cas. 79; 23 C. W. N. 91. 
(2) 69 Ind, Cas, 910; 26 O. W, N. 587. 
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follows the earlier case. The case relied 
upon by the learned Advocate for the 
appellants reported as Batt Ram Kolita v. 
Stbram Das (3) is not, in my opinion, applic- 
_ able to the facts of the present case. The 
learned Advocate for the appellants asked 
me to remand this case for a finding by the 
Subordinate Judge as to whether the find- 
ing of the Munsif that the pathway was a 
village pathway was correct or nob. In the 
circumstances of this case I do not think 
that I ought’ to remand this case at this 
stage for a finding upon that question. It 
appears to me that even if the point was 
taken before the lower -Appellate Court, it 
was not seriously pressed, otherwise the 
learned Subordinate Judge would have 
noticed it. 

The result, therefore,is that this appeal 
fails andis dismissed with costs. 


a./8. D. Appeal dismissed, 
(3) 61 Ind. Cas. 405; 25 ©. W. N. 95. 


BOMBAY HIGH COURT. 
FULL BENCH. 

First Orvit Apreat No. 190 oF 1923. 
December 7, 1925. 
Present:—Sir Norman Macleod, Kr., Ohief 

Justice, and Justice Sir Lallubhai Shah, 


` Kr., Mr. Justice Orump, Mr. Justice” | 


Madgavkar and Mr. Justice Coyajee. 
ISHVAR DADU PATIL—P.aintirr— 
: APPELLANT 
versus 


GAJABAI BABAJI PATIL-- . 


DEFENDANT—-RESPONDENT. 

Hindu Law—Adoption—Undivided co-parcener's 
widow's right to adopt—Consent of surviving co- 
parceners, necessity of—Judicial dicta, value of. 

Heid by the Full Bench (Crump, J., dissenting).— 
In the Bombay Presidency, the widow of an undivided 
co-parcener of a joint Hindu family cannot, in the 
absence of authority from her husband, validly adopt 


without the consent of her father-in-law or of the’ 


surviving co-parceners of her husband. [p. 720, col. 
2; p. 733, col. 1; p. 742, col. 2; p. 744, col. 1.] ` 

The decision in Ramji v. Ghamau, 6 B. 498; 6 Ind. 
Jur. 587; 3 Ind. Dec. (N. s.) 787, has not been over- 
ruled by the Privy Council in Yadao v. Namdeo, 64 
Ind. Gas. 536; 48 I. A. 513; 24 Bom. L. R.8609; 17 N. 
L. R. 145; 30 M. L. T. 53; 26 O. W. N. 393; 42 M. L.J. 

-219; 15 L. W. 565; 20 A. L. J. 481; 49 ©. 1; A.L R. 
1922 P. C. 216 (P. O.) [p. 721, col. 1; p. 742, col. 2.) 

Per Crump, J.—The decision’ of the Privy Council 
in Yadao v. Namdeo, 64 Ind. Oas. 536; 48 I. A. 513; 24 
Bom. L. R. 609; 17 N. L. R. 145; 30 M. L. T. 53; 26 0. 
W.N. 393; 42 M. L. J. 219,15 L. W. 565; 20 A. L.J. 
481; 49 C. 1; A. I. R. 1922 P. C. 216 (P. O.), overrules 
Ramji v. Ghamau, 6 B. 498; 6 Ind. Jur. 587; 3 Ind. Dec. 


ISHVAR DADU PATIL V. GAJABAI BABAJI PATIL, 


_ (96 I. 0, 1926), 


(Nn. s.) 787, and lays down that a Hindu widow of the 
Maratha Country in the Bombay Presidency has, in 
the absence of prohibition by her husband, an inherent 
right to adopt, which is not subject to the limitations 
EEs have hitherto been placed upon it. [p. 734, 
col. 2. 
Per Shah, J.—Though Ramji v. Ghamau, 6 B. 498; 
6 Ind. Jur. 587; 3 Ind. Dee. (N. s ) 787, is overruled so 
far as itcan be held to conflict with the decision 
in Yadao v. Namdeo, 64 Ind. Cas. 536; 48 1. A. 513; 
24 Bom. L. R. 699; 17 N. L. R. 145; 30 ML. Ty 
53; 26 O. W.N. 393; 42 M. L. J. 219; 15 L W. 565; 20 
A.L.J. 481; 49 O. 1; A. I. R. 1922 P. O. 216 (P. 0), i.e. 
where the husband dięd in union, leaving an express 
authority to the widow to adopt, and where subsequent- 
ly the estate came to be vested in the widow as the 
heir of her son adopted in pursuance of the said author- 
ity, on accountofa subsequent partition between the 
son and other co-parcener, and where the estate was 
so vested in her at the time of the adoption} it is not 
overruled so far as the main point involved in Ramji 
v. Ghamau, 6 B. 498; 6 Ind. Jur. 587; 3 Ind. Dee. 
(N. s.) 787, is concerned, viz. that where the 
husband died in union leaving no express authority 
to the widow to adopt, the widow cannot adopt with- 
out the consent of the surviving co-parceners in whom 
the estate is vested by survivorship at the time of the 
adoption. [p. 732, col. 2.] , : , 

Per Madgavkar, J.—Remarks in a decision of a 
Court and of Judges, however eminent, which per- 
haps and at the most implicitly doubt or disapprove 
without overruling a positive principle laid down in 
another case, and donot themselves even definitely | 
enunciate, much less apply, another principle instead,’ 
which can take the place of the principle doubted or 
disapproved may be dicta of the greatest weight 
which may necessitate re-consideration of the former 
principle; but they cannot be considered binding or 
definitely overruling the decision doubted or dis- 
ae or the principle laid down therein. [p. 736, 
col. ` 

[Case-law reviewed.] : 

Appeal from the decision ofthe Joint 
First Class Subordinate Judge, at Belgaum, . 


in Suit No. 467 of 1920. 


ORDER OF REFERENCE 
TO A FULL BENCH. 

Macleod, C. J.—(September 21, 1925). 
—The plaintiff sued for a declaration that 
he was the adopted son of Dadu Babaji and 
owner of the plaint property, and to recover 
joint possession of those lands, which were 
joint between himself and defendants Nos..2 
and 8, or in the alternative for separate 
possession of his half share by partition. 
The following pedigree shows the relation- 
ship of the parties :— 


NARABAPPA 
el ct A 
Babaji--Gajabai Krishna 
(defendant No. 1.) | 
i [ 
Dadu. -Balabai Gopal, (defendant Appa, 
| No. 3.) (defendant 

Ishvar, (adopted) No. 2.) 

plaintiff. Ishvar. 


F96 I. O. 1926) 

The plaintiff alleged that Balabai, widow 
of Dadu, took him in adoption from his 
natural father defendant No. 3 on Septem- 
ber 25, 1919, and that defendants Nos. 1 
and 2 acting in collusion denied his adop- 
tion and dispossessed him of his property. 
. Defendants Nos. land 2 filed a joint written 
statement. They denied the factum of 
plaintiff's adoption, they disputed that 
Balabai, as a widow in a joint Hindu 
family, was competent to adopt, they alleged 
that, after the death of Babaji and Krishna, 
their sons continued joint, and that Dada, 
husband of Balabai, died while the family 
was still joint. 
fendants Nos,4to 7, who were joined as 
. tenants of some of the suit lands, did not 
appear. The trial Judge found that the 
plaintiff was adopted but that his adoption 
was not valid, that Dadu and Babaji died 
in union with defendants Nos. 2 and 3, 


and dismissed the suit with costs on Feb. 


ruary 26, 1923. 

The plaintiff has appealed. 

The trial Judge has dealt with the evi- 
dence adduced by the plaintiff to support 
his contention that Dadu and Babaji were 
separated from defendants Nos. 2 and 3 
carefully and in considerable detail. It 
was alleged that this separation took place 
between Babaji and Krishna by a partition 
by metes and bounds of the family pro- 
perty. It is sufficient for me to say that 
the plaintiff failed entirely to prove such 
a partition, which, 
have been effected thirty-five years ago. 
On the contrary, the defendants proved to 


the satisfaction of the Judge that the 
family had remained undivided. 
The Judge then considered that the 


adoption by the widow of a member of a 
joint Hindu family could not be valid with 
regard to’ the joint family property, though 
it might be valid for religious purposes, 
relying on the opinion expressed by this 
Court in Yeknath Narayan Kulkarni v. 
Laxmibai Kesho Gopal (1). 


The appellants contend that, according 


to the decision of the Privy Council in, 
Yadao v. Namdeo (2), the plaintiff's adop- .- 


tion. was valid and was, therefore, valid for 
all purposes. Itis necessary, therefore, to 


(1) 77 Ind. Cas. 117; 24 Bom. L. R. 836 at p. 841; A. 
I. R. 1922 Bom. 347; 47 B. 37. 

(2) 64 Ind. Cas. 536; 48 I A. 513; 24 Bom. L. R. 609; 
17 N. L. R. 145; 30 M. L. 53% 26 0. W. N. 393; 42 
M. L. J. 219; 15.L. W. 565; 90 A. L. J. 481; 49 C. I; A. 
I, R. 1922 P, 0,216 (P.O). 
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Defendant No.3 and de-. 


if it took place, must. 
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consider whether that decision is binding 
upon us, or whether we are still hound by 
the Full Bench decision of this Court in 
Ramji v. Ghamau (3). 

In that case the pedigree of the parties 
was as follows:— 








Narayan Jivaji-~-Ghamau - 
—-Kondai, 
\ 


adopted, Ramji. ( 
à son. son. 

Narayan and Jivaji were undivided bro- 
thers. Narayan died first leaving a widow 
Kondai. Jivaji died leaving a widow 
Ghamau and two sons. Kondai adopted 
Ramji after Jivaji’s death without the con- 
sent of his sons. On their death Ghamau 
claimed the estate as the heir of the last 
surviving son Ramji, claimed to be entitl- 
ed to the estateas having been adopted 
to Narayan, who, it was admitted, had 
not given any permission or direction to 
Kondai to adopt. Westropp, C. J., said at 
page 501*:— 

“ There has not been any text quoted to 
us from the books to the effect that the 
widow of aparcener in a Hindu undivided 
family- may adopt without the authority 
of her husband or the assent of his co- 
parceners.’ 

Reference was then made to Narayan 
Babaji v. Nana Manohar (4) in which the 
effect of the Hindu authorities was briefly 
recapitulated, and the learned Chief Justice 
continued at page 503* as follows:— 

“ Accepting, however, the view which 
the cases seem to establish, viz., that the 
widow, where the husband dies separated, 
and she herself is the heir, or she and a 
junior co-widow are the heirs, may adopt 
without the sanction of the husband, (if he 
have not expressly, or by implication, in- 
dicated his desire that she shall not do so), 
and without the sanction of his kindred, 
we are not (as has been previously 
said in this Court) disposed to carry the 
deviation from ordinary Hindu Law 
further than it has been already estab- 
lished by precedents....Assigning to the 
Maratha deviation from ordinary Hindu 
Law the limit which we have above sug- 
gested, viz. that the widow of a Hindu, 
dying without leaving male issue, may, if 

a 498; 6 Ind. Jur. 587; 3 Ind. Dee. (x. s.) 

Mi) TB O. R. A, O.J. 153. 
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her husband were separated from his family 
in estate (or, in other words, when she is 
his heir) adopt without any express author- 
ity from him, (if he have not prohibited 
her from so ‘doing or otherwise implied his 
intention that she should not adopt); and 
without the consent of his relatives, and 
believing that there is not any sufficient 
text or precedent for conceding any wider 
range to that deviation, and concurring in 
the remarks of Melvill, J., in Rupchand 
‘Hindumal v. Rakhmabai (5), we feel our- 
selves at liberty to adopt the following 
passages from the judgment of the Privy 
Council in Sri Virada Pratapa Raghunada 
Deo v> Sri Brozo Kishoro Batta Deo (6) 
in which, after approving of ‘the prin- 
ciple recognised by the Travancore case 
[Ramaswami v. Bhagate| (7) viz, that 
the requisite authority is, in the case of 
an undivided family, to be sought within 
that family,’ their Lordships say: ‘The 
joint and undivided family is the normal 
' condition of Hindu society. An undivided 
family is ordinarily joint, not only in estate 
but in food and worship; therefore, not 
only the concerns of the joint property, 
- but whatever relates to their commensality 
and their religious duties and observances, 
must be regulated by its members, or by 
the manager to whom they have expressly, 
or by implication, delegated the task of 
regulation. The Hindu wife, upon her 
marriage, passes into and becomes a mem- 
ber of that family. Itis upon that family 


that, as a widow, she has her claim for: 


maintenance Itis in that family that she 
must presumably find such counsellors and 
protectors as the law makes requisite for 
her. Tnere seem to be strong reasons 
against the conclusion that, for such a’pur- 
pass as that under consideration, she can, 
at her will, travel out of that undivided 
family and obtain the authorization re- 
quired fromaseparated and remote kinsman 
of her husband, Sri Virada Pratapa 
Raghunadu Deo v. Sri Brozo Kishoro Patta 
Deo (6); and again: ‘It may be the 
duty of a Court of Justice administering 
the Hindu Law to consider the religious 
duty of adopting a son as the essential 
foundation of the law of adoption, and the 
effect of an adoption upon the devolution 


5) 8B.ELG.R.A C. J. 114. i 
a SI A. 154; 1 M. 69; 25 W. R. 291; 3 Sar. P. O. 


J. 583; il Mad Jur. 188; 3 Suth. P. C. J. 263; 1 Ind. 
Dec. (x. s.) 45 (P. C.). 
(7) 8 Mad. Jur, 58, 
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of property as a meré legal consequence, 
But itisimpossible not to see that there 
are’ grave social objections to making the: 
succession of property, and it may be in 
the case of collateral succession, as in the 
present instance, the rights of parties in 
actual possession, dependent on the caprice 
of a woman, subject to all the pernicious 
influences which. interested advisers are too 
apt in India to exert over women possessed 
of, or capable of, exercising dominion over 
property.’ ” 

To appreciate properly the facts in 
Yadao v. Namdeo (2) which was a suit filed : 
in the District Court of Akola, West Berar, 
Central Provinces, it is necessary to set - 
out the following pedigree:— 


UDAJI, (dead) 


( 
Vithoba, (dead) ee (dead) 


Champabai=-Pundlik=-Annapurnabai, Namdeo, 
senior wife died junior wife (defendant) 
1905 
childless 


) 
Yadao, alleged 





Pandurang, 
adopted died ‘adopted son to 
in 1907 Pundlik, in 1908, 
(plaintiff. 
= ( l 
4 . \ 
Pandurang, adopted Rambhan, 


to Pundlik in 
1905 died 1907. 


Pundlik, at the time of his death, was 
a member of a joint Hindu family consist- 
ing of himself, his cousin Namdeo, and 
Namdeo's two sons, Pandurang and Ram- 
bhau. Pundlik died childless, and there- 
after Champabai, the senior wife, adopted 
Pandurang. The validity of that adoption 
was not disputed. Pandurang died in child- 
hood unmarried in 1907. 


In 1908, Champabai adopted the plaintiff 
to her husband without having obtained 
the consent of any one except plaintifi's 
natural father. Namdeo refused his con- 
sent, and his contention was that Champa- 
bai, as a widow, had no power, under the 
Hindu Law applicable to the family, to 
make the adoption, and . also that such 
adoption by her had been prohibited by 
Pundlik. A 

The trial Judge found that, after the. 
adoption, of Pandurang, the family had 
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separated, and that, afterwards, when the 
contingency for a second adoption arose 


by reason of Pandurang’s death, Champa- 


bai could validly adopt without the consent 
of Namdeo who was then separate. The 
learned Judges of the Court of the Judicial 
Commissioner held that there had been no 
separation of the joint Hindu family, that 
Pundlik intended that only: Pandurang 
should be adopted and had given no general 

‘permission as regards the adoption of a 
son, that, on Pandurang’s death, Namdeo 
and his son Rambhau became by survivor- 
ship sole owners of the joint family estate, 
and that Champabai could not make a 
valid adoption without the consent of Nam- 
deo. 

Their Lordships considered that, under 
the terms of. the adoption deed executed 
by Namdeo, on April 23, 1905, when Pandu- 
rang was adopted, it was declared that 
Namdeo separated from Pandurang whom 
he had given in adoption. It was not 
merely an expression of an intention to 
separate, although an unequivocal intimation 


of an intention to separate by a member of a < 


joint Hindu family governed by the Mitak- 
shara would operate asa severance of the 
joint status [Girja Bat v. Sadashiv Dhundiraj 
(8)and Kanwal Nain v. Budh Singh (9)). On 
the contention that .Pundlik had prohibited 
the adoption of any other boy except 
Pandurang, their Lordships held that Pund- 
lik gave no direction as to what should 
be done if Pandurang should be unavail- 
able or should die after he was adopted. 
It was, therefore necessary to consider 
what power, ifany, Champabai had under 
the Hindu Law applicable to the Maratha 
country of the Presidency of Bombay to 
adopt the plaintiff as a son to her deceased 
husband. 

After stating that it was not disputed 
that, according to that law, a Hindu widow, 
who is sole or joint heir to her husband's 
estate, may adopt to her deceased husband 
without authority from her husband, and 
without the consent of his kindred or of 
the caste or ruling authority, but that she 


(8) 37 Ind. Cas. 321; 43 I. A. 151; 18 Bom. L. R. 621; 
20 C. W. N, 105; 14 A. L. J. 822; 20 M. L. T. 78; 12 
N. L. R. 113; (1916) 2 AL W. N. 65; 4 L. W. 114; 24 
C. L. J. 207; 31 M. L. J. 455; 43 0.1031; 43 1. A. 151 
(P. G). 
` (9) 40 Ind, Cas. 286; 44 I. A. 159; 19 Bom. L. R. 642; 
15 A. L.J. 554,2 P. L. W 57; 21 0. W. N. 986; 33 M. 
L. J. 42; 26 O. L.J. 104; (1917) M. W. N. 514; 6 L. W. 
330; 39 A. 496 (P. 0.). ° 
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cannot adopt when her husband has ex- 
pressly forbidden an adoption, and, alter 
referring to the decisions of this Court in 
Ramji v. Ghamau (3) and Dinkar Sitaram 
Prabhu v. Ganesh Shivram Prabhu (10 and 
the judgment of Sir Lawrence Jenkins in 
Lakshmibai v: Sarasvatibai (11) in whieh 
the only question was whether the hustand 
by implication had prohibited his widow 
from adopting, and the learned Chief 
Justice expressed the opinion, though it 
was not necessary for the decision of the 
case, that a widow's power to adopt did 
not rest on any delegation from her husband 
but was her inherent right, their Lordships 
continued (pages 618, 617*):-— 

“ There does not appearto their Lord- 
ships to be any sound reason why in the 
Maratha country of the Presidency of Bom- 
bay the Hindu Lawasto the power ofa 
Hindu’ widow who has not the authouity of 
her deceased husband to adopt a scn io 
him, should depend on the question whe- 
ther her husband had died as a separated 
Hindu, or as an unseparated Hindu, or cn 
the question whether the property which 
was vested in her when she made the adop- 
tion was or was not vestedin her as hig 
heir. If it was her religious duty to adopt a 
son to her husband, that duty would be 
the same in either ease, although possibly 
the right of the adopted son to the pro- 
perty vested in the widow might be diiter- 
ent.” 

With due respect the meaning of this 
passage is not quite clear. If the huskand 
died undivided no property could vest in 
his widow, but still their Lordships refer to 
property vested in the widow alter ker 
husband’s death which might have rcsied 
in her eitheras her husband's heir cy in 
some other capacity. If the husband were 
joint and had self-acquired property, that 
property would vest in the widow as his 
heir, but otherwise nothing would vest in 
the widow. It is difficult then to see how 
the right of the adopted son to any pio- 
perty vested in the widow might be differ- 
ent, or to know for certain whether their 
Lordships were considering the possilility 
of no property having vested in the wick wW, 
at the timeshe made the adoption. However, 
their Lordships then proceeded to refer to 
the case of Pratapsiny Shirsing v. Agar sing )t 


_ (10) 6 B. 505; 3 Ind. Dee. in, s.) 792, 


Pgs 23 13, 789; 1 Bom L. R, 420; 12 Ind. Deras $) 


*Pages of 24 Bom. L, R~ Ed., 
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Raisingjt (12) where their Lordships said 
(page 107*):— : ae 

“The right of the widow to make an 
’ . adoption is not dependent on her inheriting 
as a Hindu female owner her husband's 
estate. She can, exercise the power, so long 
as it is not exhausted or extinguished, 
even though the property was not vested 
in her,”. ` 


. But in that case the question whether ’ 


“the widow of a parcener in an undivided 
Hindu family could adopt, without any au- 
thority from her husband and without the 
consent of his co-parceners, did not arise. - 
The case of Rakhmabai v. Radhabai (13) 
seems hardly in point, as the suit was be- 
tween two widows of a Hindu in the Maratha 
country of this Presidency who had died 
childless and apparently separate. But 
their Lordships rely on the decision in that 
case as one to be applied in the case before 
them as showing that the power of a Hindu 
widow to adopt was not based on the fact 
that her deceased husband was separated, 
or on the fact that at the time of the 
adoption ‘the: estaté of the husband was 
vested inthe widow, but on the inherent 
right of the widow to adopt if the act 
. was done by her in her proper and bona 
. fide performance ofa religious duty. But 
the learned Judges in Rakhmabai v. Radha- 
: . bai (18) also referred to the decision of the 
Privy Council in Collector of Madura v. 
Moottoo Ramalinga Sathupathy (14) where 
their Lordships said (pages 20, 23, 247):— 


“According to the doctrine of the Benares 


and Maratha Schools, prevailing in the 
Peninsula, it [assent of the husband] may 
-þe supplied by that of his kindred, her 


natural guardians... The question who, are, 


the kinsmen whose assent will supply the 
want of positive authority from the deceas- 
ed husband is the first to suggest itself. 
Where the husband's family is in the nor- 
mal condition of a Hindu family—t. e., un- 
divided,—that question is of comparatively 
easy solution. In such a case the widow, 
under the law of-all the Schools. which 
(12) 50 Ind. Cas. 457; 46 I: A. 97; 21 Bom. L. R. 496 

< at pp. 504, 505; 36 M. L. J. 511; 17 A. L. J. 522; 1 
U.P. L. R. (P. C.) 39; (1919) M. W.N. 313; 101. 
. W. 330; 24 O W. N. 57; 43 B: 778; 27 M.L. T. 47 


P. C.). af : 
l 13) 3 B.H.C. R.A ©. d. 181. 

(Q4) 10 W. R. P. O. 17; 12 M.I A. 397 atp. 441; I B. 
L. R. P. 0.1; 2 Suth. P. O. J. 135; 2 Ear. P. O.J. 
361; 3 Mad. Jur. 298; 20.E. R. 389; 1 Ind. Dec. (x. s) 1 
(P. C.). - 

*Page of 46 I, A. Ki.) 

{Pages of 10 W, R. (P. O)—[ Ed] 
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admit this disputed power of adoption, 
takes no interest in her husband’s share 
of the joint estate, except aright to main- 
tenance, And though the father of tha 
husband, if alive, might, as the head of the 
family and the natural guardien of the 
widow, be competent by his sole assent to ` 
authorize an adoption by her, yet, if there - 
be no father, the consent of all the brothers, 
who, in default of adoption,- would take 
the husband’s share, would probably be 


‘required, since it would be unjust to allow 


the widow to defeat their interest by in- 
troducing a new-co-parcener against their 
will. Where, however, as in the. present 
case, the widow has taken by inheritance 
the separate estate of her husband; there 
is greater difficulty in laying down a rule. 
The power- to adopt when, not actually 
given by the husband can only be exer- 
cised when a foundation for itis laid in 
the otherwise neglected observance of re- 
ligious duty, as understood by Hindus. 
Their Lordships do not think there is any 
ground for saying, that the consent of every 
kinsman, however remote, is essential. The 
assent of kinsmen seems to be required by 
reason of the presumed incapacity of women. 


for independence, rather than the necessity 


of procuring the consent of all those whose 

possible and reversionary interest in the 

estate would be defeated by the adoption. 

In such a case, therefore, their Lordships 

think, that the consent of the father-in-law, 

to whom the law points as the natural 

guardian and ‘venerable protector’ of the 

widow, would be sufficient. It is not easy 

to lay down an inflexible rule for the case, 
in which no father-in-law is in existence. 

Every such case must depend upon the 

circumstances of the family. - All that can 

be said is, that there should be such evi- 

dence of the assent of kinsmen as suffices 

to show: that the act is done by the widow 

in the proper and bona fide performance of 

a religious duty, and neither capriciously ° 
nor from a corrupt motive,”, - 


Reference was alsomade in Rakkmabhaiv., 


‘Radhabai (18) to the decision of Westropp, J., 


in Bayabai v. Bala Venkatesh Ramakant (15) 
the general effect of which had been repre- 
sented to the Court, though the judgment 
was nota written one and there was no report 
ofit. Their Lordships in Yadao v. Namdeo 
(2) then. dealt with the manner in which the 


_ judgment of Sir Michael Westropp in 


(15) 7B. H. O. Re App. L 
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Bayabai v. “Bala Venkatesh Ramakant (15) 
` game to be reported, although it appears to 
` have been delivered on March 7, 1866, 
‘expressing the opinion that no judgment 
was written in that case until after the 
judgment in Rakhamabai v. Radhabai (13), 
delivered on August 26, 1868, had been re- 
` ported in 1869. 

The main point discussed by Westropp, 
J., was thé power of a Hindu widow to 


adopt a son to her deceased husband with- ` 


out an authority from him to do so, the 
other questions discussed were questions of 
fact, and it was found that the widow had 
been forbidden by her husband to adopt. 
Their Lordships may not have been aware 
that Sir Michael Westropp was in the 
habit of taking a very considerable time 
in writing his judgments, and further of 
delaying their delivery, and it may well 
haye been that when he referred in Ramji 
yv. Ghamau (3) to Bayabai v. Bala Venkatesh 
Ramakant (15)as one of the cases in which 
al] the authorities relating to the adoption 
by Hindu widows in this Presidency were 
collected, he had in his minda judgment 
which he was either writing or had written 
but had not delivered. 

However that may be, the question be- 
fore us now is whether the Full Bench de- 

cision in Ramji v. Ghamau (3), which has 
‘never been considered otherwise than as 
accurately detérmining the Hindu Law in 
this Presidency regarding the restriction on 
a widow's power to adopt when her husband 
dies a member in an undivided family, can 
be considered as overruled by their Lord- 
ships’ remarks in Yadao v. Namdèo (2). 

On the facts of the case there was, with 
all due respect, no necessity to consider at 
all the decision in Ramji v. Ghamau (8). 

Champabai succeeded as heir to her son 
. Pandurang, and she was only divesting 
her life-estate ‘by adopting again to her 
husband. It has never been disputed that 


in this Presidency a widow of a separated - 


‘Hindu has the power to make such an 
adoption, and the fact that when the first 
adoption was made the husband was un- 
separated, appears to have no bearing on 
the question whether the second adoption 
was valid or not, 

In Veknath Narayan Kulkarni v, Laxmi- 
bai Kesho Gopal (1) it was held that the de- 
cision of the Bombay High Court in Datio 
Govind Kulkarni v. Pandurang Vinayak 
(16) that the widow of a gotraja sapinda 


(16) 32 B. 499; 10 Bom, L. R. 692, 
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cannot adopt so as to defeat the rights of 
the reversioners, had not been in any way 
shaken by the decision in Yudas v. Num- 
deo (2), following the expression of opiniva 
to that effect by Sir Lallubhai Shah in 


Dattutraya “Bhimrav v. Gangabai Ganesh- 
bhat (17). 


That learned Judge also considered the 
case of. Yadao v. Namdeo (2) in Shivbasappa 
v. Nilava (18). A joint Hindu family con- 
sisted of two brothers one of whom died 
leaving a widow. After the death of tie 
other brother who left two widows surviv- 
ing him, the widow of the first brother 
adopted, without the consent of the other 
two widows, and her adoption was held to 
be invalid. Jt seemed to be an anomaly 
that an adoption by the widow of the trst 
brother before the death of the second 
brother would have been good according 
to the decision in Yadao v. Namdeo (2), 
and had still to be held invalid if made 
after the death of the second brother, but 
it was not considered advisable to carry 
the decision.in Yudao v. Namdeo (2) outside 
the case of a widow of a deceased co-par- 
cener adopting during the lifetime of the 
surviving co-parceners. 


Again, in Bhau Adgauda Patil v. Nara- 
sagousa Tatya Patil (19) and Dattatraya 
Bhimrao v. Gangabai Ganeshbhat (17) it was 
held that, except as to the effect of Yadav 
v. Namdeo (2) on the decision in Ramji v. 
Ghamau (3), it had not been considered that 
any other decision of this Court with re- 
gard to a widow's right to adopt indifferent 
circumstances had been overruled. 


We have now a case in which the ques- 
tion directly arises whether Ramjiv. Ghamau 
(3) has been overruled by Yudao v. Nam- 
deo (2), a case which arose outside the Pre-' 
sidency. My own opinion is that, although 
it may be gathered that if the facts in 
Yadao v. Namdeo (2) had been the same as 
in Ramji v. Ghamau (3), the Board as then 


-constituted would have held that /tamji v. 


Ghamau (3) was wrongly decided, the deci- 
sion of the Board that a widow of a ds- 
ceased co-parcener can adopt of her own 
inherent right was obiter and that we are 


(17) 77 Ind. Cas. 17; 24 Bom, L. R. 69 at p. 73; 46 B. 
541; A. L R. 1922 Bom. 321. 

(18) 82 Ind. Cas. 618; 47 B. 110; 24 Bom, L. it. 1162; 
A. I. R. 1923 Bom. 17, 

(19) 64 Ind. Cas. 614; 46 B. 400; 23 Bom, Ly R. 1272; 

A. 1, R.1922 Bom, 300. 
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still bound to follow our own Full Bench 
decision. f 

It would appear from the judgment in 
that case of Westropp, C. J., that, according 
to the texts, some authority was required 
to enable a Hindu widow to adopt, but 
that in the Maratha country, by the deci- 
sions of this Court, a deviation from that 
rule had been established, so as to allow 
the widow of a separated Hindu dying 
without leaving male issue to adopt with- 
out authority unless prohibited. With all 
due respect, therefore, itis difficult to see 
how it can be said that there is any 
authority: in the texts for the doctrine that 
a Hindu widow has an inherent right to. 
adopt, and to hold that this right could be 
established by judicial decision would cer- 
tainly be creating a further deviation from 
strict Hindu: Law of a somewhat startling 
character. The mere fact that a Hindu 
widow cannot adoptif-her husband leaves 
a Will which would take effect at his death, 
containing a prohibition against his widow 
adopting, would appear to be sufficient to 
show that the right was not inherent in her 
status as a widow, 

If Yadao’s case (2) had come before this 
Court, the plaintifi’s adoption would have 
been held valid without any reference to 
the decisions in Ramji v. Ghamau (8) being 
necessary: Mallappa v. Hanmappa (20). Itis 
possible, however, that if the same question 
arose in anothercase,the Judges might form 
the opinion that they were bound to follow 
the decision in Yadao v. Namdeo (2) and it 
is, therefore, expedient that the following 
question should be referred to a Full 
Bench— 

“Has the decision in Ramji v. Ghamau (3) 
been overruled by the decisionin Yadao v. 
- Namdeo (2) so that this Court is bound to 
hold that the widow of a deceased co- 
parcenerin this Presidency can validly 
adopt under her own inherent right without 
the authority of her husband, or the con- 
sent of her father-in-law, or the consent of, 
the surviving -co-parceners of her husband, 
unless her husband has expressly or by. 
implication prohibited her from adopting?” 

lf Ramji v. Ghamau (8) is still good law, 
the appeal must fail. i 

Coyajee, J.—In my opinion, if the 
decision of a Full Bench of this Court in 
Ramji v. Ghamauw (3) is not overruled by 
higher authority, this appeal must fail, 


i (20) 55 Ind. Cas. 814; 44 B. 297; 22 Bom. L. R. 
203, 
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NARASAPPA 
Jn 
ae | 
Babaji-=Gajabai Krishna 
(defendant No.1) |, 
Dadu==Balabai Gopal, qo 
| (defendant No. 3)" (defendant 
(Adopted), No. 2.) 
Ishvar, Ishvar. 
(plaintiff.) 


Babaji died in or about 1885; his widow, 
defendant No. 1, and their son, Dadu, 
survived him. Krishna died two or three 
years later leaving his twosons, defendants 
Nos. 2 and 3, surviving him. Some years 
later Dadu died childless; his widow 
Balabai survived him. The plaintiff 
brought this suit to obtain a declaration 
that he was the adopted son of Dadu, and to 
recover possession of the properties speci- 
fied in the plaint. He alleged that, on May 
25th, 1919, Balabai adopted him but ‘that 
the Ist and 2nd defendants acting in 
collusion had disputed the adoption and 
dispossessed him of the said properties, 

The lst and 2nd defendants by their 
written statement denied the adoption. 
‘They further contended that the family 
as also the estate was joint at the time of 
the alleged adoption, and that, therefore, 
Balabai had no power to adopt to her deceas- 
ed husband. i . 

The trial Judge held that the adoption . 
was proved, but it was invalid by reason, 
of the fact that neither Babaji nor Dadu 
had ceased to.be members with Krishna 
and his sons of the joint family, and that 
the estate was, therefore, joint. He, accord- 
ingly, dismissed the suit. Plaintiff has 
brought this appeal. f 

The oral evidence establishing the adop- 
tion has been carefully examined by the 
trial Judge. In his opinion it is trust- 
worthy. It is corroborated by the registered 
adoption deed cxecuted by Balabai which 
is duly proved. We accept his conclusions 
in their entirety. 

On the second issue, the Judge held 
that the family was joint—in other words, 
that Balabai’s husband, Dadu, and his 
father, Babaji, lived and died in union with 
defendants Nos. 2? and 3. On this question, 
the case made in the plaint was vague and: 
indefinite. There is no document evi- 
dencing “the alleged separation. In the 
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revenus records, the family lands are 
not entered separately in the names of 
different members of the family, nor was 
the assessment of the land paid separately. 
In 1906 and 1907 several money-bonds were 
‘jointly executed by defendants Nos.1, 2and 3 
(Exs. 148,149, 160, 169, 185). The Judge relies 
on the evidence, among others, of witness 
‘Mallappa Gangappa, a large and respect- 
able landholder who had considerable deal- 
ings with this family,.and .who proves that 
the family is joint and the estate is undivid- 
ed. We can. see no adequate reason for ‘dis- 
turbing the finding of the lower Court that 
` at all material times the family was joint. 

The question then is, whether the adoption 
is valid. There is no allegation in this case 
andno proof—none at any rate was brought 
to our notice—that Dadu had conferred 
upon Balabai, either in writing or other- 
wise, an express authority to adopt, nor that 
any members of this joint family (except 
the plaintiff's natural father, defendant 
No, 3, who gave him in adoption) ever assent- 
ed to the adoption made by Balabai. , 

In Ramji v. Ghamau (3) a Full Bench 

. of this Court, consisting of Sir Michael 
Westropp, Chief Justice, and Melvill and 
Kemball, JJ., held that, in the Maratha 
country, Hindu widow who has not her 
husband's estate vested in her, and whose 
husband was not separated at the time of 
his death, was not competent to adopt a 
son to her husband without his authority 
or the consent of his kindred. Itis, how- 
ever, contended by the learned Pleader for 
the appellant-plaintiff that that decision has 
been disapproved by the Privy Council in 
Yadao v. Namdeo (2) and must be regarded 
as having been overruled., . 

The facets of Yadao's case (2) need to be 
stated. One Pundlik died childless in 1905, 
leaving his widows, Champabai and An- 
napurnabai, and also his first cousin 
Namdeo, surviving him. On Merch 31, 
1905, Champabai, with the concurrence of 
her co-widow, adopted Namdeo’s son Pan- 
durang. On April 23, 1905, Namdeo 
executed a deed of adoption which is set 
out in their Lordships’ judgment. 
rang diedin childhood in 1907. Thereafter, 
in 1908,. Champabai adopted Yadao without 
having obtained the consent of any other 
member of the family. Yadao then brought 
a suit claiming as the adopted son of 
Pundlik to recover property from Namdeo 
who disputed the adoption and claimed to 
retain property as the surviving member of 
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the joint Hindu family. The trial Court 
passed a decree holding that the adoption 
was valid; it was reversed by the Court of 


-the Judicial Commissioner on the ground 


that the agreement made at the time of 
Pandurang’s adoption did not evidence 
any severance of interest, and that, there- 
fore, Champabai could not adopt without 
the consent of Namdeo. On appeal to the 
Privy Council it was contended on behalf 
of. Yadao that the limitation scught to be 
imposed on the widow's power—namely, 
that it could only be exercised when the 
estate was separate and vested in the widow 
—rested solely on the judgment in Ramjiv. 
Ghamau (8), the Limitation there proposed 
was not supported by any text or com- 
mentatora and was rejected by the Board in 
Pratapsing Shivsing v. Agarsingji Raisingji 
(12), but, if the widow’s power depended 
upon the estate not being joint, then upon 
the evidence the estate was not jointat the 
time when Yadao was adopted. Their Lord- 
ships found as a fact and held in law that, 
on the date of the deed of April 23, 1408, 
Namdeo and his son Rambhau had separated 
from Pandurang, and had ceased to be mem- 
bers with Pandurang of the joint family, 
although, nopartition ofthe family property 
had been effected; and they upheld theadop- 
tion. On those facts, this Court, consistent- 
ly with the decisionin Ramji v. Ghamau (3) 
would have arrived at the same conclusion, 
I would refer to Mallappa v. Hanmappa (20), 
where the facts bear a close similarity to 
those in Yadao's case (2). The Privy Council, 
however, proceeded to examine the decision 
in Ramji v. Ghumau (3), and observed 
(pages 616, 617*) :— 

“There does not appear to their 
Lordships to be any sound reason why in 
the Maratha country of the Presidency of 
Bombay the Hindu Law as to the power of a 
Hindu widow who has not the authority of 
her deceased husband to adopt a son to 
him should depend on the question whe- 
ther her husband had died as a separated 
Hindu or as an unseparated Hindu, or on 
the question whether the property which 
was vested in her when she made the 
adoption was or was not vested in her ag 
his heir. If it was her religious duty to 
adopt a son to her husband, that duty would 
be the same in either case. although pos- 
sibly the right of the adopted son tothe 
propetty vested in the widow might be 
different. It has, however, been held by the 
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Board in Pratapsing Shivsing v. Agarsingjt 
Raisingji (12), which was a case from the 
Abmedabad District of the Presidency of 
‘The right of the widow 
to make an adoption is not dependent on 
her inheriting as a Hindu female owner 
her husband's estate. She can exercise the 
power so long as it is not exhausted or 
extinguished, even though the property. 
was not vested in her. The Board was 
not then ‘dealing with a case in which , the 
deceased husband had expressly or impli- 
citly prohibited his wife from making any 
adoption.” ' 
._ The decision in Ramji v. Ghamau (3) has 
hitherto been accepted and acted upon in 
this Presidency. With the view expressed 
by the Full Bench of this Court, I res- 
pectfully agree, and would give effect to 
it unless it was clearly overruled by higher 
authority. There is a difference of opinion 
between the several schools of Hindu Law 
as to the power of a woman to adopt. All 
of them accept as authoritative the text of 
Vasishtha which says: “Nor let a a woman 
_ giveoraccept a son unless with the assent 
of her Lord.” : In Collector of Madura v. 
Moottoo Ramalinga Sathupathy (14) their 
Lordships explain the said difference and 
say (page 436*):— ° 

“Thus upon a careful review of all these 
Writers, it appears, thatthe difference relates 
rather to what shall be taken’ to con- 
stitute, in cases of necessity, evidence of 
‘authority. from the husband, than to the 
, authority to adopt being independent of 
the husband. The duty, therefore, of an 
European Judge who is under the obliga- 
tion to administer Hindu Law, is not so 
much to inquire whether a disputed doctrine 
is fairly deduciblefrom the earliest authori- 
ties, aS to ascertain whether it has been 
received by the particular School which 
governs the District with which he hasto ` 
deal, and has there been sanctioned by 
usage. For, under the Hindu system 
of law,clear proof of usage will outweigh 
the written text of the law.” . 


In Ramjiv. Ghamau (3) thelearned Judges 
expressed the opinion that the doctrine 
which they laid down was a deviation from 


ordinary Hindu Law; and they were not ’ 


disposed to: carry the deviation further 
than it had been already established by 
precedents. They referred to and quoted 
the following passage from the judgment 
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of the Privy Council in Sri Virada Pratapa 
Raghunada Deo v. Sri Brozo. Kishoro 
Patta Deo (6), (page 193*):— 

“Itmay bethe duty of a Court of Justice 
administering the Hindu Law to consider 
the religious duty of- adopting a son as 
the essential foundation of the law of 
adoption; and the effect of an adoption 
upon the devolution of property as a mere 
legal consequence. But it is impossible 
not to see that there are grave social 
objections to making the succession of 
property—and it may be in the case of © 
collateral succession, ag in the present. in- 
stance, the rights of parties in actual pos- 
session— dependent on the -caprice of a 
woman, subject to all the. pernicious in- 
fluences which interested advisers are too 
aptin India to exert.over women possessed - 
of, or capable of exercising dominion over 


- property. It seems, therefore, to be the 


duty of the Courts to keep the power strictly ` 
within the limits which the lawhas assigned 
to it.” 

The question, whether a'widow in a joint 
Hindu family has power to adopt a son so 
as to introduce intothe family a co-parcener 
without any authority from her husband 
and irrespective of the assent of the other 
members of the co-parcenary, is one which 
demands careful consideration. 

Having regard to the observations of their 
Lordships in their judgment in Yadao v. 
Namdeo (2), I agree that the question for- 
mulated by my Lord the Chief Justice 
should be considered bya Full Bench, 

Mr.S. R. Purulekar for Mr, A. G. Desat,. 
for the Appellant. 

Mr. Nilkant Atmaram, for the Respond- 


ent. : 
JUDGMENT OF THE FULL 

; BENCH. ; 

Macleod, C. J.—I have had the privi- 
lege of reading the very exhaustive judg- 
ments of my Hindu colleagues, Shah and 
Madgavkar, JJ.,and, agreeing with them as 
Ido, there is no occasion forme to add 
much tomy referring judgment. In Yadao 
v. Namdeo (2) the fact that the lower Appel- . 


‘late Court had found that Pandurang died 


asa member of the joint. family made it 
necessary for the appellant’s Counsel to refer’ | 
to the decision in Ramji v. Ghamau (1) and 
to argue that, even if Pandurang died joint, 
Champabai, was entitled to adopt again to 
her husband. But, once it was held by the 
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Privy Council that Pandurang separated at 
the time of his adoption, the decision -in 
Ramji v. Ghamau (3) was no obstacle to the 
success ofthe appellant, and the power of 
a Hindu widow ina joint family to adopt 
was no longer in issue. The appellant asks 
us to hold that it has been definitely decided 
by the Privy Council that sucha widow, 
` according to the principles of Hindu Law 
prevailing in the Southern Maratha country, 
has an absolute right to adopt in the absence 
of any prohibition by her husband. It 
may be that much of the reasoning in the 
judgment in Ramji v. Ghamau (3) which 
was relied upon during the argument be- 
fore their Lordships in Yadao v. Namdeo (2) 
as supporting the proposition that the 
adoption of Yadao was invalid, was held 
to be unsound. Butit cannot be implied 
from that, that their Lordships laid down 
a principle which was not applicable to 
_ the facts of the case before them, that under 
‘the Hindu Liw prevailing in the Maratha 


country, a Hindu widow in a joint family . 


has unrestricted powers of adoption, if not 
prohibited by her husband. I am fully 
aware of the responsibility attaching to 
us to observe the injunction laid upon the 
Courts in India by their Lordships’ remarks 
in Mata Prasad v. Nageshar Sahai (21) 
against questioning any principle enunciat- 
ed bythe Board, but, at the same time, the 
right is conceded to ‘the Courts in India to 
„examine the facts of any case before them 
to. see whether and how far the principle, 
on which stress is laid, applies to the facts 
of .the particular case. But it is also 
necessary to examine the circumstances in 
which those remarks were made. One Kuar 
Narindra Bahadur died on June 18, 1905; 
leaving a widow Jagrani Kuar. Shortly 
after his death the widow propounded a 


- > Will alleged to have been executed by her 


husband giving her power to adopt ason. 
In 1906, one Raja Durga Prasad, claiming 
as a reversioner of Narindra Bahadur, filed 
a suit against the widow for a declaration 
that the Will wasa forgery and that he was 
entitled to the estate by virtue ofhis re- 
versionary right. The suit went to the 
Privy Council when their Lordships held 


that the Will had been proved and the 


(21) 91 Ind. Oas. 370; 521. A. 398 at p. 417; 3 O. W. 
N. 1; A.I. R. 1925 P.O. ie Aree 5 
28 0. C. 352; 24 A. L.J. i; 
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plaintiff's suit was dismissed, Jagrani then 
adopted a son. 

In J918 one Mata Prasad, also claiming 
asa reversioner and his assignee, filed a 
suit claiming, inter alia,a declaration that 
the Will under which Jagrani had adopted 
a son was false and that the adoption was 
invalid. 

Ona plea of res judicata being raised, 
the Subordinate Judge refused to be 
bound by the decision of the Privy 
Council in Venkatanarayana Pillay v. 
Subbammal (22) to the effect that, in a 
suit by the next presumptive reversioner 
to set aside an adoption or an alienation 
bya Hindu widow, the plaintiff sues ina 
representative capacity, and the result of 
the suit, favourable or otherwise, affects the 
reversioners as a body. The Subordinate 
Judge, therefore, considered that he was 
entitled to entertain the question regarding 
the genuineness of the Will against the 
previous decision of the Privy Council, and 
held that the Will was not proved, The 
course adopted by the Subordinate Judge 
was said by their Lordships to be unprece- 
dented and irregular, and it was withspecial 
reference to the conduct of the Subordinate 
Judga that their Lordships at the end of 
their judgments made the remarks I have 
already set out. 

If it is contended that their Lordships in 
Yadao v. Namdeo (2) enunciated, asa general 
principle of the Hindu Law prevailing in 
the Maratha country of this Presidency, 
that any Hindu widow has an inherent 
right to adopt, then, with all respect, caa- 
not concede that their Lordships’ judgment 
can be read as having that effect, especially 
having regard to their Lordships’ judgments 
in Ramnad case (14) and in Sri Virada 
Pratapa Raghunada Deo v. Sri Brozo Kishoro 
Patta Deo (6) and the admitted power of the 
husband to prohibit his widow from adopt- 
ing. Rather, I should be inclined to think 
that their Lordships only meant that the 
right to adopt was the natural concomitant 
of widowhood ‘amongst Hindus subject to 
the restrictions which \ were imposed varying 
according to various schools of Hindu Law, 
with regard to that right becoming effective, 
I do not think we should consider that 
their Lordships, without a review of the 
Hindu texts and theirown decisions, would 


(22) 29 Ind, Cas. 298; 42 T, A. 125; 17 Bom. L. R. 
468; 17 M. L. T. 435; 28 M. L, J. 535; 19 C. W. N. 641; 
2 L. W. 596; 38 M. 406; (1915) M. W. N. 595; 21°C. 1, 
T. 515 (P.O. 
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have goneso far as to make a complete 
departure from them and lay down a 
principle so entirely subversive of the spirit 
and the principles of Hindu Law as hitherto 
recognized in this Presidency. As their 
Lordships have remarked, a state of union 
is the natural state of a Hindu family. 
All the schools accept as authoritative the 
text of Vasishtha which says “Nor let a 
woman give. or accept a Son unless with 
the assent of her Lord.” See the Ramnad 
cuse (14) (page 435*). The basis, therefore, 
of a, woman's right to adopt is the 
consent of her husband and if in this 
Presidency a woman has less restricted 
powers of adoption than in other parts 
of India, it is due only to the wider 
construction placed upon the texts by the 
Courts and not to the creation by. judicial 
decision of an entirely new basis. In my 
opinion, their Lordships have not decided 
by their judgment in Yadao v. Namdeo (2), 
that a widow in a Hindu joint family -can, 
in the absence of any directions by her 
husband, adopt without the consent of her 
husband’s co-parceners, and the decision of 
the Full Bench of this Court in Ramji v. 
Ghamaz (3) has not been overruled. 


Shah, J.—The question referred fo the 


Full Bench is in these terms: 


Has the decision in Ramji v. Ghamau (3), 


been overruled by the decision in Yadao 
v. Namdeo (2), so that this Court is bound 
to hold that the widow of a deceased co- 
parcenerin this Presidencycan validly adopt, 
under her owninherent right, without the 
authority of her husband, orthe consent of 
her father-in-law, or the consent of the 
surviving co-parceners of her husband, 


unless the husband has expressly or by 


implication prohibited her from adopting ? 

The facts of the case, which have given 
rise to this question, have been stated in the 
referring judgments. Ka hypothesi we are 
dealing with a casein which the deceased 
eo-parcener died in union, and in which at 
the time of the adoption thé property of the 
family was vested in the surviving members 
by survivorship, and in which the adoption 
was effected without the consent of the 
co-parceners surviving at the date of the 
adoption in whom the property was vested. 
I wish tomake it clear that we are not 
concerned on this reference with the par- 
ticular fact that in this case the adoption of 
the plaintiff would be with the consent of 
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the natural father, who is one of the surviv-, 
ing co-parceners. 

Before proceeding to deal with the ques- 
tion, I may state that we are bound by any 
decision of the Privy Council and to give 
effect to it. But, apart from the decision, 
if thereare observations not necessary for 
the decision of the case, we are not relieved 
from the obligation of considering how far ` 
these observations can: be and should be 
given effect to on the facts of a particular 
case. ` 

In the recent case of Mata Prasad v. 
Nageshar Sahai (21) their Lordships have 
pointed out “that it is not open to 
tbe Courts in India to question any ` 
principle enunciated by this Board, al- 
though they havea right of examining the 
facts ofany case before them to see whether 
and how far the principle on which stress 
is laid applies to the facts of the particular 
case. 

At thesame time, it is clear thata case 
is an authority for what it decides and not 
for what may appear to follow logically 
therefrom. The following observations of 
the Lord Chancellor in Quinn v. Leathem 
(23) are useful (page 506*) :— 

“There are two observations of a general 
character which I wish to make, “and one ig 
to repeat what I have very often said be- 
fore, that every judgment must be read as 
applicable to the particular facts proved, or 
assumed to be proved, since the generality. 
of the expressions which may befound there 
are not intended to be expositions of the 
whole law, but governed and qualified by 
the particular facts of the case in which 
such expressions*are to be found. The 
other is that a case is only an authority for 
what it actually decides. I entirely deny 
that it can be quoted for a proposition that 
may seem to follow logically from it. Such 
a mode of reasoning assumes that the law : 
is necessarily a logical code, whereas every 
lawyer must acknowledge that the law is 
not always logical at all.” 


The facts in Kamji v. Ghamau (3) were 
briefly these :— `. 

Narayan and Jivaji were two Hindu 
brothers undivided in estate. Narayan died 
first leavinga widow named Kondai. Jivaji 
died next leaving two sons and a widow, 
named Ghamau. 

.Kondai requested Ghamau to give to her 


e? (1901) A. 0.495; 70 L. J. P. ©. 76; 65-J. P. 
708; 50 W. R. 139; 85 L. T. 289; 17 T. L. R. 749, 
T. L.R. 749. 
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one of Jivajis sons in adoption, and, 
Ghamau having refused to do so, adopted 
Ramji as soa to Narayan and herself, with- 
out the con3ent of either of the two sons of 
Jivajior his widow Ghamau. On the death 
of Kondai and the two sons of Jivaji, the 
plaintiff Ramji sued Ghamau, widow of 
Jivaji. Ghamau claimed the property as 
heir of her last survivingson. The validity 
of the adoption of Ramji was in question. 
It was admitted that Kondai had not receiv- 
ed from her husband Narayan any permis- 
sionor direstion to adopt a son. 


The learned Judges (Melvill and Kemball, ` 


_ JJ ,) referred the’ question toa Full Bench 
having regard to the observations of ‘their 
Lordships of the Privy Council in Sri 
Virada Pratapa Raghunada Deo v. Sri 
Brozo Kishoro Patta Deo (6). 

Thé Fall Bench consisting of -Westropp, 
0. J., and Melvill and Kemball, JJ., held the 
adoption of Ramji by Kondai to be invalid, 
as Kondai was not authorised by her 
husband to adopt, nor did she hold any 
estate in the property or interest beyond her 
right to maintenance, nor did she obtain 
the consent of the manager or other mem- 

“beras ofthe undivided family to which the 
deceased husband belonged. 


Thus, on the facts of the casa, it is clear 
that the husband of the adopting widow 
had died in union, that, at the time of the 
adoption in question, the widow had no 
estate vested in her and no interest beyond 
the right of maintenance, and that she 
had not obtained the consent of the surviv- 
ing members of the undivided family at 
the time of the adoption, The fact that at 
the date of the suit the surviving memhers 
had died and the estate was vested in 
Ghamau as an heir to her last surviving son 
could. not and was not supposed to affect 
the question: and, in any case, it was 
admitted that Ghamau had never consented 
to the adoption. 


The facts in Yadao v. Namdeo (2) are im- 
portant for our present purposes. L prefer 
to take the statement’ thereof from the 
judgment of their Lordships as far as pos- 
sible (pages 517*, 518*, 519*) :— 
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“ The following short pedigree shows the 
position of the parties :— 


Unpasl, dead 





Vithoba, a Exoba, dead 


Musammat Musammal | Namde, 
Champabai, —Pundlik, =-Annapurnabai, defendant 








sənior wife. died junior wife. 
childless 
in 1905 
——— = if 
- Pandurang, Yadao, alleged 


adopted son to 
Pundlik in 1907, 
plaintiff. 


adopted son, 
died in 1907. 





f 
Pandurang, adopted 
asa son to Pundlik 
after Pundlik’s death 
in 1905; died 1907. 


younger son, 


“ Atthe tims of bis death Pundlik was a 
member of a joint Hindu family, which con- 
sisted of himself, his cousin N andeo, and 
Namdeo's two sons Pandurang and Ram- 
bhau. The property mentioned in the 
schedule to the decree of the trial Judga 
was the property of that joint family. The 
parties to the suit are Hindus to whom the 
the Hindu Law applicable to Hindus of the 
Maratha country of the Presidency of 
Bombay applies, and the question upon 
which the result of this appeal depends is 
whether Musammat Champabai had, under 
circumstances which later will be men- 
tioned in some detail, power validly to 
adopt the plaintiff as a son to her deceased 
husband Pundlik. | 

“ Pundlik died childless in January, 
1905, leaving his two wives, Musammat 
Champabai and Musammat Anuapurnabai, 
surviving him. Musammat Champabai was 
the senior wife, and she, with the concur- 
rence of Musammat Annapurnabai, adopted 
in 1905as ason to her deceased husband 
Pandurang, who was one of the two song 
of Namdeo, the defendant. The validity 
of that adoption isnotdisputed. Pandurang, 
whose adopted name was Vithalrao, died 
in childhood and unmarried in 1907, and 
Musammat Champabai in December, 1908, 
in fact adopted to her deceased husband 
the plaintiff without having obtained the 
consent of any one, except the consent of the 
plaintiff's natural father, who had given him 


‘to her to be adopted by her to her deosased 
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husband. Namdeo had refused to give his 
consent to the adoption, and his contention 
was and is that Musammat Champabai had, 
under the Hindu Law which was applicable 
to their family, no power as a widow to 
make the adoption, and also that any such 
adoption by herhad been prohibited by 
Pandlik. Thetrial Judge came to the con- 
clusion that after the adoptionof Pandurang 
the joint family had separated, and that 
afterwards, when the contingency for a 
second adoption arose by reason of Pandu- 
rang’s death, Musammat Champabai could 


‘ validly adopt the plaintiff without the’ 


consent of Namdeo who was then separate, 
and made the preliminary decree for parti- 


tion, The learned Judges of the Court of. 


the Judicial Commissioner came to the 
conclusion that there had been no separa- 
tion of the joint Hindu family; that Pandlik 
intended that Pandurang only should be 
‘adopted, and had given no general permis- 
sion as regards the adoption of a son ; that 
on Pandurang’s death Namdeo and his son 
Rambhau became by survivorship sole 
owners of the joint family estate ; and that 
Musammat Champabai could not under such 
circumstances make a valid adoption of the 
plaintiff without having obtained the sanc- 
tion of Namdeo; and, holding that the 
adoption was invalid, they, by their decree, 
dismissed the suit. From that decree of the 
Qourt of the Judicial Commissioner this 
appeal has been brought”. 


Their Lordships then proceed to consider 
the facts and on consideration of the deed, 
dated April 23rd, 1905, relating to Pandu- 

_rang’s adoption “Their Lordships find as 

a fact and hold in law that onthe date of 
' that deed Namdeo and his son Rambhau 
had separated. from Pandurang, and had 
ceased to be members with Pandurang of 
the joint family, although no partition of 
the family property had been effected ” 
(page 521*), 

The circumstance that it was common 
ground that the adoption of Pandurang was 
a valid adoption is again referred to. Their 
Lordships point out that Champabai had 
the authority of her husband Pundlik, if 
she chose to exercise itto adopt to him 
Pandurang. She acted upon that author- 
ity in 1905. Then their Lordships deal with 
the point as to whether she was prohibited 
by the husband from adopting any boy other 
than Pandurang (page 523*) :— 

“The conclusion which their Lordships 
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draw from the evidence is that Pundlik 
intended if he adopted any boy as his son, 
to adopt Pandurang, and if his statements 
can be construed as a direction to his wife, 
that direction was that sbe should adopt 
Pandurang, and that he gave no direction 
as to what should be done if Pandurang 
should be unavailable or should die after 
he was adopted.” 


Then the question for consideration is 
thus stated (page 523*) :— 

“Under these circumstances and Pandu- 
rang having died in childhood and un- 
married, it.is necessary to consider what 


power, if any, Musammat Champabai had - l 


under the Hindu Law applicable in the 
Maratha country of the Presidency of 
Bombay to adopt the plaintiff as a son to 
her deceased husband.” . 


Then, after referring to the decision in 
Ramji v. Ghumau (3), their Lordships refer. 
to the point for their decision in these terms 
(page 524*}:— 

“in the present case Pundlik had not 
separated; he had died a member of a 
joint Hindu family, and the estate which 
was vested in Musammat Chumpabai at 
the time when she adopted the plaintiff 
as a son to her husband was not the 
interest which Pundlik had in the joint 
family property, but was the estate which 
had vested in Pandurang on the separation 
of the joint family.” 3 

These facts clearly show that the quea- 
tion in the case was whether the adoption 
of Yadao by Champabai, after ‘Pandurang 
had become a separate member of the 
family, and after the estate of Pandurang 
had vested in her on Pandurang’s death, 
was valid. This is essentially a different 
question from that involved in Ramji v. 
Ghamau (3). Forinstance, if Pandurang’s 


adoption had been made without theauthor- _ 


ity of Pundlik, or in the absence of such 
authority without the consent of his sur- 


viving co-parceners, and if Pandurang’s | 


adoption had been in dispute, the ques- 
tion that arose in Ramji v. Ghamau (3) 
would have arisen. But thatadoption was 
not in dispute. It was made with the 


-authority of Pundlik, and with the con- 


sent of Namdeo. The adoption in dispute 
was the adoption of Yadao under cir- 
cumstances found by their Lordships. If 
their Lordships had found that Pandurang 
was not separated from the other members 


of the family, and if Ohampabai had. 
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adopted Yadao, without reference to Nam- 
deo and his son Rambhau, the question 
involved in Ramji v. Ghamau (3) might 
have arisen, though under somewhat 
different circumstances, But their Lord- 
ships -differed from the view taken by the 


- Court of Appeal in India, and agreeing 


with the trial Court held that Namdeo and 
his son , Rambhau had separated from 
Pandurang and had ceased to be mem- 
bers: with Pandurang of the joint family, 
though no partition of the family property 
had been effected. Thus, the question 
that arose for decision and was decided 
was as to the validity of Yadao's adoption 
under the circumstances already indicated. 
It was, however, contended in that case 
that the decisions in Ramji v. Ghamau (3) 
and Dinkar Sitaram Prabhu v. Ganesh. Shiv- 
ram Prabhu (10) were wrong in law, and 
their Lordships examined the decision’ in 
Ramji v. Ghamau (3). It would appear from 
the report of the arguments for the re- 
spondents at page 516* that it was contend- 
ed that in any case there was no doubt 
that Pundlik died joint andif at his death 
his widow had not the power to adopt with- 
_out his authority the fact of a subse- 
quent separation could not give her author-’ 
ity, and Ramji v. Ghamau (3) was relied 
upon as establishing that the widow's 
power to adopt without her husband's 
authority was limited to cases in which she 
succeeded her husband as heir. With 
reference to the arguments before their 
Lordships Ramji v. Ghamau (3) has been 
examined by their Lordships. But the 
observations must be read in the light of, 
and with reference to, the facts of the case 
and the point for consideration. 
The question whether the widow of a 
_ deceased co-parcener in this Presidency 
could adopt, in the absence of any express 
authority from her husband, without the 
consent -of her father-in-law as represent- 
ing the family, or the consent of the sur- 
viving co-parceners in whom the property 
would be vested by survivorship on the 
death of the husband, did not arise in 
the case. The question in Ramjiv. Ghamau 
(3) was really that question. Speaking 
with the utmost respect, it is difficult to 
hold that the question above’ stated has 
been decided by their Lordships in Yadao 
v. Namdeo (2) or that Ramji v. Ghamau (3) 
has been overruled so farasit bears on 
that question, No doubt, to the extent to 
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which Ramji v. Ghamau (3) would be in 
conflict, if at all, with the view taken by 
their Lordships as to the validity of Yadao’s 
adoption, it must be taken to have been 
overruled. But beyond that the examina- 
tion of Ramji v. Ghamau (3) would not be 
necessary forthe decision of the case before 
their Lordships, and it cannot be assumed 
that their Lordships, by implication, de- 
cided that the widow of a deceased co- 
parcener in an undivided family, in the 
absence of any express authority from her 
husband, could adopt without the consent 
of the surviving co-parceners, so as to 
create an interest in property vested in 
them exclusively by survivorship. Indeed, 
if the question of the validity of the adop- 
tion oft Yadao had arisen in this Presi- 
dency, quite consistently with Ramji v. 
Ghamau (8) this Court could have and 
would have held that the adoption was 
valid as was done in Mallappa v. Hanmappa 
(20). Between thefacts of that case and 
those of Yadao v. Namdeo (2) there is no 
essential difference. In that case, the de- 
ceased co-parcener left a natural son, and 
in Yadao v. Namdeo (2) Pandurang was 
adopted. But the subsequent adoptions 
in both cases were under similar circum- 
stances. 

Iam, therefore, humbly of opinion that 
Ramji v. Ghamau (3) is not overruled so as 
to make it necessary for us to hold that 
the widow of a deceased co-parcener can 
adopt, in virtue of her inherent right, with- 
out the consent of the father-in-law as 
representing the family of the surviving 
co-parceners. 

But, as the ratio decidendi of Ramji v. 
Ghamau (8) has been examined in Yadao 
v. Namdeo (2) and as there are observa- 
tions of their Lordships disapproving of 
Ramji v. Ghamau (3) generally, itis neces- 
sary for us to re-consider the point involved 
in Ramji v. Ghamau (3) in the light of the 
observations of their Lordships in Yadao 
v. Namdeo (2), though the point which has 
arisen in this case and which arose in 
Ramji v. Ghamau (3) has not been decided 
in Yadao v. Namdeo (2). The observations 
must be taken to have been made with re- 
ference: to the facts and to the point for 
decision in the case before their Lordships. 
It cannot be assumed as to how their 
Lordships would have applied the principle 
contained in these observations to a differ- 
ent set of facts such as we have in this 


.case. Before Yadao v, Namdeo (2) was 


a 
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Presidency that the widow of a deceased 
co-parcener could not adopt, in the absence 
of an authority from her husband, without 
the consent of the surviving co-parceners. 
In Ramji v. Ghamau (3) ib. was so decided: 
‘and, even before that, there is no reported 
ease in which such an adoption was made 
and acquiesced in by the parties concern- 
‘ed or held to be valid after contest, The 
learned Pleaders, who have argued this 
reference, have not beén able to draw our 
attention to any such case. In Rakhmabai 
v. Radhabai (18), which was decided in 1868, 
the question did not arise for considera- 
tion. The deceased was not a member of 
a joint family at the time ofhis death in 
that case, and the effect of his being a 
member ofa joint family, upon the power 
- of the widow to adopt, was not adverted 
to and could not be taken to have been 
-decided. In fact, the question was as to 
whether a senior widow was competent to 
adopt, if the junior widow did not concur 
in the adoption. The conclusion that was 
reached was expressed in general terms: 
but the general terms would have to be 
read with reference to the point that was 
under consideration. Before the decision 
in Yadèo v. Namdeo (2), that decision was 
never understood in this Court to apply to 
the case of a widow of a deceased co-parce- 
ner in an undivided family: This appears 
clearly from the observations of Melvill, J., 
in Rupchand Hindumal v. Rakhmabai 
(5) which was decided in 1871. In that 
case the widow of a deceased brother 
adopted after the death of the surviving 
brother and after the estate had vested in 
the widow of the gurviving brother. It 
was argued, on the authority of Rakhmabai 
v. Radhabai (13), that the adoption, without 
the consent of the widow in whom the estate 
had.vested, would be valid. 
Melvill, J., dealt with that point in these 
terms (page 118*):— 


“In Rakhmabai v, Radhabai (18) it was 
certainly laid down in the broadest terms 
that in the Maratha country a Hindu 
widow may without the consent of her 
husband's kindred adopt ‘ason to him, if 
the act is done by herin the proper and 
bonu fide performance of a religious duty, 
. and neither capriciously nor from a corrupt 
motive. But the Judges by whom that 
case was decided were not dealing with an 
adoption which would have the effect of 
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divesting an estate vested in a relative 
other than a widow, nor in any of the de- 
cided cases on which they relied was the 
validity of such an adoption in issue. It 
does not appear tome that the authorities 
quoted would be sufficient to support the 
validity of an adoption working such mani- 
fest injustice.” 4 
Then, after referring to the passage in 
Collector of Madura v. Mootoo Ramalinga 
Sathupathy (14) which has been also referr- 
ed toin Rakhmabai v. Radhabai (13) Mr. 
Justice Melvill makes the following observa- 


- tions (page 119*):— 


“Tn other words, when the estate is vest- 
edinthe widow, she may adopt without 
the consent of reversioners, but when the 
estate is. vested in persons other than the 
widow, and the immediate effect of an adop- 
tion would be to defeat the interest of 
those persons, then justice requires that 
their consent should be obtained. This - 
proposition seems very reasonable and just; 
and it is based upon authorities which, 
though not regarded with so much respect 
here asin the Dravida Country, are not 
without weight in this Presidency. The 
decision in Rakhmabai v. Radhabai (13), 
and the authorities on which it js based, 
may be accepted without hesitation, as 
showing that in the Maratha country a 
widow in whom the estate is vested may 
show by other evidence than the assent 
of a responsible kinsman that (to use the 
words adopted by the learned Judges from 
the decision of the Privy Council ‘above 
referred to) the act of adoption was done 
by her in the proper and bona fide perfoim- 
ance of a religious duty, and neither 
capriciously nor from a corrupt motive. 
But where the estate is vested in another 
than thé widow, I should be disposed to 
hold that justice would require us to 
follow the opinion of the Privy Council as 
to the necessity of the assent of the person 
whose interest would be defeated by ihe 
adoption. It hasnot escaped ‘me that in 
referring to the remark of thePrivy Courcil, 
Couch, OC. J., says (page 193T):— 

‘The interest of the younger of two 
widows cannot, we think, be regarded in 
the same light as that of a member of an 
undivided family, and probably their Lord- 
ships would.not consider the remark ap- 
plicable in cases where, by the law which 
governs them,no consent of kinsmen is 
required” ` 
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. “I, too, think that their Lordships would 
probably not consider their remark ap- 
plicable in the particular case of the two 
widows which the Chief Justice -was 
considering: for, as I have remarked, 
that was an exceptional case, in which 
an argument founded on injustice could 
not be maintained. But in cases in which 
a deviation from the opinion expressed 
by the Judicial Committee would work 
manifest injustice, Iam disposed to think 
that their Lordships would consider their 
remark applicable.”. 

Then the Court considered the ques- 
tion of the consent of the defendant. 
Kemball, J., concurred in this reading of 
Rakhmabai v. Radhabai (13). I have re- 


ferred to these observations as showing how’ 


Rakhmabai v. Radhabai (13) was understood 
by this Court soon after it was decided by 
Judges of this Court, and as showing that 
nota single one of the earlier cases refer- 
red to in Rakhmabat's case (13) involved 
the question of an adoption which would 
have the effect of divesting an estate 
vested in a' relative other than the widow. 
I respectfully desife to add that I have 
examined these earlier cases referred to in 
Rakhmabai v. Radhabai 3) and the ob- 
servations of Melvill, J., appear to me to be 
‘fully justified. , 

Though the decision in Rupchand Hindus 
mal v. Rakhmabat (5) was ultimately based 
on the finding that the widow in whom 
the estate was vested had consented to the 
adoption, the observations above referred 
to related to a point which was argued and 
decided. 

I need not refer to the observations of 
Westropp, J., in Bayabai v. Bala Venkatesh. 
Ramakant (15) as it was decided in 1866 
before Rakhmabat v, Radhabai (13), though 
it may'be, as pointed out by their Lordships 
in Yadao v. Namdeo (2), that the judgment 
was probably written after the decision in 
Rakhmabai v. Radhabai (13). I have tried 
to get the original judgment in this appeal 
in the hope that it might throw some light 
on the question as to when it was written, 
But the only record of that appeal now left 
is the decree. From the note put up by 
the office and endorsed by the Registrar, 
it appears that the judgment has been 
destroyed (apparently by mistake) along 
with other old papers of the appeal in May 
1921 under the rules framed under the 
Destruction.of Records Act (V of 1917), 
This mistake is unfortunate: nor ‘has the 
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Registrar been able to gat any copy of the 
judgment made about that time for the 
purpose of the report. Anyhow the fact is 
that wecannot get any further materials 
from the records which can throw any light 
on the question as to when the judgment 
was actually written by Westropp, J., in 
Bayabai's case (15). a 

But, there is no such difficulty with re- 
gard to the observations of Westropp, C. J., 
in Narayan Babaji v. Nana Manohar (4), 
That case was decided by Westropp. C. J, 
and Gibbs, J., in 1870. The point in that 
case was as to the right of the wife to 
adopt during the lifetime of the hushand. 
It is, no doubt, a totally different point from 
that-involved in Yadao v, Namdeo .2)or 
Ramji v. Ghamau (3). Bat the observations 
at pages 172 and 173* of the report relating 
to the necessity of express or implied assent 
of the husband to validate an adoption by 
the widow, based upon the observations in 
Collector of Madura v, Mopttoo Ramalinga 
Sathupathy (14) show that apparently the 
view taken by the learned Judges in Rakh- 
mabai v. adhabai (13) was understood hy 
Westropp, ©. J., as being in consonanes 
with that view. The decision in funchand 
Hindumal v. Rakhmabai (5) was shortly 
after this case. Thereafter, until the deci- 
sion in Ramji v. Ghamau (3) there is no case 
in which Rakhmabai v. Radhabai (13) was 
understood as atlirming the right of the 
widow to adopt without any referanece to 
the rights of the parties other than the 
widow in whom the estate might be vested 
on the death of the husband. In deciding 
Ramji v. Ghamau (3), the learned Judges fol- 
lowed the observation in Rupchand Hindu- 
mal v. Rakhmabai (5) and in the two Privy 
Council. cases—Collector of Madura v, 
Moottoo Ramalinga Sathuputhy (14) (other- 
wise known as the Ramnad case) and 
Sri Virada Pratapa Raghunada Deo v, Brozo 
Kishoro Patta Deo (6) Westropp, C. J.. ob- 
serves in his judgment as follows (page 
50315 :— 

“Assigning to the Maratha deviation from 
ordinary Hindu Law the limit which we 
have above suggested, viz., that the widow 
of a Hindu, dying without leaving male 
issue, may, if her husband were separated 
from his family in estate (or, in other words, 
when she is his heir), adopt without any 
express authority from him, (if he have not 
prohibited Ler from so doing or otherwise 
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implied his intention that she should not 
adopt); and without the consent of his re- 
_latives, and believing that there is not any 
sufficient text or precedent for conceding 
any wider range to that deviation, and con- 
curring in the remarks of Melvill, J., in 
Rupchand Hindumal v. Rakhmabai (5), we 
feel ourselves at liberty to adopt the fol- 
lowing passages from the judgment of the 
Privy Council in Sri Virada Pratapa Raghu- 
nada Deo v. Sri Brozo Kishoro Patta Deo 
(6) in which, after approving of ‘the prin- 
ciple recognized by the Travancore case (7), 
viz., that the requisite authority is, in the 
case of an undivided family, to be sought 
within that family, their Lordships say: 
‘The joint and undivided family is the 
normal condition of Hindu society. An 
‘undivided Hindu family is ordinarily joint, 
not only in estate, but in food and worship; 
therefore, not only the concerns of the joint 
property, but whatever relates to their com- 
mengality and their religious duties and 
observances, must be regulated by its mem- 
bers, or by the manager to whom they 
have expressly, or by implication, delegated 
the task of regulation. The Hindu wife, 
upon her marriage, passes into and becomes 
a member of that family. It is upon that 
family that, as a widow, she has her 
claim for maintenance. It is in that 
family that she must presumably find 
such counsellors and protectors as the law 
makes requisite for her. There seems to 
be strong reasons against the conclusion 
that, for such a purpose as that under con- 
sideration, she can, at her will, travel out of 
that undivided family and obtain the author- 
ization required from a separated and 
remote kinsman of her husband’ and again: 
“Tt may be the duty ofa Court of Justice 
administering the Hindu Law to consider 
the religious duty of adopting a son as the 
essential foundation of the law of adoption; 
and the effect of an adoption upon the de- 
volution of property as amere legal con- 
sequence. Butitis impossible not to see 
that there are grave social objections to 
‘making the succession of property—and it 
may be in the case of collateral succession, 
as in the present instance, the rights of 
parties in actual possession —dependent on 
“the caprice of a woman, subject to all the 
pernicious influences which interested ad- 
visers are too apt in India to exert over 
women possessed of, or capable of, exercis- 
ing dominion over property. It seems, 
therefore, to be the duty of the Courts to 
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keep the power strictly within the limits 
which the law has assigned to it.’” 

This decision was followed on the same 
day in Dinkar Sitarama Prabhu v. Ganesh 
Shivram Prabhu (10). Since then the basis 
of the decision in Ramji v. Ghamaw (3) has 
been followed in various cases. 

For instance, as regards the necessity and 
sufficiency of the father-in-law's consentin 
an undivided family, the point was con- 
sidered in Vithoba v. Bapu (24) by Bird- 
wood and Candy, JJ. Birdwood, J., based 
his decision upon the observations in the 
Ramnad case (14) (see page 115*); and Candy, 
J., examined the decided cases in detail in 
his judgment. Subsequently, in Lakshmi- 
bat v. Vishnu Vasudeo (25), it was held by 
J., that the con- 
sent of the father-in-law would not be 
operativé after his death. The judgments, 
in both these cases, are useful as throwing 


light on the question as to how the right 


of the widow to adopt in an undivided 
family has been accepted, subject to the 
limitation as to the necessity of the consent of 
the father-in-law as representing the family. 
Then, we have a similar limitation re- 
cognised in another class of cases of which 
Rupchand Hindumal v. Rakhmabai (5) is a 
type. Imay refer to the cases of Chandra 
v. Gojarabai (26) decided by Sargent, C. J., 
and Telang, J., and of Thakarana T'ejrani 
v. Sarupchand Chhaganbhai (27) decided 
by Macleod, C. J., and Heaton, J. The case 
of Chandra v. Gojarabai (26) was astronger 
case inasmuch as the authority of the de- 
ceased husband was pleaded; but it was 
held to be ineffective after the.estate had 
vested in the widow of the last surviving 
co-parcener, Then, up to the time Yadao 
v. Namdeo (2) was decided, Ramji v. 
Ghamau (3) was accepted in this Presidency 


‘as laying down a correct rule as to the 


limitation of the right of the widow to adopt 
in an undivided family, and its ratio deci- 
dendi was followed in other cases which I 
have mentioned, 

It is not without significance that, in 
Yadao v. Namdeo (2), ), their Lordships refer 
at page 5277 of the report to the observations 
in Sri Virada Pratapa Raghunada. Deo v. 
Sri Brozo Kishoro Patta Deo (6) referred to 

(24) 15 B. 110; 8 Ind. Dee. (x. 59.15; 

(25) 29 B. 410; 7 Bom. L. R. 436 

(26) 14 B. 463: 7 Ind. Dec. (N. 8.) ) 770. 
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in Ramji y. Ghamau (3) and hold them to 
be inapplicable to thecase before them in 
the following terms:— 

“That case came from Travancore, where, 
the Hindu Law as interpreted in the Pro- 
vines of Madras as to the power of Hindu 
widows to adopt, who have not had the 
authority of their husbands to acept a son 
to him, is much more restricted than it is 
in the Maratha country of the Presidency 


of Bombay and in Gujarat, where it is the. 


law that the widow of a separated husband, 


who has not prohibited her from making. 


an adoption to him, can validly adopta 
son to him without the consent of any one 
except that of the parent of the boy. In 
the present case, owing to the family hav- 
ing separated, the rights of Namdeo and 
his son Rambhau were merely the rights of 
collaterals in unpartitioned property.” 

Their Lordships did not say that the ob- 
servations were altogether inapplicable to 
the Presidency of Bombay whether the 
family was divided or undivided, but held 
them to be inapplicable to the particular 
case, on the ground that the widow of a 
separated Hindu in the Maratha country 
hada right to adopt without the consent 
. ofany one except the parent of the boy, 
and that, the family having separated, the 
rights of Namdeo and Rambhu were merely 
the rights of collaterals in unpartitioned 
property. 

Thus, we have the broad fact that certain 
observations in the Ramnad case (14) and 
in Sri Virada Pratapa Raghunada Deo v. 
Sri Brozo Kishoro Patta Deo (6) have been 
held to apply to this Presidency, practi- 
cally since the decision in Rupchand Hin- 
dumal v. Rakhmabai (5), and in terms since 
the decision of Ramji v. Ghamau (3), to the 
‘evse ofan adoption by the widow of a de- 


cəased co-parcener in an undivided family ` 


without the consent of the co-parceners in 
whom the property is vested at the time of 
the adoption or of the father-in-law, if alive, 
. at the time. Since the decision in Ramji 
v. Ghamau (3), it has bəen accepted as a 
səttled proposition in this Presidency that, 
in the case ofa Hindu dying in union with 
his co-parceners, in the absence of an express 
authority from him the adoption by his 
widow would not be valid, unless made 
with the consent of those whose rights 
in the property would be affected 


(i.e. of the surviving co-parceners or the. 


father-in-law as representing the, fami- 
-ly). Neither from the observations in 
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the earlier decisions of the Privy Council, 
nor from the proposition above stated, 
thereis any express dissent in Yadao v. 
Namdeo (2), though there are observations 
disapproving of Ramji v. Ghamau (3) and 
approving ofthe general conclusion reached 
in Rakhmabaiv. Radhabai (13). It may be 
that the proposition in Ramji v. Ghamau (3) 
that the widow's right to adopt in the 
Maratha country was dependent upon the 
husband being a separated member, i. e., 
upon the estate being vested in her as her 
husband's heir at the time, was somewhat 
broadly stated. And, in Yadao v. Namdeo 
(2), their Lordships disapprove of that pro- 
position at page 529* of the report. They 
quote the conclusion reached in Rakhmabai 
v. Radhabai (13) and proceed to observe ag 
follows: — 

“That decision was not based upon the 
fact that the deceased husband was a 
separated Hindu, nor was it based upon the 
fact that at the time of the adoption, the 
widow who made-the adoption had vested 


‘in her the whole or any part of the proper- 


ty which had belonged to her husband. 
Their Lordships regard it as equally applic- 


‘able to an adoption by a Hindu widow of 


the Maratha- country of the Province of 
Bombay, whether her husband at the time 
of his death was joint or separate, and 
whether his property was or was not vested 
in her as his heir at the time when she 
made the adoption, and consider that it 
is a decision to be applied in this appeal." 
Their Lordships point out that it is not 
essential that the property should be vested 
in the widow as her husband's heir at the 
time of adoption. It may be sufficient. as 
was the case in Yadao v. Namdeo (2, if it 
is vested in heras heir to her son. They 
point out thatit is not essential that her 
husband must be a separated member at 
the time of his death in order that she may 
have the rightto adopt. Evenif he dies 
in union, it is not as if the rightis non- 
existent, and it may be exercised under cir- 
cumstances such as arose in Yadao v, Nam- 
deo (2). But their Lordships do not say 
that even where the husband dies in union 
and where the property goes to the surviy- 
ing co-parceners by survivorship, in the 
absence of any authority from her husband 
the widow can adopt without the consent 
of her father-in-law or those surviving co- 
parceners in whom the property is vested 
at the tinie of the adoption. This last pro- 
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position is negatived in Ramji v, Ghamaz (3) 
„and that negation is not disapproved, 
though the broad statement of the circum- 
stances under which, according to the devia-. 
tion in this Presidency, the widow. of a 
Hindu can adopt without any ‘express author- 
ity from her husband and in the absence 
- of an express or implied prohibition from 


her husband is disapproved. If the appro- 


val of the’ conclusion reached in Rakhma- 
bai v. Radhabai (13), and the disapproval of - 

_ Ramji v. Ghamau (8), be carefully read in 

‘the light of the facts of Yadao'v. Namdeo 
(2), it helps us materially’in determining 
how fartheir Lordships meant to disapprove 
Ramji v. Ghamau (3). 

As an instance of an adoption by the 
widow ofa Hindu co-parcener under express 
authority of her husband who died in union, 

I may refer to the case of Bachoo-v. Mankore- 
bai (28) which went up to the Privy Council 
„Bachoo v. Mankorebai (29). The judgment 
of the Court of Appeal here delivered by ' 


_ Jenkins, O. J., throws a uséful light on the. 


point involved in Ramji v. Ghamau ( 3) and 
also shows how far Ramji v. Ghamau (3) 


“has been acted upon in this Presidency. 


It is also important to remember that the 
` part of the proposition accepted in Rakh- 
mabai v. Radhabai (13) relating to the act 
of adoption by the widow being done by her 
in the proper and bona fide performanee of - 
a religious duty and neither capriciously 
nor from a corrupt motive was considered. 
and rejected by the Full Bench in Ram- 
chandra Bhagavan v. Mulji Nanabhait (30). . 
Parsons and.Ranade, JJ., in terms referred 
to the right of.the widow to adopt, in the 
‘absense of express or implied prohibition 
of the- ‘husband as applicable to a separated 
Hindu. 

As regards the inherent power of the 


widow in this Presidency to adopt, in the. 


absence ofan express or implied prohibition 
of herhusband, it is sufficient to refer to 
the following passages in the Ramnad case 
` (14) where the texts applicable to the Bom- 
bay Presidency have been expressly mention- 
ed (pages 435, 436, 443*):— 


“All the Schools accept as authoritative’ 


thetext of Vasishta, which, says, ‘Nor let a 
woman give or accept a Son unless with the 
assent of her Lord.’ But the Mithila School 
oi 29 B. 51; 6 Bom. L. R. 268. 
34 L'A. 107; 9 Bom. L. R. 646; 11 0. W. N.7 
60. L a J. TM Le J. M3; 2M. L.T. 295; 31 B, 378 
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apparently takes this to mean that the 
assent of the husband must be given at the 
time of the adoption, and, therefore, that a 
widow cannot receive a son in adoption, 
according to the Dattaka form, at all.” The 
Bengal School interprets the text as re-- 
quiring an exptess permission given by . 
the husband in his lifetime, but capable 
of taking effect after his death; whilst the 
Muyookhu, and Koustubha Treatises which 
govern the Maratha: Schcol, ‘explain the 
text away by saying, that it applies only to 
an adoption made in the husband's life- 
time, and is not to be taken to restrict the 
widow's power to do that which the general 


“law prescribes as beneficial to her husband's 


soul. Thus upon a ‘careful review of all. 
these Writers, it appears, that the difference 
relates rather to what shall be taken to 
constitute, in cases of. necessity, evidence 
of authority from the husband; than to 
the authority to adopt being independent 
of the husband...... AN 

“Again, it appears to their Lordships 
that, inasmuch as the authorities in favour, 
of the widow's’ power .to adopt with the 


, assent of her husband's kinsmen proceed in 


a great measure upon the assum ption that 
his assent tothis meritorious act is to be 
implied wherever he has not forbidden it, so 
the power cannot -be inferred when a pro- 
hibition by the husband either has been 
directly expressed by him, or can. be reason- 
ably deduced from his disposition of his 
property, or the existence of a direct line 
competent to the full performance of reli- 
gious duties, or from other circumstances of 
his family which afford no plea for a super- 
session of heirs on the ‘ground of religious 
obligation to adopt a son in order to com- 
plete or fulfil defective religious rites.” 

As already stated, these. passages are ` 
referred to in Narayan Babaji v. Nana 
' Manohar (4) by Westropp, O. J , after refer- 
ring to the various texts applicable to this 
Presidency, and the observations there 
clearly go to show that the right of the 
widow to adopt, as: recognised in this” Pre- 
sidency, is not inherent but based upon the 
implied consent of her husband. Further, 
it has been throughout accepted in this, 
Presidency that the power of the widow is 
subject to the express or implied prohibi- 
tion of her husband. It isin terms so stated 
in Rakh abaiv. Radhabai (13), andis accept- 
edin Yadao v. Namdeo. (2), and this pro- 
position is not challenged. 

I do not consider it necessary, to refer to 
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the taxts, which have been referred to in 
detail by Westropp, C. J., in Narayan 
Babaji v. Nana Manohar (4), to indicate 
the nature of the right. In fact, the texts 
‘recognise some limitation upon her right. 
Further, the adoption is always to the hus- 
band. It is difficult to reconcile the theory 
of the inherent right of the widow in this 
Presidency to adopt with these basic pro- 
positions relating to the law of adoption. 

The following extracts from the judg- 
ments of Parsons and Ranade, JJ., in the 
Full Bench case of Ramchandra Bhagavan 
v, Mulji Nanabhai (30), already referred to, 
a soos Parsons, J., says (pages 565, 

“We have, therefore, to see how far the 
law has limited the power of a widow -in a 
divided family to adopt,..The power of a 
widow to adopt at all must be ascribed to 
the fact that her husband has either express- 
ly or impliedly allowed her to adopt. If he 
has not exercised his right either of pro- 
hibition or restriction, then it seems to me 
to follow necessarily that she is left free and 
unfettered to exercise her own choice in the 
matter.” 

Ranade, J., observes (page 567*}:— 

“The widow of aseparated householder, 
who adopts ason to continue the line of her 
husband, performs this act under an ex- 
press or implied authority from her hus- 
band, and presumably her exercise of this 
right, independently of the wishes of rever- 
sionary heirs, must be as free as if the hus- 
band himself effected the adoption.” 

In Lakshmibai v. Sarasvatibai (11), Sir 
Lawrence Jenkins, C. J., did not decide the 
point but expressed the inclination of his 
opinion that in this Presidency the right of 
the widow to adopt was inherent and not 
merely delegated, though he reserved to 
himself the right to re-consider the matter if 
necessary. There is no reference to the ob- 
servations in the Ramnad case (14), already 
quoted, in the arguments a$ reported in that 
case: nor is there any reference thereto, in 
the arguments or in the judgment of their 
Lordships in Yadao v. Namdeo (2), on this 
point. 

So farasit is necessary to decide this 
point as involved in the question, the state 
of the authorities is distinctly in favour of 
the view that itis not an inherent but a 
delegated right. < 

Their Lordships, as I.read the judgment 
in Yadao v. Namdeo (2), have not decided 
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this pòint. It is hardly likely that, if they 
were deciding it, they would not refer to 
the observations in the Ramnad case (14) 
to the contrary. I am humbly of opinion 
that the right of the widow to adopt is 
derived from her husband, and that in this 
Presidency it is exercised by her, in the 
absence of any express authority from her 
hushand, on the basis of his implied con- 
sent; and that is why, when there is not any 
reasonable scope for the inference as to his 
implied consent, that she has been held to 
have no power to adopt. For instance 
when the husband disposes of his property 
in such a way as to indicate that he could 
not have desired or intended adoption to 
himself after his death, then he is held to 
have impliedly prohibited the widow from 
adopting. [See Malgauda Paragowda Patil v. 
Babaji Dattu Bhakare (31).] In Lakshmibai 
v. Sarasvatibai (11) Jenkins, C. J., observed 
that he was wholly unable to see that the 
husband, by any disposition of his property 
or in any other way, had so acted that a 
prohibition proceeding from him could be 
implied. 

Thus, the view of this Court that the 
widow of a deceased co-parcener in an 
undivided family in this Presidency cannot 
adopt without the consent of her father-in- 
law, if alive, or of the surviving co-parcener 
in whom the property is vested at the time 


‘of the adoption, appears to me to be based 


in its ultimate analysis upon the view that 
the consent of the husband cannot be impli- 
ed where property goes to others by sur- 
vivorship, and that either his express author- 
ity or the consent of the co-parceners ig 
necessary under such circumstances, Thig 
view is further based upon the observationg 
of their Lordships in the two cases to which 
I have already referred—The Ramnad case 
(14) and Sri Virada Pratapa Raghunuda Deo 
v. Sri Brozo Kishore Patta Deo (6)—and is 
practically independent of the consideration 
whether the right of the widow to adopt is 
treated as inherent or delegated in this 
Presidency. In the case of a joint family the 
deceased co-parcener krows before his death 
that the property will go by survivorship to 
thesurvivingco-parceners and thatthe religi- 
ous rites of the family will be carried on by 
them. In such a case, there is nothing un- 
reasonable in not implying his censent 
and in insisting upon an express authority 
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from him to adopt, if he desires any adop- 
tion to himself after his death by his widow, 
or the consent of the surviving co-parceners 
in whom the property is vested at the time 
. of the adoption by the widow, or the con- 
sent of the father-in-law as representing 
the family. That is what the Courts have 
done so far in such a case: and, in doing 
so, they have proceeded upon considera- 
tions of justica and prudence referred to 
in The Ramnad's case (14) and Sri Raghu- 
nada’s case(6), as being no less applicable to 
this Presidency than to the Madras Pre- 
sidency. The case of a separated Hindu 
stands on a different footing. In his case 
there is scope for implying his consent, 
and the deviation in the Maratha country— 
and practically in this Presidency—is 
carried so far that no consent of his 
kinsmen is considered necessary. The de- 
viation has not been carried further: and 
the observations in Yadao v. Namdeo (2), 
if read in the light of the facts of the case, 
do not appear to me to carry the deviation 
further so as to obviate the necessity of 
consent which arises in an undivided family 
for reasons which are applicable to that 
state of the family at the time of the 
adoption. I may add a word with reference 
to the following observations in Pratapsing 
Shivsing v. Agarsingji Raisingji (12): “The 
right of the widow to make an adoption is 
not dependent on her inheriting as a Hindu 
female owner her husband's estate.” This 
observation has to be read with reference 
to the facts of the case. The deceased in 
that case held a jivat estate, and the holder 
of the Gamph estate, succession to which 
was regulated by the rule of primogeniture, 
had the reversion in the absence of any 
male lineal heirs of the deceased jivaidar, 
It was not clear that the estate vested, 
immediately on the death of the holder of 
_ the jivai estate, in the holder who had the 
ultimate reversion. The remarks of their 
Lordships, at the close of the judgment, 
make this abundantly clear. 

In any event, it was not the case of an 
' ordinary undivided Hindu family. Thus 


the remark above referred to, which is” 


. quoted in Yadao v. Namdeo (2), taken at its 
besatshows that thoughit maynot bean essen- 
tial condition of the widow’s power to adopt 
that she must have inheritéd the estate of 
her husband as his heir, it does not follow 
that limitationson her right to adopt may 
not arise from other facts, which were 
wholly absent in Pratapsing's case (12) and 
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which did not exist in Yadao v. Namdeo (2). 
The observation in Pratapsing's fcase (12), 
above referred to, was read subject to 
the limitation of the facts of the case in 
Thakarana Tejrant v. Sarupchand Chhagan- 
bhai (27) to which I have already refer- 
red. In-a case similar to Tejrani's case 
(27)—after the decision in Yadao v. Nam- 


‘deo (2)—Crump, J., and I have held that 


when the estate is vested in the widow of 
the last surviving co-parcener, the widow of 
the co-parcener who died first cannot make 
a valid adoption so as to divest the estate 
vested in the other widow: [see Shiv- 
basappa v. Nilava (18).] 

Thus, on a careful consideration of the 
observations in Yadao v. Namdeo (2) as also 
of the basis of the rule in Ramji v, Ghamau 
(3), lam of opinion that, though Ramji v. 
Ghamau (3) is overruled so far as it can be 
held to conflict with the decision in Yadao 
v. Namdeo (2), i. e., where the husband died 
in union, leaving an express authority to the 
widow to adopt, and where subsequently the 
estate came to be vested in the widow as the 
heir of her son adopted in pursuance of the 
said authority, on account of a subsequent 
partition between the son and.other co- 
parcener, and where the estate was so 
vested in her at the time of the adoption, 
it is not overruled so far as the main point 
involved in Ramji v. Ghamau (3) is con- 
cerned, viz., that where the husband died 
in union leaving no express authority to. 
the widow to adopt, the widow cannot adopt 
without the consent of the surviving co- 
parceners in whom the estate is vested by, 
survivorship at the time of the adoption, 
In the absence of any décision of the Privy 
Council to the contrary, I think, we should 
still follow the rule in Ramji v. Ghamau (3) 
that, in the absence of an express authority 
of her husband, the widow of a Hindu co- ` 
parcener in an undivided family cannot 
adopt without the consent of the surviv- 
ing co-parceners, in whom the property 
is vested by survivorship at the time 
of the adoption, as it is plainly our 
duty to give effect toit, if it still appears 
to us to represent the true limit of the 
widow's power to adopt in a joint Hindu 
family in this Presidency. The other view 
would expose joint families to risks of 
adoption by widows of deceased co-parceners 
to which, according to the law asI under- 
stand it, they are not exposed, to which this 
High Gourt has consistently refused to 
expose them according to its interpretation 
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of Hindu Law, and to which according to 
the observations in The kamnand case “(14) 
and Sri Raghunada case (6) they should 
not be exposed. 

I would, therefore, answer the question 
referred to us in the negative, 

I need hardly add that I have considered 
“the observations in Yaduo v, Namdeo (2) with 
the utmost respect ; andif I have not been 
able to follow them to their apparently 
logical conclusion, or if I have held them 
to be inapplicable to the case of an un- 
divided’ family under circumstances, such 
as we have in this case, or such as existed 
in Ramjiv. Ghumuu (3), I have done so 


under asense of obligation to give effect . 


to our view, in the absence of any decision 
of the higher tribunal on the point, par- 
ticularly as that view ‘has been accepted and 
acted upon in this Presidency since the 
decision in Ramji v. Ghamuu (3) in 1879, 
and ‘apparently acquiesced in even prior to 
it, as the absence of any precedent to the 
contrary would tend to show, and is based 
upon the observations of their Lordships of 
of the Privy Oouncilin the earlier cases. 

Crump, J.—In my opinion, the answer 
to the question propounded by the Divi- 
sional Bench can only be found by a care- 
ful consideration of the judgment of the 
Judicial Committee ;in Yadao v. Namdeo 
(2). We are not concerned with the ques- 
tion “what is the correct doctrine of the 
Hindu Law” upon the matter; we are bound 
to follow the law as expounded by their 
Lordships of the Privy Council. It is, how- 
ever, necessary to state briefly -what has 
hitherto been the etablished doctrine upon 
the point in this Presidency in order to 
understand the precise scope of the deci- 
sion in Yadao v. Namdeo (2). 

The facts in the. case referred are briefly 
that the busband of the adopting widow 
died , undivided, and his widow, the family 
still continuing in a state of union, made 
an adoption without the consent of the 
co-parceners. Those facts bring the case 
precisely within the ambit ofthe decisions 
in Ramji v. Ghamau (8) and Dinkar Sitaram 
Prabhu v. Géenesh Shivram Prabhu (10). The 
rule laid down in those cases has stood 
since 1879, and it is that in this Presidency 
a widow, whose husband was not separated at 
the time of his death, cannot adopt without 
the consent of her father-in-law, and in his 
absence her, husband’s undivided co-par- 
ceners. Per contra the rule where the hus- 
band died divided is equally well. settled, 
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and it is that the widow can adopt in two 
cases only— 

(I) Where et husband died without 
leaving any so 

(AD Where ve husband lefta son and the 
son dies leaving his mother as the nearest 
heir. 

The basic principle is this, that the 
widow can adopt where she succeeds to the 
estate as heir. But, in an undivided family, 


_where she has aright to maintenance and 


no more, she cannot adopt without the - 
consent of those upon whom she is de- 
pendent. It is impossible to escape 
from the position that the determining 
factor is whether the estate rests in the 
widow or not, and that, therefore, the crucial 


“point of time is, generally speaking, the time 
of the husband's death. That this is so 


is plain from the words used by Westropp, 
C. J., in Ramji v. Ghamau (8) (page 503*): 
“The widow of a Hindu, dying without 
leaving male issue, may, if her husband were 
separated from his family in estate (or, in 
other words, when she is his heir), adopt 
without any express authority from him.,... 
and without the consent of his relatives.” 
(The italics are in the original.) The sole 
question for our decision is how far the 
rule in Ramji v. Ghamau (3) is good law, in 
view of the decision of their Lordships of 
the Privy Council. It is, in my opinion, 
beside the mark toobserve that the facts 
in Yadao v. Namdeo (2) would not, in view 
of the decision of this Court in Mallappa 
v. Hanmappa (20) have been held to fall 
within the ambit of Ramjiv. Ghamau (3) ; 
nor canit be argued that on that ground 
the discussion of Ramji v. Ghamau (3) is 
obiter. What we are bound to dois to ex- 
amine the judgment in Yadao v. Namdeo 
(2) and to discover what, in the light of 
hitherto established law, is to be deduced 
from it, and, if that examination leaves no 
doubt, to follow the law as expounded by 
their Lordships of the Privy Council, how- 
ever much it may conflict with our pre-con- 
ceived ideas, or, however much it may 
appear to be at variance with what we be- 
lieve to be the feeling of the Hindu com- 
munity. 

A brief analysis of the judgment in 
Yadao v. Namdeo (2) thus becomes neces- 
sary, and in particular itis most material 
to ascertain why their Lordships deemed it 
necessary to discuss the case of Ramji v. 
Ghamau (3). It is unnecessary to set out 
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the facts in detail. First, it is said that 
the law applicable to the parties is the law 
applicable to Hindus of Maratha country of 
‘the Presidency of Bombay. Then it ig 
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found: that the first adoption was valid,’ 


and that the first adopted ‘son, Pandu- 
rang, became divided before his death. 
The ‘position, therefore, was that, on 
Pandurang'’s death, his mother Champa- 


bai was his nearest heir. ‘Their Lordships , 


` then say (page 6144) :— 


“Under these circumstances and Pandu- 


“Tang having died in childhood and un- 
‘married, itis necessary to consider what 
power, if any, Musammat Champabai had 
_ under the Hindu Law applicable in the 
. Maratha 


country of the Presidency of 


“Bombay to adopt the plaintiff as a son to’ 


her deceased husband.” ; 

It must be noted here that Champabai’s 
husband was not separated at the time of 
his death. -That fact is emphasized over 
` and over again in their Lordships’ judgment. 
That, as is pointed out above, was the 
ratio decidendt in Ramji v. Ghamau (3); and 
there seems no room for doubt that it was 
for this reason that their Lordships proceed 
immediately. to an examination of that case, 
They held that. Ramji v. Ghamau (3) was 
applicable to the facts before them, and it 
is not possible, in my opinion, to hold that 
their.remarks upon that case are in any 
sense obiter. It is significant to observe that 


with reference to Dinkar Sitaram Prabhu v. 


. Ganesh Shivram Prabhu (10), their Lordships 
remark: “The District Judge had held 
that the consent of relations was unneces- 
‘sary in the Presidency of Bombay.” As 
has: been said, Dinkar Sitaram Prabhu v. 
‘Ganesh Shivram Prabhu (10) was also a 
case of an undivided family; and it is plain 
that their Lordships were considering, and 
did consider, the widow's right to adopt 
where her husband died undivided. Their 


Lordships then recognize that the Hindu, 


‘Law in the Maratha country of the Presi- 
dency of Bombay differs widely from the 
Hindu Law elsewhere as to the powers of 
widows to adopt to their deceased hus- 


bands, and they then cite, apparently with . 


approval, the dictum of Jenkins, C. Jy in 
‘Lakshmibai v. Sarasvatibai .(11) to ‘the 
effect that the widow's’ right to adopt is in- 
herent and then they remark as follows 
(pages 616, 617*) : | j 

“Phere does not appear to their Lordships 
to be any sound reason why in the Maratha 
country of the Presidency of Bombay the 
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Hindu Law as to the power of a Hindu 
widow who has not the authority of her 
deceased husband to adopt a son to him, 
should depend on the question whether'her 
husband had died: as a separated Hindu or 
asan unsepafated Hindu, or on the question 
whether the property which was vested in 
her when she made the adoption was or was 
not vested in her as his beir.” ae 
That statement of the law destroys the - 
basis on which Ramji v. Ghamau (3) rests. 
It will be observed that Westropp, C. J., 
to some extent; founded his judgment on 
the judgment of the, Privy Council in Sri 
Virada Pratapa Raghunada Deo v., Sri- 
Brozo Kishoro Patta, Deo (6) that -founda- 
tion is also cut away, for their Lordships go 
on to point out that that case is from 
Travancore where thé right of the widow 
to adopt is much more restricted. Their 
Lordships then examine and’approve the 
ease of Rakhmabaiv. Radhabai (13). With 
reference to that case they say (page 619*): 
“That decision was not based upon the - 


: fact that the deceased husband was.a sepa- 


rated Hindu, nor was it based upon the 
fact that at the time ofthe adoption, the 
widow who made the adoption had vested 
in her the whole or any part of the pro- 
perty, which had belonged to her husband. 
Their Lordships regard it as equally appli- 
cable to an adoption by a Hindu widow of 
the Maratha country of the Province of 
Bombay, whether her husband at the time 
of his death was joint or separate, and 
whether his property was or was not vested 
in her as. his heir at the time when she 
made the adoption.” ws 

Such is the substance of the decision in 
Yadao Namdeo’ (2). and I -find ‘it impossible 
to hold that thé case of Ramji v. Ghamdau 
(3) is not overruled. It seems to me plain 
that their Lordships of the Privy Council 
have laid it down asa correct rule of law 
that the widow of a Hindu in the Maratha 
country of the Presidency of Bombay has, 
where there is no prohibition by the deceased 
husband, an inherent right to adopt which 
is not subject to any of those limitations 
which have, hitherto, (erroneously we must. 
now say), been placed uponit. I cannot 
see that there is anything that is obiter in 
this authoritative pronouncement, and it is, 


‘therefore, unnecessary to consider whether, 


even so, we should not, as-a Subordinate | 
Court, be bound. | 

I would answer the question propounded 
in the affirmative. 
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Madgavkar, J.—On an ordinary 
question of Hindu Law, in which I had 
reached the same conclusion as my learned 
brother Shah, I might content myself with 
a mere expression of concurrence. The 
question referred is; howéver, of great im- 

> portance, both in itself and in its implica- 
tions. It concerns the Hindu Law of adop- 
tion in the Maratha country, which is so 
intimately connected with custom; and, as 
the only member of the Bench from that 
part of India, I may not exempt myself 
from stating the reasons for my conclusion. 
The question may be divided into two 
` parts. The first part is, whether the deci- 
sion in Ramji v. Ghamau (3) has or has not 
-been overruled by Yadao'v. Namdeo (2). 
The second part of the reference is depend- 
ent on the answer to the first part and 
amplifies it. 

Though such a question, as the effect of 
a decision of their Lordships of the Privy 
Oouncil on a decision of this Court, is not 
often expressly referred: to a Bench, these 
questions of interpretation have frequently 
arisen. For instance, in Shrinivas Sarjerao 
` y, Balwant Venkatesh (32), it was held that 
the Full Bench rulingin Shrinivas Murar 
v. Hanmant Chavdo (33) was not overruled 


by the decision of the Judicial Committee 


of the Privy Council in Thakur Tirbhuwan 
Bahadur Singh v. Raja Rameshar Bakhsh 
Singh (34) and Muhammad Umar Khan v. 
Muhammad Niaz-ud-din Khan (85), and 
.Chandavarkar,J., evenremarked: “Though 
this is obiter, yet as the definite expression. 
of their Lordships’ opinion, it is binding 
upon us.’ 

The question of the full effect of the 
degision in Yadao v. Namdeo (2) itself has 

arisen in several cases, as observed in the 
reference. For instance, in Bhau Adgauda 
‘Patil v. Narasagousa Tatya Patil. (19) a 
‘Hindu, who had himself been given in 
adoption, adopted his natural sister's son, 
defendant No. 1. On the death of the 
Hindu, his widow adopted the plaintiff; 


mee Ed Ind. Cas. 162; 15 Bom, L. R. 533 at p. 546; 
WE 2. 280; 1 Bom. L. R. 799; 12 Ind. Dee. (N. s.) 
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and it was argued that the adoption of the 
sister's son being invalid, the widow's adop- 
tion of the plaintiff was valid. It was held 
that the actual adoption by the husband in 


his lifetime was an implied prohibition 
against the widow's adopting another boy 


“during the lifetime of the boy adopted by 


the husband or at least until the husband's 


_act-of adoption was declared to be invalid 


by a competent Court. Shah, J., at page 
408* observed, after referring to "Yadao v. 
Namdeo (2), that the power of deviation in 
the Maratha country could not be “extend- 
ed in favour of the widow in the sense in 
which the appellant seeks to extend it in 
this case without deviating from the funda- i 
mental, basis of the law of adoptión.” 

In Dattatraya Bhimrao v. (tangubai. 
Ganeshbhat (17), though, strictly speaking, 
the question of the validity of the adoption 
did not arise, and the decision proceeded 
on a consideration of heirship among atma 
bandhus, Shah, J., in his remarks observed 
and foresaw (page 5474) :— 

“The recent decision of.the Privy Council 
in Yadao v. Namdeo (2) was not referred to 
in the argument, and its effect upon the 
view accepted by the Full Benchin Rami 
v. Ghamau (3) may require to be considered 
hereafter............ The principle underlying 
the rulings in Ramkrishna v. Shamrao (36) 
and Datto Govind Kulkarni v. Pandurang 
Vinayak (16) is not in any way affected by 
the observations in Yadao v, Namdeo (2).” 

The decisions in Yeknath Narayan Kul- 
karmi v. Laxmibai Kesho Gopol (1)and in 
Shivbasappa v. Nilava (18) in which Vaduo 
v. Namdeo (2) was considered, are summa- 
rised in the referringjudgment of the learn- 
ed Chief Justice (page 7907). 

In questions of interpretation, whether of 
a document or a judicial decisionor aStatute, 
the common question is as to the intention. 
Inthe interpretation of Statutes, the ques- 
tion to be answered is what the Legislature ` 
intended to and did enact; and in ques- 
tions of judicial decisions, what principle of 
law the Courtintended to lay down .and 
has applied. 

To repeat the off quoted observations of 
Lord cH pa in Quinn v. Leathem (23) 
(page 5064) :— 

“Every judgment must be read as applica- 
able to the particular facts proved, or as- 


__(36)_ 26 B. 526; 4 Bom. L. R. 315. 
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sumed to be proved, since the generality of 
the expressions which may be found there 
are not intended to be expositions of the 
whole law, but governed and qualified by 
the particular facts of the case in which 
such expressions are to be found............ A 
case is only anauthority for what it actual- 
ly decides. Ientirely deny that it can be 
quoted for a proposition that may seem to 
follow logicallyfrom it. Such a mode of 
reasoning assumes that the law is necessari- 

_ly a logical’ code, whereas every lawyer 
must acknowledge that the law is not 
always logical at all.” 


In Kreglinger v. New Patagonia Meat and 
Cold Storage Co. (37) Lord Haldane, who 
was one of the Board which decided Yadao 
v. Namdeo (2) observed (page 40*) :— 

“ To follow previous authorities, so far 
as they lay down principles, is essential if 
the law is to be preserved from becoming 
unsettled and vague. In this respect the 
previous decisions of a Court of co-ordinate 
jurisdiction are more binding ina system 
of jurisprudence such as ours than in 
systems where the paramount authority is 
that ofa code. But when a previous case 
has not laid down any new principle but 
has merely decided that a particular set of 
facts illustrates an existing rule, there are 
few more fertile sources of fallacy than to 
search in it for what is simply resemblance 
in circumstances, and to erect a previous 
decision into a governing precedent merely 
on this account. To look for anything 
except the principle established or recog- 
nised by previous decisions is really to 
. weaken and not to strengthen the im- 
portance of precedent.” 


These remaks apply with equal force to 
decisions on Hindu Law and with greater 
force, as far as this Court is concerned, to’ 
decisions of the Privy Council which are, 
it goes without saying, binding on us. 

Lord Haldane went on to associate him- 
self with the remarks of Jessel, M. R, in 
In re Hallett's Estate (38) page 7127: 


“The only use of authorities, or decided. 


cases, is the establishment of some princi- 
ple which the Judge can follow out in 
deciding the case before him.” 


GN a811) A; 25; 83L. J. Ch. 79; 109 L. T. 802; 
68S J 97; 30 T. L. R. 114. 

~ (38) (1880) 13 Ch. 5. 696 at p. 712; 49 L, J. Ch. 415; 
42 L. T. 421; 28 W. R. 732 
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Again, in Cornelius v. Phillips (39) Lord 
Haldane remarked (page 211*):— 

“Dicta by Judges, however eminent, 
ought not to be cited as establishing author- 
itatively propositions of law unless these . 
dicta really form integral parts of the train 
of reasoning directed to the real question 
decided, They may, if they occur merely 
at large, be valuable for edification, but 
they are not binding.” 

It follows necessarily, I think that re- 
marks in a decision of a Court and of 
Judges, however eminent, which perhaps 
and at the most implicitly doubt or disap- . 
prove without overruling’a positive prin- 
ciple laid down in‘another case, and do not 
themselves even definitely enunciate, much 
less apply, another principle instead, which 
can take the place of the principle doubted 
or disapproved, may be dicta of the great- 
est weight which may necessiate re-consi- 
deration of the former principle; but they 
cannot be considered binding or definitely 
overruling the decision doubted „or disap- 
proved or the principle laid down therein, 

As illustrative of the dangers of constru- 
ing dicta as a decision of principle, refer- 
ence may perhaps be made to the remarks 
of their Lordships of the Privy Council in 
Vellanki Venkata Krishna Rao v. Venkata 
Rama Lakshmi (40) that the Madras High 
Court: in construing the words of the Privy 
Council in The Ramnad case (14) “that the 
act was done by the widow for the proper 
and bona fide performance: of a religious 
duty” went beyond the proper scope of the 
words. They remarked as follows (page 


4 

“Their Lordships think it would be very 
dangerous to introduce into the considera- 
tion of these cases of adoption nice ques- 
tions as to the particular motives operating 
on the mind of the widow, .and that all 
which this Committee in the former case 
‘intended to lay down was, that there should 
be such proof of assent on the’ part of the 
sapindas as should be sufficient to support 
the inference that the adoption was made 
by the widow, not from capricious or cor- 
rupt motives, or in order to defeat the 
interest of this or that sapinda, but upon a 


fair consideration by what may be called a 
(39) (1918) A. C. 199; 87 L. J. K. Bi 246; 118 L. T, 

~ 228; 62 S. J. 140; 34 T. L. R. 116. 4 
(40) ALA. Lat p. 11; 1 M. 174; 1 Ind. Jur. 63; 28 W. 

R. 21; 3 Bar. P.O. J. 669; 3 Suth, P. ©. J. 353; 1 Ind, 

Dec. (N. s.) 116 (P. O). . 
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family council, of the expediency of sub- 
stituting an heir by adoption to the deceased 
husband.” 

It is, therefore, ‘necessary to define, on 
the one hand, the precise principle enun- 
ciated and applied in kamji v. Ghamau (3) 
and on the other in Yadao v. Namdeo (2). 
By principle I understand the rule of law 
which is applied to the facts: admitted or 
held proved and results in the decision of 
the relief given or withheld, 

In Ramji v. Ghamau (3) the priaciple 
laid down was that if a Hindu widow in the 
Maratha country, whese husband was un- 
divided at the time of his death, and who 
hal not the family estate vested in her, 
adopted a sontto her husband without his 
authority or the consent of his undivided 
co parceners, such an adoption conferred 
no rights to the joint family property on 
the sən so adopted. In other words a Hindu 
widow in ajoint family can validly adopt 
only if one of two conditions is fulfilled: 
either authority, express or implied, by the 
husband, or the coasent of the undivided 
co-parceners. I use the word ‘validly’ not 
ia the religious sense with which the 
Courts ara not concerned, but in the legal 
sense in which “alone it has hitherto found 
expression in the Courts, viz., as affecting 
rights to the joint family property. 

The Full Bench in Ramji v. Ghamau (3) 
carefully considered the facts in Rakhma- 
bai v. Radhabai (13), The principle of the 
actual decision in the latter case was not 
overruled, but, on the contrary, re-stated 
and re-affirmed, viz., that where the hus- 
band of a Hindu widow dies separated, and 
she herself is the heir or she and a junior 

- widow are the heirs, she may adopt with- 

_ out the sanction of the kindred, that is, co- 
widow or collaterals, so long as the husband 
had not prohibited that adoption. But the 
Full Bench declined to apply the dicta of 
Couch, O. J., in that case [Rakhmabai v, 
Radhabai (13); where the husband had died 
separated, to cases such as Ramji v. Gha- 
‘mau (3), where the husband had died un- 
divided. 

As to the consent or sanction of the kind- 
red, held necessary if they are co-parceners 
in an undivided family, needless if they 
are collaterals in a separated family, no- 
thing more need be said. But, as to the 
husband’s authority, the phrase used in the 
decision in Ramyji's case (3) laying down 
the law for the undivided family is slightly 
different from that in the case of the sepa- 
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rated husband, being ‘without his author- 
ity’ in the former case, and, in the latter, 
practically, ‘in the absence of prohibition.’ 
I shall revert to the point later, contenting 
myself here with observation that this 
Court has not laid undue stress on the 
difference, but has in each case, where the 
question of the husband's authority or pro- 
hibition was raised, treated it as a question 
of fact to be decided on the evidence as to 
what his wishes really were. 

I proceed to consider the principle or 
principles to be extracted from Yarlao v. 
Namdeo (2). The facts are so fully stated 
in the decision and so fully summarised in 
the referring judgments as to need no 
reiteration. It was common ground that 
Champabai had express authority from her 
deceased husband, Pundlik, to adopt his 
undivided brother Namdeo’s elder son Paa- 
durang, if she chose, and that her adoption 


“of Pandurang on March 31, 1905, was valid. 


The two issues on which the lower Courts 
had differed were, firstly, whether the deed 
of April 23, 1905, between the two widows 
on the one hand, and Namdeo on the other, 
was or was not adeed of separation; and, 
secondly. whether there was or was not a 
prohibition, express or implied, by Pundlik 
against the adoption of any one but Pandu- 
rang, in case the latter was unavailable 
r died. 

° On both these issues their Lordships of 
the Privy Council agreed with the trial 
Gourt and held that the deed was a deed 
of separation in status and that, though 
there was no express authority, there was 
no prohibition either on the part of Pund- 
lik to adopt a stranger such as Yadao, in 
case Pandurang died. The only question 
remaining was this: Whether, nevertheless 
Pundlik having died joint with Namdeo, 


-Champabai's right to adopt had been ex- 


hausted by her adoption of Pandurang or 
whether she had still power to adopt Yadao 
even against the wishes of Namdeo? 

For, it had been argued for Namdeo, as 
appears from the report (page 516*), that “if 
at his [Pundlik’s] death his widow had not 
power to adopt without his authority the 
fact of a subsequent separation could not 
give her authority,” _ 80 that the deed of 
April 23 was immaterial, even if it was held 
to operate as & separation; and Ramji v. 
Ghamau (3) bad been cited in support of 
this contention of perpetual disability in 
Champabai to adopt any one but Pandu- 

Pago of 48 L. AE] a 
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‘rang. It had baen argued by the other side 
‘that Ramji v. Ghanmaw (3) hed been wrongly 
decided. In fact, the report of the argu- 
ments shows that for Yadao the argument 
was pushed to the other extreme, that unless 
his adoption was shown to have been ex- 
pressiy prohibited by Pundlik, it must 
stand on the widow's inherent power, also 
irrespective of the construction of the deed, 
of April 23, even if it was held not to ope- 
rate as a separation. And it is in the light 
of these arguments on this issue of law 
that I read their Lordships’ judgment on the 
power of Chanipabai to adopt (from page 
523* onwards) and particularly the passage 
{at page 526*) following the quotation from 
an early decision of Jenkins, C. J., in Lak- 
-shmibui v. Sarusvatibat (Li), That passage 
has been cited in ettenso on pages 787 and 
7951 of the referring judgments, and 1 need 
not re-cite it. ' That and the following pas- 
gage at page 524" after a quotation from 
Rukhmabui v. Radhabat (13): “That deci- 
sion was not based upon the fact that the 
deceased husband was a separated Hindu, 
nor was it based upon the fact that at 
the time of the adoption, the widow who. 
made the adoption had vested in her the 
whole orany part of the property which had 
belonged to her husband. Their Lordships 
regard it as equally applicable to an adop- 
tion by a Hindu widow of the Maratha 
‘country of the Province of Bombay, whe- 
ther her husband at the time of his death 
“was joint or separate, and whether his 
property was or was not vested in her as 
his heir at the time when she made the 
„adoption, and consider that itis a decision 
to be applied in this appeal," —these two 
passages are the basis of the contention 
that. Ramji v. Ghamau (38) has been—at 
least implicitly—overruled. i 

There was clearly ample opportunity to 
do so explicitly, if their Lordships had so 
desired. It was only necessary to accept 
the whole contention for Yadao and to say 
that the deed of April 23 and its construc- 
tion were immaterial as in their Lordships’ 
view the limitation on a joint widow's 
powers of adoption laid down in Ramji v. 
Ghamau (3) was wrong, and no prohibition 
by Pundlik being proved, the adoption of 


Yadao was valid, though made without the 


consent of Namdeo, even if he still re- 
mained an undivided.co-parcener; and Ya- 
dan was entitled to Pundlik's half share, 

Pages of 481. A.T Ed.) - NA 
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But that is exactly what their Lordships 
have not done. On the contrary, they be- 
gin by construing and considering the deed 
of April 23, and by finding that it effected 
asepsration in status. They observed (page 
524°). 

“In the present’ case Pundlik, had not 
separated; he had died a member of a joint 
Hindu family, and the estate which was 
vested in Musammat Champabai.at the time 
when she adopted the plaintiff as a son to 
her husband was not the interest which 
Pundlik had:in, the joint family. property, 
but was the estate which had vested in 
Pundurang on the separation of the joint 
family.” 

Aud again (page 527*), after quoting from 
the case from Travancore, Sri Virada Pra-. 
tapu Raghunada Deo v. Sri Brozo Kishoro 
Patta Deo (6), asto “the duty of the Courts 
tokeep the power strictly within the limits 
which the law has assigned to it,” and re- 
marking on the widow's wider powers in 
the Maratha country, they observe: “In 
ihe present case owing to the family having 
separated, the rights of Namdeo and his 
son Rambhau were merely the rights of 
collaterals in unpartitioned property,” 50 
that presumably even in Travancore, and a 
fortiori, in the Maratha country, their con- 
sent was not necessary to validate the adop- 
tion of Yadao. 

Then (pages 27-529"), after a reference to 
Narayan Babaji v. Nana Manohar (4) and 
the factsin Rakhmabai v. Radhabai (13) and 
a quotation from page 191}, follows the 
passage already cited, applying this quota- 
tion, which isreferred to asa decision, to the ' 
facts in Yadao v, Namdeo (2). And ‘lastly . 
(page 530*) their Lordships consider Baya- 
bai v. Bala Venkatesh Ramakant (15) and 
Westropp. J.'s., observation therein on the 
power of a Hindu, widow to adopt without 
authority from her husband and point out 
that the decision did not proceed on this 
power on which the other two Judges did 
not express a considered opinion but was 
based on the point, held proved by all the 
three Judges, that the widow Bayabai had 
been cajoled by misrepresentation into 
making the adoption. That suit was by 
the guardian of the infant adopted against 
the widow Bayabai, who had made ths 
adoption and now sought to repudiate it on 
the three grounds mentioned in Yadaov, 
Namdeo (2), 
#Pagesof RL A Ed) 
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Therefore, their Lordships of the Privy 
Council point out, the actual decision in 
Bayabai v. Bala Venkatesh Ramakant (15) is 
not itself based on any principle or exten- 
sion of Hindu Law, but is based ona 
finding of fact, and Westropp, J.’s., review 
and observations on the power ofa Hindu 
widow are obiter dicta not confined to the 
Maratha country. 

In Rakhmabai v. Radhabai (18) the deci- 
sion itself wag based on two principles, 
firstly, that the absence of prohibition by 
the husband sufficed and his express per- 
mission was not necessary to validate the 
adoption by the seniorwidow, and, secondly, 
that the consent of the junior widow was 
not necessary. In so faras the observa- 
tions of Westropp, J.. on a review of 
Hindu authorities in Bayabai v. Bala Ven- 
katesh Ramakant (15) laid down that the 
husband's refusal in his lifetime. and even 
onthe day precéding his death to adopt a 
son was tantamount to a positive prohibi- 
tion to the widow to adopt after his death, 
their Lordships of the Privy Council in 
Yadaoy. Namdeo (2) hold that, whatever 
be the case in other parts of India,in the 
Marathacountry, these observations of West- 
ropp, J., have no application; and they 
prefer the decision and the principles in 
Rakhmabai v. Radhabai (13) as applicable 
to the facts in Yadao v. Namdeo (2). The 
only manner in which that decision, as dis- 
tinguished from the dicta therein, can be 
applied to the remainingissue of the power 
- of Champabai, is, I think, this. Therefusal 
by Pundlik to adopt in his lifetime was 
nob aprohibition to Champabai to adopt 
another boy such as Yadao after the adop- 
tion and death of Pandurang. Ifshe con- 
sidered it her religious duty to adopt 
another bey, her power could not be said to 
be exhausted, and Pandurang having sepa- 
rated, Namdeo and his second son were 


collaterals and their consent was not neces- . 


sary to the adoption of Yadao,.who was 
entitled to the property of Pandurang. 
This is shortly how I understand the 
principle of the decision in Yadao v. Nam- 
- deo (2). It disapproves, I think, the obiter 
_ dicta of Westropp, J., in Bayabai v. Bala 
Venkatesh Ramakant (15) to the extent stated 
‘above. Itrejects the contention for Nam- 
deo sought to be supported from Ramji 
v. Ghamau (3) that Champabai, because 
she had not the family estate vested in her 
and her husband was not separated at the 
time of his death, had no power of adop- 
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tion left in her after the adoption and 
death of Pandurang. But, as I have already 
said, neither did their Lordships accept 
the extreme contention of Yadao that the 
deed of April 23 was immaterial, and 
abolish the limits, on the powers of adoption 
of a widow in an undivided family, laid 
down in Ramji v. Ghamau (3). On the 
contrary, they construe the deed of April 


_23, hold that it operates as a separation 


in status, and in more than one place refer 
to Namdeo’s subsequent altered status as a 
collateral, so that, as pointed out in the 
referring judgments, on these findings as 
to the deed andthe absence of the pro- 
hibition, even on the ratio decidendi in 
Ramji v. Ghamau (3) and the vesting of the 
estate of Pandurang in the widows and the 
decisions such as Verabhai Ajubhai v. Bat 
Hiraba (41), Mallappa v. Hanmappa <20), 
Angirbai Gulabrao v. Pandurang Balkrishna 
(42) the decision in Yadao v. Namdeo (2) 


-would be exactly the decision actually 


arrived at. ee 
To put it in another way, the decision ia 
Yadao v, Namdeo (2) has notin any way 


-affected the main point of the principle in 


Ramji v. Ghamaw (3), viz., the necessity of 
the consent of the undivided co-parcerners 
for. a valid adoption by a widow in a joint 
family made without the authority of her 
husband. The question might have arisen, 


“ had Yadao been first adopted by Cham pabai. 


But, as Namdeo's son Pandurang was first 
given and validly taken in adoption and 
subsequently separated, the question did 
not arise and could not be decided. As a 
mattar of fact, Pandurang’s adoption com- 
plied with both conditions laid down in 
Ramji v. Ghamau (3) for a valid adoption 
by a widow in a joint family. But the 
construction of the deed of April 23, the 
references to Pandurang's half share and to 
Namdeo's being a collateral on Pandurang’s 
death, and the reference to the necessity of 
keeping the widow's powers within the 
limits assigned in Sri Virada Prutapa 
Raghunada Deo v. Sri Brozo Kishoro Patta 
Deo (6) all these circumstances point, I 
think, ifanything, to the approval of the 
Privy Council to one of the conditions 
laid down in Ramji's case (8) asto the neces- 
sity of the consent of undivided cc-para 
cener, 


(41) 301, A. 234; 5 Bom. L. R. 534; 27 B. 492; 7 C. WI 
N.716; 8 Sar. P. O. J. 508 (P, C). 

(42) 80 Ind. Oas. 185; 48 B, 492; 26 Bom. L R. 326; 
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Asto the other condition in Ramji v. 
Ghamau (3); viz., the husband's authority; 
it was settled before Yadaov., Namdeo (2) 
that his wishes, positive or negative, were 
binding on the widow: Sitabai v. Bapu 
Anna Patil (43). What these wishes are 
and“ how far any word or act of his is au- 
thority for, or prohibition against, any 


: particular adoption made by the widow, is 


‘ 


„Venkatesh Ramakant (15). 
.Namdeo (2) their Lordships approve of the 


a question of factin each case on the evi- 
‘dence, in regard to which no rule is laid 
down in Ramji v. Ghamau (3) not even the 
dictum of Westropp, J., in Bayabai v. Bala 
In Yadao v, 


view in Rakhmabar v. Radhabat (13) and 
they disapprove ofthe remarks of West- 
ropp, J., inBayabat v. Bala Venkatesh Rama- 


“kant (15) that refusal to adopt in his life- 


time is of itself tantamount, to a prohibition, 
As betiveen express authority at one end 
and express prohibition at the other is the 
large space of implied authority and im- 
plied prohibition. The dividing line be- 
tween the last two categories.cannot be laid 
down by the Courts. That must be a ques- 
tion on the facts in each case and does 
not depend on the words ‘with his authority’ 
or ‘in the absence of the prohibition.’ 
In this Presidency these two early deci- 
sions have never been regarded as conflict- 
ing or overlapping inter se or with the 


-third decision in Ramji v. Ghamau (3). 


The first has .been consistently treated as 
authority only for the proposition that the 
consent of the junior widow is not neces- 


‘gary to validate an adoption by the senior 
‘widow. On the facts stated therein and 
-in the last ‘case, it hasnever been applied 
.to widows in ajoint family. The observ- 


ations of Couch, O. J., in the first case and 
of Westropp, J., in the second as to the 
husband's refusal to adopt have always 


‘been treated as obiter dicta and not as the 
‘principle of either decision. 


I And ‘the 
third case [Ramji v. Ghamau (3)] has been 


` regarded as laying down one of two condi- 


- tions for the validity of an adoption by a 


widow in a joint family, either authority 
or at least absence of prohibition by the 


‘husband or the consent of the. undivided 


co-parceners, the former being a question of 
‘fact in each case as to the wishes of the hus- 
band, . 


(43) 57 Ind. Cas. 1; 47 I. A. 202; 22 Bom. L. R. 
1359; 39 M. L. J. 106; 2 U. P. L. R. (P. C.) 106; ey 
M. W. N. 556; 12 L. W. 386; 16°N. L. R. 162; 25 0, W. 
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‘There is nothing in this third decision, 
nor has it been treated. as carrying a’ per- 
sonal and perpetual disabilityin a widow, 
because her husband died undivided, even . 
after a valid adoption such as Pandurang’s 
and a separation and vesting of property in 
the latter and on his deathin the adopting 
‘widow. 

In this view I am unable to see that 
Yadao v. Namdeo (2) even by implication, 
overrules Ramji v. Ghamau (3) in regard to | 
either condition precedent to the power of 
the widow ina joint family to adopt, un- 
less in the case of all five decisions the 
clear rule laid down by Lord Halsbury and 
Lord Haldane, distinguishing the principle 
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of an actual decision from the dicta in it, ` 


is to be disregarded and the distinction 
obliterated. There are, undoubtedly,’ re- 
marks to be found in Yadao v. Namdeo (2), 
original and quotations, in regard to 
the religious duty of the widow or her 
‘inherent right’ to adopt (pages 52", 527 
and , 929), Some, as for instance, those 
ofJenkins, C. J., in Lakshmibai v. Sarasvati- 
bai (11), are in express terms obiler dicta, 
phrased with the greatest caution. But, 
whatever the phraseology, these remarks 


_ are all in law obiter dicta equally with the 


remarks of Westropp, J., and Couch, CO, J., 
and at the most are:on the point of pro- 
hibition, express or implied, by the hus- 
band. They are not the principles of the 
decision in Yadao v. Namdeo (2). They 
do not carry ‘the power to adopt of a Hindu 
widow in a joint family further than Ramji 
v. Ghamau (3). Her religious duty ‘or her 
inherent right based thereon and not affect- 
ing property may not vary with the pro- 
vince and is notin itself amatter for the’ 
Courts. But, as regards the adoptions’ of 
Pandurang and Yadao, the validity of 
the former was not disputed, and it was 
valid within the rule in Ramyji’s case (3) 
and so, on the findings, was the adop- 
tion of Yadao. The only principle, which 
I can extract from Yadao v. Namdeo (2) 
is as follows: In a family which is un- 
divided at the time of her husband's death 
but which is subsequently separated in 
status, even though the property is not 
actually partitioned, a Hindu widow in the 
Maratha country can, after the separation: 
in status and when the property vests in 
her and her co-widow, adopt without the 
consent of the collaterals, so long as there 


is no prohibition, express or implied, by 
*Pages of 48 I, A—[Ed.] i 
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the deceased husband to that particular 
_ adoption, absence of express authority, or 
refusal to adopt in his lifetime, is not of 
itself a prohibition in the Maratha country. 

If their Lordships had desired to vary the 
principle in Ramji's case (3) and to lay down 
that a son adopted by a widow in an un- 
divided family, without the husband’s au- 
thority and against the wishes of the un- 
divided co-parceners, obtained some rights 
to property such as the right of the hus- 
band of the adoptive mother, they would 
assuredly have laid down a definite rule 
for the devolution of the property in such 
a case and would not have contented them- 
selves with remarking (page 526*) that the 

right ‘might be different’. 
`- The opposite conclusion would, in my 
opinion, be to fall into a similar error of 
interpretation as in the case of the judg- 
ment ofthe Privy Council on the law as 
to antecedent debt in Sahu Ram Chandra v. 
Bhup Singh (44) into which the Oourts in 
Indiafellin Brij Narain v. Mangla Prasad (45) 
and in Badagala Jogi Naidu v. Bandalem 
Papiah Naidu (46). This last Madras. de- 
cision was dissented from in Peda Ven- 
kanna v. Sreenivasa Deekshatulu (47) and 
was overruled in Arumugham Chetty v. 


Muthu Koundan (48) in which the ramarks ‘ 


of Wallis, ©. J.,at pages 724 and 7257 and of 
Sashagiri Ayyar, J., at page 7357 are apt in 
the present reference. The matter was 
placed beyond all doubt by their Lordships 
of the Privy Council in the appeal from 
the Allahabad decision in Brij Nrain Rai 
v, Mangla Prasad Rai (49), In that case, 
(as pointed outat page 1361), the conflict was 
between two principles: one, the interest of 
the joint sons in the joint family property 
even in their father’s lifetime, andthe other, 


(44) 39 Ind. Cas. 280; 44 I. A. 126; 19 Bom. L. R. 
498; 21 O. W. N. 698; 1 P. L. W. 997; 15 A. L. J. 437; 
28 0. L. J. 1; 33 M. L, J. 14; (1917) M. W. N. 439; 22 
M. L. T. 22; 6 L. W. 213; 39 À. 437 (P. C.). 

aD 50 Ind. Cas. 101; VW ACL, J. 249; 1U. PLR, 


A.) 4 

(46) ve Ind. Cas. 289; 35 M. L. J. 382. 

(47) 43 Ind. Cas 225; 41 M. 136; 22 M. L. T 334; 
33 M. L. J. 519; 6 L. W. 849; (1918) M. W.N. 5 

(48) 52 Ind. Gas. 525; 42 M. 711: 9 L. a “385 (1919) 
MW. N. 409, 37 AL L. J. 166; 26 àL L. T. 9 

(49) 77 Ind. Cas. 689; 51 I. "AL 129 at p. 137; 26 Bom. 
L. R. 500; 21 A. L. J. 934; 46 M L. J. 23; 5 P. L. T. 1; 
23 ©. W. N. 253; (1924) M. W. N. 68; 19 L. W. 72; 2 
Pat. L. R.41; 100. & A. L. R. 82; A.L R. 1924 P. C. 
50; 33 M. L. T. 457; 46 A. 95; 11 O. L. J. 107; 1 O. W. 
N. 48:410. L. J. 232 (P. O),, 
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thə pious obligation, that is, religious duty 
to pay their father’s debts. These two 
principles are not easy to reconcile and 
they result in a state of the law which can 
hardly be called logical and ia which the 
former has finally been subordinated. 

In the present guestion,. the religious 
duty of adoption onthe one hand, and on 
the other, the principle that in a joint 
family a stranger co-parcener cannot be 
introduced from outside without the con- 
sent of the other co-parceners, are princi- 
ples not always easy to reconcile. But, 
from the point of view of the Courts, the 
latter is ‘actually more fundamental, In 
practice they are reconciled by various 
circumstances such as the ties of affection 
between the co-parceners who are born and 
bred together, the certainty onthe part of 
each member that even without adoption 


“the shradha and the religious ceremonies 


after death will be duly performed, the 
pinda or oblation duly offered and the 
name ofthe family will remain. The re- 
sultis that adoptions by a co-parcener with- 
out ason such as Pandlik are more rare 
than in a separated family and a desire 
that his widow should adopri still rare. 
But, apart from these considerations, it may 
ba questioned, if I may say so with all defer- 
ence, whether the solution is facilitated 
or evea simplified by a consideration of “the 
inherent right of the widow to adopt" as 
opposed, to a delegated right aay more 
than by a rale with the widow's motives as 
a test. It is not necessary to stress the 
texts of Vasishta (XV-—5), as to the neces- 
sity of the husband’s consent or of Narada 
referred to in the Mitakshara (Ch. II, s, 1, 


` page 7) as to the rignts of brothers, to pro- 


perty ina joint family on the death of a 
brother and the chaste widow's right 
to maintenance only. But the rule in 
Ramji v. Ghamaw (3) isa plain and a simple 
rale, and one, which, I might add, reflects 


‘the actual custom in the Maratha country. 


In fact, even in the two cases now under 
consideration, it will be noticed that in 
Ramji v. Ghamau (3), (page 499") it was the 
plaintiff Ramji’s own allegation that he was 
adopted by Kondai only after the refusal 
by Ghamau to give Kondai one of the co- 
parcener’s sons in adoption. And, simi- 
larly, in Yadao v. Namdeo (2), not only did 
Pundlik refuse himself to adopt and not 
only was the person désignated by Pundlik 
and actually firat adopted after his death, 
*Page ot 6 B.—[ld.] 


14? 
` Pandurang, a minor co-parcener, but on 
Pandurang’s death, Champabai tried to 


obtain the consent of Namdeo to her adopt- ° 


ing Namdeo’sotherson Rambhau (page 521*). 
This will suffice to show positively the 
custom in joint families of adopting, if at 
all, a co-parcerier and not an outsider, in 
other words, of obtaining the consent of the 
co-parceners to the adoption. 
Again, the grave social objections to 
which their Lordships referred half a cen- 
_ tury ago in Sri Virada Pratapa Raghunada 
Deo v, Sri Brozo Kishoro Patta .Deo (6), 
already quoted, exist in full force in the 
present day. The number of cases in this 
Court resulting from adoptions by widows 
and in some cases of successive adoptions 
by the same widow in the lifetime of the 
first adopted son suffices to show, without 
reinforcement from the law of pardanashin 
women, the dangers that would result ifthe 
rule in Ramji v. Ghamau (3), which has 
obtained for fifty vears, were abrogated. 
. The temptation to adopt a child, if possible, 
from her parents’ family, would be great. 
- From a bare claim to maintenance, she 
would, in the adopted child’s name, obtain 
a right to possession to a share in the joint 
property, to be enforced by separation and 
disintegration of.the joint family. 

The enunciation and administration of 
Hindu Law by the Courts is a delicate and 
a difficult task. If a rule, hitherto laid 
down by the Courts, offends Hindu interests 
or susceptibilities, there are now increasing 
facilities to correct such decisions by means 
of legislation. The rule in the Tagore case 
(Jutendramohan Tagore v. Ganendramohun 
Tagore)(50), and the Hindu Disposition of Pro- 


perty Act XV of 1916 are an instance inpoint, . 


The rulein Ramji’s case (3) reconciles both 
principles as far as they can be reconciled, 
_ If a sonless co-parcener, despite other con- 
siderations, feels it his duty or his interest 
ta adopt, he can, by adoption’ in his life- 
time, or, upon death, by authority to his 
widow, ensure that his interest in the joint 
family property is not extinguished and 
. passes to his adopted son. But, if he does 
not do so, then, on his death, that interest, 
under the very essence of the law of the 
joint family, re-vests in the joint family. 
It cannot lie dormant, to be revived at the 
will of his widow who has but a right to 
maintenance. To this law the Maratha 


eo) 18 W. R. 359; 9 B. L-R. 377; I. A. Sup. Vol. 47 
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country, by virtue of the rule in Ramji's 
case ‘(1), adheres. A deviation from that 
law, because in the Mardtha country express 
authority has been by the Courts whittled 
down to absence of prohibition, necessarily 
involves such a revival of the interest of 
the deceased after and although it has re- . 
vested in the joint family—a revival not 
ordinarily known to the law applying lo a 
joint family estate. And until and unless 
the Legislatureorthe Privy Council express- 
ly and clearly authorises so grave a depar- 
ture, this Court should not, in my opinion, 
take upon itself authority to do so. I adopt . 
the words of the Privy Council in Brij 
Narain Rai v. Mangla,Prasad Rai (49): “In 
such a matter as the present it is above all 
things necessary stare decisis, not to unsettle 
what has been settled by a long course of 
decisions.” | ; 

For these rsasons, I would hold tħat the 
decision in Ramji v. Ghamau (3) has not 
been overruled by the decision in Yadao v. 
Namdeo (2). My answer to the reference is 
in the negative. 

' Coyajee, J.—I have endeavoured to 
express my view on the subject in my re- 
ferring judgment. Since then I have had 
the advantage of reading the exhaustive 


‘judgments of my learned colleagues. I 


concur in the opinion expressed by Shah 
and Madgavkar, JJ., and have but little to 
add. 

The question for determination in Rumji 
v. Ghamau (8) was essentially different from 
the one which arose in Yadao v. Namdeo (2). 
In the former case the facts were these:— 

Two Hindu brothers, Narain and Jivaji, 
were undivided in estate. Narayan died 
leaving a widow Kondai. Jivaji died next, 
leaving two sons and a widow named 
Ghamau. After the death of Kondai and 
of the sonsof Jivaji, the plaintiff Ramji 
sued Ghamau for possession of the family 
estate, alleging that Kondai had requested | 
Ghamau to give to her one of Jivaji’s sons ' 
in adoption, and she having refused, Kondai 


` adopted the plaintiffas son to Narayan It 


was admitted that Narayan had not given 
to Kondai any permission or direction to 
adopt. This Court, in special appeal, held 
that the attempted adoption of the plaintiff 
by Kondai was invalid. The decision was 
tnat in a joint Hindu family, the widow of 
a deceased co-parcener could not adopt, 
in the absence of her husband's author- 
ity, without the consent of the surviving co- 
poscenera, 


[96 T. C. 1988] 


In Yadav v. Namdeo(2) Champabai, the 
senior widow of Pundlik, adopted Pandu- 
rang, one of the two sons of Namdeo, in the 
year 1905. The validity of that adoption was 
not disputed, as she had not only the author- 
ity of her husband to do so butthere was 
also the consent of his first cousin Namdeo, 
In April 1905, Namdeo and his son Rambhau 
separated from Pandurang and ceased to be 
members with him of the joint family. In 
1907, Pandurang died unmarried. There- 
after Champabai tried to obtain the consent 


of Namdeo to her adopting Rambhau; but. 


Namdeo refused to give him in adoption; 
and in December, 1908, she adopted the 
plaintiff Yadao. Their Lordships were irivit- 
ed to consider the question of the validity 
or otherwise of the adoption of Yadao made 
under those circumstances. ‘Their Lord- 
ships observed (page 521*) :— 

“It has not been and cannot be disputed 
that Musammat Champabai had the author- 
ity of her husband, Pundlik, if she chose to 
exercise it, to adopt to him Pandurang. 
That authority she acted upon in adopting 
Pandurang in 1905, but on behalf of Nam- 
deo it is contended that Pundlik's authority 
to his wife to adopt a son to him was limit- 

.ed to an adoption of his son Pandurang, 
and that Pundlik’s expressed wish in his 
last illness was that no boy except Pandu- 
“rang should be adopted to him. If it had 
been proved that Pundlik had in fact ex- 
eect a direction to he followed by 

is 
Pandurang should at any time be adopted 


to him, their Lordships would hold that 


the direction prohibited Champabai from 
adopting the plaintiff, and consequently 
that the plaintiff's adoption was invalid.” 
Their Lordships then consider the evi- 
dence bearing on that question and say 
(page. 523*):— 
` “The conclusion which their Lordships 
draw from the evidence is that Pundlik 
intended if he adopted any boy as his son, 
to adopt Pandurang, and if his statements 
ean be construed as a direction to his wife, 
that direction was that she -should adopt 
Pandurang, and that he guve no direction 
‘as'to what should be done if Pandurang 
should be unavailable or should die after 


he was adopted. Under these circumstances - 


and Pandurang having died in childhood 
and unmarried, it is necessary to consider 
what power, if any, Afusammat Campabai 
had under the. Hindu Law applicable in 
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the Maratha country of the Presidency of 
Bombay to adopt the plaintiffas a son fo her 
deceased husband.” : 

Their Lordships then refer to Ramji v. 
Ghamau (3) and Dinkar Sitarum Prabhu v. 
Ganesh Shivram Prabhu (10) and observe as 


‘follows (page 52-4*): 


“In the present case Pundlik had not 
separated; he had died a member ofa joint 
Hindu family, and the estate which was 
vested in Musammat Champabai at the 
time when she adopted the plaintiff as a 
son to .her husband was not the interest 
which Pandlik had in the joint family pro- 
perty, but was the estate which had vested 
in Pandurang on the separation of the joint 
family.” i 

The question, then, which arose in the 
ease of Yaudao v. Namdeo (2) was entirely 
different from the one which was decided 
in Ramji v. Ghamaw (3): lIn Ramp v., 
Ghamau (3) it was held ito use the words 
of Sir Lawrence Jenkis, O. J., in Bachoo v. 
Mankorebai (2X), “that for an adoption in a 
united family the husband’s authority, or 
the sapinda’s consent, is necessary.” The 
shead-note to the report of that case in 
I. L. R. 6 Bom. 498, which I have set out in 
my referring judgment, says:-— 

“A Hindu widow, who hasnot the family 
estate vested in her and whose husband was 


‘not separated at the time of his death, is 


not competent to adopt a son to her husband 
without his authority or the consent of his 
undivided co-} arceners.” 

Tt derives support from certain observa- 
tions contained in the judgment, namely, 
(page 503%), “that the widow of a Hindu, 
dying without leaving male issue, may, if 
her husband were separeted Trom his Tomey 
in estate (or.in, other words, when she is 
his heir) adopt without any express author- 
ity from him...and without the cousent of 
his relatives.” That proposition is rather 
broadly stated ‘sea the decision of this 
Court in Malluppa v. Hanmappu (20° and is 
disapproved by their Lordships in Vudis 
case (2). The real question for determi- 
nation, however, ina Ramji v, Garena 
(3) was—whether in a unite] fauity the 
widow of a deceased co pareener has the 
power toadopt a son, in the absence of 
authority from her husband, without the 
consent of the surviving co-parceners. This 
Court decided that question in the nega- 
tive. That decision is not overruled in 
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Yadao v. Namdeo (2). For their Lordships 
of the Privy Council do not expressly lay 
down the principle that a widow, in those 
circumstances, could make a valid adoption. 
And, regard being had (1) totheir Lordships’ 
earlier judgment in The Ramnad case (14), 
(2) to their Lordships’ observations in 
Raghunadha’s case (6) as quoted in Ramji 
v. Ghamau (3), and (3) to the grounds upon 
which those observations are distinguished 
in Yadao Namdeo (2) there is no justifica- 
tion for the view that their Lordships 
have laid down any such principle by 
implication. 


Imay be permitted tosay thatI feel no. 


embarrassment in answering the question 
referred to the Full Bench in the negative. 


“For, the respect which at all times is due to. 


observations contained in the judgments of 
their Lordships of the Privy Council cannot 
absolve us from the duty of seeing for our- 
selves how far the observations on which 
stress is laid apply to the facts of the par- 
ticular case before us, 


A./s. D, Answer accordingly. ` 
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JUDGMENT. 

Sulaiman, J.—This is a defendants’ 
appeal arising out of a suit for pre-emption, 
Various pleas were taken by the defendant 
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-year 1325 F. and two judgments, 
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but they were all overruled and the suit 
has been decreed. The plaintiffs’ allega 
tion that the sale consideration mentioned 
in the sale-deed was inflated has, however, 
not been accepted’ and there is no cross- 
objection. . 

The first plea was that there was no 
custom of pre-emption in this village at 
all. In support of the alleged custom of 
pre-emption the plaintiff relied on an entry 
in the wajib-ul-arz of the year 1863 as well 
as an extract from the wajib-ul-arz of the 
There 
was no evidence to the contrary. The 
entry in the first wajib-ul-are of 1863 was 
undoubtedly a prima facie evidence of 
the existence ofa custom, The only point 
urged against this presumption is that it 
contains the two expressions “in future" 
and a provision for reference to arbitra- 
tion in the case of a dispute as to price. 
We are of opinion that these two cir- 
cumstances cannot possibly destroy the 
presumption of the existence of a custom 
which arises from this entry. In the case 
of Digambar Singhv. Ahmed Sayed Khan 
(1) their Lordships of the Privy Council 
had before them a wajib-ul-arz which con- 
tained both the expressions “in future" 
and a provision for reference to arbitra- 
tion. Nevertheless their Lordships were. 
inclined to hold that that record was a 
record of custom. There is, therefore, no 
force in this contention. This evidence 
is further strengthened by the entry in 


_ the wajib-ul-arz of 1325F. to the effect that 


the co-sharers were agreed that they will 
be bound by the customs which were 
recorded at the time of the Settlement of 
1863. Although the two judgments relied 
upon relate perhaps to mahals other than 
the mahal in suit and, therefore, are not 
of much value, they do all the same relate 
to the same village for which the wajib-ul- 
arz must-have been prepared in 1863. On 
the whole we are satisfied that there is no 
good ground for differing from the view 
taken by the Court below that a custom of 
pre-emption existsin this mahal. In fact 
even if the agreement recorded in the 
wajib-ul-arz of 1325F be taken as a mere 
contract, itis still subsisting. 

The second point raised is that the de- 
fendant is aco-sharer in the same patti 

(1) 28 Ind. Cas. 34; 37 A. 129; 13 A. L. J. 236; 19 O. 
W. N. 393;17M. L. T. 193; 2 L. W. 303; 21 O.L. J. 


237; 28'M. L. J. 556; 17 Bom. L. R. 303; (1915) M. W. 
N. 581; 42:1. A. 10 (P. C3). ` 
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in which the property sold is situated. The 
constitution of this village is a curious 
one and “Patti Murdha” instead of being 
a part ofa mahal, itself comprises .more 
than one mahal, At the time of the institu- 
tion of the suit, the defendants-vendees 
were co-sharers in “Patti Murdha” but not 
in Mahal Haidar Sahai in which the pro- 
perty sold was: instituted. They were 
accordingly not on the same.footing with 
the plaintifis, but were strangers to the 


mahal, and could not defeat their right of. 


pre-emption. 

The third point urged is that the de- 
fendant has become a co-sharer by virtue 
of adeed of gift taken after the institu- 

-tion of the suit and before the decree. 
The finding of the Court below on this 
point is that this deed of gift was in reality 
a deed of sale for consideration and was 
clothed in the garb ofa deed of gift in 
order to defraud the plaintiff. It is an 
admitted fact that on the very date on 
which this deed was executed the vendor 
executed a receipt for Rs. 200. According 
to the evidence of the Patwari, a promissory 
note also was executed (presumably ante- 
‘dated) in favour. of the vendor and the 
vendor executed the receipt in payment 
of this promissory-note. These two docu- 
ments as wellas the deed of gift were 
executed at one and the same time and 
the same place, namely, Tahsil.. These 
circumstances in themselves were suffi- 
-cient for the Court below to find that 
there was in reality no gift made, but that 
the property was secretly sold to the 
vendees. We affirm that finding. 


The last point urged is that even if there 
was a sale-deed obtained by the defend- 
ants-vendees, that sale-deed has never heen 
pre-empted by the plaintiff at all, and 
that, therefore, the defendants had become 
co-sharers by the time the decree came to 
be passed, having acquired a perfect right 
to the property, and the plaintiff was not 
entitled to pre-empt the property as against 
the defendants-vendees. 

In a series of cases it has been laid down 
that one should not go beyond the date of 
the first Court decree, and that at any rate 
the last crucial date is the date when the 
first Court ought to have passed a decree 
in favour of the plaintiff [vide the cases 
of Rohan Singh v. Bhan Lal (2), Radhika 
Raman Bihariji Maharaj v. Bohra Shiam 


(2) 3 Ind, Qas, 42; 31 A, 530 at p 532; 6 Ac Ia J: 699; 
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Sunder Lal (3), Baldeo Misir v. Ramlagan 
Shukul (4)and Umrao v. Lachhman (5) and 


‘other cases referred to therein]. 


It has been held in several cases that the 
loss: of the right by the pre-emptor after 
the suit but before the decree, defeats 
his claim. It has been held in one case 
that the acquisition of another share by 
the defendant by means of a gift after the 
suit but before the decree puts him on 
the same footing as the plaintiff so as to 
defeat his claim, vide the case of Behari 
Lal v. Mohan Singh (6). But if the prin- 
ciple that the last crucial date is the 
date of the first Court decree is to he 
carried to its logical conclusion, it would 


- follow that nothing which happens after 


that date should be properly taken into 
account and that we ought to see what 
decree the first Court could have properly 
passed on the date when the suit was 
disposed of, If on the date of the first 
Court's decree the property acquired by 
the vendee under thesecond sale-deed was 
still liable to pre-emption by the plaintiff, 
could it be said that the Munsif would 
have been justified in dismissing the 
claim to pre-empt the first sale-deed 
merely on the ground that the vendee had 
taken another sale-deed and disregarding 
the fact that that deed was still open to pre- 
emption by the plaintiff? Subsequentsale- 
deeds might be obtained by a vendee up 
to any stage and even ai the eleventh 
hour. Is the Court to dismiss a claim for 
pre-emption on merely being informed that 
the vendee has obtained another sale-deed? 
If such a plea were to be permitted, the 
result would be mostembarassing. On the 
other hand, if one year has not expired 
since the acquisition of the second pro- 
perty the defendant's title to it has not 
completely matured and he cannot be 
said to have acquired an indefeasible title 
so as to claim to be on an equal footing 
with the pre-emptor. If we accept, as we 
are bound to do in view of the cursus eurire, 
the principle that the last crucial date is 
the date of the first Court's decree, then 
we must hold that that first Court could 
not have dismissed the suit when the 


(8) 74 Ind. Can. 392; 21 A. L. J. 518; A. 1L R. 1923 . 


2) 
All. 526; 45 A. 5 


(4) 77 Ind. Cas, 634; 21A L. J. 648; 45 A. 709, ALL 
R. 1924 All. 82. 

(5) 79 Ind. Cas. 217; 22 A. L. J. 234; 46 A. 321; A.I. 
R. 1924 All. 448; L. R.5 A. 219 Civ. 

(6) 58 Ind. Cas. 71; 42 A. 268; 18 A. L. J. 220;2 U, 
P, Ta R (A) 45 
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vendee’s title on the basis of the second- 
sale-deed had not become unchalleng- 
able. At one time there was a conflict 
of opinion whether such subsequent 
acquisitions could defeat a claim for 
pre-emption. But in the case of Kauleshar 
- Rui v. Nabiban Bibi (7), Richards, J., held 
that where the vendee had made a second 
purchase, in regard to which limitation 
had not expired, the vendee could not be 
considered: by virtue of his second pur- 
chase to have become a co-sharer, though 
in that case it turned out that no suit for 
pre-emption whatsoever was ever brought 
in respect of it. This view of his was 
affirmed by the Letters Patent Bench and 


the ease is reported as Nabiban Bibi v..- 


Kauleshar Rai (8). In the subsequent case 


of Chabraj Singh v. Mahesh Narain Singh | 


(9) (which is the only direct case in favour 
of the appellant which we have been able 
to discover), Richards, C. J:, thought that 
the former case of Kauleshur Rai v. Nabiban 
Bibi (7) had been wrongly decided by 


him. It was on the basis of this assumption . 


that he dismissed the plaintiff's ‘suit for 
pre-emption on the ground that the vendee 
had before the institution of that suit ac- 
quired another share in the village in res- 
pect of which 'no suit for pre-emption was 
ultimately brought. His attention, how- 
ever, was not drawn to the fact that his own 
judgment had been affirmed by the Letters 
Patent Bench. The principle that a vendee 
cannot defeat the claim of a pre-emptor, 
if by the time of the first Court’s decree he 
had not acquired an indefeasible interest, 
was adopted by another Bench in the case 
of Abdul Gafoor v. Ghulam Hussain (10). 

Great reliance has been placed by the 
learned Advocate for the appellant on the 
case of Nadir Hussain v. Sadiq Hussain 
(11). We have examined the paper-book 
in that case and we find that the transfer 
pendente lite which had been obtained by 
the vendee was, as a matter of fact; a gift 
and not asale. Such a transfer, therefore, 
was not liable to pre-emption by the plaint- 
iff That explains why the learned Judges 
considered ‘that the mere fact that a suit 
brought by the donor to challenge it on the 
ground of fraud and undue influence had 
not been dismissed till after the first Court's 

(7) 28 A. 642; 3 A. L, J. 426; A. W. N. (1906) 164. 

(8) 4 A. L. J. 351; A. W. N. (1907) 110. 

(9) 46 Ind. Cas. 976; 16 A. L. J 627; 40 å. 572. 

(10) 18 Ind. Oas. 959; 35 A. 298; 11 A. L. J. 297. 
« (11) 86 Ind. Cas. 589; 23 A. L. J. 138; L.R. 6 A, 19 
Div & T. R 1925 AN, 36]; 47 A. 334. 
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decree in the pre-emption suit, did not pre- - 
vent the defendant from claiming his rights 
as a co-sharer. That case is undoubtedly . 
distinguishable. 

On the other hand,.the case of Sri Tha- 
kur Radhika Raman Bihariji Maharaj v. 
Bohra Shiam Sunder Lal (3) is, in our opin- . 
ion; directly in point. In that case there 
were three transfers taken: The first two 
were sale-deeds, but the third one was in 
the form of a deed of gift which, however, 
was found ultimately to be really-a deed of 
sale. Three successive suits for pre-emption 
were brought in respect to these three 
transfers, and all the three suits were dis- 
missed by the first Court. It so happened 
that the appeal arising out of the third suit. 
in which the ostensible gift was sought to 
be pre-empted, was dismissed for want of 
prosecution. The other two appeals, how- 
ever, were decreed. The vendee in second 
appeal urged the pleathat inasmuch as he. 
had become a co-sharer by virtue of the 
dismissal of third suit after the first Court’s 
decree, the first two suits also should be 
dismissed. This Court, however, held that - 
the dismissal of the third suit for want of 
prosecution after the. date of the first. 
Court's decree did not disqualify the plaint- 
iff from’ pre-empting the first two sales, in- 
asmuch as the third transfer was still liable 
to pre-emption on the date when the first 
Court passed the decree. It was pointed 
out that if the third deed had really been 
one of gift, the position might have been 
different, but inasmuch as in reality it 
was a sale and was liable to pre-emption, 
the defendant could not set up his rights 
on the strength of it, even though it even- 


tually turned out that the claim to pre- 


empt it failed. 

We think that the same principle applies 
to the present case. Here the vendee had 
acquired new property during the pendency 
of the suit under a sale-deed which was 
still liable to pre-emption on the date when 
the first Court passed its decree. Under 
these circumstances it was impossible for | 
the first Court to have dismissed the suit 
on the simple ground that a second sale- 
deed also had been taken. That being.so we - 
should ignore the subsequent event that 
by the time limitation expired no suit for 
pre-emption had in fact been brought. If 
we were to take into account this subse- 
quent omission, we would be going against 
the.principle that no circumstance should 
ke taken into acconnt, which the first 
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Court could not have considered on the 
date when it passed its decree. 

- Boys, J.—I agree with the conclusions 
aud the reasoning generally of my brother. 
‘There is undoubtedly a cursus - curiae with 
which, if 1 may say, Iam in entire . agree- 
ment that at least the last date that can be 
considered is the date on which the first 
Court passes its decree. It is equally þe- 
yond doubt that there are some cases in 
which it has been decided that certain cir- 
cumstances may be given effect to though 


they have occurred between the date of the. 


suit and the date of the decree, for instance, 
cases dealing with the loss of the plaintiff's 
right by auction sale. In Rohan Singh v. 
Bhan Lal (2) it was said:—" With the 
exception of the observations in the 
` case of Ram Gopal v. Piari Lal (12) the 
decisions all seem to show that it has: been 
the opinion of this Court that the date of 
‘institution of the suit was the crucial date; 


and that if the plaintiff was able at that. 


time to fulfil the conditions necessary to 
entitle him to a deeree, a decree ought to 
be made in his favour.” 
are-then quoted in support of this proposi- 
tion, On the other hand it is suggested 
that this description of the cursus curic 
is too wide. I prefer, so far as Iam con- 
cerned, to leave this question open. The 
ordinary rule of considering the state of 
affairs at the date of institution of the suit, 
has been departed from in the cases to 
which I have referred and in which it 
has been held, for instance, that a plaint- 
iff may use his rights during the course 
ofthesuit. The principle underlying these 
decisions is that the plaintiff's right to 
pre-emption is essentially foundéd on the 
fact that he is already a’ co-sharer, and 
similarly. the defendant’s right to resist is 
based on the fact that he is already a co- 
sharer. There is obviously something to 
be said in support of this departure from 
the ordinary rule of regarding the date 
of suit as the crucial date, but it is a 
dangerous departure. I think that its ex- 
tension to further cases is one to which I 
should be very loth to’ assent without full 
consideration. These observations are only 
necessary because I want to guard against 
the suggestion that anything and every- 
thing that occurs subsequent to the date of 
suit may similarly be taken into considera- 
tion. I agree with the order proposed. 


me 21 A. 441; A. W. N. (1899) 163; 9 Ind. Dec, (x. 8.) 
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By the Court.—The appeal is dismiss- 
ed with costs including in this Court fees 
on the higher scale. 
Z. K. «Appeal dismissed. 


——— 


ALLAHABAD HIGH COURT. 
Second Cryin APPEAL No. 1830 oF 1923, 
. May 27, 1926. 

Present: —Mr. Justice Daniels and 
Mr. Justice King. 
HARKESH AND ANOTAER-—PLAINTIFES ~ 

4 APPELLANTS 
versus 
MAMRAJ AND OTBERS—DEFENDANTS— 
RESPONDENTS. 

Jurisdiction of Civil and Rreenive 
between rival tencnis, nature of. 

A suit between rival cluimants to s tenancy tu 
which the landlord is not a party is cognizable by the 
Civil Oourt. ip, 747, col. 2.4 i 

Second appeal from a decree of the Dis- 
trict Judge, Meerut, dated the 26th of 
September, 1923. 

Mr. Ambika Prasad, (with him Dr. N. C. 
Vaish), for the Appellants. 

Mr. A. Sanyal and Dr. W. Waliullah, for 
the Respondents, ` 

JUDGMENT.—In this case the plaint- 
iffs-appellants came into Court alleging 
that they were entitled: to a one-third share 
in an ancestral occupancy holding and 
claiming joint possession with the defend- 
ants to the extent of their share. They 
originally filed their suit in the Revenue 
Court, and the Revenue Court refused to 
entertain it and referred them to the Civil 
Court. They have now filed their suit in 
the Civil Court, and both the learned Sub- 
ordinate Judge and the learned District 
Judge have held that the Civil Court 
cannot entertain it. The decisions of the 
Court below are contrary toa long series 
of rulings of this Court which has with 
one or two possible exceptions consistently 
held that a suit between rival claimants to 
a tenancy to which the landlord is not a 
party is cognizable by the Civil Court. 
Of the numerous rulings on this point it 
will be sufficient to referto Phup v. Liam 
Lal (1) and Jagar Nath v. Ajudhya Singh 
(7) and the recent case of Nohar Ahir v., 


Conti Suit 


(1) 11 Indl. Cas. 268; 33 A. 795, 8 ALT. J 1009, 
(2) 17 Ind. Cas. 876; 88 A 14, JG A L J ang, 
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Partab Ahir (3). No authorities are re- 
ferred to by the Court below. Of the two 
authorities referred to by the trial Court 
ene is not in point at all, and the other, 
the decision in Diwan Singh v. Randhera 
(4), is a case decided by a Single Judge in 
the year 1914 which has not been followed 
in subsequent cases. We set aside the 


decrees of the Courts below and remand `’ 


the case through the lower Appellate Court 
to the Court of first instance for trial on 
the merits. 

The appellants will get their costs of 
this appeal and of the Court below in- 
cluding fees in this Court on the higher 
scale, Other costs will abide the result. 

Z. K. Case remanded. 

(3) 79 Ind. Oas. 367; 21 A. L. J. 899; A. I. R. 1924 
All. 231; L., R.5 A. 1 Rev. 

(4) 26 Ind. Cas. 718; 12 A. L, J. 1322. 


LAHORE HIGH COURT. . 
Civit Revision Perrrion No. 154 or 1926. 
June 12, 1926. 

Present:—Sir Shadi Lal, Kr., Chief Justice. 
CHHAJJU MAL—DEFENDANT—PETITIONER 
VETSUS 
TARLOKI NATH, MINOR, THROUGH 
Musammat PARTAB KAUR,HIS MOTHER—- 
PLaINTIFF—REkEsPONDENT. 
` Civil Procedure Code (Act V of 1908), O. XXXII, 
r. ?—Agreement to refer dispute to arbitration— Sane- 
tion of Court—Award set aside for want of sanction 

—Restoration of benefit by minor. h 

Where an award is avoided by a minor on the 
ground that the agreement to refer the matter in con- 
troversy to arbitration on his behalf was not entered 
into by his next friend with the express sanction of 
the Court, the minor is bound to restore to the oppo- 
site party any benefit that he may have derived under 
the arbitration proceedings. 

Petition, for revision of an order of the 


Senior Subordinate Judge, Amritsar, dated , sust 201 
‘ingly I accept thé application for revision 


the 22nd January, 1926, setting aside the 
award, dated the 7th December, 1925. 

JUDGMENT.—During the pendency 
of anaction brought by the plaintiff, Tarloki 
Nath, against his uncle for the rendition 
of accounts, the parties made an applica- 
tion asking the Court to refer their dispute 
to the arbitration of Lala Sarb Dayal. The 
plaintiff was a minor, and the application 
was signed on his behalf by his mother who 
acted as his next friend. The Court ac- 
cepted the application and made an order 
of reference accordingly. ; 
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arbitration proceedings. 
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On the 28th August, 1925, the arbitrator - 
made his award, 'butit has been set aside 
at the instance of the minor on the ground 
that no express sanction of the Court was 
obtained by his next friend to enter into 
the agreement to refer the dispute to 
arbitration. The- question whether an 
agreement by a next friend ora guar- 
dian ad litem to refer any. matter in 
controversy in a suit to arbitration is 
an agreement within the meaning of 
O. XXXII, r. 7 of the ©. P. O., is a debat- 


.able one, but the Punjab Chief Court has 


answered the question in the afirmative 
and has held that the express sanction of 
the Court is necessary in order to bind the 
minor.. lam not, therefore, prepared to 
hold that the order of the Subordinate 


. Judge setting aside the award can he 


interfered with on revision. 

The plaintiff cannot, however, retain the 
benefit which has accrued to him under the 
It appears that 
during the course of the proceedings the 
defendant deposited Rs, 5,615 in the Punjab 
National Bank to the credit of the plaint- 
iff, and also sold certain outstandings to 
the plaintiff for Rs. 2,500 and delivered 
the books relating to those outstandings, 
When the award is set aside, the defendant 
is entitled to restitutio in integrum. This 
reasonable request of the defendant has 
been rejected by the learned Subordinate 
Judge on the specious argument that the 
defendant had admitted before the arbitra- 
tor his liability to pay Rs. 5,615 to the 
plaintiff. Now, a party to a litigation may, 
in order to putan end to the dispute, be 
prepared to make certain admissions, but 
if the arrangement, which alone consti- 
tuted the reason for the admissions, fails, 
he is entitled to ask the Court to restore 
him to his original position. 

The order of the lower Court is wholly 
unjust and cannot be sustained, Accord- 


and cancel the sale of the outstandings in 
favour of the plaintiff and direct the re- 
turn of the books to the defendant. I 
further declare that the defendant shall be 
entitled to recover from the Bank Rs. 5,615 
deposited by him during the arbitration 


proceedings. Parties shall bear iheir own 
costs in this Court. an ee 
R. L. Application accepted. 
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LAHORE HIGH COURT. 
Sgconp CIVIL Arrear No. 2134 or 1922. _ 
June 9, 1926. 

Present:—Mr. Justice Harrison and 
Mr. Justice Dalip Singh. 
JHOLI AND ANOTHER THROUGH THEIR 
GRANDMOTHER, Musammat MAHANTI— 
‘ PLAINTIFFS—APPELLANTS 

j 5 versus 
KHAZANA AND axotHER—DEFENDANTS— 
RESPONDENTS. 

Custom—Adoption—Adoption of person of different 
got—Onus—Reversioner’s consent, whether binds his 
heirs— Limitation Act (IX of 1908), Sch. I, Art. 118—~ 
Suit for avoiding gift to. person claiming to be adopted 
son—Limitation. ; 

The onus of proving that a person of a different 
got can be validly adopted lies on the person who 
asserts it, [p. 749, col. 2.j 

A reversioner is not bound by the consent given 
to hig Te by his father or grandfather. [p. 750, 
col. 1. < 

Harrans Singh v, Harnam Singh, 84 P. R. 1898, 
followed. 

A suit for a declaration that a gift to a person claim- 
ing to be adopted son will not affect the reversionary 
rights of the plaintiff reversioner, is not barred by 
Art. 118 of the Limitation Act, even if it involves the 
decision of an issue as to the validity or invalidity of 
defendant's adoption, inasmuch as it is optional with 
the reversioner to treat the adoption asa nullity and 
contest the gift. [p. 749, col. 2; p. 750, col. 1,1: 


Second appeal from a decree of the 
District Judge, Hoshiarpur, dated the 8th 
June, 1922, reversing that of the Munsif, 
ae Class, Kangra, dated the 24th August, 

Bakhshi Sohan Lal, R. B., for the Appel- 
lants. | 


JUDGMENT.—The plaintiff sued for 
a declaration that an alienation by way of 
gift made by defendant No. 2 in favour of 
defendant No. 1, of which mutation was 
effected on the 21st November 1919 would 
not affect their reversionary rights after 
the death of defendant No. 2. The de- 
fendant denied that the land was ancestral 
or the plaintifis were heirs of defendant 
No.2 and he also pleaded that the suit 
was time-barred because he (defendant 
_ No. 1) had been adopted by defendant No. 2 
in 1894 and the father and the grandfather 
of the plaintiffs acquiesced in the adop- 
tion, The learned District Judge held that 
` defendant No.1 was pichhlag (step-son) of 
defendant No. 2 and that he could be 
validly adopted with the consent of the col- 
‘laterals, On this he held that as there was 
8 valid adoption about the year 1894 the 
recent gift created no new cause of.action 
and, therefore, must be upheld. Khushal 
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Singh v. Kanda (1) was relied upon by him 
as authority for the above proposition. 

In second appeal the plaintiffs have con- 
tended that the learned District Judge is 
wrong on the question of custom. The 
necessary certificate has been attached.. 

Now the sole evidence on which the 
learned District Judge relied for the pro- 
position that a person of a different got 
could be adopted with the consent ofthe 
collaterals was the oral evidence of P. W. 
No. 1, Fateh Singh. P. W. No. 1, states that 
a person of a different got can be adopted 
if there is no collateral or if none of the 
collaterals existing are willing to be adopt- 
ed. Thereis no proof on the record that 
none of the collaterals existing were un- 
willing to be adopted. The evidence, there- 
fore; on which the learned Judge relied 
does not apply to this case. The riwaj iam 
of the District, question No. 75, states that 
as a general rule only a collateral can be 
adopted but that a person of the same got 
may beadopted. Itis further stated that 
a person of a different tribe cannot be 
adopted. Now, no doubt, it is not clearly 
stated that a person of the same tribe but 
of a different got vannot be adopted but 
the implication would clearly be that such 
a person cannot be adopted. In Rattigan’s 
Digest of Customary Law, para. 35 and in 
remark -1 at page 69 of the latest edition 
it is stated that at any rate for the Eastern 
and Central Districts of the Punjab the 
general custom is against the adoption of 
The onus, there- 
fore, of proving that a person of a different 
got could be adopted, lay on the defendant 
and we do not consider that that onus has 
been at all discharged by the evidence pros 
duced by him and we, therefore, hold that 
itis not proved that the adoption of de- 
fendant No. 1 was valid. 


Counsel for the respondent has also 
argued that the suit is barred by limita- 
tion under Art. 118. His argument is that 
as the adoption was not wholly void, though 


.it might be declared voidable at the in- . 


stance of the reversioners, Art. 118 barred 
the suit though in form it was a suit for a 
declaration to set aside a subsequent gift 
and not a suit to set aside an adoption, 
This matter on which there has been con- 
troversy must now be held to be concluded 
by the decision of the Privy Council in 


. (1) 56 Ind, Oas, 931; 2 U, P, L. R. (L) 110; 5 L, 
L, J. 63, 
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_ Kalyandappa v. Chanbasapa (2). Put short- 
ly, the question in that case was whether 
to a suit to recover possession, which in- 
volved the decision of an issue as to the 
validity or’ invalidity, of the defendant’s 
adoption, Art. 118 applied. Their Lord- 
ships of the Privy Council held that Art. . 
- 118 did not apply and that it applied only 
to asuit to obtain a declaration and that 
it was the option of the reversioner to 
treat an adaption as a nullity and bring a'> 
suit for possession whether the transaction 
in question was void or voidable. We, 
therefore, hold that the suit is not barred 
by limitation. 

It was next contended that the father 
and grandfather of the present plaintiffs 
had consented tothe adoption. The learned 
District Judge has held as a finding of fact 
that they did so consent. Counsel for the 
appellants has contended that even if they 
did consent their consent does not bind 
their sons and grandsons respectively. For 
this proposition he has relied on the Full 
Bench ruling reported as Harvans Singh v. 
Harnam Singh \3). Counsel for the respond: 
‘ent has not cited anything to the contrary 
and we, therefore, hold in this case that 
- the present plaintiffs are not bound. On 
these findings it follows that the. plaintifis 
had a cause of action on account of the 
mutation which was sanctioned on the 21st 
November, 1919 and we accordingly accept 
the appeal and decree the plaintiffs’ claim. 
In the circumstances of the case we leave 
the parties to bear their own costs through- 
out. f ys 
8. D. Appeal accepted, 

(2) 79 Ind. Cas. 971; 48 B. 411; 22 A. L. J. 608; 46 
AL L. J. 598; 28 O. W. N. 686; 26 Bom. L R. 509; A. 
IL R. 1924 P. O. 137; (1924) M. W. N, 414; 34 M. L. T. 
111; 20 L. W. 109; 11 O. lz J. 181; 10 O. & A. L.R. 
© 1444; SLI A. 220; L.R. 5A. (P. 0) 9; 10.. W.N. | 


558 (P, C). 
(3) 84 P. R. 1898 (F. B.). 





MADRAS HIGH COURT. . 
Orvit Revision PETITION No. 189 or 1924. 
March 11, 1926. 
Present:—Mr. Justice Ramesam. 

Sri Raja Rao VENKATA KUMARA. 
MAHIPATI SURYA RAO BAHADUR 
GARU RAJA or PITTAPURAM— 
PLAINTILF—PETITIONER 
Versus 
AVALA GOVINDAYYA AND ANOTRER— 
DERENDANTS Nos. 8 AND 9—RESPONDENTS. 

Landlord and tenant-=Lands in holding separately 


VANKATA KUMARA MAHIPATI SURYA RAO ,v, AYALA GOVINDAYTA. 


(96 I. O. 1926] 
assessed to kattubadi—-Purchaser of one item, liability 
of, to pay kattubadi on entire holding. 

Where the kattubadi in respect of lands in a hold- 
ing is fixed separately with reference to each item, a 
purchaser of one of such items between whom and 
the landlord there is no privity of contract but only 
privity of possession, is liable to pay only the kattubadi 
payable on the item purchased and not on all the 
items in the holding. 

Petition, under s. 25 of Act IX of 1887, 
praying the High Court to revise a decree 
of the Court of the District Muusif, Pedda- 
puram, dated 16th July, 1923, in S. O. S. 
No. 1278 of 1921. ` 

Messrs. S. Srinivasa Ayyangar and 8. V. 
Narayana Iyer, for the Petitioner. 

Mr. G. Lakshmanna, for the Respondents. 

JUDGMENT.—tThe plaintiff sues to 
recover the kattubad: on three’ items of 
land with separate survey numbers, sepa- 
rate pattas, separate extents and separate 
kattubadis (see schedule to the plaint). 

The defendants Nos. 1 to 6 are said to be 
connected with Items Nos. 1 and 2‘and 
defendants Nos. 8 and 9 are, it is now con- 
ceded for the plaintiff, the purchasers of 
Item No.3. Therefore, they are certainly 
liable to pay the kattubadi of this item 
separately, i. e., Rs. 1-11-38. Now the plaint- 
iff admits in the plaint schedule that he re- 
covered Rs. 1-11-2 (in two parts of Re. 0-13-7 
each) for the properties sued for and gives 
credit for the payments though he did 
not allege who ‘paid it. The defendants: 


Nos. 8 and 9 said that it is they that paid. 


it and produced their receipts, I asked the 
plaintiff to state on affidavit who paid it, 
He now admits that defendants Nos. 8 
and 9 paid it. Thus the defendants Nos, 
8 and 9 Have completely paid off the Kattu- 
badi fixed on their item except a pie for 
each fasli. If the ‘claim for this pie was 
proved in the Court below, there would 
have been a decree against them for that . 
amount. But this was overlooked and the 
civil revision petition is filed for getting 
a joint and several decree against defend- 
ants Nos.8 and 9 along with: defendants 
Nos.1 and:.6 for the kattubadi of other 
items and the-claim is sought to be sub- 
stantiated by adding a new plea in the 
affidavit (now filed in response to my de- . 
mand for information as to who paid . 
Rs. 1-11-3), that the kattubadis though 
originally fixed separately were afterwards 


” consolidated by an arrangement, a case not 


set up in the original plaint. Both on the. 
‘ground that the kattubadis were fixed 
separately for the three items (according 
to the plaint schedule) and on the ground 


196 I. O. 1926] 
-that the defendants Nos. 8 and 9 are only 
liable for the kattubadi of Item No. 3, by 
privity of possession (there being no pri- 
vity of contract), [See Singaraju Venkata- 
_-subramaniam v. Rajah of Venkatagiri (1).] 

‘I dismiss the claim of the petitioner 
against the defendants Nos. 8 and 9 as 
‘to Items Nos. 1 and 2 and give a decree 
for 4 pies as.to Item No. 3. As the petition 
-is frivolous it is dismissed with costs sub- 
ject to the above modification. 

VON, Petition dismissed. 

(1) 56 Ind. Cas, 552; 11 L. W. 523. 





5 LAHORE HIGH COURT. 
Second CIVIL APPEAL No. 412 or 1925, 
June 17, 1926. TT 
Present:—Mr, Justice Jai Lal. 
JOWALA RAM AND AnoTapr—VENDEES— 
DsgrenDANTS—APPELLANTS . 
Versus 
Musammat CHANDAN—PLAINTIFF AND 
BUR SINGH AND orHERsS—DEFENDANTS— 
RESPONDENTS. 
Hindu Law —Gift—Donees members of joint family 
—Survivorship, right of. | 
In the absence of an express intention to the con- 
trary, a gift made to several members of a joint 
Hindu family does not create a joint tenancy witha 
right of survivorship even though the deed of gift 
does not specify the shares of the donees. 


Second appeal from a decree of the. 


‘Additional Judge, Montgomery at Lahore, 
dated the 26th November, 1924, affirming 
that of the Subordinate Judge, Third Class, 
Montgomery, dated the 25th June, 1923. 

. Mr. Badri Nath for Diwan Mehr Chand, 
for the Appellants, 

Lala Badri Das, R. B., for the Respond- 
ents. 

JUDGMENT.—The only question in- 
volved in this second appeal is whether a 
gift of the property in suit in favour of 
Jangi Singh and Darbara Singh, two bro- 
thers, who have been held to be governed 
by the Hindu Law, was to them jointly 
so as to entitle the one to take the share 
of the other by survivorship on the latter’s 
death oras tenants-in-common. The gift 
was made by Musammat Gujri, their mater- 
nal grandmother. The deed of gift does not 
specify the shares of the donees, and beyond 
stating that the land in suit is gifted to 
the twodonees does not in any way lay 
down any conditions as to the future 


SAHESRAO V, JAYAWANTRAO, 


ol 


enjoyment of the property. It may be 
assumed for the purposes of this case that 
Jhangi Singh and Darbara Singh were 
members of a jointfamily at the time of 
the gift. The learned District Judge, fol- 
lowing Rampiuri v, Krishna Piari (l) and 
Jogeswar Narain Deo v. Ram Chandra Dutt 
(2), has held that the gift did not create 
a joint tenancy so asto entitle one donee 
to succeed to the rights of the other by 
right, of survivorship on the death of the 
latter. This view of the learned District 
Judge, in my opinion, is correct. It is 
supported by previous authority. Refer- 
ence may be made to Jethirujnlu Naidu 
v. Mukunthu Naidu (3), the relevant re- 
marks are made at page 373*, to Gordhan- 
das v. Bai Ramcoover (4) and to some 
observations that are made at page 128° 
in Munni v. Umrao Singh - (5). Mulla 
at page 379 of the Principles of Hindu 
Law is of the same opinion. There is, 
therefore, a preponderance of authority 
in support of the view of the learned Dis- 
trict Judge. Counsel for the appellants 
cited Bitti Bibi v. Jai Gopal singh (6). 
In that case, however, there was a condition 
against alienation by the donees of the 
property gifted to them, and that condition 
indicated anintention on the part of the 


. donor to create a right of survivorship 


between them. I dismiss this appeal with 
costs. 


B. L. Appeal dismissed. 

(1) 63 Ind. Cas. 301; 43 A. 600; 19 A. L.J. 608 

(2) 23 O. 670; 23 1. A. 37; 7 Sar. P. C. J. 13; 6M L 
d. 15; 12 Ind. Dec, (x. s.) 445 (P, C) 

(3) 28 M. 363; 15 M. L. J. 299. 

(4) 26 B. 449; 3 Bom. L R. 857. 

(5) 1 Ind. Oas. 720; 39 P. R. 1909; 55 P. W. R. 1909; 
59 P. L. R. 1909. 

(6) 20 Ind. Cas. 156. 

“Page of 28 M.—[Ed. 

tPage of P. R. 1909—{[Ed.; 





NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
MISCELLANEOUS PETITION No. 41-B or 1924. 

July 14, 1926. 
Present:—Mr. Halifax, A. J. C., and 
Mr. Mitchell, A. J. C. 
SAHEBRAO-—DEFENDANT— APPLICANT 

` VETSUS 
JAYAWANATRAO AND anoTHER— 
PLAINTIFFS—NoON-APPLICANTS. 

Civil Procedure Code (der V of 10S} a. 199 (pe 
Inheritance of cash allowances whether governed by 
Inam Rules or pension law--Question, wthether of 
public importance—Leave to appeal to Privy Council 
whether should be granted. i 


752 


An appeal raising the question whether inheritance 
of the cash allowances known comprehensively in 
Berar as “lawajama” is governed by the Inam Rules 
or by the law relating to ordinary pensions, falls 
within the scope ofs.109 (c) and is a fit case for 
appzal to His Majesty in Council, as the question is 
one of considerable public importance involving many 
families of position. 


Application for leave to appeal to His 
Majesty in Council against the decree of 
the Judicial Commissioner’s Court, in S. 
A. No. 429-B of 1922, dated the 16th August 
1924. 

Sir Harisingh Gour, Kr., Messrs. K. V. 
Brahma, R. S., and K. V. Deoskar, for the 
Applicant. : 

Mr. V. C. Pande, for the Non- Applicants. 

ORDER.—It is well-known that in 
Berar a watan has a sentimental value out 
of all proportion to its cash value, but still, 
we cannot hold that, for purposes of juris- 
diction, the value of a halfshare in an 
annual payment of Rs, 7688-0 exceeds 
Rs 10,000. This case, therefore, cannot 
fall within s. 110 of the O. P. ©. The 
appeal, however, raises the question whe- 
ther the inheritance of the cash allowances 
known comprehensively in Berar as “lawa- 
jama,” is governed by the Inam Rules or 
by the law relating to ordinary pensions. 
This is undoubtedly a question of consider- 
able public importance, involving many 
families of position. We consider, there- 
fore, that the case falls within the scope of 
s. 109 (c), and we accordingly certify that 
itis a fit-one for appeal to His Majesty in 
Council. : 


G. R. D. Application allowed. 


pa aa mee me 


LAHORE HIGH COURT. 

Orvit Revision PETITION No. 186 or 1926. 

. June 10, 1926. 
Present: —Mr. Justice Jai Lal., 
JAI DEV SINGH —Derinpant— 
PETITIONER 
4 versus 
JAI SINGH AND aNoTRER—PLAINTIFFS— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 16 (d)— 
Suit on pro-note hacer ieee for lien on immove- 
er one ee with a prayer for a declaration 
of lien on immoveable, property is cognisable only by 
the Court within whose local jurisdiction the property 


is situate. ee 
a Sitabat Raghunath v. Lawmibat Vyankatesh, 32 Ind, 


Cas, 985; 40 B. 337; 18 Bom. L. L 67, followed, 


JAI DEV SINGH “V, Jal SINGH. 


[96 I. O. 1926] 


Petition for revision of an order of the 
Senior Subordinate’ Judge, Rawalpindi, 
dated the Ist February, 1926. f 

Mr. M. S. Bhagat, for the Petitioner. 

JUDGMENT.—This is a ‘petition for 
the revision of the order of the Senior 
Subordinate Judge of Rawalpindi, dated 
the Ist. of February 1926. Whereby he held 
that he had jurisdiction to try the suit, 
In the alternative itis prayed that under 
s. 24 of the C. P. C. the suit be transferred 
to a competent Court in the District of 
Ambala. During the arguments the learned ` 
Counsel stated that Ambala was mentioned ` 
owing to a mistake and that the petitioner 
intended to apply for the transfer of the 
suit to the District of Simla. Notice was 
issued to the respondents, but they have not 
appeared before me. 

The suit was for the recovery of Rs. 24,100 
on apromissory-note. It was alleged in the 
plaint that the defendants deposited the 
title deeds of ahouse called the Rose Cot- 
tage, situated in Simla by way of collateral 
security for the re-payment of the loan 
secured by the promissory-note. “A decree 
for Rs. 24,100 against the defendant was 
prayed for, and also a declaration to the 
effect that the decretal amount is a charge 
on the property mortgaged. The suit was 
instituted in the Court of the Senior Sub- 
ordinate Judge at Rawalpindi. The defend- 
ant objected to the jurisdiction to try the 
suit. This view of the learned Judge ap- 
pears to be wrong because it is a suit in 
which a prayer is made for a declaration of 
lien on immoveable property situated with- 


in the jurisdiction of the Senior Subordi- 


nate Judge of Simla. Such a suit falls 

within the purview of s. 16 (d) of the O. P. 

C., see Sitabai Raghwunathv. Laxmibat Vyen- . 
katesh (1). I hold, therefore, thatthe Senior 

Subordinate Judge of Rawalpindi had no 

jurisdiction to try the suit as framed and 

consequently I accept this petition, set aside 

the order of the learned Judge and direct 

him to set aside the order of the plaintiff 

for being presented in the Court having 

jurisdiction to try the suit. The respond- 

ents will pay the costs of the petitioner in 

this Court, ; 

S, D. Petition accepted, 
(1) 32 Ind. Cas. 985; 40 B 337; 18 Bom. L. R. 67, 


_ necessary. 


(96 I. 0. 1926], 


CALCUTTA HIGH COURT. 
Orvin AppEaL No. 1570, or 1928. 
_ + duly 8, 1925. 

Presznt :-—Justice Sir Ewart Greaves, KT., 
a ‘and Mr. Justice B. B. Ghose. ' 
JAGADISH CHANDRA MUKERJI— 

i PLAINTIFF—ÅPPELLANT. 
‘ versus 
RASIK MANDAL AND -otazrs— 
DRBFENDANTS— RESPONDENTS. 
Registration Act (XVI of 1908), s. 17 (2) (vI— 
Compromise of suit—Decree passed with refcrence to 
compromise—Registration of compromise, whether 


Where a decree states that a decd of compromise 
has been filed by the parties and that the suit is 
decreed’ in terms of the compromise, the deed is in 
substance incorporated.in the decree and will be 
admissible in evidence without registration. 


_ Appeal against a decree of .the Sub- 
J vee Jessore, dated the. 26th February, 
- 1923, 
` Dr. Jadunath Kanjilal and Mr. Purna 
Chandra Chandra, for the Appellant. . 

Mr. Prafulla Kamal Das, for the Re- 


spondents, : 

JUDGMENT, 

Ghose, J.—-This appeal arises out of 
a suit for recovery of possession of cer- 
„tain lands on declaration of the plaintifi’s 
right to khas possession. These lands were 
previously in the occupation of a tenant 
naméd Adu Baroi under the owner Bhabani 


who died leaving his daughter, Joy Durga, 


as his heii. After that one Mati Lal pur- 
chased the holding of Adu in execution of 
a mortgage-decree. in 1900. Joy Durga 
` brought a suit against Mati Lal at an en- 
hanced rate of rent. This suit was compro- 
. mised between the parties. Under the term 
of the compromise the rent was enhanced 
‘and it was declared that Mati would have 
i cae ae and transferable right in the 
and. ; 
Inthe year 1910 Mati sub-let the land to 

- defendants Nos.2 and 3. ln 1916 Mati sold 
the land to defendant No. L The plaintiff 


.who succeeded tothe landlord's interest in . 


the property on the death of his mother Joy 
“ Durga in 1902 has brought this suit for 


ejectment on the ground that Mati had no’ 
transferable interest, Both the Courts below , 


have dismissed the suit for khas possession. 
It was held by the lower Appellate Court in 
confirmation of the -~ decision of the trial 
Court that Mati had a transferable interest. 
Itis argnedon behalf of the plaintiff that 
this was held with reference to a solenamah 
` which was Ex. (A), but that the solenamah 
. 48 é . 


p 
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was not admissible in evidence for want of 
registration. The solenwmah was filed in the 


“-rent suit brought by Joy Durga against 


Mati as. we have already stated and the 
question is whether this solenamah was in- 
corporated inthe decree or not. Tlie decree 
stated thatasolenamah had been filed by the 
party and the suit was decreed in terms of 
the solenamuh in favour of the plaintiff for 
one rupee. This in substance incorporated 
the solenanah as part of the decree as no 
such decree èould have been passed wìth- 
out reference to the solenamah. lf that is 
so, it. was admissible in evidence without 
registration. Jl uther, the Courts below 
have held that that document only contains 
theadmission by the landlord. The present 
plaintiff filed the. petition of compromise on 
behalf of his mother and had also ratified 
the transaction and accepted rent in ac- 


‘cordance’ with its terms since the death of 


his mother in 1902 tillthe date of the pre- 
sent suit. On these grounds it is not pos- 


„sible to say thatthe decision of the lower 


Appellate Court is wrong.. 

The appeal must, therefore, be dismissed 
with costs, 

Greaves, J.—I agree. 

8. D. Appeal dismissed. 


' ALLAHABAD HIGH COURT. 
MISGELLANEOUS Case No. 433 or 1926. 
May 28, 1926. 

Present:—Mr. Justice Mukerji. 
In the matter of the KEKRI PRESS 
COMPANY LTD., —PETITIONER. 

Companies Act (VII of 191), ss. 2, 12 -Ajmere 
Marwara—Registered Ojjice of Company, change of, 
application for-—ILigh Court, what is. 

The Chief Commissioner of Ajmere Marwara is the 
High Court for the purp ses of civil proceedings and, 
therefore, for the purposes also of the Companies Act, 
within the meaning of s.3 of the Act. Au applica- 
tion under s. 12 of the Companies Act, must cun- 
sequently be made tothe Chief Commissioner and 
not to the Allahabad High Court. 

Application under sestion 12 of the Com- 
panies Act, 19:3. 

Mr. Pannu Lal. for the Applicant, 

SCUDGMENT.—This is an application 


.on behalf of the Kekri Press. Co., Ltd., pur- 


porting to have been made under s. 12 of 
the Companies Act, praying for the con- 
firmation of a resolution by which the Com. 
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trial Court ona preliminary point. It had 
been decided on the merits after the entire 
evidence produced by both the parties had 
-been recorded. Moreover, proper issues 
“had been framed by the trial Court and evi- 
dence had been given by both the parties. 
There was no occasion for the learned 
Senior Subordinate Judge to remand the 
ease to the trial Court for a de novo trial. 


The learned Judge should have decided - 


the issues on the evidence on the record. 
The learned Counsel for the respondents is 


unable to support the conclusion of the. 


learned Senior Subordinate Judge that the 
case required a de novo trial. 
ed that on his conclusions the learned 
Senior Subordinate Judge should have dis- 
missed the suit. This point is not before 
me and I express no opinion one way or the 
other. i : 

I accept this appeal, set aside the decree 
of the Senior Subordinate Judge and re- 
mand the case to him with directions to 
hear the appeal and to decide the case on 
its merits on the evidence which is already 
on the record. Costs of this appeal will 
abide the result, 

R. L. 

8. D. 


Case remanded. 


» ALLAHABAD HIGH COURT. 
Seconp Crvin APPEAL No, 169 or 1924. 
June 4, 1926. 
Present:—Mr. Justice Walsh. 
RAM PRASAD alias GURDAR 
AND .OTHERS—PLAINTIFF3—APPELLANTS 
versus 
- FATEH SINGH—Derenpayt— 
RESPONDENT. 
Jurisdiction of Civil anl Revenue Courts—Suit by 


reversionsr against lessee of widow to recsv2r posses- - 


sion of property leased—Jurisdiction, question of, 
decision of —Duty of Court. 

Iu order to decide in what Court a suit should be 
brought the first thing to examine is the plaint. If 
the plaint is mala fide and a mere cloak to hide the 
real object of the suit different considerations may 
arise, but in the ordinary way, assuming a plaint to 
be an honest, even though mistaken, attempt to state 
a claim, it must be judged on its merits. Ifit breaks 
down onthe merits the suit fails, but if it is es- 
tablished on the merits the suit is brought properly 
in the Court to which the plaint a priori applies. [p. 
787, col. 2. 4 

A reversioner of a Hindu widow claimed pnssession 
of a certain property from the defendant on the 
ground that a lease granted by the widow to the 
defendant of the property in dispute for 2 term of 
years became void on the death of the widow and that 
-phe defendant was a trespasser ; : 


-- RAM PRASAD V. HATER SINGE © 


He contend- 


f 


187 
Held, that the suit was cognizable by a Civil Court 
and not by a Revenue Céurt. ip, 788, col: 1., 
Second appeal against a decree of the 
District Judge, Meerut, dated the 22nd of 
October, 1923. 
Mr. B. Malik, (for Dr. 5, N. Sen), Messrs. 


‘Ajodhia Nath and B. K. Sen, for the Appel- 


lants. 

Dr. N. C. Vaish and Dr. K. N. Katju, for 
the Respondent. g 

JUDGMENT.—This appeal must be 
allowed. The learned Judge has mis- 
understood the case. ` The authority of the 
Revenue Court is not impugned and it was 
not necessary for the learned Judge to 
intervene in order to uphold it. Nor is the 
term ‘‘trespasser’’a term of abuse, It is 
merely a legal definition of astatus or an 
absence of status. A person who derives 
title from another, granted for that other's 
life, finds that on that person's death his 
title has come to an end. He has nothing 
left. He is a mere trespasser. This is not 
straining language. Itis merely defining 
law. It does not mean that heis a tres- 
passer in the sense in which the Penal 
Code treats a trespasser. 

Ihave not succeeded in discovering on 
what ground the learned Judge really 
thinks that this suit could have been enter- 
tained by a Revenue Court. As I have 
had occasion to say scores of times, in 
order to decide in what Court a suit should 
be brought the first thing to examine is 
the plaint. Of course, if the plaint is malu 
fide and a mere cloak to hide the real 
object of the suit different considerations 
may arise but, in the ordinary way, assum- 
ing a plaint to bean honest, even though 
mistaken, attempt to state a claim, it must 
be judged on its merits. Ifit breaks down 
on the merits the suit fails, but if it is 
established on the merits the suit is 
brought ‘properly in the Court to which 
the plaint a priori applies. This suit 
alleges that a lease granted by a Hindu 
widow for fifteen years became void on her 
death and claimed possession, treating the 
defendant who was the lessee as a tres- 
‘passer. It also alleged fraud and I am 
bound to say that the allegations, if thev 
bear any resemblance to the truth, are 
remarkably like the sort of fraud which 
can easily be perpetrated upon a Hindu 
widow. The lease was granted for 15 years 
for about half the amount of the value of 
the property. ‘The significant part of it 
is that if was granted to a brother-in-iaw 
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of a person to whom a sale had already 
heen made.and which Rad been set aside 
as invalid. The learned Judge gives an 
ingenious reason for-holding that there was 
no fraud. He says thaba person does not 
defraud himself if he grants a lease to 
himself at arent lower than the real value. 
This is true. The. misfortune in the judg- 
ment is that the learned Judge proceeds to 
contradict this assumption, and after taking 
the hypothesis that the widow only granted 
the Jease during her own life and that, 
therefore, she was thé only loser, he goes 
on to-hold that the defendant is.not a tres- 
passer and is, therefore, lawfully a tenant 
after her death; and that the suit ought to 
be brought in the Revenue Court. The 


learned Judge might have seen that the | 


‘deiendant cannot have it both ways. If 
he. has no interest in the amount of the 
rent after her death he must be a trespasser. 
“If, on the other hand, he is a tenant then 
it is quite clear thatthe lease was granted 
beyond the widow’s life at an inadequate 
rent. 
ground for holding that the whole thing 
’ was done in order to injure, if possible, 
the interest of the reversioners, and that 
the strongest’ proof of this contention is 
the, subsequent conduct of the parties who 
have tried to enforce the arrangement since 
the widow’s death, I have nothing to do 
in this matter. But if I had, on a question 


of fact, I should agree with the first Court: 


that this wasa false claim. The position 


is clearly set out in Lord Davey’s opinion - 


. delivered on behalf of the Privy Council 

‘ reported.as Bijoy Gopal Mukerji v. Krishna 
Mahishi Debi (1) where he. begins “The 
alienation is not, therefore, absolutely void, 
pbut...prima facie voidable at the election of 
the reversionary heir. 


as a nullity without the intervention of any 
Court, and he shows his election to do the 
latter by commencing an action to recover 
possession of the property.” 

The learned Judge has not’ explained 
why he did not decide the case upon the 
merits under s. 197 of the Tenancy Act if 
he was really of opinion that there was no 
fraud. He had all the, materials before 
him. On all these grounds I allow the 
appeal and reniand the case for disposal 
. by the lower Appellate Court on the merits 


(1) 34 G. 329 at p. 333; 5 O. L. J. 334; ILO. W. N. 
424: 9 Bom. L. R. 602; 17 M. L. J. 154; 2 M. L. T. 133; 
4A. Li J. 329; 341, A. 87 (Œ. O.) 


RAUSHI RAM v. MANGAL SINGE, 


In my opinion there is the strongest 


He may think fit to- 
affirm it, or he may at his pleasure treat it 


~ (56 Í. O. 1926) 
according to law. The respondent must pay 


the costs of this appeal on the higher scale. 


Costa in the lower Court will abide the. 
result. s ; 


Z. K. Case remanded. . 


LAHORE HIGH COURT. 
Sgcowo Crvic Apesat. No. 1810 or 1922. 
June 8, 1926. ' ` 
Present:—-Mr. Justice Harrison and 
Mr, Justice Dalip Singh. ` 
: KHUSHI RAM AND OTEERS—PLAINTIFF3S— 
: APPELLANTS s 
' versus Ne | 
MANGAL SINGH AND OTHERS —DEFENDANTS . |. 
< — RESPONDENTS, 
Custom -~ Adoption — Appointed heir — Collateral 
succession—Dhilwan Jats of Ludhiana District. 
Among Dhilwan Jats of Ludhiana District a 
nominated heir does not succeed collaterally in virtue 


of his nomination and as the son of his adoptive 
father. [p. 789, col. 1.] 


Second appeal from a decree of the Dis- 
trict Judge, Ludhiana, dated the l4th 
June, 1922, reversing that of the Munsif, 
First Class, Ludhiana, dated the 10th Feb- 
ruary, 1922, i 

Lala Badri Das, R. B., for the Appellant. 

Mr. Manohar Lal, for the Respondents. 

JUDGMENT.—The only question: in- 
volved: in this second Appeal is whether 
amongst Dhilwan Jats of the Ludhiana Dis- 
trict a nominated heir Succeeds collaterally 
in virtue of his nomination and as the son 
of his adoptive father. . 

The facts are simple and the pedigree- 
table is to be found at page 6 of the paper- 
book. , One Maluka nominated as his: heir. 
one Hari Ram his brother’s son. This man 
Hari Ram left three sons who now claim 
to succez:d as the grandsons of Maluka, 
the suit being brought by Maluka’s brother's 
sons to establish that they are not, entitled 
to do so. 

The suit was decreed by the trial Court 
but the appeal was accepted by the Dis- 
trict Judge who held that the sons of the 
nominated heir had established their claim. 
In coming to his conclusion he has relied 
upon a paragraph unsupported by instances 
in the Riwaj-i-am of Mr. Gordon Walker 
in Settlement of 1882, three judgments D, 
D-2 and D-7 and four instances Nos. 67, 68, 
69 and 70 cited under the answer to ques- 
tion No. 69 in the current Riwaj-t-am com- 


.. 


+ 
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piled by Mr. Dunnet in 1911. The general 
rule amongst agriculturists is to be found 
in paras. 48 and 49 of the Rattigan’s Cus- 
tomary Law and para. 69 of Mr. Dunnet’s 
Riwaj-i-am is in accordance with the rule, 
It has to be seen whether the rulings 
and the instances'relied upon by the Dis- 
trict Judge establish the contrary position 


in the case of these Dhilwan Jats. D-1 does. 


support this view. D-2 is a- judgment based 
on the acquiescence of the defendant, D-7 is 
a judgment decided on two points, the first 
is the estoppel of the defendant and the 
second a special custom established for 
the village Malaud by its own private 
Riwaj-i-am. So far as the instances are con- 
cerned No,- 67 supports the view. It is not 
shown that instances Nos. 68 and 69 were 
cases of collateral succession and so far 
as No. 70 is, concerned the record of the 
ease, which is before us shows that the 
result was incorrectly given by the Settle- 
ment Officer. 
but one judgment and one instance. The 
rule was laid down by Mr. Dunnet is sup- 


RAM SUNDAR TIWARI V. RAM KHELAWAN TIWARI. 


This leaves us with nothing . 


ported by many instances quoted by him. - 


We find that the defendants have wholly 
failed to establish that they are governed 
“by any special custom in this matter 
“and hold that they follow the rule as laid 

"down in the current Riwaj-i-am, namely, 
that while they do not succeed in the pre- 
sence of brothers to their father’s estate 
they retain the right of collateral succession 
in their father’s family and do not acquire 
any right of collateral succession in the 
adoptive father's family. 

. We accept the appeal and restore the 
decree of the trial Court. The costs of the 
plaintiff will be paid throughout by the con- 
testing defendants, Mangal, Sundar and 
Chanan in all three Courts. 

S. D, > Appeal accepted. 
4 : 


, 


Et ; BIE 8 
ALLAHABAD HIGH COURT. 
[Seconp Oivin ArpeaL No. 127 or 1924 
June 4, 1926. in A 
Present:—Mr, Justice Walsh. 
RAM SUNDAR TIWARI AND ANOTHER— 
PLaintTirrs—A PPELLANTS 


VeETSUS 
RAM KHELAWAN TIWARI AND orHsrs— 
DEFENDANTS— RESPONDENTS. 

Agra Tenancy Act (II of' 1901), ss. 196, 197—Suit 
instituted in Revenue Court] urisdiction, objection to 
—Appeal to District Judge- Procedure. 

Bection 197 of the Agra Tenancy Act must Ve read 
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with s, 196 of the Act sand the two together provide 
a Code for the conduct of the Appellate Court where 
thera isa question of jurisdiction and either a civil 
suit which ought to hare been bronght in the Revenue 
Court ora revenue suit which ought to have been 
brought in a Civil Court comes np by way of appeal 
befere the District Judge and there has been in the 
first Court an objection to jurisliction. If in a suit 
brought in the Revenue Court whieh ought to have 
been brought ina Civil Court cdjection to the juris- 
diction is taken in the Court of first inslance, and 
the Appellate Court has before it all the materials 
necessary for the determination ofthe suit, it must 
dispose of the appeal as if the suit had been institut- 
ed in the right Court. [p. 789, col. 2; p. 790, col, 1.] 


Second appeal against a decree of the 
District Judge, Benares, dated the 1]th of 


. October, 1923. 


Mr. Harnandan Prasad, for the Appel- 


lants. 
Dr. K. N. Katju, for the Respondents. 


JUDGMENT.—In this case a suit 
was brought for a declaration for posses- 
sion in relation to a widow's claim to a 
fixed-rate tenancy. The merits have not 
been decided. It is clear that some Court 
has jurisdiction to decide them. The Dis- 
trict Judge says “The plaintiff-appellant has, 
of course, his remedy in the proper Court,” 
but he does not say what it is; I presume 
he means the Civil Court which, having 
regard to the valuation, would be the Munsif. 
The Assistant Collector has set out the 
facts in his judgment. The record shows 
that evidence was taken and it is clear that 
he might, if he liked, bave disposed of the 
other issues, but he held that the suit was 
not triable by the Revenue Court and, add- 
ing that it was no use his trying the other 
issues, he dismissed the suit with costs. 
The District Judge upheld this decision 
and dismissed the appeal, and, therefore, 
the suit, with costs, holding that the plain- 


' tiff had his remedy in the proper Court. 


To my mind, the District Judge made a 
‘mistake in law. Indeed I think revision 


` might have lain against his decision because 


he seems to have denied himself jurisdic- 
tion, but anyhow he neglected to apply 
the provisions of s. 197 of the Tenancy 
Act. Section 197 must be read with s. 1:6, 
The two together provide a Code for the 
conduct of the Appellate Court where there 
isa question of jurisdiction and either a 
Civil suit which ought to have heen brought 
in the Revenue Court or a revenue suit 
which ought to have been brought in the 


‘Civil Court comes up by way of appeal 


before the District Judge and there has been 
in the first Court an objection to the juris- 
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diction, I am unable te understand why 
the learned Judge did not apply s. 197. 1 
have been referred to a dicium of Mr. 
Justice Daniels on page 86 of A. L. J, 
Vol. 24 [Bisheshar Prasad Pandey v. 
Raghubir (| that both these ss. 196 and 
197 assume that the ‘trial Court has en- 
tertained the suit and disposed of it on the 
meriis. I can only say that I am unable to 
find the slightest justification for this 
opinion in the sectionitself. Take sub-s. 1, 
if we consider it in the light of the present 
case in which there has been no decision on 
the merits, it seems to be exactly applicable. 
If, in a suit brought in the Revenue Court 
` which ought to have been brought in the 
Civil Court, objection ‘to jurisdiction is 


taken in the Court of first instance, and. 


the Appellate Court has before it all the 
materials necessary for the determination 
of the suit, it shall dispose of the appeal as 
if the suit had been instituted in theright 
Court. In this case objection was taken in 
the first Court and upheld. The Appellate 
Court agreed with the objection and it had 
before it allthe materials necessary for the 
determination of the suit ifit had-been a 
suit brought in the Munsif's Court.. 16 
seems to me that this section makes it its 
duty to dispose of the appeal asif the suit 
bad been instituted in the Munsif’s Court. 
Mr. Harnandan Prasad for the plaintiff-ap- 
pellant draws my attention to a provision in 
s. 2 which to my mind enforces that view. 
It may be that after taking some of the 
evidence, without concluding the whole 
hearing, the first Court comes to the con- 
clusion that it has no jurisdiction and dis- 
misses the suit on that ground and the 
Appellate Court upholds that view. The 
result of that is that it has not before it 
allthe materials. It, therefore, cannot dis- 


pose of the appeal inthe way indicated. 


insubs.1. Suppcse fora moment that it 
overrules the first Court having disagreed 
with the first Court ona preliminary ob- 
jection it may undecubtedly remand the 
case under O. XLI, r, 23, or if it prefers and 
cannot dispose of all the issues which re- 
main outstanding, it can referissues under 
O, XLI, r. 25. In the peculiar circumstances 
contemplated by this legislation, namely, ss. 
186 and 197, itis authorised to make an 
order either that the Court in which the 
suit is instituted should hear the remand 
and decide the issues referred or that the 


` (1) 90 Ind. Cas. 353: 24 A. L. J. 83 at p. 86; PR. 6 
A, 255 Rev; A. I. R: 1926 All. 58; 48 A. 168, 
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Court in which the suit ought to have been 
brought should do so. With great respect 
ta the opinion to which I am referred, this 
seems to me to contemplate a case in which 
there has been no decision on the merite, in 
both alternatives, namely, a Court in which 
the suit has been properly instituted and 
the objection is overruled by the Appellate 
Court or a Court in which the suit has been 
improperly instituted and again the objec- 
tion is overruled in the Appellate Court. In 
the former case it may return it to the 
original Court, in the latter case it may 
return itto the Court in which it should 
have been tried. In this case, for example, 
allthe facts were not on the record; the 
District Judge might have sent it back 
either to the Assistant Collector or, what 
would have been better, could have sent it 
to the Munsif's Court in which it ought to 
have been brought. But as the materials 
are all'on the record, in my opinion, he ought 


‘to have heard the appeal on the merits and 


disposed of it. 

I have considered very carefully whether 
I ought to consider myself bound by the 
dictum relied upon to which I have heen | 
referred on page 86 of 24 A. L. J. The 
case is Bisheshar Prasad Pandey v. Raghu- 
bir (1) decided by a two Judges Bench . 
of this Court in revision. The dictum in 
question has been putinto the head-note. 
Why, Lam unable to understand, because 
it was a reason given for refusing to exer- 
cise revision, whereas the case is reported 
for a decision in favour of the exercise 
of revision: What that case decided was 
that in the peculiar circumstances of the 
case following a five Judges decision in 
I. LR. 8 All. [Badami Kuar v. Dinu 
Rai (2)] revision lay. I am of opinion 
that the question under ss. 196 and 197 of 
the Tenancy Act was not necessary for the 
purpose'of the disposal of that case, and 
that, therefore, the dicium to which I “am 
referred is not binding upon meand I am . 
free to take my own view. I, therefore, 
allow the appeal and remand the case to the 
lower Appellate Court to dispose of the 
appealon the merits. The appellants must 
have their costs of this appeal on the higher 
scale. The costsof the suit and the pro- 
ceedings inthe lower Appellate Court will 


-abide the result. 


Z K. Appeal allowed. 
(2) 8 A.111; A. W.N. (1886) 28; 4 Jnd. Dec, IN. 5) 
142, 
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_PATNA HIGH COURT. 
MisvBLLangous JUDICIAL Casg No. 55 
or 1926, 

April 27, 1928, 
Present:—Sir Dawson Miller, Kr, Chief 
Justice, J ustice Sir Jwala Prasad, Kr., and 
J ustice Sir John Bucknill, Kr. 
KRISHNABALLABH SAHAY— 

PETITIONER - 
. versus 
His EXCELLENOY Sır HENRY WHEELER, 
K.GQ8.L,K.61.8 GOVERNOR orf 

BIHAR ano ORISSA—Opposira Parry. 

A „Government of India Act of 1919 (9 & 10 Geo. V, 
Ch. 101) asamended by Amending Act of 1025 (15 & 
16 Geo. V, Ch. 83), ss. 72D 3 (ie), (43, 85, 119, 2 (D (2), 
19A, 21~Touring expense of Governor and his Coun- 
cillors, whether 
decision by Governor as to—Iinality’ of decision— 
Control of revenue, scheme of'the Act us to—“Manda- 
mus”, meaning of-~ligh Court's 
mandamus to Governor -Salary of Governor, whether 
includes tour allowance. < < 

The tour expenses of a Governor and the travelling 
allowances of officers appointed hy or with the 
approval of His Majesty or by the Secretary of State 
in Council (e.g, Executive Councillor, Minister or 
Inspector-General of Police) by virtue of s. 1 (3; of the 
Government of India Amending Act, 1925, fall within 
the purview of s. 72D (3) (iv! of the Government of 
India Act, 1919, and are, as such, “non-voted™ items. 
[p. 793, col. 1.] ; : 

The decision by a Governor whether any proposed 
a>propriation of money does or does not relate to the 
nosa-voted heads of expenditure is final and cannot 
bə questioned in any Court of law. ip. 793, col. 1) 

Section 110 of the Government of India Act, 1919, 
bars a High Court from issuing a writ of mandamus 
upon the Governor for submitting to the Council the 
peepee for appropriation of certain items. [p. 795, 
col. 1. z 

Per Miller, C. J.—Subject to the provisions of the 

Act which in certain cases require the vote of Pro- 

, vincial Legislative Council in provincial subjects 
before an appropriation of revenue can legally Je 

made, the Secretary of State in Council may, by a 

majority of votes, prescribe the manner in which the 

grants or appropriations may he made by Local 

Governments and when made shall be deemed to be 

mde with the sanction of the Secretary of State in 

Conneil. [p. 794, col, 1.] 

Per Jwala Prasad, J—What is a 

plained. [pp. 798 & 799, cols. 1 & 2.3 4 

Per Baucknili, J.~There is no authority for the 

proposition that the maximum salary allowed to a 

Governor unter s. 85, Government of India Act, in- 
cludes his touring allowances. |p. 802, col. 1.3 

Messrs. D. P. Sinha, A. Prasad, R. Saran, 
L.M. J. Mukharji, D.L. Nandkeolya and 

B. P. Sinha, for the Petitioner. 

The Government Advocate, the Assistant 
Government Advocate, and Mr. J. A. 


Samuel, for the Opposite Party. 


JUDGMENT. 
_ Miller, ©. J.—In this case the Court 
is moved on behalf of Mr, Krishnabgllabh 


mandamus ex- 


‘non-voted’—Heads of expenditure, 


powers to issue. 


‘911 


Sahay, a member of ghe Bihar and Orissa 
Legislative Council, to issue a writ of 
mandamus to His Excellency the Governor 
of Bihar and Orissa requiring him under 


§, 72D of the Government of India Act, 


1919, to submit to the vote of the Legis- 
lative Council of Bibar and Orissa in the 
form of demands for grants, proposals for 
the appropriation of certain items of the 
provincial revenues forming pert of the 
Civil Budget Estimate for the current year. 
The items in question are three in number, 
namely, (a) a sum of Rs. 65,000 the estimat- 
ed tour expenses of the Governor and his 
staff, (b) a sum of Rs. 10,009 the estimated 
travelling allowance of the members of tho 
Governor’s Executive Council, and, (¢} a 
sum of Rs. 10,000 the estimated travelling 
allowance of the Inspeetor-General of 
Police. We are further asked to issue 
a writ of mandamus to the Covernor 
of Bihar and Orissa, the two members 
of his Executive Council and the Inspector- 
General of Police, directing them “to 
secure such legal sanctions and authority 
for the proposed appropriation as may 
under the law be deemed necessary”. We 
are further moved to issue a writ of injunc- 
tion restraining the same parties from 
using any portion of the revenue of the 
Province for the purposes aforesaid “until 
proper legal sanction and authority deemed 
necessary under the law have been obtained 
therefor.” 

It appears from the petition of the appli- 
cant thatin submitting the Budget Estimate 
for the current year the Local Government 
has treated the items in question as ‘non- 
voted”, that is to say, items the appropriation 
of which is not subject to the control or 
sanction of the Legislative Council, The 
case made on behalf of the petitioner is 
two-fold. First he contends that the items 
ofexpenditure mentioned are of the class 
commonly described as “voted”? items, that 
is to say, items the expenditure of which can 
only be sanctioned by the vote of the Legis- 
lative Council of the Province, and not 
“non-voted” as they are described in the 
Budget Estimate By reason of these items 
being withheld from the vote of the Legis- 
lative Council the petitioner coniplains that 
his right as a member of the Council to 
exercise control over the proposed appropria- 
tion of this part of the revenue has been 
infringed. In the second place he contends 
that even if the Local Government is right 
in treating the items in question as “non- 


‘respect to business and procedure in 
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voted”, neither the Governor nor the other 
parties named lave obtained the necessary 
sanction which would authorise them to 


_appropriate the sums in question to the 


purposes proposed. Weare not told what 
the necessary legal sanction is and as I 


. understand the argument it follows that if 
‘the items in question have in fact 


properly treated as “non-voted,” still neither 


the Governor nor anybody else has obtained 


any authority under the Government of 
India Act to appropriate’ and spend - the 
same, ; p 

A preliminary objection was taken by the 
Government Advocate, who appears for the 
opposite party, that this Gourt has no power 
to issue a writ of mandamus; and although 
J am by no means satisfied that we have 
such power, it is not necessary definitely to 


determine the question for assuming, with- . 


out deciding, that we can issue in proper 
cases a. writ of mandamus I think the 


‘application fails on the merits. 


-Under the Government of India Act the 
Province of Bihar and Orissa, as in the case 


‘of other Presidencies and Provinces, is 


governed, in relation to Reserved subjects, 
by the Governor in Council and in relation ` 
to Transferred subjects, save as otherwise 
provided, by the (rovernor acting with 
Ministers appointed under the Act, and all 
orders and other proceedings of a Gover- 
nor’s Province shall be expressed to be made 


‘by the Governor of the Province, and shall 


be authenticated as the Governor may, by 
rule, direct, and orders and proceedings so 
authenticated shall not be called in question 


in any legal proceedings on the ground that 


they were not duly made by the Govern- 
ment of the Province. This will appear 


“from a perusal of ss. 46 and 49 of the Act. 


Unders. 72D of the Act proposals for the 
appropriation of the revenues of the Pro- 
vince can only be made on the recommenda- 
tion of the Governor communicated .to the 
Legislative Council. That section contains 
provisions which shall have effect with 
Governor’s Legislative Councils. 
provides as follows : 

“(2 The estimated annual expenditure 
and revenue of the Province shall be laid 
in the form of a statement before - the 
Council in each year, and the’ proposals of 
the Local Government for the appropriation 
of provincial revenues and other moneys in 
any year sball be submitted to the vote of 
the Council in the form of demands for 


Sub-s. (2) 


been ` 
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grants. The Council may assent, or refuse 
its assent, toa demand, or may reduce the 
amount therein referred to either, by a 
reduction of the whole grant or by the 
omission or reduction of any of the items of 
expenditure of which the grant is compos-.. 
ed.” ‘ 

Then’ follow certain provisos which are 
not material to the present case except the 
last which provides, as already stated, that.” 
no propos.) for the appropriation of revenue 
shall he maune except on the recommenda- | 
tion of the Governor. Sub-s. (3) sets out 
certain heads of expenditure which are | 
exceptions to the general provisions of sub- 
s..(2) and need not be submitted to the 
Council. This sub section, as it existed 
before the amending Act of 1925, 15 & 16. 
Geo. V, Ch. 83, provided as follows: 

(3) Nothing in the foregoing sub-section 
shall require proposals to be submitted to 
the Council relating to the following heads 
of expenditure: l 

(i) contributions payable by the Local 
Government to the Governor- 
General in ‘Council; and 

(ii) interest and sinking fund charges 

“on loans; and ; 

, (iii) expenditure of which the amount is 
Bee ates by or under any law; 
an 

(iv) salaries and pensions of pérsons 
appointed by or with the approval 
of His Majesty or by the: Secretary 
of State in Council; and 

(v) salaries of Judges of the High Court 

: of the Province and of the Advo- 
cate-General.” l 

The only clause of the above sub-section 
which is material to the present discussion 
is clause (iv). | i f 

Sub-section (4) is also of importance, It 
provides as follows : ` a 

“(4) If any question arises whether any 
proposed appropriation of moneys does or 
does notrelate to the -above heads of ex- 
penditure, the decision of the Governor 
shall be tinal.” | 

In addition to the salaries and pensions 


. mentioned in snb-s. (3) (iv) allowances are 


given to the Governor and other Govern- 
ment Officers to cover the actual travelling 
expenses incurred by them in travelling in 
the interests of the public service. These 
are provided for under the Civil Service 
Regulations ‘and the Fundamental Rules 
which have statutory sanction, In so far 
as they are payable out of the provincial 


S 
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Budget such allowances have always hither- 
‘to been submitted to the‘vote of the Legis- 
. lative Council of the Province since the 
_ Reforms came ‘into existence in 1919, for 
they.are notincludedin the term “salaries” or 
any other of the exempted heads of expendi- 
ture mentioned insub-s. (3) of s.72D. By 
the Amending Act of 1925, however, sub- 
s. (3) of s. 72D of the principal Act has 
`. Been amended. Section | (3) of the Amend- 
ing Act of 1925 .enacts’ that the following 
provision shall be added atthe end of sub- 
s. (3) ofs.72D of the Act of 1919: 
“For the purposes of this sub-section the 
, expression ‘salaries and pensions’ includes 
- remuneration, allowances, gratuities, any 
contributions (whether by way of interest 
or otherwise) out of the revenues of India to 
“any provident fund or family pension fund, 
and any other payments or emoluments 
.payable'to.or on account of a person in 
respéct of his office,” 
In consequence of this amendment the 
tour and travelling allowances of the 
- Government, Officers named have been 
treated by the Local Government in the 
| Budget of the current year as heads of ex- 
penditure which need not be submitted ‘to 
the Legislative Council. 
The. first question then is whether the 
Governer’s tourallowance and the travell- 


ing allowances ofthe other officers named: 


come within the amendment. In my opinion 
they are clearly covered by the.words of 
the Amending Act and the Local Govern- 
‘ment, was justified in withdrawing them 
from the vote of the Legislative Council 
and treating them as “‘non-voted” items, 
It was argued that the tour allowance of 
the Governor.and the travelling allowances 
of the other officers were not payments to 
or on account of a person in respect of his 
office but L am unable to accede to this 
argument. The allowances are payable to 
Government Officers only to'cover the actual 
travelling expenses incurred by them when 
travelling in the interests of the public 
service, in other words, in performing-a 


part.of the duties incimbent upon them by - 


reason of their office. But in any case, if any 
question arises whether any proposed appro- 
. priation of moneys does or does not relate to 
. the heads‘ of expenditure mentioned in sub- 
`s. (3) the Governor’s decision on the matter 
is final as provided under subs. (4) and 
cannot be called in question. Even if we 
thought, which is by no means the case, that 
the Governor's decision on the matter was 
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erroneous I consider that it cannot be 
questioned in a Court of law. It was argued 
that his decision was only to be considered 
“final for the purposes of the business and 


procedure in, the Legislative Council and 


‘that it was not final for all purposes, but the 
business and procedure of the Legislative 
Councilis the only question with which we 
are concerned in this matter and if the 
items in question were, by the decision of 
the Governor, withdrawn from the vote of 
the Legislative Council the Council can 
have no right to require them to be submit- 
ted and there has been no infringement of 
the.right claimed by the petitioner. The 
i point raised by the applicant, therefore, 
ails. . 

The second point raises a question whe- 
ther the Local Government has legal sanc- 
tion to appropriate these items of revenue 
tor the purposes of tour and travelling ex- 
‘penses. To detérmine this question it is 
necessary to, consider certain sections of the 
Act in some detail. The scheme of the 


“Government of India Act appears to be 


that, except as otherwise provided in the 
Act and the rules made thereunder, the 
control of the revenues of India shall rest 


‘with the Secretary of State or the Secretary 


of State in Council who have thé right to 
delegate, in ceytain cases, to various officers 


, or.bedies the powers so conferred. 


Section 2 (1) vests in the Secretary. of. 
State, subject to the provisions of the Act, 
all the powers and duties relating to the 
Government’ of India and the revenues of 
India formerly exercised or performed by 
the East India Company or’ the Court of 
Directors or Courtof Proprietors before 1858 
and sub-s: (2) provides as‘follows:— ; 

“(2) In particular, the Secretary of State 
may subject.to the provisions of this Act 
or rules made thereunder, superintend, 
direct and control all acts, operations and 
concerns which relate to the Gevernment 
or revenues’ of India, and all grants of 
salaries, gratuities and allowances, and all 
other payments and charges, out of oron the 
revenues of Iudia,” Š 


This control may be relaxed by rules pro- 
perly ‘framed for the purpose and a grant 


‘or appropriation of revenue may be made 


in accordance with. the provisions and res- 
trictions prescribed by the Secretary of 
State in Council, Sections 19A and 21 are 
in this connection importaut and the mate- 
rial portions may be quoted, 


nod 


They are as follows :— ` 

‘Y9A. The Secretary of State in Council 
may, notwithstanding anything in this Act, 
by rule regulate and restrict the exercise of 
the powers of superintendence, direction 
and control, vested in the Secretary of State - 
and the Secretary of State in Council by 
this Act, or otherwise, in such manner as 
may appear necessary or expedient in order 
to give effect to the purposes of the Govern- 
ment of India Act, 1919.” : 

The rest of the section provides for ob- 
taining the sanction of both Houses of 
Parliament to proposed rules relating to 
subjects other than Transferred subjects and 
for giving either House of Parliament an 
opportunity of annulling rules when made 
` relating to Transferred subjects. 

Section 21 reads as follows: 

“21. Subject to the provisions of this 
Act, and rules made thereunder, the: ex-. 
penditure of the revenues of India, both 
in British India and elsewhere, shall be sub- 


ject to the control of -the Secretary of | 


State in Council, and no grant or appropria- 
tion of any part of those revenues, or of any 
‘other property coming into the possession 
of the Secretary of State in Council by virtue 
of the Government of India Act, 1858, or 
this Act, shall be made without the concur- 
rence of a majority of votes at a meeting of 
the Council of India: . i | 
- “Provided thata grant or appropriation 
made in accordance with provisions or re- 
strictions prescribed by the Secretary of 
State in Council withthe concurrence of 
a majority of votes at a meeting of the Coun- 
cil shall be deemed to be made with the con- 
- ; currence of a majority of such votes.” 
From these sections it seems clear that, 
‘subject to the provisions of the Act which 
in certain cases require the vote of the Pro- 
vincial Legislative Council in provincial 
subjects before an appropriation of revenue 
can legally be made, the Secretary of ‘State 
in Council may, by a majority of votes,. pre- 
scribe the manner in which the grants and 
appropriations may be made by Local Gov- 
ernments and when made they shall he, 
deemed to. be made with the sanction of 
the Secretary of State in Council. The 
object of these provisions was, no doubt, to 
facilitate the expenditure of the revenue by 
avoiding the cumbersome procedure of ap- 
plying for sanction for appropriation of 
the revenues in ordinary matters of routine 
in carrying on the Goverament of the differ- 
ent Presidencies and Provinces of India, 
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Various resolutions have from time to 
time been passed and various rules have 
been formulated by the Secretary of State 
in Council under these and other sections 
of the Act with a view to facilitating the 
routine work of the appropriation of the 
revenue, and careful restrictions in all im- 
portant matter have heen imposed ‘upon the 
powers delegated to the Governor in Coun- . 
cil. The only resolution on the subject.. 
which I need refer to is No. 1449- E. A. dated 


the 29th September, 1922, published in the 


Gazette of India of the 7th October, 1922. 
The first clause of the resolution runs as, 
follows:— ik 
“His Majesty's Secretary of State for 
India in Council has been pleased to make 
the rules appended to this resolution, de- 
fining the classes of expenditure on Reserv- 
ed provincial subjects which a Governor in 
Council may not sanction without the pre- 
vious consent of the. Secretary of State in 
Council. These rules supersede all previous 
rules of a similar nature and, subject to 
their observance, orders regarding speci- 
fic cases of expenditure passed by the 
Secretary of State in Council or the Gover- 
nor-General in Council under regulations’ 


1 


' previously in force will no longer be biad- 


ing. . , 
It should be pointed out that the subjects 
now under discussion are Reserved provin- 
cial subjects. The second and third clauses 
of the resolution are not material. Clause 4 
is as follows:-— : . 

“Subject to the observance of these rules 
and to the provisions of s. 72D of the 
Government of India Act, the Governor in 
Council has full power to sanction expen- 
diture upon Reserved provincial subjects . 
and, with the previous consent of his Fi- 
nance Department, to delegate such power 
upon such conditions as he may think fit 
to any officer subordinate to him. Any 
sanction given under this rule will remain ’ 
valid for the specified period for which it 
is given, subject, in the case of voted expen- 
diture, to the voting of supply in each 
year,” ; 

Then follow certain rules enumerating the 
casesin which a Governor in Council must 
obtain the previous sanction of the Secre- ` 
tary of State in Council before incurring - 
expenditure on Reserved provincial subjects 
out of the revenues of India. These rules 
need not be referred to in detail. It is suffi- 
cient to say that they in no way limit the 
powers of the Governor in Council to sanc- 
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tion the expenditure which is now called in 
question. Itis clear, in my opinion, upon 
a perusal of the Statute and the resoiution 
and rules referred to that the action of the 
opposite party which is called in question 
in the present proceedings is regular and 
constitutional, and no cause has been shown 
why the Court should exercise its powers 
‘of mandamus, assuming such powers are 
within its competence. i 
Moréover, I am of opinion that even, if this 
Court possesses the power which it is asked 
to exercise, s. 110 of the Government of 
India Act is a complete bar to the’ exercise 
of such power in'the present instance. The 
section provides that, amongst other persons, 
` each Governor and each of the members of 
the Executive Council of a Governor shall 
not-— l 
(a) be subject to the original jurisdiction 
of any High Court by reason of anything 
counselled, ordered or done by any of them 
in his public capacity only, nor 

(b) be liable to be arrested or imprisoned 
in any suit or proceeding in any High Court 
acting in the exercise of its original juris- 
diction; nor : < 

(c) be subject to the original criminal 
jurisdiction of any High Court in respect of 
any offence not being treason or felony.” 

It was argued that although s. 110 might 
takeaway the jurisdiction of the Court with 

' regard to acts already done it did not de- 
prive the Court of the right to restrain 
acts in contemplation, namely, the future 
expenditure of the items of revenue in ques- 
tion. The future expenditure, however, is 
a matter already counselled or- ordered by 
the Governor and it would be contrary to 
‘the spirit and intention of the enactment to 
hold that the Court had power te prevent 
the doing of an act which, when done, it 
would have no power to call in question. 

In my opinion this application should be 
dismissed with costs. We fix the hearing 
fee at 25 gold mohurs. 

Jwala Prasad, J.—This is an appli- 


‘cation purporting to have been.made in the- 


“extraordinary and ordinary jurisdictions” 
of this Court. The applicant is a tax-payer 
from the Municipal area of the town of 


Hazaribagh and is a non-official member of ` 


the Biharand Orissa Legislative Counciland 
is aggrieved by. the omission of the Local 
- Government to submit to the vote of the 
aforesaid Legislative Council under the 
form of “ demands for grants” their pro- 
posals for the appropriation of the” pro- 
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vincial revenues towaşds certain expendi- 
tures mentioned in the Civil Budget Es- 
timate for the year 1926-27. These items 
are: (1) tour expenditure of His Excellency 
the Governor of Bihar and Orissa, opposite 


. party No. 1, (2) travelling allowances of the 


Hon'ble Members of the Executive Council 
of the Government of Bihar and Orissa, 
opposite party Nos. 2 and 3 and (3) the 
travelling allowances of the Inspector- 
General of Polite, opposite party No. 4. 
The detailed amounts are mentioned in the 


application. 


It is said that these items of expenditure 
are illegally deScribed in the Budget Esti- 
mate as “non-voted ° and that without any 
legal or lawful justification, they were ex- 
cluded from the vote of the Council; as a 
result of this the petitioner complains 
that he has been deprived of his right as 
a member of the Legislative Council of 
exercising such rights and control over the 
revénues of the Province of Bihar and 
Orissa and over expenditures on account 
of the administration of the Province of 
Bihar and Orissa as he is entitled to under 
the law to exercise, and that heis in duty 
bound to claim the same for his constitu- 
ency. He further complains that he has 
suffered an injury to his rightsas a tax- 
paying citizen of this Prevince of getting 
all proposals for the expenditure of the 
revenues of this Province scrutinised by 
the elected representatives of the people. 
He says that on discovering that the afore- 
said items were described as “non-voted" 
items, he sent, on the 15th February, 1926, 
notice of a motion for a nominal reduction 
in the amount of provision for the tour ey- 
penses of the opposite party No. 1 with a 
view to test whether the said omissions 
were deliberate or due to inadvertence, but 
that his motion was disallowed on the 
ground thatit related to a non-voled item 
of expenditure. He apprehends that the 
opposite party would appropriate the afore- 
said sums, as the entries in the Budget 
Estimate show, “without any legalsanction 
or authority.” Upon these allegations he 
asks this Court 

(1) to issue-a writ of mandamus to the 
opposite party No. 1, the Governor of tle 
Provinee, tosubmit or cause to be sub- 
mitted under s. 72D of the Government of 
India Act, 1919, the proposals of the Gov- 
ernment for the appropriation of the pro- 
vincial revenues for the “tour expenses” 
and the “travelling allowances” of the op- 


' “under the 
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- posite party Nos. 1,to 4 to the vote of 


o the Bihar and Orissa Legislative Council 


in the form of demands for grants; 

(2) to issue a writ of mandamus on the 
opposite party Nos. ] tə 4 to secure such 
‘legal sanctions and authority’ for the ap- 
propriation of the aforesaid sums as may, 

law, be deemad necessary; and 

(3) to issue a writ of injunction réstrain- 
ing the opposite party from using any por- 
tion of the revenues of the-Province for 
‘the aforesaid purposes until such legal 

sanction or authority deemed necessary 

under the law has been obtained therefor. 
The question is to. be decided entirely 

upon the construction of the Government 

of India Act (9 & 10 Geo. V, Ch. 101) 

as amended in 1925 by Act 15 & 16 Geo. 

V,Ch.83. . i ; 
The Government of India Act has made 
provisions for the ¢lassification of subjects, 
in relation to the functions of Government 
‘as “central” and “provincial” subjects, 
and for the transfer from among the ipro- 
vincial” subjects of subjects to the adminis- 
tration of the Governors of the Provinces 
acting with Ministers appointed under the 

Act, and the subjects not so transferred are 

called “ Reserved subjects." The three 

Presidencies and the several Provinces in- 
‘ eluding the Province of Bihar and - Orissa 

are to be governed in relation to “Reserved 

subjects” by a Governor in Council and in 
relation to “Transferred subjects” by the 

Governor acting with the Ministers appoint- 

ed under the Act (s. 46). Provision has 

also. been made under the Act for the 
allocation of revenues or other moneys to 
‘the Provincial Governments; s. 45 (a) (b). 

Under s. 72D (2) the estimated annual ex- 

“ penditure and revenue of ‘the. Province 
“shall: be laid” in the formof a statement 
before the Council in each. year, and the 
proposals of the Local Government for the 
appropriation of provincial revenues and 
other moneys in any year “shall be submit- 
ted to the vote ofthe Council in the form of 
_demands, for grants.” The Council “may 
assent, or refuse its assent” to, a demand, 
or may reduce the amount therein referred 
-to either by a reduction of the whole grant 
or by the omission or reduction of any. of 
the items of expenditure of ‘which the 
grant is composed Under the first part of 
‘this clause the entire estimate of the anuual 
expenditure of revenue called the Civil 
Budget Estimate is to be laid before the 
Council. But all the items of expenditure 
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are not subject to the assent of the Council . 
and are, therefore, not liable to be sub- 
mitted to its vote. Such items are called . 
“non-votable” items. They are governed - 
by the rules laid down by the Secretary of 
State in Council in whom vests the super-. 
intendence, direction and control of all 
acts, operations and concerns which relate 


to the Government or revenues of India, | . 


and all grants of salaries, gratuities and 
allowances, and all other payments and. ` 
charges, out of or on therevenues of India 
(s. 2, cl. 2). The revenues of India are re- 
ceived for andin the name of His Majesty 
and are to be applied for the purpose of 
the Government of India (s. 20). The Secre- 
tary of State hasand performs all the power 
and duties relating to the Government or 
revenues of India as used to be exercised ` 


‘or performed by the East India Company, 


the Court of Directors, ete., mentioned in 
s. 2. In order to facilitate the Government 
of India, the powers of the Secretary of 
State have, by rules of devolution, been 
delegated to the-Governor-General in India - 
and to the several Governors in Council 
of the Presidencies and the Provinces, and 
these Local Governments have also control 
over the revenues and other moneys allo- 
cated ‘to them. Clause (3) of s. 72D ex- 
éempts certain proposals for the appropria- 
tion of provincial revenues from having to 
be submitted tothe vote of the Council. 
That clause runs as follows:— a 

“Nothing in the foregoing sub-section 
shall require proposals to be submitted to 
the Council relating to the following heads 
of expenditure.” A : 

Among those heads are “salaries and 
pensions of persons appointed by or 
with the approval of His Majesty in Council 
or by the Secretary of State in Council.” 
This is what was originally contained in, 
the Government ofIndia Act, 1919. The’ 
tour ‘expenses and the travelling allowances 
of the Governor of the Province and other 
officers ‘were not included in’ the items 
which were not to'be submitted to the - 
Legislative Council and hence such items 
used to be included in the proposals of the 
Local Government and used to be submit- 
ted to the vote of the Council in the form 
of demands for grants. 

Clause’ (3) has, however, been amended 
now by the Government of India (Civil 
Services) Act, 1925 (15 & 16 Geo. V, Ch, 
83) and tosub-s. 3 the following proviso 
has been added:— 


í 


An 
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`“ For the purposes of this sub-section the. 
expression ‘salaries and pensions’ includes 
remuneration, allowances, gratuities, any 
contributions (whether by way of interest 
or otherwise) out of the revenues of India 
to any provident fund or family pension 
fund, and any other payments or emolu- 
ments payable to or on account of a person 
in respect of his office.” 

The words “payments or emoluments 
- payable to or’on account of a person in res- 

. pect of his office” would certainly include 
the tour expenses and the travelling allow- 
ances of the Governor and the members of 

‘his Council and the Inspector-General of 
Police. : 

The original s. 3'has undergone à further 
important amendment and that is, that not 
only “salaries and pensions” of officers 
[mentioned in cls. 4and 5 of the original 
sub-s.(3)] but also “salaries and pensions” 
payable to the dependants of these officers 
will not be required to be submitted to the 
Council, l < 7 

It- was, however, urged that the items in 

. question would . increase the amount which 

they are entitled to get under s. 85 of the Act 


read with the Second Schedule and conse-. — 
quently these items are not “lawful expen- . 


` diture ”. and they are not entitled to ap- 
propriate the same from the provincial re- 

venues. No doubt, under s. 85 these officers 
` are only entitled to be paid out of the re- 
_ venues of India such salaries, not exceed- 
ing in any case the mayimum, as are speci- 
fied in that behalf in Schedule IE of the 
Act. Subs. 3 of that section says: “ The 
remuneration payable to a pèrson under 
this section shall commence on his taking: 
upon himself the execution of his office, 
and shall be the whole profit or advantage 
which he shall enjoy from his office during 
his continuance therein.” The proviso to 
the section makes sub-s. 3 inapplicable: to 
the allowances or other forms of profit and 
advantage which may have been sanctioned 
for such persons by the Secretary of State 
in Council. In other words, the. travelling 
allowance and other advantages would be 
over and above the salary fixed bys. 85 read 
with Schedule If of the Act. 

There is, therefore, no force in this con- 
tention. 

Assuming for the sake of argument that 
the “tour expenses” and “the travelling 
allowances”. the items in dispute in the 
present case were not exempted from being 
submitted to the vote of the Council, even 
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then the question cannot be raised before 
us. It appertains exclusively to the juris- 
diction of.the Governor. Clause (1) ofs, 
72D runs as follows:— 

“Tf any question arises whether any pro- 
posed appropriation of moneys does or 
does not relate tothe above heads of ex- 
penditure, the decision of the Governor 
shall be final.” - 

The question with respect to the disputed 
items was before the Governor on two 
occasions: first, when the Civil Budget Esti- 
mate was, prepared and laid before the 
Council and these items were not included 


-in the proposals for the appropriation of 


public revenues to be submitted to the vote 
of the Council, and, secondly, when the peti- 
tioner sent notice of motion for a nominal 


. reduction in the amount of the provision 


for the tour expenses of the Governor. The 
Governor then disallowed the motion upon 


_the ground that it related, to non-voted 


items of expenditure. Thus the petitioner 


` directly raised the dispute as to whether 
‘the disputed items would beexempted from 


the vote of the Council under cl. 3 of s. 72D. 
This dispute became the subject-mat- 
ter of the. decision of the Governor and 
under cl, 4 of this section his decision has 
per final and it cannot now be re-open- 
ed.. 

The petitjoner further submits that the 
decision was final only “with respect to busi- 
ness and procedure in Governors’ Legis- 
lative Councils” as stated in cl. (1) of s. 72D 
and its finality is gone when- the matter 
has come to this Court. But lis prayer is 
to setaside that decision with a view that 
the disputed items be submitted to the 
vote of the Council. Hence the question 
raised relates to the business and procedure 
in the Council, This Court, therefore, has 
no jurisdiction to destroy the finality of the 
decision of the Governor. 

Again the act of the Governor in the mat- 
ter in question is not subject to the juris- 
diction of the High Court under s. 110A, 
of the.Act. This provision in gs. 110 dates 
back to the time of the Supreme Court of 
Judicature at Fort William in Bengal (vide 
ss. land 2’of the East India Company, 1780, 
21 Geo, III, Ch. 70) under which the Gover- 


` nor-General in Council of Bengal was not 


“subject, jointly or severally, to the juris- 
diction of the Supreme Court of Fort 
William in Bengal for or by reason of any 
act or order, or any other matter or thing 
whatsoever counselled, ordered or done by 
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them in their public capacity and acting 


-ag Governor-General in “Council.” This 


-P 


rovision remained unaffected under the 
subsequent Statutes and was extended to 
apply to the acts and orders of Governors 
and Lieutenant Governors and Members 
of their Councils. It has been re-affirmed 
in the present Government of India Act, 
wa firat prayer asking for a writ of 
mandamus upon the Governor for submit- 
ting the proposals for the appropriation of 
the items in question to the Council must, 
therefore, be disallowed. 


mandamus on the opposite party to secure 


`a legal sanction and authority for the pro- 
g 


N 


Secretary of State 


. dependently of 


ropriation seems to be equally 
Pa aes provisions under the Govern- 
ment of India Act. The tour expenses and 
the travelling allowances of the opposite 
arty relating to the Reserved subjects and 
aie excluded from the jurisdiction of 
the Legislative Council must be controlled 
by the Secretary of State in India and 
governed by the rules framed by him. It 


‘has not been at all shown that the appro- 


“ation of these items has, in any way, 
ma the rules laid down by the Sec- 
retary of State in Council or is beyond the 
authority of the Local Government under 
the powers vested in them by the rules of 
devolution, for ought we know the appro- 
priation in question is within the power of 
the Local Government under the rules 
framed by the Secretary of State for India 
in Council, and it is not within our province 
to examine these items and to say whether 
or not they are within the authority vested 
‘a the Local Government, It may be men- 
tioned that no Municipal Court has any 
: vrisdiction to question, control or inter- 
= with the appropriation of the revenue 
of India py the Local Government provided 
it i3 for thé purpose of the Government of 
7, dia The appropriation will be an asb 
at Siate which cssentially Salama ae 

is sovereign power; |Salaman v 
exercise of Bo E ia an bee 
ast prayer is to issue a writ of In- 
s a cestremniag: the opposite party 
J aing any portion of the revenue of 
Pom province for the aforesaid purposes 
toe legal sanctionand authority are ootain- 
es But no injunction can be granted in- 
We ' any suit having been 
(4) (1906) 1K. B. 613; 75 LJ. K.B. 418; 94 LT 
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brought. Therefore, this prayer is also’ 
not within the jurisdiction of the Court to 
grant. | 

The application, therefore, must fail with 
respect to all the reliefs sought. Hence it 
is not necessary to decide as to whether 
this Court has power to issue a writ of 
mandamus. 

It may, howaver, be mentioned that 
mandamus or a command is a high preroga- 
tive writ of a most extensive remedial na- 
ture. Inform it is a command issued in 
the King’s name from the King’s Bench 


A - Division of the High Court only, and ad- 
The second relief seeking for a writ of. 


dressed to any person, Corporation or in- 
ferior Court of Judicature requiring them 
to do something therein specified which 
appertains to their office and which the 
Court holds to be consonant to right and 
justice. It is used principally for public 
purposes and to enforce the performance 
of public rights or-duties. It enforcer, 
however, some private rights when they’ 
are withheld by public officers. The issu- 
ing of this writ being part of the original’ 
jurisdiction of the Court of the King’s 
Bench is a matter within the exclusive 
cognizance ofand is assigned to the King’s 
Bench Division of the High Court (Juris- 


‘diction Act, 1873, s. 34). It is a general 


rule that this writ is only to be issued 
where a party has no other specific remedy. 
The jurisdiction is altogether in the discre- 
‘tion of the Court. 

Section 40 of the East India Company 
Act, 1772 (13 Geo, II, Ch. 63) empowered 
His Majesty's Court of King’s Bench to 
“award a writ or writs of mandamus, re- 
quiring the Chief Justice and Judges of 


-the Supreme Court of Judicature for the 


tims being, or the Judges of the Mayor's 
Court at Madras, Bombay or Bencoolen, as - 
the case may require, and are hereby res-- 
pectively authorised and required accord- 
ingly to hold a Court with all convenient 
speed, for the examination of witnesses, and — 
receiving such proofs concerning the mat- 
ters charged in such indictments or informa- 
tions respectively laid or exhibited in the 
said Court of King's Bench for misdemean- 
our or offences committed in India.” , 
Similarly, s. +t empowered His Majesty's 
Courts at Westminster to award writs of 
mandamus to Supreme Court of Judicature 
for the time being or the Judges of the 
Mayor's Court at Madras, Bombay or Ben- 
coolen for the examination of witnesses ia 
respect of civil suits filed in the said Mayor’, 
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Courts at Westminster (vide also s. 3, 42 
Geo. II, Ch. 85 to the same effect). 


The Indian High Courts Act of 1861 em- ` 


powered the Crown to establish, by: Letters 
Patent, High Courts at Calcutta, “Madras 
and Bombay iv which the Supreme Courts 
as wellasthe Sadar Diwani Adalat and the 
Sadar Nizamat Adalat were all merged, the 
jurisdiction and powers of the abolished 
Courts being transferred to the new Ligh 
Courts. Later, other High Courts were 
established, such as 'Allahabad, Patna and 
. Lahore. These High Courts have appellate 
jurisdiction over the subordinate Courts and 
extraordinary original jurisdictionin certain 
matters; but they have not got the ordinary 


original jurisdiction of the Supreme Courts, ` 


: which was inherited by the High Courts -of 
Calcutta, Madras and Bombay. The right 
to issue or award writ of mandamus, which 
might have existed in the Supreme Courts, 


was, therefore, not inherited by the High ` 


‘Courts, other than Calcutta, Madras and 
Bombay, inasmuch as that right appertains 
exclusively to the Original Side of the King’s 
Bench. This is the reason why s. 450f the 
Specific Relief Act gives power only to the 
High Oourts of Calcutta, Bombay and Madras 
(and Rangoon has since been added) in 
their original jurisdiction, to issue writs of 
mandamus upon public oflicers, and Corpora- 
tions with respect to their public duties 


when there is no specific remedy available ` 


to the injured person. Section d0 expressly 
lays down that the High Court shall not 
have power to issue a writ of mandamus, 
Therefore, there is nothing to show that the 


power to award a writ of mandamus as the. 


prerogative right of the Crown, which was 
conferred upon the King’s Bench, was in its 
entirety conferred upon the Indian High 
‘Courts except in the form and tothe extent 


provided florins. 45 of the Specific Relief, 


Act. Thereisno case showing that a writ 
of mandamus was ever awarded iy any High 
- Court, except as provided for in s.45 which 
does not apply to the Patna High Court 
established in 1916 or the Allahabad High 
Court established in 1866. Itis noticeable 


“that the latter Court had come into existence’ 


long before the Speeiric Relief Act was enact- 
ed still it is not included in s, 45 of the Act 
-as having the power to issue writ of man- 
damus. These later High Courts have not 
inherited all the powers of theSupreme 
’ Courts on their Original Side vide their res- 
pective Leiters Patent. The point, however, 
need not be pursued further for, ag already 
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observed, no definite decision on this point 
is necessary in this cage. 

Another reason why the application mus‘ 
fail is that even if this Court were to issue 
any writ of mundamus or injunction, there 
is no power in the Court to enforce it, and it 
seems to me that it is meaningless to havea 
power and to pass an order without having 
the power to enforce it. As against opposite 
party Nos. 1 to 3 there isthe statutory bar 
to the High Court having jurisdiction over 
them with respect to acts done by them in 
their official capacity. This bar is in exist- 
ence from the earliest time. 

For these reasons Iagree with the order 
proposed by the learned Chicf Justice. 

Bucknill, J.—This was an application 
made to this Court by Mr. Krishnaballabh 
Sahay of Hazaribagh. It is of a very 
unusual character. “It is directed against 
His Excellency the Governor of this Pro- 
vince; the Hon'ble Mr. Sachidananda 
Sinha a member of the [Executive Council 
of this Province; the Hon’ple Mr. E. L. L. 
Hammond alsoa member of the Exeeutive 
Council of this Province and the Inspector- 
General of Police of this Province; they are 
all stated to be resident at Patna. 

The circumstances under which this 
application is made may shortly be explained 
as follows :—They are set out at length in the 
petition, The petitioner is represented as 
being a law-abiding subject of His Majesty 
the King-limperor, a tax-payer in the Muni- 
cipal area of the town of Hazaribagh and a 
non-official member of the Bihar and 
Orissa Legislative Council. In the first 
capacity he claims all privileges belonging 
to a subject of Ilis Majesty and such pro- 
tection as he may be entitled to by law. In 
his second capacity he claims to enjoy the 
right of representation in the Legislative 
Council of this Province as constituted 
under the Government of India Act, 191y, 
In his third capacity he claims to have the 


: power of exercising certain rights of Control 


over the revenues of the Province and over 
their expenditure, He revites that, under 
the provisions of the Governmentol India 
Act, 1919, the first three respondents are 
charged with the duty and respousibilitics 
of carrying on the administration of what 
are known as the “Reserved” departments 
of the Government of this Province and that 
the 4th respondent is the administrative 
head of one of the “Reserve.” departments 
known as the Police Department. He iur- 
ther recites that on the 15(h of February of 
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this ‘year. the 2nd respondent whois the 
Finance Member of the Government of this 
Province presented the “Civil Budget 
Estimate” for the year 19:6-27 to the Legisla- 
tive Council of the Province. His complaint 
is that in this Budget, instead of including 
certain sums to be submitted to the vote of 
the Legislative Council, these sums were 
included as non-votable (the phrase used is 
non-voted) and in consequence were thus 
. not submitted to the Legistative Council 
for its vote, approval or grant. Thespecific 
items to which the applicant draws attention 
are (4) a sum of Rs. 65,000 on account of the 
tour expenses of the 1st respondent ; (b) a 
: Sum of Rs. 10,000 for the travelling allow- 

ances of the 2nd and the 3rd respondents 
and (c) the sum of Rs. 10,000 for the’ travel- 
ling allowances of the 4th respondent and 
certain other persons in his department. 
The applicant maintains thathe has suffered 
by this exclusion of these sums from the 
category of monies as to the grant-of which 
the Legislative Council is entitled to vote, 
that he has suffered an injury to his right 
as a member of the Legislative Council of 
the Province to exercise control over the 
proposed. appropriation of these sums from 
the revenues of the Province and that he has 
“also as a tax-paying citizen suffered injury 
to his right to have the expenditure of these 
monies scrutinized and voted upon by the 
members of the Legislative Council. The 
- applicant states thaton the 26th February 
last he gave notice to the proper authority 
‘that he would move for a reduction in-the 
amount of the provision made for the tour 
expenses of the Ist respondent with a view 
to testing whether the placing of.these sums 
in the non-votable category was permissible; 
but that this motion was disallowed : on the 
ground that it related to anon-votable item 
of expenditure. That the petitioner main- 
tains that he has no other remedy and has, 
therefore, applied to this Court for the 
following reliefs:— —- h 

(1) A writ of mandamus against the Ist 

respondent ordering the lst respondent to 


submit to the vote of the Provincial Council - 


the question of the appropriation of the 
monies to which [ have above referred, 

(2) for a writ of mandamus on the four 
respondents ordering them to secure such 
legal sanctions and authority for the pro- 
posed appropriation as under the law may 
be necessary, if 

(3) for a writ of injunction restraining 
the respondents from using any part of the 
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revenues for the purposes of the above 
named appropriations until proper sanction 
has been obtained. / 

_ The applicant also prayed for an interim 
injunction to the same effect as detailed in 


his’ third prayer from the date of ‘his ap-: 


plication up till the final hearing and dis- 
posal thereof.. x 4 
Since the institution of the Reforms under: 
the Government of India Act, 1919, and up 
till the Budget ofthis year, items of ex- 
penditure such as the three to which specific 
reference’ has been made above wé 
‘are informed, as a matter of fact, included 
in the'votable portion of the Budget which 
was submitted -to the vote of the Provincial 
Legislative Council. This year, however, 
these and other items of similar character 
were placed in the non-votable portion of 
the Budget and this was done because, as 
the result of recommendations of what is 
known as the Lee Commission, the law rela- 


were, we 


tive to what parts of the revenues were 


. votable or non-votable was altered. ` 


_ By s. 72D of the Government of India 
Act, 1919, it was provided that in Governors’ 
Legislative Councils the estimated annual 
expenditure and revenue of the Province 
should be laid in the form of a statement 
before the Council in each year and that the 
proposals of the Local Government for the 
appropriation of provincial revenues and 


- other monies in any year should be sub- 


mitted to the vote of the Council in the 
form of demands for grants. The Council 
might assent or refuseits assent to a demand 
or might reduce the amount therein referred 


vt 


to either by a reduction of the whole grant ' 


or by the omission or reduction of any of 
the items of expenditure of which the grant 
was composed. Under the Scheme of the 


Government of India Act, 1919, certain sub-- 


jects of administration were handed over to 


‘the control of the Governors and Ministers; 


these were called “ Transferred ” subjects. 


control of 
the Governor and Executive Councillors. 


These were called “ Reserved ” subjects. 
If assent of a demand relating to a “Reserv- 
ed’ subject was refused by the Legislative 


Council, the Governor could certify that the .- 


expenditure was essential for the discharge 
of his responsibilities in connection with 
thesubject. No proposal for the appropria- 
tion of any revenue could in any case be 
made except on the recommendation of the 
Governor. Presumably with regard to re- 
fusal ofa demand fora grant in connection 


w 
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with a“ Transferred ™ subject the decision 
of the Council was (subject to certain emer- 
gency powers of the Governor) substan- 

tially final. But, in addition to the distinc- 
tion which was drawn between the effec- 
‘tive powers of the Legislative Council rela- 
tive to “Transferred” and “ Reserved ” 
subjects, there were also, by snb-s. (3) of 
s. 72D of the Government of,India Act, 1919, 


certain heads of expenditure in connection: 


with which no proposals need be submitted 
at all to the Council; -that is to say, that 
upon these heads of expenditure the Coun- 
cil has no power to vote; these items. were 
consequently termed non-vcted. In the 
Government of India Act, 1919, they csn- 
. sisted of several heads, namely: 
(i) contributions payable by the Local 
Government to the Governor- 
General in Council ; 
(ii) interest and sinking fund charges 
on loans; 
(iii) expenditure of which the amount 
is prescribed by or under any law; 

(iv) salariés and pensions of persons 
appointed by or with the approval 
of His Majesty or by the Secretary 
of State in Council; and M 

(v) salaries of Judges of the High Court 
in the Province and of the Advo- 
cate-General, 

Now this sub-section was materially al- 
tered by the provisions of s. 1 of the 
Government of India (Civil Service) Act, 
1925. Sub-cls. (iv) and (v) were deleted and 
in their place was substituted a sub-cl. (iv) 
reading thus :— . 

“Salaries and pensions payable toor to the 
dependants of 

_ (a) persons appointed by or with the 
approval of His Majesty or by the Secretary 
of State in: Council; ; 

(b) Judges of the High Court of the 
Province; f 

(c) the Advocate-General ; f 

(d) persons appointed before the first day 
of April, 1924, by the Governor-General in 
Council or by a Local Government toservices 
or posts classified by rules under this Act 
as superior services or posts ; and ` 

(v) sums payable toany person who is or 
has been in the civil service of the Crown 
in India under any order of the Secretary 
of State in Council, or the Governor Gene- 
ral in Council or of a Governor, made upon 
an appeal made to him in pursuance of 
rules made under this Act.” 

This sub-s, (3) then had added to if the 
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following provision of definition :—" For 
the purposes of this sub-section the ex- 
pression ‘salaries and pensions’ inciuces 
remuneration, allowances, gratuities, any 
contributions (whether by way of interest or 
otherwise) outof the revenues of India to 
any provident fund or family. pensicn fund 
and any other payments or emoluments 
payable to or on account of a person in 
respect of his office’. 

It is by virtue of this provision of defini- 
tion that the items of tourand travelling 
allowances have been placed in this year's 
Budget in. the non-votable list. In the 
Government of India Act, 1919, (and not in 
any way altered by the amendment of 1925) 
sub-s. (4) of s. 72D reads thus.—“ If any 
question arises whether any proposed ap- 
propriation of moneys does or does not 
relate to the above heads of expenditure, 
the decision of the Governor shall be 
final”. 

Now the learned. Vakil who has appeared 
for the applicant has suggested that these 
tour and travelling allowances do not fall 
within this provision of definition. It is 
difficult'to understand how it can seriously 
be suggested that these items of tour and 
travelling allowances to these respondents 
‘are not payments payable to them or on 
their account in respect of their offices, In 
any case, even if that waa not so, by sub-s. 
(4) of s, 72D (just quoted above) the deci- 
sion of the Governor on this question must 
be regarded as final ; and again, a part even 
from the provisions of sub-s. (4) of s. 72D, 
the provisions of cl: (a) ofs. 110 sub-s, (1) 
of the Government of India Act, 1919, would 


- appear effectually to prevent the High Court 


from making any orderagainst the Governor 
in respect of his having thought fit to place 
these tour and travelling allowances in the 
non-votable portion of the Budget. The 
material parts of ‘sub-s. (1) of s. 110 of the 
Government of India Act, 1919, read thus:— 
“The Governor-General, each Governor, 
Lieutenant Governor and Chief Commis- 
sioner and each of the members of the Exe- 
cutive Council of the Governor-General or 
of a Governor or Lieutenant Governor and 
a Minister appointed under this Act shall 
not 

(a) be subject to the original jurisdiction 
of any High Court by reason of anything 
counselled, ordered or done by any of them 
in his public capacity only”. 

There is no doubt that it was in hig 
public capacity as Governor that the Ist 
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respondent ordered these tour and travel- 
ling expenses to be placed in the non-vot- 
able portion of the Budget and it would not 
appear to me that he isin any way amen- 
able to this Court in respect of -such action. 
Now it is quite true that this application 
is declared to be made to this Court in 
its extraordinary civil jurisdiction, but it is 
admitted by the learned Vakil who has 
appeared for the applicant that the issue 
ofa writ of mandamus or an order pro- 
‘ hibiting ahy one from doing anything, if 
such could be effected at all, 18 done by 
this Court in its ordinary ,original civil 
jurisdiction. 

The learned Vakil, however, further con- 
tends that, even assuming that this Court 
is of the opinion that these tour and travel- 
ling allowances rightly fall within the 
provision of definition added tos.72 D by 
the Act of 1925 or that, whether right or 
wrong, the Governor has power to take such 
a step without this Court being able to 
exercise any control over such action still, 
he (the Governor) has no power to order 
the disbursement of any such sums as the 

<. law at present stands, It is not made very 
clear to me by the learned Vakil who 
appeared for the applicant in what way 
he proposes that the Governor should 
obtainthis authority to disburse these sums; 
` but he suggests that a vote of the Legis- 
lature would be effective-to enable him to 
do so or that possibly a further Act of the 
Imperial Parliament might be necessary. 
The learned Vakil has put forward two 
reasons why he contends that the Governor 
has no authority to-make any disburse- 
ment of these tour and travelling allow- 
ances. In the first place with regard to 
the Rs 65,000 appropriated to the tour and 
travelling allowances of the Governor him- 
“ self, the learned Vakil points tos .85 of the 
Government of India Act, 1919. He con- 
tends that under that section there are fixed 
as payable to, amongst other persons, the 
Governor of this Province a salary. not 
exceeding the maximum specified (which 
in this case amounts to Rs. 1,00,000 per 
annum) and that, if the tour and travelling 
expenses are to be included in the ex- 
pression “salaries and pensions” in the 
rovision of definition added to s. 72D of 
the Act of 1919 by the Act of 1925, then 
the maximum salary payable under s, 85 
of the Act is exceeded by Rs. 65,000; or in 
other words the Rs, 65,000 must be paid 
. out of the salary of Rs. 1,00,000 the 
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maximum payable by way of salary to the 
Governor under s. 85'of the Act. ‘There 
are two fallacies in this argument, in the 


first place the word “includes”. in the pro- . 


-vision of ‘definition added by the Act of 
1925 does not mean (as I read it) more 
than to indicate what for the purposes of 
the section (that is to say whether the sums 
can be included ‘in the non-votable portion 
of.the Budget) is comprised in the mean- 
ing of: the word “salaries and pensions,” 
It does not exclude the operation of the 


other portions of the Act upon the incidents - 


connected with “salaries or pensions.” It 
is necessary to look at sub-s. (3) of s. 5 
with its proviso. ‘This sub-section reads. 
“The remuneration payable to a person 
under this. section shall commence on his 
taking upon himself the execution of his 
office, and shall be the whole profit or 
advantage which he shall enjoy from his 
office during his continuance therein; pru- 
vided that nothing in this sub-section 


shall apply to the allowances or other forms | 


of profit and advantage which may have 
been ‘sanctioned for such persons by the 
Secretary of State in Council.” In my view 
travelling allowances clearly’ fall within 
this proviso. The argument, therefore, that 
s. 85 operates in such a manner that. travel- 


ling allowances of a Governor must come - 


1 


out-of his salary as fixed by s. 85 falls to `’ 


the ground; if it did not the position would 
indetd be an absurdity.” `’ i 

The second reason which the learned 
Vakil put forward for his contention that 
the Governor cannot order disbursement of 
any ofthese tour and travelling allowances 


appropriated for -himself is that no such. 


tour and travelling allowances have been 
sanctioned by the Secretary’ of State in 
Council. I think that it may be convenient 
here to state that the Court is informed at 
the Bar that the procedure adopted with 


regard tothe .fixation of the quantum of' 


wae allowance is somewhat as follows, 
he 
different departments put forward, when 
preparing their’ annual estimates of what 
they contemplate will be the expenses of 
administering their departments, an appro- 
ximate estimate of what would be required 
for their travelling expenses. These are con- 
sidered by the Governor in Counciland if 
passed, entered in the Budget. Then when an 
official travels he submits to the Account- 
ant, General through the head of his depart- 
ment a bill for his travelling expenses and 
A 


Governor's staff and the heads of 


i 
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if passed by the Accountant-General an 
order is given to him to receive the sum 
from the Treasury. -It is clear that under 
the various provisions of the sections of the 
Act quoted by my Lord the Chief Justice 
that it is within the power of the Secretary 
of State in Council to prescribe payment 
of expenses of the nature under discussion 
“by rule or regulation or in other expedient 
manner. | ; 

Now in notification No. M49E. A. dated 
Simla, the 29th September, 1922, (vide 
Gazette of India, October 7, 1922, page 
1z16) it is stated that His Majesty's Sec- 
retary of State for India in Council had 
been pleased to make certain Resolutions 


and Rules with regard to expenditure by - 


a Governor-in-Council on Reserved pro- 
vincial subjects. The rules set out numer- 
ous instances in which a previous sanction 
of the Secretary of State in Council has 
to be obtained by ‘a Governor before he 
can authorise expenditure - upon various 
* subjects. The 4th section of the Resolu- 
tion states that subject to the observance 
of these rules and of the provisions of 
s. 72D of the Government of India Act, the 
Governor in Council has full power to 


vincial subjects with the previous con- 
sent of his Finance Department and to 
delegate such power upon such condi- 
tions that he may think fit to any officers 
subordinate to him. Now, if as has already 
been expressed in my view to be the case, 
these tour and travelling expenses can 
properly be placed in the category of the 
non-votable portion of the Budget, this 
Resolution (which was ordered 
published and which was published in the 
Gazette of India) obviously gives the 
Governor in Council power to sanction the 
disbursement, as occasion may arise, of these 
sums which are appropriated for these tour 
and travelling necessities. In practice, of 
course, to each head of department is dele- 
gated the putting forward for sanctioh by 
the Accountant-General of the travelling 
expenses of the officers of the department 
as. occasion arises and as and when travel 
actually takes place. 

The whole application would, therefore, 
appear to have been dealt with and con- 
eluded by the above observation. ` 

It is true that, upon the assumption that 
this Court might have agreed with the 
contentions put forward by the applicant 
an interesting but now purely academic 
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discussion was initiated as to whether this 
Court has any power to issue a nun au us, 
I donot think that it’ would be picfitable 
or desirable now to express any final view 
upon this question. I am not sure that 
prior to the Indian Specific Relief Act ‘Act 
I of 1877) the High Court of Calentta had 
itself power to issue a mandamus but at any 
rate by Chapter VIII of that Act the pesi- 
tion with regard thereto appears to have 
been very materially altered. Section 50 
of thé Act declares that neither the High 
Court nor any Judge thereof is hereafter 
to issue any writ of mandamus and by 
ss. 45 and 55 procedure which may he in 
lieu of mandamus and by way of prohi- 
bition or injunction is provided. As a 
matter of facts. 45 ofthe Act only refers 
to the High Courts of Judicature at Cal- 
cutta, Madras and Bombay (and by a later 
addition Rangoon) all of which Courts pos- 
sessed considerable original jurisdiction. 
As is, of course, well-known, the Letters 
Patent constituting the High Court of Judi- 
cature at Patna were only issued on the 9th 


of February, 1916. 4 | 
It was suggested by the learned Vakil 


. for the applicant that this High Court had 
sanction expenditure upon reserved pro- , 


inherited from the Calcutta High Court 
much of its inherent jurisdiction including 
aright to issue a mandamus. In the cir- 
cumstances of the present application, I 
am content to leave the matter there, 
When the occasion arises the question can 
perhaps be further discussed with advant- 
age, but it is noticeable to observe that 
even by s. 45 of the Specific Relief Act none 
of the High Courts therein mentioned can 
make any order binding ona Governor. It 
would be rather curious if the High Court 
of Patna was in law endowed with greater 
powers than ‘the High Court of Calcutta 
from which it was in 1916 territorially 
separated. 

Summarising, therefore, my conclusiona, 
I am of the’ opinion (a) that the tour and 
travelling allowances mentioned in the ap- 
plicant’s petition are rightly capable of in- 
clusion in the non-vetable portion of the 
Budget, (b) that the Governor's decision on 
such a question is final, (c) that the High 
Court has no jurisdiction over the Governor 
in connection with such a matter or any 
original jurisdiction over the Governor or 
the Executive Councillors in connection 


“with anything counselled, ordered or done 


by any of them in their public capacity; 
(d) thet the maximum salary fixed by 
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- 8. 85 of the Govėrntėnt of India Act for the ` 


- restitution all round of the positions occupied by all 


‘Governor of the Province does not include 
tour. and travelling allowances; (e) that the 
Secretary of State in Council has sanctionéd 
the disbursement by the Governor (and 
by Officers to whom he has delegated his 
authority) tour and travelling allowances 

- subject, of course, to the consent of his 
Finance Department. - I recognise, however, 
that the withdrawal from 
vote of the Legislative Council of such 
large sums as in the aggregate these tour, 
travelling and other allowances make up 
is a matter’ upon which members of the 
Council and the members of the tax-paying 
community also may ‘feel that they have a 
grievance: but that is not a question with 
which this Court is in any way concerned. 

Thelaw with regard tothe matter is, in my 


` view, perfectly -clear and the only duty of 


this Court is to interpret it.. 
_ Lagree, therefore, that this application 
should be rejected. 


-Re L. Application dismissed. 
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, LAHGRE HIGH COURT. 
. Miscettayzous Szconp Civ Apeuat No, 247 
. oF 1926. 
l „June 7, 1926. : 
Present:—Mr. Justice Coldstream. 
GUJAR MAL—Dxrores-Hotprr—Seconp 
Party—APPELLANT 
versus é 
NARAIN SINGH—JUDGMENT-DEBTOR, 
First PARTY—RESPONDENT. 


Civil Pr ocedyre Code (Act y of 1908), ss. 144, 151-- 
Restitution application, nature of—Duty of Court-- 


Refusal on equitable considerations—Restitution under. 


inherent powers of Court—Complete restitution im- 
possible— Partial restitution—Limitation Act (IX of 
1908), Seh. I, Art, I8l~—Limitation.. for restitution 
application, 

An application for restitution under s. 144, O, P. O., 
is not an application ‘in execution but a miscellancous 
application and for purposes of limitation is governed 
by Art. 181 of the Limitation Act. |p. 805, col. 1.] 

Section 144, C. P. C., is mandatory and a Oourt 
proceeding under it is bound, when a decree has been 
reversed, to cause such restitution to be made as will, 
so far asmay be, place the parties in their previous 
position. There is nothing in law to justify refusal 
to order restitution on merely equitable considera- 
tions arising out of events subsequent to the decree. 
[p. 806, col. 1.j 

Apart from the mandatory provisions of s. 144, 6. P; 
. O., an order for restitution may be made by a Court in 
Py o ti. of its inherent jurisdiction under s, 151, 
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There is no warrant for the view that if complete 


parties cannot be ieee taen no order should be 
passed under s, 151, O. P.°C., ordering restitution. [p. 
806, col. 2.] - 

Miscellaneous second appeal from än 
order of the District T Jullundur, dated 
‘the 21st October, 1925, affirming that of the 
Subordinate Judge, Second Class, Jullun- 
dur, dated the 6th ‘March, 1925. 

Messrs. Trrath Ram and Gullu Ram, for 


“the Appellants. 


Mr. Bishan Nath, for the Respondents. 

JUDGMENT.—On the 19th April, 
1906, Narain Singh mortgaged some pro- 
perty to Ram Lok and Brij. Lal. On the 
4th March, 1916, Ram Lok and Brij Lal 
got a decree ex parte against Narain 
Singh. In execution the mortgaged pro- 
perty “was auctioned and was bought by 
Mangal Singh and Hardam Das and. the 
money due upon the decree was paid ‘to 


Ram Lok. In 1920 Narain Singh applied © |‘ 


to have the ex parte decree set aside and 
succeeded in having it set aside by an order: 
dated 7th July, 1921. `The ` mortgagees 
petitioned the High Courtfor revision but 
their petition was rejected. The suit by 
the mortgagees proceeded.. It was-disiniss- 
ed on the 14th February, 1922, on side 
issues, the Subordinate Judge holding that 
the mortgage’ had ceased to exist, that the 
order setting aside the ex parte decree did 
not affect the auction-purchasers who were 
‘no parties to it, and that the plaintiffs had 
no locus standi to prosecute the case 
against the auction-purchasers, It was 
noted in the judgment that the plaintiffs 


‘themselves were reluctant to prosecute the 
. case as they had already realised their 


money. 
On the 10th . April, 1923; Narain Singh 


applied under s. 144 of the QO. P. C. for re- - 


stitution by return to him of the property 
in possession’ of the auction-purchasers. 
The application was rejected and on appeal 
the District Judge on 8th October, 1924, 
confirmed ‘the rejection holding that s. 144, 
C. P. C., did not apply to a case when an 


` ex parte decree had been sét aside by the 


Court that granted the decree and that the 
result’ of granting the application would 
‘not be to place the parties in the position 
‘they would have occupied but for the ex 
parte decree. On the [8th October, .1924, 
Narain Singh applied under the same 


s. 144 for an order compelling Ram Lok . 


and Gujar Mal (Brij Lal’s successor) to re- 
turn thim the money recovered in execu- 


ra 


te 
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- tion by. sale of the mortgaged property, 
and on the 6th March, 1925, theorder prayed 
for was passed. Ram Lok died, Gujar 
Mal appealed to the District Judge, who on 

-the 21st October, 1925, held that there was 
authority for applying s. 144, C. P. O., to a 


case where an ex parte decree had been set, 
aside and thatthe order ofthe lower Court. 


‘was justand equitable. He remarked in 
-his judgment that “it was futile for 
Narain Singh to have had the suit dis- 
missed ifthe decree-holder was allowed to 
retain the fruits of the decree which had 
been cancelled. The property was sold 
and the decree-holder has got.the money 
and it is only right that he should restore 
it to Narain Singh against whom the 
second suit was dismissed. Against this 
appellate order of the District Judge the 
present second appeal has been filed by 
- Gujar Mal and it is contended before me 
by Mr. Tirath Ram (1) that s. 144 does not 
apply inthe circumstances of:the case, (2) 
that the application for restitution was 
barred by time, (3) that the District Judge 
was wrong in holding that the mortgagees’ 
suit was ultimately dismissed upon the 
merits and (4) that the order of restitution 
is inequitable. f l 

I take first the plea of limitation (which 
was raised in both the lower Courts). It is 
. argued by Mr. ‘Tirath Ram that time ran 
from 7th July, 1921, when the ex parte, dec- 


ree was set aside, that Art, 181 and not Art. 


182 of the First Schedule to the Limitation 
Act governs an application under s. 144 of 
the C. P. C., that the second application of 
18th October, 1924 (which is the only one 
with which we are concerned) was in no 
sense a mere continuation of the proceed- 
ings initiated by the first application of 
10th April, 1923, and that the second appli- 
cation having been made more than three 
years after the ex parte decree wag set 
aside was barred by limitation. Ram Singh 
v. Sham Parshad (1) which cites a. Lower 
Burma ruling Asha Bibi v. Nurdddin (2) 
is authority for the view that an application 
for restitution for which provision is made 
in s. 144 is ‘not an application for exe- 
cution but a miscellaneous application. 
The same view was taken by the Allah- 
abad High Court in Hanifunnissa v. 


(1) 44 Ind. Cas, 301; 67 P. R. 1918; 36 P. W. R. 1918; 
15 P .L. R. 1918. . 
a 30 Ind. Cas. 680; 8 Bur. L. T. 165; 8 Le B. R 
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Chunni Lal (3). T® me it seems clear from 
the wording of the Articles themselves that 
Art. 181 is the one applicable, that is to 
say, that for the present application to be 


‘in time it had to be made within three 


years of the date when the right to make 
the application accrued. I do not think 
that the second application can properly 
be regarded as merely a continuation of 
first (as is contendéd by Mr. Bishan Nath 
for the. respondent), The facts in the case 
last cited on which Mr. Bishan Nath re- 
lies appear to be distinguishable from thoss 
in the case before me. In the Allahabad 
case it appears that the first application 


sought relief by way of execution proceed- 


ings against the same respondent as was 
proceeded against in the second applica- 
tion which was held by the Court to he 
virtually a continuation of the first. But 
in the present case Narain Singh applied 
in his first application for no relief against 
the mortgagees. All he asked for was 
possession of his property sold (see District 
Judge's order of 8th October, 1924). Those 
proceedings were, therefore, not the same 
as those initiated by the application of 


18th October, 1924, which was for return 


of the decree money. The provisions of 
Art. 182 allowing extension of time from 
one application to another are peculiar 
and nothing like them is found in Art. 181, 
and the mere fact that a second appli- 
cation (not covered by Art. 182) is in sub- 
stance the same as the previous one (the 
proceedings upon which have terminated 
by an order) does not, I think, bring the 
second application within time merely be- 
cause the first was in time. It is obvious 
that s. 14 (2) of the Limitation Act to 
which Mr. Bishan Nath next refers is not 
applicable for the relief claimed in the 
two applications is not the same. It follows 
then that if time began to run on 7th July 
1921 the application of 18th October, 1924, 
was barred by limitation. But it seems to 
me clear that even if time did begin to run 
on that date, there was afresh beginning 
altogether on anew cause of action when the 
mortgage suit decreed ex parte in March, 
1916, was ultimately dismissed on l4th Feh- 
ruary, 1922. It was the decision of 14th 
February, 1922, that reversed the decree of 
March, 1916. The applieation under con- 
sideration was made within three years of 
that date and was within limitation. 


Sor Ind. Cas, 184; 19 A. L. J. 549; 3 U.P. L.R. 
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Mr. Tivath Ram's contention that s. 144 
does not apply in the circumstances is based 
on the assumption that Narain Singh had 
no cause of action to ask for restitution 
other than the order setting aside the ex 
parte decree, 

Whether s. 144 does covera case where 

‘an ex parte decree has been set aside by 
the Court that passed it is a question on 
which the decisions have not been uniform, 
In Tangutur Sabrayudu v. Yerramsetti Se- 
Sasa (4) the Madras High Court has 
taken the view that the section applies in 
all cases where a decree is varied or revers- 
ed, aview adopted by the Bombay High 
Court in Shiv Bai Babya Swami v. Yesucheoo 
Nayakin (5). An opposite opinion was held 
by the Patna High Oourt in Chintanam 
Singh v. Chuni Sahu (6). In view, however, 
of the fact that Narain Singh could, and 
did, base his application on the reversal of 
the ex parte decree by the decision of 14th 
February, 1922, the question of the appli- 
cability of s. 144 to a case where an ex parte 
deeree has been set aside by the Court that 
passed it is immaterial. There is, in my 
opinion, no doubt that s. 144 does apply to 

` the present case. 

Section 144 of the ©. P. ©. is manda- 


tory and a Court ‘proceeding under it. 


is bound, when a decree has been revers- 
ed, to cause such restitution to be made as 
will, so far as may be, place the parties in‘ 
‘their previous position. Thereis nothing 
in the law so far as I am aware to justify 
refusal to order restitution on merely equit- 
able considerations arising out of evénts 
subsequent to the decree. The order ap- 
pealed against, therefore, appears to be 
unimpeachable on the merits. The fact that 
all the parties cannot be put back in their 
original positions because the mortgaged 
property has passed to bona fide purchasers, 
and the fact that the ground on which the 


‘mortgage suit was ultimately dismissed. 


were perhaps improper, do not affect the 
case. So far as it was able to do so the 
Court was bound to undo the results of the 
ex parte decree. ‘ 

But apart from the mandatory nature of 
s, 144 and assuming that the orders ap- 
pealed against were passed not under the 
provisions of that section but in the exer- 
cise of inherent jurisdiction under s. 151 


(4) 33 Ind, Cas. 739; 40 M. 299; 3 L. W., 236; (1916) 1 
M. W. N. 155; 30 M. L. J. 366; 19 M. L. T. 235. 

(5) 48 Ind. Cas. 130; 43 B. 235; 20 Bom. L. R. 925. 

(6) 34 Ind. Cas. 747; 1 P. L. J. 43; 3 P: L. W. 95, 
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[which section undoubtedly gives power to 


| order restitution, vide Shivbai Babya Swami 


v. Yesucheoo Nayakin (8) and the rulings 
cited in Mulla's Commentary on section 144 


atpage 312, 7th Edition] Iam unable tohold - 
- that the order was improper and calls for 


interference. 


Mr. Tirath Ram argues that the order’' 


places Narain Singh in a more- favourable 


position visa vis the mortgagees than he . 


occupied before the ex parte decree was 
passed inasmuch as before the passing of 
that decree there existed a recoverable claim 
against him the mortgage-money which 
claim is now barred by limitation while, on 


_the other hand, the mortgagees are worse 


of than they were before the decree not 
only in having no legal means of recover- 
ing their debt but also because they have 
lost their security which has passed irre- 
vocably to the auction-purchaser, Secondly, 
Mr. Tirath Ram contends that the learned 
District Judge would not have allowed the 
restitution order to stand had he noticed 
that the mortgage suit was dismissed not 
as he states in his judgment, on the merits, 
but on the peculiar (and, according to Mr. 
Tirath Ram improper) ground that the 
mortgage had been annihilated by the exe~ 
cution. proceedings. l 

I find no legal warrant for the view that, 
if complete restitution all’ round’ of the 
positions occupied by all parties cannot be 
effected (as in this case owing to the security 
having been lost by the mortgagees), then 


no order should be passed under s, 151 order- 


ing restitution “so far as may be”, such as 
would have of necessity to be passed were 
the case governed by s. 144. Nor do-I 


find in the ciréumstances justification for- 


interference with the District Judge's order 
on groundsof equity. Itistrue that Narain 
Singh in the mortgage suit admitted the 
execution of the mortgage and did not ex- 
pressly deny the debt. But the debt is 
presumably still there, though its recovery 
by legal process may possibly be barred for 
one reason oranother. The‘dismissa] of the 
mortgagees’ suit may have been on inade- 
quate grounds. ‘If it was, then the mort- 
gagees had their remedy by way of appeal. 
Possibly it was still open to them to get a 
decree for the recovery of the money due 
in spite of the fact that their security was 
notavailable. But they rested content with 
the dismissal of their siit careless of the 
possibility of restitution proceedings and I 
do not think that itis open to them now 


- [96 I. 0. 19261 
to object to restitution on the ground, put 
forward, here, that the suit was dismissed 
for improper reasons or dismissed partially 
in view of the fact that the debt had been 
actually recovered by the mortgagees. | 

‘For all these reasons I dismiss the appeal 
with costs. 


R. L. Appeal dismissed. 


PATNA HIGH. COURT. 
First COIvIL APPEALS No, 287 or 1922 
AND No. 108 oF 1923. 

” March 2, 1926. 
Present:—Mr. Justice Adami and 
Mr. Justice Kulwant Sahay. 

In F. A. No. 287 oF 1922. 
SHAMA KANT LAL AND ANOTHER— 
PLAINTIFFS—APPELLANTS 
versus 


“ KASHI NATH SINGH AND OTHERS— 
DEFENDANTS—- RESPONDENTS, : 
, In F. A. No. 108 or 1923. P 
Rai Bahadur KASH! NATH SINGH 
AND OTHERS—APPELLANTS - 
versus | 
Babu BASUDEO NARAIN SINGH 
AND OTHERS— RESPONDENTS. 

Bengal Land Revenue Sales Act (XI of 1859}, ss. 2, 
8, 5,6—“Arrears of revenue” meaning of—Sale for 
arrears of revenue, date for —Presumption-—N otifica- 
tion for sale —Deseription of property. 

The liability of .an estate to sale under the Bengal 
Land Revenue Sales Act depends on three dates. The 
first is the date on which the instalment of revenue 
is payable under the terms of the Settlement. lf it 
is not paid on this date under gs. 2 of the Act it does 
not become an arrear of revenue until the iirst of 
‘the following month which is the second date. And 
though the unpaid sum has become an arrear . of 
revenue the estate is not liable to sale under the Act 

‘unless this arrear of revenue remains unpaid on the 
latest day of payment as fixed by the Board of Revenue 
aan 3ofthe Act. This is the third date. [p. 810, 
col. ¥.]- i 

Amrita Lal Roy v. Secretary of State for India, 46 
Ind. Cas. 447; 28 O. L. J. 51; 22 0. W. N. 769; 35 0. 
L. J. 221, followed. 

Where there is nothing to show that a date for 
payment of revenue is one fixed under s. 2, Berigal Land 

. Revenue Sales Act, the presumption is that it is the 
last date fixed for payment of revenue under s. 3 of 
the Act and ifany revenue remains unpaid on such 
date the property is liable to be sold for arrears of 
revenue under the Act. [p. 812, col. 2; p. 813, cols. 1& 2.] 

Haji Buksh Ilahi v. Dur lav Chandra Kar, 16 Ind. 
Cas. 821; 39 C. 981: 16 C. W. N. 842; 23 M. L. J. 208; 
12 M. L. T. 385; (1912) M. W. N. 1005; 14 Bom. L. R. 
1063; 10 A. L. J. 452; 16 ©. L.J. 620; 39 1. 2.177 

(P.O), Chhakowri v. Secretary of State for India, 52 


SHAMA KANT LAL V. KASHI NATH SINGH, 


807 


Ind. Cas. 990; 5 P. L. J. 66; %1990) Pat. 1, Harkhoa 
Singh v. Bunsidhur Singh, 25 C. 876; 2 C. W. N. 360; 13 
Ind. Dec. (x. s.) 572 and Bhirukhi Ojha v. Rajbansi 
Kuer, 40 Ind. Cas. 638; 2 P. L. W. 31, distinguished. 
It is left, to the Collector to determine in each 
particular case what description should be given of 
the estate in order to notify tothe public the estate 
intended to be sold. There is no direction either in 
Bengal Land Revenue Sales Act or in the rules framed 
by the Board of Revenue that the description of the 
estate in the sale notification should he on reference 
to the registers A, C or D which the Collector has to 
keep under the provisions of the Land Registration 
Act and if the register D and the other registers 
kept by the Collector be erroneous and do not give 
a full description of the estate that is no ‘ground for 
setting aside the sale of an estate, if the notification 


. of sale contains a correct description of the estate. ip. 


815, col. 1.] 

There is nothing in the law or in the rules framed 
under the Bengal Land Revenue Sales Act prescribing 
that when there are a large number of proprietors the 
names of allofthem should be given in the notification. 
[p. 816, col. 2.] 

Ravaneshwar Prasad Singh v. Baijnath lam 
Goenka, 28 Ind. Cas. 699; 42 0. 897: 6 L. W. 355; 19 
O. W.N. 481; 17 M. L. T. 321; 21 C. L. J. 412; 13 A. 
L. J. 501; 28 M. L. J. 583; 17 Bom. L. R. 442; (1915) 


M. W. N. 559; 42 I. A. 79 (P. O.), distinguished. 


F. A. No. 287 or 1922. 


First appeal from a decision of the Sub- 
ordinate Judge, Gaya, dated the 16th Sep- 
tember, 1922. 

Messrs. Hasan Imam, Mehdi Imam, Rai 
G. S. Prasad and Raghunandan Prasad, for 
the Appellants. 

Messrs. Manuk, H. L. Nandkeolyar saks: 
N. Rai, for the Respondents. 


-F..A. No. 108 or 1923. 


First appeal from a decision of the Sub- 
ordinate Judge, First Court, Gdya, dated 
the 17th March 1923. 

Messrs. Wanuk, I. L. Nandkelyar and S. 
N. Rai, for the Appellants, 

Messrs. Mehdi Imam, Rai G. S. Prasad, 
Raghunandan Prasad and Kailaspati, for 
the Respondents. 


. JUDGMENT. 

‘Kulwant Sahay, J.—These two ap- 
peals were argued at great length, and 
after the completion of the arguments, 
judgment was reserved, and when notice 
was given. to the parties about the delivery 
of judgment they intimated that the matter 
was’ going to be settled out of Court and 
asked us to postpone the delivery of judg- 
ment. They have this day filed two peti- 
tions of compromise. By this compromise, 
Appeal No. 287 is to be dismissed, and 
Appeal No. 108 is to-he decreed. This is 
exactly the decision that I had arrived at, 


7 


808 
but the terms ofthe compromise are that, 
although the title of the auction-purchaser 
at the revenue sale is confirmed, he agrees 
to re-convey the property on receipt of a 
certain sum of money to the plaintiffs- 
appellants in Appeal No. 287. The other 
respondents-in the appéal are not ‘parties 
to the compromise, and Appeal No. 108 
cannot be decreed on’ compromise so far as 
the persons other than those joining the 
compromise are concerned. It is, therefore, 
necessary to write out a judgment in the 
appeals. | - 

Theseappeals arise outoftwosuits brought 
by two sets of proprietors of a revenue 
paying estate, named Bara Lodhway, bear- 
- ing Touzi No. 3040 in the Gaya Collectorate 
for setting aside the sale of the estate for 
arrears of Government revenue held under 
the provisions of Act XI of 1859. The 
gale took place on the 6th of January, 
1919, for an alleged arrear of Rs. 6-11-0 on 
account of what is known as the kist 
September, 1918. The defendant No. 1 in 
both the suits, Rai Bahadur Kashi Nath 
Singh, was the ostensible purchaser. 
The two sets of plaintiffs preferred two 
appeals. before the Divisional Commis- 
sioner which were both dismissed on the 
2156 March, 1919. Thereupon Babu Radha 
Kant Lal, one of the proprietors, instituted 
Suit No. 177 of 1919 in the Second Court 
of the Subordinate Judge of Gaya on the 
12th of April 1919. Another set of pro- 
prietors, Babu Basudeo Narain and others, 
instituted a separate suitin thersaid Court 
of the Second Subordinate Judge at Gaya 
on the 14th February, 1920, and” this suit 
was registered as No. 25 of 1920. Suit 
No. 177 of 1919 was tried by the Additional 
Subordinate Judge of Gaya and dismissed 
by his decision, dated the 16th September; 
1922, Suit, No. 25 of 1920 was tried by an- 
other Subordinate Judge of Gaya who by 
his decision, dated the 17th March, 1923, 
‘decreed the suit and set aside the sale. 
Appeal No. 287 of 1922 is by the heirs of 
Babu Radha Kant Lall, who is now dead, 
and arises out of Suit No. 177 of 1919. 
Appeal No. 108 of 1923 is by Rai Bahadur 
Kashi Nath Singh and others the purchasers 
at the revenue sale and arises out of Suit 
No. 25 of 1920. ; 

The two appeals have been heard con- 
secutively one after the other. Some of 
the points are common to hoth the appeals 
whilethere are some points which are not 


eommon, 


x 
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The allegations contained in the plaint - 
in the suit out, of which Appeal No. 287 | 
of 1922, viz., the ‘appeal by the heirs of . 
Babu Radha Kant Lal, arises are shortly 
these. 

Mahal Bara Lodhway bearing Touwzi ` 
No, 3040 and sadr jama or Government 
revenue of Rs. 202-11-7 was held in pro- 
prietary interest by the plaintif and 
defendants Nos. 2 to 20. The mahal con- - 
sisted of three villages, viz., Mouza Bara, 
Mouza Bazida and Mouza Pipra. The 
different proprietors held diferent shares 
in these three villages. Some of them had 
shares in all the three villages while others 
had shares in two ofthem, and some in 
only one of them, The shares held by the 
different proprietors are set out in schedule 
A annexed to the plaint. The case of the 
plaintiff is that defendant No. 2, Babu 
Matukdhari Singh, who along with the 
membérs of his family held a 2-annas 13- 
dams 6-kauri 10-bauris share in each of the 
Mouzas Bara and Bazida, and 5-annas 2-- 
dams 13-kauris 10-bauris share in Mouza 
Pipra, was heavily indebted and his share ' 
was heavily mortgaged, and in order to 
get rid of the mortgage he fraudulently 
made defaultin payment of the Govern-: 
ment revenue with a view to have the 
whole estate sold for arrears of Govern- 
ment revenue andto purchase the same 
in the benami of some one, thereby avoid- 
ing the encumbrance under the provisions 
of Act XL of 1859. It is alleged in the 
plaint that the plaintiff regularly paid: 
his share of the Government revenue, but 
that Matukdhari. Singh deliberately made 
default in paymentof his shareso that in 
the instalment of September, 1918, there was 
an arrear of Rs, 6-11-0 andon account of 
this arrear the estate was put up for sale 
at auction and was actually sold on the 
6th January, 1919. It is alleged that, the 
manager and tahksildar of the plaintiff, viz., 
Ramashankar Bhattacharji and Jawahir 
Singh were aware of the existence of the 
arrear and of the fact of the estate being 
put up for sale but in collusion with 
Matukdhari Singh they refrained from 
taking any action to prevent the sale by 
payment of the arrears, and that Matuk- 
dhari Singh himself made the purchase in 
the farzi name of his relation, Rai Bahadur 
Kashi Nath Singh, defendant No. 1 in 
the suit. It isalleged in the first place 
that the sale was without jurisdiction and 
a nullity inasmuch as there was no arrear 
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of revenue as contemplated by Act XI 
of 1859 on the date the estate was actually 
sold by the Collector. It is next alleged 
that the sale was badon account of cer- 
` tain illegalities and irregularities in the 
conduct of the sale, as set outin para. 17 
of the plaint. Next, itis alleged that the 
“gale was brought about fraudulently by 
Matukdhari Singh and he was the real 
purchaser, defendant No. 1 Rai Bahadur 
Kashi Nath Singh being a mere benamidar 
. for him, and that under the circumstances 
of the case the plaintiff was entitled to a 
re-conveyance of his share if the sale be held 
_ to be a valid sale. Lastly, it is alleged that 
what was sold was only Mouza Bara having 
an area of 120 acres 1 r, 32 p. and not the 
remaining two Mouzas Bazida and Pipra, 
the entire area of all the three Mouzas 
being much more than 120 acres odd.. The 
~ prayers in the plaint were:—TFirst, for a 
declaration that the sale held on the 6th 
of January, 1919, was invalid and void and 
without jurisdiction, secondly, that the sale 
be set aside on account of illegalities and 
irregularities in the conduct of the sale; 
thirdly, that if the sale cannot be set aside 
then a decree may be made directing a re- 


conveyance to the plaintiffof his shareinthe . 


_estate.as set out in schedule A to the plaint, 
and lastly, that, in any event, it may be 
declared that what passed by the sale was 
an area of 120 acres 1 r.32 p. out of the 
estate bearing Touzi No. 3040. 

‘ In the second suit, viz, Suit No. 25 of 

1920 giving rise to Appeal No. 108 of 1923, 


defendants Nos. 1 to 4 are Rai Bahadur. 


Kishi Nath Singh’ the, purchaser at the 
revenue sale and the members of his family; 
defendants Nos. 5 to 15 are Matukdhari 
Singh and the members of his family. 
Defendants Nos. 39 to 42 are Babu Radha 
Kant Lal, the plaintiff in the first suit, and 
the members of his family, and the other 
defendants are the remaining co-sharers of 
the estate, In this suit the allegations as 
regards the points of law are the same as 
in the first suit, viz, that the sale was null 
and- void on account of there being no 
arrears of revenue on the date of sale, 
and that the sale was bad on account of 
illegalities and irregularaties in the 
conduct of the sale. The allegation of 
fraud, however, as made in’ the plaint in 
this suit was different from that made by 
Babu Radha Kant Lalin his suit. It was 
alleged in this suit that the arrear of 
Rs, 6-11-7 falling due in the instalmtnt of 
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September, 1918, was due not only from 
Matukdhari Singh and the members of his 
family but also from Radha Kant Lal and 
other co-sharers and that the sale was 
brought about by the said co-sharers 
who intentionally made default in 
paying their quota of the Government re- 
venue in collusion and in conspiracy with 
one another forthe purposes of depriving 
the plaintiffs of their share of the estate 
and of the heavy mortgage lien they had 
over the share of Matukdhari Singh in the 
estate. Itwas alleged that the defendants 
Nos. 1 to 4, viz., Rat Bahadur Kashi Nath 
and the members of his family actively or 
inactively joined the other co-proprietors in 
the conspiracy to deprive the plaintiffs of 
their property. It was alleged in this suit 
also that the ‘real purchaser at the revenue 
sale was not Rai Bahadur Kashi Nath Singh 
and the members of hisfamily but Matuk- 
dhari Singh andthat Rai Bahadur Kashi 
Nath Singh was a mere benamidar for him, 
The prayer in this suit was for a declaration 
that the sale was illegal, null and void or at 
least bad in law on account of material 
irregularities and illegalities in the conduct 
of the ‘sale and, that, therefore, the same 
may be set aside. There was a prayer in 
the alternative for a re-conveyance to the 
plaintiffs of their share in the estate as set 
out in the schedule annexed. to the plaint. 
There was no prayer in this plaint for a 
declaration that what passed by the sale 
was merely an area of 120 acres and odd as 
alleged in the plaint of Radha Kant Lal. 
It will appear from the above statement of 
the allegations of the plaintiffs in the two 
suits that the sale was sought to be set 
aside on the grounds, first, that it was with- 
out jurisdiction a3 there was no arrear 
on the date of sale, secondly, that the sale 
was bad in law on account of illegalities in 
the conduct of the sale, thirdlv, that the 
sale was brought about by fraud of the co- 
sharers to which the auction-purchaser was 
alleged to be a party, and that what passed 
by the sale was only an area of 120 acres 
odd. The first two points are common to 
both the suits and may be considered to- 
gether. The question of fraud has to be con- 
sidered separately as also the question as 
regards what passed by the sale. 

The learned Subordinate Judge who 
decided the suit of Radha Kant Lal held 
that the sale was not null and void on the 
ground of there being no arrears on the 
date of the sale, while the learned Subordi- 
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nate Judge who trièd the second suit held 
that the sale was without jurisdiction inas- 
much as there was no arrear on the date of 
sale. Ishall first proceed to consider this 
question which is common to both thé suits. 
Section 2 of Act XI of 1859 provides that 
if the whole or a portion of a kist or instal- 
ment of any month of the era according to 
which the Settlement and kistbandi of any 
mahal havé been regulated be unpaid on 
the first of the following month of such era, 
the sum so remaining unpaid shall be con- 
sidered an arrear of revenue. Section 3 of 
the Act provides that the Board of Revenue 
shall determine upon what dates all arrears 
of revenue and all payments which by the 
Regulations and Acts in force are directed 
to be realised in the same manner as arrears 
of revenue shall be paid up in each district 
in default of which payment the estates in 
arrear in those districts shall be sold at 
‘public auction to the highest bidder. It 
will, therefore, be noticed as pointed out in 
Amrita Lal Roy v. Secretary of State for 
“India (1) in the judgment of Newbould, J., 
“ that the liability of an estate to sale under 
the Act depends on three dates. The first 
. ig the date on which the instalment of 
` revenue is payable under the terms of the 
Settlement. Ifitis, not paid.on this date 
under s. 2 of the Act it does not become an 
arrear of revenue until the first of the fol- 
lowing month which is the second date 
and though the unpaid sum has become an 
arrear of revenue, the estate is not liable to 
sale under the Act unless this arrear of 
révenue remains unpaid on the latest day 
of payment as fixed by the Board of Revenue 
’ under s. 3 of the Act. This is the third 
date, The allegation of the plaintiffs in the 
two suits in the present case is that there 
was no arrear of Government revenue as 
defined by s. 2 of the Act on the 6th of 
‘January, 1919, when the estate was sold. 
Their case is that there was default in the 
September kist of 1918 and that accordingly 
“under s. 2? of the Act it did not become an 
arrear until the Ist of October, 1918, and 
the latest date-of payment thereof as fixed 


by the Board of Revenue under s. 3of the Act 


was the 12th of January, 1919, up to which 
date the proprietors were entitled to pay 
up the arrears and that, therefore, the sale 
held before the 12th of January, 1919, was 
void and without jurisdiction. It has been 
- contended on the otherhand by the auction- 


(1) 46 Ind. Cas. 447; 28 O. L. J. 51; 22 0. W. N. 769; 
a5 O, Ladi 221, ` 
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purchaser that what is called as the kist of 
September, 1918, was not the kist or instal- 
ment contemplated by s. 2 ofthe Act, but 
the latest date of payment as contempiated 
by s. 3 of the Act,- and that the estate had 
already fallen into arrears before the instal- 
ment of September, 1918, for which the latest 
date of payment was the 28th of September, 
1918, and that, therefore, the sale held after 
the 28th of September was a valid and legal 
sale. 

- The question of importance, therefore, for 
decision in the present case is as to when 
the estate fell into arrears. No evidence 
has been adduced in these suits as regards 
the original Settlement and kistbandi of the 
mahal in dispute. It is in evidence that all 
the records relating to the original ‘Settle- 
ment of the mahals in the district of Gaya 


-were destroyed during the Mutiny of the 


year 1857. It appears from the evidence 
that the estate bearing Touzi No. 3040: was 
constituted into a separate estate under a 
Collectorate partition effected under the. 
provisions of Act VIII (B. ©.) of 1876 which 
was completed in the year 1887-88. Under 
s. 123 of the Bengal Act, VIII of 1876, the 
Collector is required to serve a notice on 
every recorded proprietor of a separate 
estate informing him that from the date 
specified in such notice the separate estate 
assigned to him will be deemed to be se- 
parated from the parent estate and to be 
separately liable for the amount of land 
revenue specified is such notice and calling 
auponhim to enterintoaseparateengagement 
for the payment of such revenue. There 
is no evidence in the present case of any 
such engagement as is provided for in s. 123 
having been entered into by thé proprietors 
of the separate estate Jouzi No. 304 

Indeed evidence has been produced in the 
present case to show that there is no such 
document in the record room of the Col- 
lector of Gaya. Section 125 of Act VIII of 
1876 provides that “from the date specified 
in the notice referred to in s. 123 each 
separate estateshall be borne on the Revenue 
Roll and General Register of the Collector. 
asa distinct estate separately liable for the 
amount of land. revenue assessed upon it 
under this Act, and shall be so liable; whe- 
ther the proprietor has executed an agree- 
ment for the payment of the amount of 
land revenue só assessed upon the said 
estate, or whether he shall have failed to 
executeesuch agreement’. Therefore, we 
have got no evidence at all in the present 


“which is Ex. 


r 
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case as- regards the kists contemplated by 
s. 2 of Act XI of 1859 either of the 
original Settlement or of the engagement 
entered into by the proprietors after the 
partition completed in the year 1888. The 
Board of Revenus has, however, fixed the 
latest dates of payment under s. 3 of 
Act XIof 1859. These dates, so far as 
the estate in dispute is concerned are. the 
Tth June, 28th September, 12th January 
and 28th March. These dates are com- 
monly known as the June kist, the September 
kist, the January kist and the March kist. 


‘These datés are not the kist dates of the 


original Settlement as contemplated by s. 2 
of fhe Act. Reference has been made on 
behalf of the appellants to the Touzi Ledger 
4 in Radha Kant’s suit and 
Ex. 13 in the other suit. It appears on refer- 
ence to this Touzt Ledger of 1918, that in the 
first kist, which is the June kist of 1918, a 
sum of Rs, 5-3-4 is shown as arrear which 
was paid on the 6th of June, 1918. Various 
other sums were paid on the 7th of June on 
account of the current demand. The lower 
portion in the same ledger for the first 
kist shows a demand of.Rs, 5-3-4 on: account 


of arrear and of Rs. 38 as current demand, 


and the payments. as shown therein are 
Rs, 5-3-4 on account of arrear and of 
Rs, 44-13-0 on account of current demand 
leaving an excess at the end of the kist of 
Rs. 6-13-0. In the second kist which is 
the September kist of 1918, we find that 
there was no arrear of demand and the 
excess payment. of the previous kist of 


_ Rs, 6-13-0 is brought forward in this Wist. 


There was a demand of Rs. 63-10-0 on 


< account of the currént revenue for this 


second kist, and a sum of ‘Rs. 50-20 only 
was paid in this kist which, together with 
the Rs, 6-13-0 excess payment of the previous 
kist, made up Rs. 56-15-0. Deducting this 
sum of Rs. 56-15-0 from the current demand 
of Rs. 63-10-0 a sum of Rs. 6-11-0 remained 
due at the end of the kist which is shown 
there as the balance at the end of the kist. 
It was for this arrear that the sale was held. 

Itis contended by the learned Counsel 


- for the appellants that the sum of Rs. 5-3-4 


shown as arrear in the first, kist was thé sum 
which became an arrear in June and not in 
the previous kist of March, and that simi- 
larly the sum of Rs. 6-11-0 shown as the 


| balance at the end of the second kist did 


not become an arrear until the-firsat of the 
following month, viz., October, 1918. This 
argument is based, on the ‘supposition that 
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the kist dates in June, September, January 
and March are the kist dates of the original 
kisthandi as contemplated by s. 2 of the 
Act. But, as I have already ramarked, 
there is nothing to show what wete the ori- 
ginal kistbandi dates under s. 2 of the Act. 
According to the defendants, these dates are 
the latest dates of payment under s. 3. of 
the Act, the original kistbandi dates fixed 
under s. 2 being unknown and forgotten. 
The presumption of law is that the Collector 
acted properly in holding the sale. It lies 
on the plaintiffs to prove ‘that the sale was 
brought about improperly, and that the 
Collector had no jurisdiction to effect the 
The plaintiffs have to prove that 
dates in June, September, January 
and March are the dates contemplated 
by s. 2 of the Act, otherwise the pre- 
sumption would be‘ that they are the 
lastest dates of payment, and everything 
in connection with the sale was regularly 
done. Under the provisions of s. 3 of Act 


the 


. XI of 1859, the Board of Revenue has fixed 
- the latest dates of payments, and they are 


to be found in the rules made by the 
Board of Revenue under the Revenue Sale 
Law and printed at page 152 of the Revenue 
and Patni Sale Manual published under 
the authority of the Board, of Revenne, 
Bihar and Orissa. The sum of Rs. 5-3-4 
shown as arrear in the Touzi Ledger, is 
clearly the balance due before the previous 
kist of the 28th of March the latest date of 
payment whereof was the 28th of March, 
and the estate might have been sold for 
The 
Touzi Ledger is prepared under rules framed 
by the Board of Revenue, and on a reference 
to r. 5 s. 18 of the Board's Rules printed 


-at page 58 of the Board’s Touzi Manual, 


1923, it would appear that the word “de- 
mand” occurring in the Touzi Ledger means 
“suins due from proprietors, farmers or 
raiyats for the recovery of which legal 
steps: can atonce be taken on the day 
immediately following the latest day of 
payment”. The foot-note on pages 94-95 
in Part III of the paper-book in Appeal 


No. 108 of 1923 shows that the dates 7th 


June, 28th September, 12th June and 28th 
March, whichare shown there as the first, 
second, third and fourth kists, are the 
latest dates of payment. The heading is 
“ Annual demand of the land revenue” and 
according to the definition of. “demand”, as 
contained in r. 5 of the Touzi Manual, just 
mentioned it would mean the latest date 
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. of payment and not the kist dates as con- 
templated by s, 2 of Act KI of 1859. The 


word “kist” is defined in Chap. I, r. 5 of- 


the Touzi Manual as indicating the period 
“between one latest day of payment of 
arrears of revenue and the next’ and has 
not the restricted meaning assigned to it 
in s.2 of Act XI of 1859. Therefore, no 
argument in favour of the plaintiffs can be 
based on the use of the words “kist” and 
“demand” in the Touzi Ledger, 
Reference has been made on behalf of 
the appellants in Appeal No. 287 to a docu- 
ment marked as Ex. 17 in that case. and 
printed at pages 124-25 of Part III of the 
paper-book in that appeal. This is an 
extract from the Revenue Roll and it gives 
at the top the revenue as divided into instal- 
ments according to the months of the fasli 
year. In the lower part of ‘this extract is 
given the land revenue Touzi Roll prepared 
under the Touzi Manual, Appendix P, and 
in this the instalments of the revenue are 
shown as payable on the 7th June, 28th 
September, 12th June and 28th March, and 
. from this it is argued that these are the 
kist dates as contemplated by s. 2 of Act XI 
of 1859 as fixed after the partition But, on 
a reference to the Touzi Manual, it appears 
that this is not so. Chapter II, s,l,r. lof 
the Touzi Manual states that the Touzi Roll 
of a district is a list of the estates from 
“which the land and Police revenue of the 
. district is collected showing the revenue 
assessed upon each estate divided into 
amounts due on each latest day of payment. 
It is clear, therefore, that the dates given in 
this Revenue Roll as the instalments in 
June, September, January and March are 
thellatest dates of payment. : 
Reliance has been placed by the appellants 
_in Appeal No. 108 upon the deposition of 
their witness, Saiyid Abdul Ghani, who says 
that after confirmation of the batwara the 
kists payable for revenue were told to the 
maliks, they were the same four kists which 
existed from the Permanent Settlement, and 
that the maliks were also informed that in 
ease of default of one kist the amount 
might be paid in the next kist. It is clear 
that this witness is not a competent witness 
to speak of the kists settled at the time of 
the Permanent Settlement. Moreover, from 
his cross-examination, it appears that this 
witness wants to make out that there was a 
regular proceeding before the Collector 
under which the kistbandi of the mahal 
was settled; but no such proceeding has 
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been proved in the present case. This 
witness is not a reliable witness, and it 
cannot be held upon his testimony that the 
dates in June, September, January and 
March are the dates of the kistbandi under 
the Settlement as contemplated by s. 2 of. 


‘the Act. 


Reliance has been placed on behalf of 
the appellants upon a number of decisions, 
most of which have nothing to do with the 
facts of the present case. I propose to 
deal with the decisions which have some 
bearing on the present case. In the case 
of Haji Buksh Ilahi v. Durlav Chandra - 
Kar (2) the appellant was the holder of a 
Government tenure in Dihi Panchanagram 
under a kabuliyat executed by his predeces- 
sor-in-title in the year 1874. The kabuliyat 
provided for payment of the jama in the 
Collectorate within the 28th day of June 
every year. The provisions of Act XI of 
1859 were made applicable to such tenures 
by Act VII of 1868. The Revenue Author- 
ities treated the date 28th of June as the 
latest date of payment. It was held by the 
Privy Council that by s. 2 of Act XI, the 
revenue became an arrear on the Ist of 
July following. The Board of Revenue by’ 
a notification under s. 3 of the Act had 
fixed 28th June of each year as the latest | 
date of payment. The default was made ` 
on the 28th of June, 1902, it, therefore, 
became an arrear on Ist of July, 1902, and 
the estate was not liable to sale until the. 
28th of July of the following year. There- 
fore, the sale which was held in March 1903 
was held tobe an invalid sale held without 
jurisdiction. In that case the original 
kistbandi under s. 2 of the Act was known, 
and the Privy Council held that the 
revenue did not become an-arrear until the 
first of the following month, In the present 
case the original kistbandi under s, 2 is not 
known, and this case is of no help to the 
appellant. 

Reliance has next been placed by the 
learned Counsel for the appellants upon a 
decision of a Division Bench of this Court 
in Chhakowri v. Secretary of State for India 
(3). This case, no doubt, lends a certain 
amount of support to the argument advanc- 
ed on behalf of the plaintiffs-appellants, 
but no distinctian was drawn there between 


(2) 16 Ind. Cas. 821; 39 C. 981; 16 ©. W. N. 842; 23 
M. L. J. 206: 12 M. L. T. 385; (1912) M. W. N. 1005: 14 
Bom. L. R. 1083; 10 A. L. J. 452; 160. L. J. 620; 391. 
À. 177 P.O). 

(3) 52 Ind. Oas. b90; 5 P. L. J. 66; (1920) Pat. 1, 


(96 LO. 1986] > 2., 
the dates fixed unders.2 and those under 
s. 3of the Revenue Sale Law. The same 
dates were taken as fixed under both the 
sections. There was, however, nothing to 
show that the two dates contemplated by 
ss. 2 and 3 coincided. Reliance was placed 
“by the learned Judges for their decision 
upon the case of Harkhoo Singh y. Bunsidhur 
“Singh (4). ‘On an examination of that case, 
it is evident that it does not support 
the decision in Chhakowri's case (3). In 
the case of Harkhoo Singh v. Bunsidhur 
Singh (4) the original Settlement and the 
kists fixed after partition, were known, the 
March kist, as fixed after the partition, was 
not paid, and, therefore, it became an arrear 
on the Ist of April, and the latest day of pay- 
ment thereof was the 28th of June. The sale 
which was held after the 28th of March 
and before the 28th of June was held to be 
without jurisdiction. ‘The dates of the 
original kistbandi being known there was 
no difficulty in finding out when it became 
an arrear and what was the latest date of 
payment thereof. Mr. Justice Das who was 
one of the Judges who decided the case of 
Ohhakowri Singh has expressed a different 


view in a recent case in Suraj Narayan: 
-Chaudhury v. Saraswart Bahuria (5), which . 


is in accordance with the view contended 
for by the learned Counsel for the defend- 
ants. : 

Reliance has also been placed upon the 
decision of this Court in Bhirukhi Ojha v. 
Rajbansi Kuer (6). In that case there was a 
default in the June instalment of 1911. 
The sale was held on the 21st of September 
. 1911. The Subordinate Judge had held 
that the revenue did not become an arrear 
until the ist of July, and the latest date of 


payment thereof was the 28th of September. 


. Iyl1, and so the sale held before that date 
was ab initio void. In the High Court, 
papers were produced to show what ‘the 
original instalments were. This Court made 
a remand to find out upon evidence what 
were the sists of the original Settlement 


and what were the latest dates of payment. 


' thereof. This case, therefore, is of no help 
to the plaintiffs-appellants. 

In Amrit Lal Roy v. Secretary’ of 
State for India (1) the estate was sold 
for arrears of January instalment of 1908. 


(4) 25 0.876; 20. W.N. 360; 13 Ind. Dec. (S. s) 
è 


(5) 88 Ind, Cas. 485; 6 P, L. T. 738; 3 Pat. L, R. 237; 
A. L. R. 1925 Pat. 750. 
(6) 40 Ind, Oas. 638; 2 P, L, W. 31. $ 
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The sale was held: op the 25th of March, 
1908. The sale proved abortive on ac- 
count of the purchaser’s failure to pay the 
purchase-money, and there was a re-sale on 
the 25th of June 1908. The original kist- 
bandi of ‘the mahal as fixed under s. 2 of 
the Act was not known, and the arguments 
advanced in that case were similar tothe 
arguments advanced by the plaintiffs in the 
present case. Mr. Justice Chatterjea held 
that the sale was without jurisdiction. Mr. 
Justice Newbould, however, held that the 
sale was a valid sale. Newbould, J., observ- 
ed as follows: “As the proprietor is safe, 
provided he pays his revenue before the 
latest day of payment, the earlier date on 
which it is payable under the terms of 
Settlement has been lost sight of in practice 
and the later date on which the hist must 
be paid is called the kisi date. That 
is to say, the kist referred to as the 
January kist is not the kist payable in 
January under the kistbandi but the kist 
for which the latest day of payment fails in 
January”. Chitty, J., observed as follows: “In 


the papers to which Mr. Justice Chatterjea 


has referred,no doubt, the kisi is referred to 
as the ‘January kist’ or ‘January talab’. This 
may bedue to the fact that the original 
due dates of payment have been lost sight 


‘of, and the four latest dates for payment 


fixed by the Board of Revenue under s. 3, 
namely, 12th January, 28th March, 28th June 
and 28th September have been carelessly 
taken to give names to the several kists, 
which were really payable before those dates 
but payment ofwhich might be received 
up to those dates”. These observations apply 
to the facts of the present case. It is clear 
that the original kistbandi under s. 2 of the 
Revenue Sales Act being unknown and for- 


_ gotten, the latest dates fixed under s. 3 are 


popularly known as the kist dates. They 
are clearly not the kistband: dates as provid 
ed for bys. 2, but the latest dates of pay- 
ment as fixed by the Board of Revenue 
under s. 3 ofthe Act. 

On a consideration, therefore, of the evi- 
dence and the circumstances of the case and 
the clear terms of ss. 2 and 3 of the Bengal 
Revenue Sale Law, itis clear thatin the 
present case 28th of September, 1918, was the 
latest date of payment, and that thesum 
of Rs. 6 odd was in arrear for which the 
sale could legally be held before the 12th of 
January 1919, and the sale, therefore, held 
on the 6th of January was not without 
jurisdiction, 
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“The next “point isas regardsthe jnregulari- 
ties in the conduc? of the sale. “These are 
set out in para, 17 of the plaint in the suit 
of Radha Kant Lal, and in para. 20 of the 
plaint in the suit of Basudeo Narain Singh. 
The learned Subordinate Judge who decid- 
ed theauit of Radha Kant Lal has dealt 
with theirregularities urged before him and 
has cometo the conclusion that there was 
no irregularity in the sale.. The learned Şub- 
- ordinate Judge who decided the suit of 
Basudeo Narain Singh having held 
that the sale was void, did not think 
it necessary to dilate upon the alleged 
irregularities resulting in the sale. “He 
refers only to one point, namely, that 
the revenue assessed on the estate was 
Rs. 202-11-7, but the notification under 
s.6 of the Act showed the revenue to be 
Rs. 202-12-0. He does not refer to any other 
irregularity in the course of hisjudgment; 
but the finding that he comes to is that the 
sale was vitiated with irregularities and 
illegalities and was fit to be set aside. Bafore 
us ‘the irregularity mainly pressed by the 
learned © wnsel for the plaintiffs-appellants 
was that the notification under s. 6 of Act 
XI of 1859 was not properly drawn up in- 
-asmuch as the description of the property 
was incomplete, the sadr jama stated there- 
in was incorrect, and that the names of the 


t proprietors of the estate were not set out. 


The notification under s. 6 of Act XI of 
1859 issued by the Collector is Ex. G-1 and 
is printed on page 45 of the Paper-book, 
Part III, Appeal No. 287 of 1922. The 
second column gives the name of the mahal 
which was going tobe sold as Bara Lodhway, 
Perganna Maher. Reference has been 
made by the learned Counsel to register D 
of Bara Lodhway (Exs. 5 to 52) printed on 
pages 90 to 93 of the paper-book in the said 
appeal, in which the area of the estate is 
shown as 120 acres 1 r. 32 p. Now, this, asa 
‘matter offact, is the area ofonly one of the 
villages comprising the estate Bara Lodhway 
Touzi No. 3040, namely, of Mouza Bara alone. 
The other two villages Bazida and Pipra 
- are not shown anywhere inthis register D. 
Exhibit 6 contains extracts from register 
A, and the serial No. 831 isof the’ estate 
Bara Lodhway Perganna Maher, bearing 
Touzi No. 3040,.and the specifications of 
Mouzas in col, 5 contains the name of 
Mouza Bara Lodhway bearing No. 648 in the 
Mouzawar Register and having an area of 
120 acres 1 r. 32 p. with a Government 


"revenue of Rs, 202-12-0, Exhibits 7 to 73 are « 


_ing bidders to know as to what- 
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extracts from register C., namely, the Mouza- 
war registerkept bythe Collector. In this 
register we get the names of four Mouzag 
Bara Lodhway bearing No. 636, Bazida bear- 
ing No. 637, Pipra bearing No. 648 and 
Dhaneta (wrongly printed as Diha) bearing 
No. 198. The areas of the four Mouzas are 
given in the third cloumn, and the 5th 
column gives the numbers borne by these 
Mouzasin the General Register A. In this 
register the area of 120 acres is shown as~ 
against the fourth village. Itis further to 
bè noticed that while in the register A 
(fix. 6) Bara Lodhway is said to correspond 
to No. 648 in the Mouzawar Register, in the 
Mouzawar Register (Ex. 7) No. 618is Mouza 
Pipra and not Bara Lodhway which has gota 
different number, viz., No. 636. The area also 
do notagree, and the number in col. 5 of the 
register "o does not correspond with the 
number in the register A, Exhibit 6 is the 
Mahaiwar register of Bara Lodhway, and in 
this register the jama (revenue) is shown as 
Rs. 392-8-5 in respect of Bara Lodhway. The 
learned Counsel for the plaintiffs-appellants 
refers to those registers kept by the Collector 
andcontends that the description of the pro- 
perty asgiven in the notification of sale under 
s. 6 was ‘Misleading, and that the intending 
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bidders were misled as regards the proper- 


ty which was going to be sold, He refers to 
the deposition of Mr. Yaqub who was one 
of the bidders ab the sale who says that in 
bidding at the revenue sale he generally 
makes inquiries from Register D, that he 
had referred to register D about Bara Lodh- 
way, and he found that only one Mouza 
was on sale and the area thereof was 120 
acres. ‘He accordingly offered bids up to 
Rs. 4,800. Ifthe area had been more, he 
would have bid much higher. Another 
bidder at the sale, Bipat Ram, alsostates 
that he ascertained from register D the area 
of the estate which he found to be 120 acres. 
‘Muhammad Yusuf, another bidder, states that 
Bipat told him that the area of the estate go- 
ing to be sold was 120 acres or 125 acres; and 
it is argued that,from this evidence, itis clear 
that the description | of the property was not | 
a sufficient description to enable the intend~ 
was 
actually going to be sold. His contention 
is that all the three villages comprised in. 
the estate ought to have been named inthe 
sale notification.. / 

Now, the short answer to this. argument 
given by the learned Counsel for the defend~ 
ante-respondents is that the Ogllector does 
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“mot sell an estate under the Bengal Revenue 
“Sale Law with reference to the registers 
_ which he has to keep under the various 
- enactments; nor does Act XI of 1859 refer 


.in any shape or form to those registers.! 


. Revenue sales are held under the Revenue 
Sale Law, and all that is necessary for the 
_validity of the sale is a strict compliance 
with the provisions of the Revenue Sale 
Law alone. Now, the Revenue Sale Law 
distinctly lays down what is to be done 
when an estate has to be sold for realiza- 
tion of arrears oftreveriue. Sections 5, 6,7 
-and 13 of Act XI of 1859 prescribe the noti- 
fications which the Collector has to issue 
before holding the sale of an estate. Inthe 
` present case it is conceded that notification 
under s. 5 was not necessary. It is also 
conceded that notification under s. 7 was 
duly issued and served. The only complaint 
is as regards the notification under s, 6. 
Section 13 relates to the sales of shares ofan 
estate and has nò application to the present 
case which was a sale of an entire estate. 
The form of notification under s. 6 as ap- 
proved by the Government is given on page 
_ 168 0f the Revenue Sale Manual published 
under authority of-the Board of Revenue; 
andr.2 ofs. 5of the Rules made by the 
Board says that the said form should be 
followed by Collectors as far as possible in 
notifying estates and shares forsale, The 
2nd column of the form of: notification con- 
-tains the heading, names of mahal and 
parganna. It leaves it to the Collector. to 
` determine in each particular case what des- 
cription should be given of the estate in 


order to notify to the public the estate- ' 
intended to besold. ‘There isno direction. 


either in the Act or in the rules framed by 
the Board of Revenue that the description 
of the estate in the sale notification should 
be on reference to the registers A, O or 
D which the Collector has to keep under 
the provisions of the Land Registration Act, 
and if the register D and the other regis- 
ters kept by the Collector be erroneous and 
` do not give a full description of the estate, 
that is no ground for setting aside the sale 
ofan estate, ifthe notification of gale con-. 
. tains a correct description of the estate. 
No doubt, some of the witnesses speak of 


having referred to register Din order to. 


find out the area of the estate; but the pur- 
. chaser atthe revenue sale has nothing at 
‘all todo with register D. What was put up 
to sale was the estate bearing Touzi 


` _ . „No. 3040 andnamed as Mahal Bara Lodhway, 
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Register D has nothing to do with the area 
of the estate. The Collectoris required to 
prepare and keep four kinds of registers 
under s. 4 of Bengal Act VII of 1876 
which are known as Registers A, B, C and 
D. Register D isan intermediate register 
of changes affecting theentries in the gene- 
ral and Mouzawar Registers which are regis- 
tera A and ©, Section 18 of the Act pre- 
‘scribes what are the particulars which the 
register D should. contain. It no where 
prescribes the area of the estate to be 
entered in this register. The form of 
register D as preseribed by the Board of 
Revenue is printed at pages 86 and &/ of 
the Bengal Land Registration Manual pub- 
lished under the authority of the Board of 
Revenue, and this form does not contain any 
provision for entéring the area of the estate 
in the register. There is no reason why 
the bidders, if they were really bona jide 
bidders and wanted to know the area of the 
estate going to be sold, went to look into 
the register D kept by the Collector for the 
area and not the Record of Rights of the 
estate prepared under Ch. X of the Bengal’ 
Tenancy Act and kept in the Collector's 
office. The khewatof the estate would have 
given a correct idea of the area contained in 
the estate, 1t seems, therefore, hard to believe 
that the. witnesses referred to by thelearned 
Counsel for the plaintiffs did really make 
inquiries as regards the areaon reference 
to the register D. But, assuming that the 
intending bidders did refer to the registers 
kept by the Collector under the provisions 
of the Land Registration Act and did form 
an incorrect idea of the areaof the estate, 
that, in my opinion, is no ground for set- 
ting aside the sale if the description as 
given inthe sale notification was a correct 
description of the estate. The plaintiff, if 
he can .prove that he has ‘sustained any 
damage on account of the Collector’s keep- 
ing the registers incorrectly, may perhaps 
have his remedy in a suit for damages, but 
that willnot entitle, him to set aside the 
revenue sale. Moreover, although some of 
the witnesses say that they were misled as 
regards the area on a reference to the regis- 
ter D, none -of them says that he was mis- 
ledon a reference tothe General Register A 
or the Mouzawar Register ©. Under ss, 7 
and 15 ofthe Land Registration Act these 
registers have to contain a statement as 
regards the area; and none of them says 
that he was misled on a reference to these 
registers. Asa general rule, an intending 
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purchaser will not care so much for the area 


of the estate as for the income which he will. 


derive from the estate, and this he can 
easily ascertain on a reference to the Settle- 
ment papers of the Record of Rights ofthe 
muhal. The khewats (Exs. M and M2) give 
the area of both cultivated and uncultivated 
lands and the Government revenue of the 
estate, and are sufficient to enable intend- 
ing bidders to form an idea of the value of 
the estate put up for sale. Moreover, one 
does not find anything in the plaint ofthe 
two suits to suggest that the confusion in 
the registers kept by the Collector had mis- 
led any one at the time of the sale; nor was 
this taken asa ground for setting aside the 
sale in the grounds of appeal presented by 
the plaintiffs before the Commissioner of 
the Division, a copy whereof has been filed 
and marked as Ik. O in the case of Radha 
Kant Lal.. One does not find any sugges- 
tion in the grounds before the Commissioner 
to the effect that the wrong area misled 
any bidder at the time of the sale, 


The next misdescription alleged in the 


- gale notification was as regards the amount 
` of the Government revenue, 


which was 
stated therein as Rs. 202-12-0, whereas the 
real revenue was Rs. 202-11-7. No doubt, 
there is this slight difference in the state- 
ment of the Government revenue; but there 
is absolutely no evidence to show that this 
error did in any way misled any one or 
affected.the sale in any way. This point 
was taken before the Commissioner, and in 


‘dealing with it the-Commissioner in his. 


judgment (Ex. A in Radha Kant's suit) ob- 
served that Rs. 202-12-0 was the correct 
demand as shown in the Revenue Roll and 
Touz} Ledger and on the appellant’s own 


‘showing this was the revenue recorded as 


payable by the estate for more than 30 
This misdescription cannot be urg- 
ed as a ground for setting aside the revenue 
sale. i: 

The next misdescription in the sale noti- 
fication pointed out by the. learned Counsel 
for the -plaintifis was, that the name of 
Bhagwat Prasad alone appeared in the sale 
notification as the proprietor of the estate 
with the words “and others,” anditis con- 
tended that the name of all the proprietors 
oughtto have been. set out. There is, in 
my opinion, no substance in this conten- 
tion. On reference to -register D of the 
Collector, already referred to, it appears 
that Bhagwat Prasad’s was the first name 
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in that register, the other names before his 
having been struck out on account of muta- 


tions of names, and'his name was given in. 


the notification with the addition of the 
words “and others.” There is nothing in 
the law orin the rules framed under the 
Revenue Sales Law prescribing that when 
there are a large number of proprietors the 
names of all of them should be given in the 
notification. It is sufficient to give the 
name ofany one of the proprietors. There 


` is no evidence to show that the absence of 


the names ofall the proprietors from the 
sale notification did in any way affect the 
sale; and the sale cannot beset aside on this 
ground. 


These are all the irregularities complain- 


ed of, and none of these is an irregularity 
which would affect the validity of the sale. 
Reference was made by the learned Counsel 
for the appellants to the decision of the 
Privy Council in Ravaneshwar Prasad Singh 
v. Baijnath Ram Goenka (7). That was a 
case relating to the sale-of a 15-annas 6-dams 
ijmali share of Mahal Bisthazari bearing 
Touzt No. 336. This share consisted of 360 


villages and there were 148separate account | 


opened in favour of transferees or. purchas- 
ers of the interest of individual co-sharérs 
in specific villages or groups of villages. 
In the notification of sale the specifica- 


tion of the share to be sold was in these 


terms “ijmali share which cannot he speci- 
fied, “excluding the separate accounts 
NoOjevcsecacete NG ". Then followed a long 
list of the 148 separate _accounts and 
at the end 
curred “all other shares. besides that 
specified are excluded -from the. sale.” 
Their Lordships of the Privy Council, hav- 
ing regard to the circumstances of that 
particular case, held that this was not a 
proper. description of the property sought 
to besold. At page 910 of the report, how- 


the following words oc» 


ever, we find that their Lordships observed - 


. as follows:—“The object of the law as 
well as of the Board's. Rules requiring 


specification of the properties tobe sold is 
clearly to enable likely ptrthasers among 
the public to know exactly what was going 
to be sold, and to ensure thereby reason- 
able competition. When an estate is adver- 
tised for sale, it is not difficult to specify it; 
in the case of shares of estates the work of 


(7) 28 Ind. Cas. 699; 42 C. 897; 6 L. W. 359; 19.0. 
W. N. 481; 17 M. L. T. 321; 21 0. L.J. 412; 13 A. L. 
J. 501, 28M. L. J. 583: 17 Bom, L, R. 442; (1915) M, 
W. N, 589; 42 I, A. 79 (P. O), ; 
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specification requires care and attention.. 
No hard and fast rule can be laid down in 
regard to its sufficiency, for it must vary 
according to the facts of the each particular 
case.” In the present case, having regard 
to the nature of the property advertised for 
sale, which was an entire estate, itis clear 
that there was no misdescription of the 
estate, and the specification given was suffi- 
cient to enable the intending purchasers to 
know exactly what was going. to be sold. 
In my opinion, therefore, the sale cannot 
be set aside on the ground of irregulari- 
ties. 

The next question is a question of fraud 
which would entitle the plaintiffs to are- 
conveyance of their shares in the estate. 
Now, the two sets of plaintiffs make differ- 
ent cases of fraud in the plaint. Radha 
Kant Lal alleges fraud against Matukdhari 
Singh and the purchaser Rai Bahadur Kashi 
Nath Singh. Basudeo Narain Singh and 
others in their plaint impute fraud to all 
the remaining co-sharers including Radha 
Kant Lal. In fact their case is a case of 
coaspiracy to deprive the plaintiffs in that 
suit of the heavy mortgage lien which they 
had upon the share of Matukdhari Singh. 
It is, no doubt, true that Matukhdhari 
Singh’s share was heavily mortgaged. The 
mortgages are the Ex. 13 series in Radha 
Kant’'s suit. They come to a total amount 
of Rs. 30,000 and odd, and what was mort- 
gaged was the share of Matukhdhari Singh 
and the members of his family in Bara 
Lodhway. According to the plaint of Radha 

‘Kant Lal, Matukdhari Singh deliberately 
made a default in payment of Government 
revenue with a view to avoid the mortgages 
and to purchase the property himself ia 
-the benami of some one else. According to 
him the real purchaser at the sale is not 
Kashi Nath Singh, but Matukdhari Singh 
himself; and, if Matukdhari brought about 
the sale fraudulently and purchased it him- 
self, it is contended that the plaintiffis 
entitled to a re-conveyance. It is, as I have 
said, true that Matukdhari’s share was 
heavily encumbered. It also appears that 
Kashi Nath Singh is a near relation of his, 
being his own sister’shusband. The ques- 
tion is whether the evidence is sufficient to 
establish fraud anda benamt purchase by 
Matukdbari Singh so as to entitle the 
plaintiff to a re-conveyance. I, ‘therefore, 
prosesd to examine the precise allegations 
of fraud and the evidence on the point. 

Radha Kants allegations of fraud, are 


şa 
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contained in paras. 6, 8, 12, 14, and 16 of 
the plaint, The cas sought to be made 
is, that Ramashankar Bhattarcharji, the 
manager of the plaintiff, and Jawahir Singh 
his tahsildar, represented to him that they 
were duped by Matukdhari Singh onthe 
representation that the share going to be 
sold was not the share in which Radha Kant 
was interested, and although the said two 
servants were present at thesaleand did 
actually bid at the sale, they did not deposit 
the trifling amount of Rs. 6 and odd to save 
the property from sale; that subsequent- 
ly Radha Kant Lal came to know that the 
said servants were actually in collusion 
with Matukdhari Singh, and that it was 
Matukdhari Singh himself who was actually 
bidding at the sale, and thatthe ostensible 
purchaser, Rai Bahadur Kashi Nath Singh, 
was a mere benamidar for him. 

These allegations have to be tested by 
the aid of the evidence produced in the 
case. It is clear from the bid-sheet as well 
as other evidence .in the case that Rama- 
shankar Bhattacharji and Jawahir Singh, 
the servants of Radha Kant, were present 
at the sale and did actually bid at the sale, 
Immediately on the conclusion of the sale 
a petition was filed on behalf of Radha 
Kant before the Collector which is Ex, B 
in thecase. In this petition there is ab- 
solutely no allegation of fraud against 
anyone. There is nothing here to show 
thatthe servants of Radha Kant did not 
know that their master’s share was being 
sold; on the other hand, we find it clearly 
stated in this petition that the entire touzi 
had been sold. Jawahir Singh and Rama- 
shankar Bhattacharji have not been exa- 
mined as witnesses in this case Bulrinath, 
the mukhtar who filed this petition was also 
not examined. The Collector in rejecting 
the application stated that the Assistant 
Nazir described the share of the estate 
when putting it up to saleas the Musallam 
or the entire estate, and that Ramashankar 
Bhattacharji and Jawahir Singh on behalf 
of Babu Radha Kant Lal were present in 
the Court to bid for the estate, and, that, 
in fact, Jawahir Singh offered bids up to 
Rs. 7,300. Radha Kant has to get rid of 
this petition before he can succeed in the 
present suit. His explanation is that he 
was not aware of this petition; but in his 
memorandum of appeal before the Com- 
missioner of the Division (Ex, ©) he did not 
make this allegation; onthe other hand in 
para, 5 he said that’ the servants were 
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under a misapprehension as to the property 


which was being sold. There is no allega-. 


tion of collusion on the part of the servants 
with Matukdhari Singh; on the other 
hand, they are represented to be honest 
servants, but that they were misled. In 
this memorandum of appeal, there is no 
suggestion of collusion between Matukdhari 
Singh and Kashi Nath Singh either; on the 
other hand, it is stated that Kashi Nath 
Singh was then at Calcutta, and that he 
knew nothing about the sale and the pur- 
‘chase in his name. In the plaint the alle- 
gation is that the servants were colluding 
with Matukdhari Singh and that the peti- 
tion, Ex. B, was a mere camouflage. The 
only allegation against Kashi Nath is in 
para. 16 of the plaint where it.is stated 
that the petition, Ex. B, was filed by his 
servants in collusion with defendants Nos. 1 
and 2 in furtherance of the fraud committed 
by them. The allegation as against Kashi 


Nath is very vague, and there is absolutely ` 


no evidence to support it. Radha Kant Lal 
in his deposition says that he first came to 
know about the collusion with his servants 
from his Dewan Jadubansi Lal. There is 
nothing in his deposition to implicate 
Kashi Nath in the alleged fraud. Evidence 
has been adduced to show that it was real- 
ly Matukdhari Singh who was offering bids 
in the name of Kashi Nath. On behalf of 
the purchaser, Kashi Nath, it is sought to 
prove that Tulsi Singh a servant of his was 
bidding in his name. The story told by 
Babu Dwarka Nath Singh, the cousin of 
Rai Bahadur Kashi Nath Singh, is that he 
and. his cousin had a desire to purchase 
some good property and had asked a Mukh- 
tar, Dwarka Prasad, to purchase a property 
for them, and on the date of the sale of the 
estate in dispute a servant of his came and 
informed him that the property had been 
purchased and that the Mukhtar, Dwarka 
Prasad, wanted money for depositing the 
price thereof. Now, both Tulsi Singh, who 
is alleged to have offered the bids, and 
Dwarka Prasad Mukhtar are dead. On the 
evidence, one cannot come to a finding 
with any amount of certainty as to who it 
was who was offering bids in the name of 
Kashi Nath. Kashi Nath himself was not 
present and some one else must have been 
offering bids in his name. The real ques- 
tion for consideration is as to whether this 


purchase in the name of Kashi Nath was a. 


purchase by Kashi Nath himself or a pur- 
chase by Matukdhari in the name of Kashi 
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Nath ; and, in order to see whether it was 
a benami purchase, the question of import- - 
ance is tosee the source from where the 
purchase-money came. It is not the plaint- 
iffs case that Kashi Nath or his cousin, 
Dwarka, advanced the money to Matuk- ` 
dhari tomake the purchase. Their case is 
that the purchase-money really belonged 
to Matukdhari. The evidence in the case 
leaves no doubt that Matukdhari was notin 
a position to pay the purchase-money from 
his own pocket. He was heavily involved 
in debts and his financial condition was 
such that he had to accept service under 
his sister's husband Kashi Nath Singh, as 
is shown by the evidence adduced by the 
plaintiff himself, Dwarka Nath Singh 
swears that the earnest-money as wellas 
the purchase-money came out of the joint 
funds of himself and Kashi Nath. Account 
books have been produced to prove the 
payment. No doubt the entry as regards 
the payment was not madein the account 
book on the date the money was paid ; but 
the explanation, offered appears to be satis- 
factory. Kashi Nath was on that date at 
Calcutta and it was not known whether he 
would agree to be a purchaser of the pro- 
perty of his own brother-in-law, and when 
Kashi Nath returned from Calcutta and 
expressed his willingness, then the amount 
was entered in the regular book, it having 
been previously noted on a-purza, I see 
no reason to disbelieve the evidence offered 
on the side of the defendants to prove that 
the purchase-money came from Kashi Nath. 
It isin evidence that the expenses relating 
to the subsequent proceedings in connec-’ 
tion with the appeal to the Commissioner _ 
for setting aside the sale and the proceed- . 
ings relating to the delivery of possession - 
of the property were all paid by Kashi Nath. 
The expenses were very heavy; Dwarka 
Nath says that it may come up to Rs. 25,000, 
and itis clear that Matukdhari was not in 
a position tospend such a large sum of 
money. The relationship existing between 
Kashi Nath and Matukdhari is notin itself 
sufficient to prove the benami nature of 
the purchase. The whole evidence of fraud 
adduced on the part of the plaintiff con- 
sists of the deposition of their witnesses, 
Muhammad Yaqub, Bipat Ram, Muhammad 
Yusuf and Mangal Prasad. In my opinion 
this evidence is not sufficient to prove a 
benami purchase by Matukdhari. It has 
been contended that Kashi Nath has not 
been called as a witness in the present 
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case, No doubt that is so; but Dwarka Nath 
had been called, and if he is believed, 
and I see no reason to disbelieve him, there 
is no reason to hold that Matukdhari was 
the real purchaser. l 
As regarda the allegation of fraud made 
in the second suit of Basudeo Narain Singh 
and others, it is enough to say that no case 
of conspiracy on the part ofthe other co- 
sharers has been at all established. It is 
incredible to believe that Radha Kant him- 
self was in the conspiracy, There is a 
remarkable omission on the part of the 
plaintifis in both the suits to show who 
was the actual defaulter. This could 
easily have been established by production 
of the Collectors ledger and the challans 
showing payment by the different co- 
sharers. We are totally'in dark as to whe- 
ther it was Matukdhari who made the de- 
fault or some other co-sharers. The amount 
of arrears was small and it is possible that 
it was due to some mistake on the part of 
some of the co-sharers who might have 
made adeposit of a lesser amount than 
what was required of them. It has been 
contended that positive evidence is not 
necessary to establish fraud and that it 
can be inferred from circumstances. The 
utmost that can be said in the present case 
is that the matter is suspicious; but the 
specific fraud alleged in either of the 
plaints has not been established. I am, 
therefore, of opinion, that neither plaint- ` 
iff is entitled to succeed on the point of 


fraud and is not entitled to a re-convey- ’ 


ance of the property. 

The last point for consideration is the 
question’ as to what passed by the sale. 
This point is raised in the suit of Radha 
Kant Lal and not in the second suit. The 
allegation of the plaintiff, Radha Kant, is 
that what was sold was an area of 120 acres 
and odd or 192 bighas only and not the 
entire estate bearing Touzi No. 3040. In 
this connection reference has been made to 
the several ‘registers kept by the Collector 
and to the proceedings relating to the 
delivery of possession after the confirma- 
tion of the sale. There is no doubt that 
there was a good deal of confusion in the 
Collector's registers as regards the real area 
of the estate Touzi No. 3040. The Revenue 
Sale Register (Ex. 16) showed the area of 
“the estate sold as 192 bighas 15 kathas 7 
dhurs. The Mahalwar Register, the Mouza- 
war register and the Intermediate Re- 
gister, registers A, Oand B kept by the 
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Collector have already been dealt with and 
they show a confusion as regards the area 
as well as the villages comprised in the 
estate. After the confirmation of the sale 
Kashi Nath Singh applied for delivery of 
possession. The order-sheet of the Collector, 
Ess. N and N1, the report of the Nazir and 


‘the notes and orders in. the proceeding 


relating to the delivery of possession (lixs. 


“10, 101, iv?, 103, 10! and 106) the Deputy 


Collector’s report (Ex. 103) and the Col- 


Jector’s judgment (Ex, 21) with the Super- 


intendent’s report (ix. 102) show that 
there wasa good deal of confusion as to 
what was comprised in the estate bearing 
Touzit No. 3040. Now, in order to find out 
what was actually sold, one has to refer to 
the notification of sale. This notification 
clearly states that the entire estate No, 3040 
was put up forsale. The confusion exist- 
ing in the various registers of the Col- 
lector does not afest the description of 
the estate as given in the sale notitication. 
It has already been observed above that 
this estate Touzi No. 3040 was constituted 
into a separate estate under a Collectorate 
partition, From the partition papers it 
appears that an area of 852 biyhas and odd 
contained in Mousas Bara, Bazida and 
Pipra was formed into a separate estate to 
which was given the Touzi No. 3010. What 
was comprised in this estate is dealt with 
‘by the Collector ia his judgment (Ex. 21) 
where he refers tothe Batwara statement 
which is marked Ex, P in the present case, 
and to the Settlement papers, both of whieh 
give the area of the estate as 852 biyhas 
comprised in Bara, Bazida and Pipra. On 4 
a reference to the Batwura papers there 
can be no doubt that the estate, Joust 
No. 3040, consists of 852 Lighas which is 
comprised in the three villages named 
above. It has not been seriously contended 
on behalf of the plaintiff that the revenue 
estate No. 3040 does not consist of 852 
bighas but it has been argued on reference 
to the sale notification and other papers 
that what was sold was only 120 acres or 
192 bighas and not the entire area of 852 
bighas. In my opinion there is no justifica- 
tion for this contention. There is no doubt 
that the entire estate, Touzi No. 3040, was 
sold and thewhole estate consists of 852 
bighas lying in the three villages, Bara, 
Bazida and Pipra. This contention also 
must fail. 

As Ihave said above, the appellants and 
some of the respondents in the two appeala 
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have filed petitions of “compromise, Some 
of the parties to the comipromise are minors, 
One of them is Srikant Lal who is one of 
the appellants in Appeal No. 287. He is re- 
presented by his elder brother, Shama Kant 
Lal, who is also an appellant in his own 
right. 
to by us, the compromise is clearly for the 
benefit of the minor, Srikant Lal. There 
are other minors in Appeal No. 287 but 
they are not parties to the compromise and 
so far as they are concerned the appeal will 
stand dismissed, 

In Appeal No. 108 the appellants Nos. 3 
and 4 are minors; they are the sons of Rai 
Bahadur KashiNath Singh and Dwarka 
Singh, who are appellants Nos.1 and 2, 
respectively, The compromise is also for 
their benefit in as much as the sale is 
confirmed and they get the full price of 
the property. Mr. Nandkeolyar admits 
having received the sum:.of Rs. 38,000 for 
his clients appellants in Appeal No. 108. 
In Appeal No, 108 the respondent No, 2, 
Raj Kumar Prasad Singh, is a minor; he is 
represented by his father, respondent No. 1, 
Basdeo Narain Singh. It is clear that the 
terms of the compromise are for the benefit 
of this minor in as much as he has gota 
chance of taking a re-conveyance of the 
property if the proportionate share of the 
price is paid by him or his guardian. 

We are satisfied that. the compromise is 
for the benefit of the minors concerned in 
both the appeals, 

As regards the respondents: in Appeal 
No. 287, “the appeal will stand dismissed in 
terms of the petition of compromise. ‘As 
regards Appeal No. 108, a decree will be 
drawn up in terms of the petition of com- 
promise so far as the parties to the com- 
‘promise are concerned and the appeal will 
be decreed so far as the other respondents 
are concerned, 

Adami, J.—I agree. 

R. L. Appeal No. 287 dismissed; 

A Appeal No. 108 allowed. 


EE Teeny ran ee a sew 


Ganba SINGH-GANGA RAM v. NUR AHMAD. 


Having regard to the findings come | 
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LAHORE HIGH COURT. 
Sgconp Civin AppgaL No. 399 of 1922. 
May 18, 1926. 

Present:—Mr. J ustice Fforde and 
Mr. Justice Campbell. 

Tus Firm GANDA SINGH-GANGA 
, RAM, tTaroucuy GANGA RAM, AGENT 

AND PARTNER OF THE SAID FIRM— 
PLAINTIFFS—APPELLANTS 


Versus 
NUR AHMAD—DEFENDANT—RESPONDENT, 

Evidence Act (I of 1872), s. 102—Execution of docu- 
ment admitted or proved—Consideration, onus of— 
Punjab Courts Act (VI of 1918), s. 4i—Second appeal 
—Onus, wrong allocation of. 

Where an unregistered document, the execution of 
which is admitted or proved, contains an admission 
of the payment of consideration, the onus of proving 
want of consideration is on the party executing the 
document. [p. 821, col. 1.] 

Ram Chand v. Chhunun Mal, 88 Ind. Cas. 301; 6 L. 
470; 2 L. 0.85; A. I. R. 1925 Lah, 471; TL. L. J. 306, 
followed. 

A judgment based on an error of the principles 
governing the question of onus is liable to be set aside 
in appeal. fibid] ~ 

Second appeal from a decree of the 
District Judge, Lyallpur, dated the 13th 
December, 1921, reversing that of the Senior _ 
Subordinate Judge, Lyallpur, dated the 18th 
December, 1920. | 

Mr. Jaggan Nath Bhandari, for the Ap- 
pellant. 


JUDGMENT. — This is an appeal from 


- the judgment of the lower Appellate Court 


reversing the decree of the trial Court and 
dismissing the plaintiffs’ suit. 

The suit was brought to recover a sum of ' 
money due upona bahi account. The de- 
fendant had affixed the thumb mark to an 
entry in the account, thereby admitting . 
his indebtedness to the extent of the sum 
therein appearing. In hisdefence to the 
action brought against him. he alleged that 


-his thumb impression had been obtained . 


by fraud. The trial Judge found in favour 
of the plaintiffs and gave a decree for 
Rs, 1,355-2-0 having reduced the amount of 
interest from 25 per cent. to 12 per cent. 
perannum. On the matter coming before 
the lower Appellate Court the learned Dis- 
trict Judge took the view that in spite of 
the admission of the defendant as evi- 
denced by his thumb impression, the onus 
still lay upon the plaintif to prove his 
indebtedness. This view appears to have 
been current in these Courts until recently, 
the rulings being that in case of unregis- 
tered documenta theonusis always upon 
the. party seeking to enforce a money de- 
mand, That view, however, has been expresa- 
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y dissented from in the recent. Full Bench’ 
decision in Ram Chand v. Chhunun Mal (1) 
where it was held that where an unregis- 
tered document, the execution of which is 
a imitted or proved, contains an admission 
of the payment of the consideration, the 
onus lies on the person executing the 
document to prove that what he himself 
admitted -to be true was, as a matter of fact, 
false and that he didnot receive the con- 

‘sideration. 

“All the plaintiffs had to do in the present 
suit was to produce the account with the 
defendant’s thumb impression evidencing 
its correctness. If the defendant failed to 
satisfy the Court that his thumb impression 
had been obtained by fraud as he alleged, 
or that the entry was in fact incorrect, 
the plaintiffs were entitled toa decree. In 
the present case the defendant has not 
attempted to-prove that his thumb impres- 
sion was obtained by fraud, nor has he 
attempted to discharge the onus of showing 
that consideration was not correctly entered 
in thebahi. The. decision of the learned 
Appellate Court having been based on an 
errorof the principles governing the ques- 
tion of onus in a case of this kind, its deci- 
sion cannot stand. The plaintiffs are clear- 
ly, upon the facts before us, entitled to 
their decree, and accordingly we must 
accept the appeal, set aside the judgment 
of the lower Appellate Court and restore 
that of the trial Court with costs through- 
out. 

R. L. Appeal accepted. 


(1) 88 Ind. Cas. oE 6 L. 470; 2 L. 0. 85; A. I. R. 
1925 Lah. 471; 7 L. L. J. 306, 
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LAHORE HIGH COURT. 
MiscELuanzous First Civin APPEAL No. 944 
oF 1926. 

June 16, 1926. 

Present: —Mr. Justice Addison. 
BAHAWAL AND oTHERS—PLAINTIFFS— 
APPELLANTS 

versus 
MOHLA AND ANOTHER-—DERENDANTS— 


~ RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. IX, r. 9— 
Plaintiff going to inform his. Counsel —Dismissal in 
defaulti—Reéstoration, 


That upon his case being called the plaintiff went - 


to call his Counsel from another Court and before his 
return after two minutes the svit was dismissed for 
default is sufficient reason for his non-appearance 
and the suit should be restored. $ 

3 - 
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Miscellaneous first appeal from an order 
ofthe Senior Subordinate Judge, Gujran- 
wala, dated the 20th March, 1926. 

Lala Mool Chand, R, S., for the Appel- 
lants. 

Chaudhri Zafrulla Khan, for the Responde 


ents. 

JUDGMENT. —Thkis suit was dismiss- 
Senior Subordinate Judge, 
Gujranwala, under O. IX, r. 8 of the O. P. 
©., in the absence of the plaintiff and in the 
presence of one defendant on the 21st 
November, 1925. That very day the plaint- 
iff applied for its restoration on the ground 
that when the case was called he went to 
eall his Counsel from another Court and 
discovered on his return after two minutes 
that his suit had been dismissed. Evidence 
was produced to prove this allegation and 
there was no rebuttal of that evidence. 
The Senior Subordinate Judge, however, 
refused to restore the suit on the ground 
that most probably the plaintiff did not 
appear as his Counsel had not come from 
Lahore to argue the suit on that date. Con- 
sidering the absence to be intentional he, 
therefore, rejected the application. Against 
this order this appeal has been filed. 

The evidence produced by the plaintiff 
shows that the Pleader he had engaged for 
the hearing was a local Pleader. There 
was no allegation that he absented himself 
because his Pleader had not come from 
Lahore. A Pleader had as å fact come from 
Lahore ona previous occasion but he was 


-not engaged for the date in question. The 


Subordinate Judge, knowingof the engage- 
ment of the Pleader from Labore on the 
previous hearing, erroneously thought that 


-that was the reason why the plaintiff did 


not appear and acted on this, though. there 
was no allegation to that effect and no 
evidence had been produced on this point. 
As the evidence establishes that what hap- 
pened was that the plaintiff ran away to 
inform his Pleader when the case was called 
and returned within two minutes, I accept 
the appeal and, setting aside the order of 
the Senior Subordinate Judge, direct that 
the suit berestored to his pending fileand 
proceeded with according to law. There 
will be no costs here. 


8. D. Appeal accepted. 
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LAHORE HIGH COURT. 
Civit Revision Prtirion No. 474 or 1926. 
June 8, 1426. 

Present:—Mr, Justice Dalip Singh. 
NAUBAT RAI—Darenpant— 
PETITIONER 
versus 


` SANSKRIT PATSHALA or JULLUNDUR ~ 


CITY taroveH Tus DEPUTY COM- 
MISSIONER, JULLUNDUR-—Puantire— 
RESPONDENT. 

Small cause suit—Suit for recovery of rent realised 
by lessee beyond the period of lease, nature of —Punjab 
Courts Act (VI of 1918), s. 44—-A ppeal heard by superior 
Court—Revision. 

A suit for the recovery of a sum on the allegation 
that the defendant had realised rent from tenants 
beyond the period for which a lease for the recovery 
of rent had heen granted to a is a suit of the 
nature of Small Causes. [p. 823 1 

Kishen Kaur v. Tulsa Singh, 35 A R. 1902; 84 PLL. 
R. 1902, followed. 

The mere fact that an appeal has boen heard by a 
superior Courtis nota ground for revision unless 
there has been a material prejudice [p. 823, col. 2.] 

Hansa v. Ram Singh, 36 P. R. 1902; 22 P. L. R. 1902, 
(F. B.) followed. 


Petition, for revision of a decree of the 
District J udge, Jullundur, dated the 30th 
November, 1925, affirming that of the Sub- 
ordinate J udge, Fourth Class, Jullundur, 
dated the 23rd April, 1925. 

Lala Badri Das, R. B., for the Petitioner. 

. Lala Fakir Chand, for the Respondent. 


JUDGMENT.—The plaintiff-respond- 
ent sued the defendant-appellant for 
Rs. 352-4-3 on the allegation that the de- 
fendant had taken a lease of the right to 
recover the rent of the land for five years 
from the 23rd of October, 1916. The rent 
according to the lease was Rs. 355. The 
plaintiff, who alleged himself to be the muaf- 
dar, stated that half the produce was taken 
by the tenants of the land. ‘l’en-sixteenths 
was’ given tothe proprietors. The defend- 
ant was also one of the proprietors. The 
plaintiff alleged that after the expiry of 
the lease the defendant remained in posses- 
sion and collected the rent as heretofore 
from Kharif 1921 to Kharif 1922, that is, 
three harvests in all. Subsequently in Rabi 

1923 and Kharif 1923, the plaintiff realised 

_ Rs. 180-3-9 ofthe shareot the proprietorsand, 
therefore, deducting this from Rs, 532-8. 0, 
namely, the rent for three harvests at the 
rate of Rs, 355 per annum, he sued for the 
balance, namely, Rs. 352- 4-3, The plaintiff 

alleged that the defendant had retained 
possession and taken the produce against 
the plaintiff's wish, and under 8,14 ofthe 
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Punjab Tenancy Act he alleged that this 
sum was rent due or in the nature of rent 
due. He brought this suit, therefore, in the 
Revenue Court. 

The Revenue Court held that the suit 
was not a revenue one. It pointed out 
that it was admitted that the land was 
held by occupancy tenants and that, there- 
fore, all that the plaintiff had given tothe 
defendant was aright to recover the rent 
from the tenants.and to pay out of it 
Rs. 355 perannum: Itheld that the right 
to recover rent did not fall within the de- 
finition of Jand in the Punjab Tenancy 
Act, hence there was no relation of land- 
lord and tenant, further thatasthe ques- 
tion was-one between a muafidar and a 
person from whom he agreed to take a 
fixed sum by way of rent in lieu of zar-1- 
muafi the relationship of landlord and ten- 
ant did not exist, and the Revenue Court 
had no jurisdiction. 

The plaintiff then brought the present 
suit in the Civil Court. The defendant 
took certain preliminary objections deny- 
ing that the plaintiff was a muafidar deny- 
ing the existence of the Patsbala, that 
all the proprietors were necessary parties 
and thatthe suit did not lie as framed. 
On the merits he alleged that he was a 
proprietor, that the land was in occupation 
of tenants, that the proprietors had allowed 
the muajidar to take 10/16ths of the produce 
instead of the revenue by consent, that they 
now refused to continue the arrangement, 
that after the expiry hehadnot remained 
in possession nor received any share of the 
produce other -than his share as proprietor, 
that he along with other proprietors had 
paid the land revenue due to one Puj Kesar 
Rikh who was the real muafidar, and that 
he had after the expiry of the lease told the 
plaintiff, that he was not willing to con- 
tinue the old arrangement. The plaintiff 
asserted that the defendant was estopped 
from contesting the plaintiff's title, that 
he had realised the produce and, therefore, 
must pay.. The preliminary issue so far 
as the joinder of the other proprietors was 
concerned was decided against the defend- 
ant, and the othér point as to the frame 
of the suit was not pressed according to 
the trial Court, and was, therefore, also 
decided against the defendant, Six issues 
were framed on the merits which are given 
in the judgment of the trial Court. It 
was held that the plaintiff had a locus standi 
to bring thissuit, that there was a Pat- 
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‘no second appeal lies. 
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shala existing, and that the defendant was 
estopped from questioning the title of 
his landlord because he had executed the 


. patta in favour of the plaintiff. It was held 
that whether the defendant had or had not - 


realised any rent. from the tenants for the 


- harvests in dispute was immaterial, that 


the land was shown in possession of the 
land as alessee during the term of the 
lease, that the payment to Puj Kesar Rikh 
did not excuse the defendant from paying 
to the Patshala, that no such payment was 
proved, and that the defendant was a 
tenant and, therefore, was liable to pay 
Rs. 352. The defendant appealed and the 


learned District Judge held that the suit, 


could lie as framed and that the Secretary 
of State was not the real plaintiff. He also 
held that the defendant gave no notice to 
terminate the lease and, therefore, under 
Petition Revision No. 123 of 1919 the defend- 
ant was still liable for rent, further that 
the khasra girdawari showed that the de- 
fendant continued in possession of the 
land as lessee after the term of the lease 
had expired. 
appeal. 
appeal,'and Counsel for the plaintiff-respond- 
ent) has taken a preliminary objection that 
He argues that the 
suit is really for recovery of rent wrong- 
fully realised and a suit: for damages for 
use and occupation is not excluded from 
the Small Cause, Court under Art. 8 of 
the Schedule. He also cites Gajjar v. 
Guru Surdul Singh (1) as authority. Rai 
Bahadur Badri Das for defendant-appel- 
lant relies on Art. 31 of the Schedule 
and urges that this is a suit for the 
recovery of profits of immoveable pro- 
perty wrongfully received by the defend- 
ant It seems tome that Kishen Kaur v. 
Tulsa Singh (2) concludes this point. Hither 
this was a suit merely for the recovery of 
produce wrongfully realised by the defend- 


ant from land which had been in the pos- ' 


session of the.plaintiff and which continued 
on the expiry of the lease tobe in the 


possession of the plaintiff, or the defend-’ 


ant held overafter the expiry of his lease 
and, therefore, this suit was a suit for dama- 
ges for use and occupation ata rate deter- 
mined by the rate of the lease. In either event, 
jt seems to me thatthe suit was of the nature 
of Small Causes and, ‘therefore, no second 
appeal lies. Counsel for the defendant- 


(1) 78 Ind. Cas. 383: A. I. R. 1925 Lah.196. ° 
' (2) 35 P. R. 1902; 84 P. L. R. 1902, 


He, therefore, dismissed the ` 
The defendant has come in second ` 


_O. 8. No. 


~~ 
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appellant then relied on the fact thatthe 
appeal should not have gone to the Dis-. 
trict Judge, but should have been to the 
Senior Subordinate Judge, and that, there- 
fore, the decree of the learned District 
Judge should be set aside. On this point 
Jam bound by the authority of Hansa v. 
Ram Singh (3) which lays down that the 
mere fact that an appeal has been heard 
Dy a superior Court is not a ground for 
revision unless there has been ‘a material 
prejudice. To determine this it is necessary 
to go into the merits of the revision. 


Note:—The rest of the judgment proceeds on 
facts.--[Ed] . . 


R. L.. Case remanded. 
(3) 36 P. R. 1902; 22 P. L. R.1902 (F. B.) 


MADRAS HIGH COURT. 
Szconp Civin Appeat No. 107 o 1923. 
October 5, 1925. 
Present:—Mr. Justice Viswanatha, 


Sastri. 

KHAJI MAHOMED IBRAHIM SAHEB~— 
LEGAL REPRESENTATIVE oF Piaintirr No. 1— 
APPELLANT 
VETSUS 
SUNDARAM CHETTI AND OTHERS— 
Dersnpant No. 1, Prarnrirrs Nos. 3, 4 AND 
LEGAL REPRESENTATIVES oF PLAINTIFF No, 1 
— RESPONDENTS. 

Muhammadan Law—De facto manager of mosque, 
suit by, for possession of properties on behalf of 
mosque, maintainability of. 

Under the Muhammadan Law, a de facto manager 
of a mosque is entitled to geta decree for possession ` 
of properties belonging to the mosque where the suit 
‘is brought on behalf of the mosque, and the right of 
the mosque is conceded. [p. 825, cols. 1 & 2. 

Benarsi v. Altaf Husein, 63 Ind. Cas. os Muiz-ud- 
din v. Mohammad Ikhlag, 74 Ind. Cas. 756; 21 A. L. J. 
516; A. I. R. 1924 All. 59, followed. 

Mata Din v. Ahmad Ali, 13 Ind, Cas, 976; 34 A. 213; 
16 C. W. N. 338; 11 M., L. T. 145; (1912) MW. N. 183: 
9 A. L. J. 215; 15 C. L. J. 270, 14 Bom. L. R. 192: 15 
O. O. 49; 23 M. L. J. 6; 39 I. A. 49 (P.O), distingu- 
ished. h a 

Appeal against a decree of the Court 
of the Subordinate Judge, Sivanganga, in 
A. 8. No. 66 of 1920, preferred against that 
of the Court of the District Munsit, Siva- 
ganga, in O. 8. No. 90 of 1919, (originally 
230 of 1918) O. S. No. 295 
of 1916 on the file of the Court of the 
Additional District Munsif, Sivaganga, 

Messrs. A. Krishnaswamy Iyer and V, 
Ramaswamy I yer, for the Appellants, 

Mr. M. Patanjali Sastri, for the Respond- 
ents, 
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JUDGMENT. —Appeal by the legal 
representative of the deceased lst plaintiff 
against the appellate decree of the Court 
of the Subordinate Judge of Sivaganga 
in Appeal Suit No. 66 of 1920. The suit 
was instituted by the deceased 1st plaintiff 
as hukdar of the Wallajah Nawab Jumma 
Kotwa Pallivasal at Sivaganga for delivery 
of possession of the site leased to the lst 
defendant. The Ist defendant denied the 
sole right of the Ist plaintiff to the huk- 
darship and management of the Pallivasal 
and contended that the Pallivasal and its 
properties were being managed by the 
Muhammadan community of Sivaganga 
through persons appointed by them. He 
further contended that he was only in 
possession of the southern portion of the 
site as lessee from Keelaka, Perottasi, with 
the permission of the then managers, that 
he had executed a rent-deed in their favour 
on 14th June, 1915, fora period of three 
years and that he was neverin possession 
of the northern portion. The first issue 
framed related to the question whether 
plaintiff was the sole trustee of the Palli- 
vasal and whether he was entitled to main- 
tain the suit, The third issue and the 
additional first issue related to the question 
whether the northern and the southern 
portions of the suit site had been leased 
by the lst plaintiff to the Ist defendant. 
These issues were found in favour of the 
plaintiff by the District Munsif and a dec- 
ree passed accordingly. On appeal, the 
learned Subordinate Judge held that the 
leases were not made out and that plaintiffs 
were not the sole huldars of the plaint 
mosque. The latter, finding was contested 
before me, and it was further urged on 
the facts found, it was clear thatthe Ist 
plaintiff was the de facto manager of the 
Pallivasal and that since the right of the 
Pallivasal ‘site was conceded, the lower 
Court ought to have passed a decree for 
possession on the authority of the ruling in 
Benarst v. Altaf Husain (1). o 


That on the facts found the lst plaintiff 
must be deamed to have been the de facto 
manager of the mosque, is clear to my 
mind. Evidence was let into prove (1) 
that plaintiff and his ancestors have been 
as trustees letting the mosque shops for 
rent and collecting rents therefrom and 
paying union tax thereon; (2) that they have 
done the necessary repairs to the shops; (3) 


(1) 63 Ind. Cas, 171. 


Pp aa A man = 
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that they have repaired and improved the 
mosque building by erecting a front gate 
and a water cistern; (4) that they have ac- 
quired properties for the mosque and have 
charged or alienated the mosque properties 
for necessary purposes; (5) that they have 
sued the tenants and got decrees as trustees 
and (6) that they have openly asserted 
their rights as trustees in various proceed- 
ings and they have been so recognised by 
the public. The District Munsif has 
carefully considered the evidence on all 
these points, dealing with each point, sepa- 
rately. Each point was found proved, and 
he came to the conclusion on the first 
issue that plaintiff was the sole trustee. 
The learned Subordinate Judge found 
that since the year 1867, plaintiff, his 
father, and grandfather were managing the 
affaifs of the Pallivasal, and that they were 
doing the duties of Levvais in the mosque. 
He also found they had been taking rent- 
deeds with respect to properties belonging 
to the Pallivasal and that they were parties 
to the suits relating to Pallivasal properties; 
but ‘he held that these circumstances did 
not lead to the conclusion.that plaintiff 
was the sole trustes. This is what he 
says “The documents filed in the case 
taken along with the oral evidence adduced 
on the plaintiff's side go to show that in 
the former times the mosque affairs were | 
being managed by the Levvais of the 
mosque in conjunction with the Uravaini 
Murayara, that from and after 1867 or there- 
abouts, ancestors of plaintiffs Nos. 1 and 2 
have been calling themselves hukdars 
and doing some acts of management includ- 
ing the collection of rent due from shops 
belonging to the mosque.” Then he goes 
on to say that “the evidence does not 
show how the hereditary right set up by 
plaintiff was governed, and lst plaintiff 
was not willing to admit that his one 
younger brother or 2nd plaintiff had joint 
tight of hukdarship.” Dealing with the 
evidence on defendants’ side, this is what 
he says: “The oral evidence adduced on 
defendants’ side was mainly directed to 
the appointment of managers from time 


to time by the Uravaini Murayars, collec- 


tion of rent due tothe mosque by them 
and their rendering accounts and to the 
collection of kalrimai, ete. As the said 
oral evidence relating to the appointment 
of the managers and their rendering ac- 
counts and ccllecting accounts is conflict- 
ing and unsatisfactory, J. do not think it 
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necessary to discuss the same. 
cient te say that the oral evidence adduced 
by defendants does not in any way support 
the plaintiff's case,” 

The facts found by the learned Subor- 
dinate Judge with respect to the evidence, 
oral and documentary, on the side of the 
plaintiff clearly establish that the Ist 
plaintif was the de facto manager of 
the Pallivasal. Such being the case 
and the title of the Pallivasal to the 
property in the suit having been ad- 
mitted and the suit being only for the re- 
covery ofthe property on behalf of the 
Pallivasal, the ruling in Benarsi v, Altaf 
Husain (1) relied upon by the learned Vakil 
for the appellant entitled the appellant to 
a decree for possession. In this connection I 
may also refer to a decision of the Allahabad 
High Court, in Muiz:ud-din v. Mohammad 
Ikhlaq (2). Both these are cases relating to 
de facto mutuwallis; and a similar conclu- 
sion has been come to with respect to 
de facto managers of properties belonging 
to an idol[See Hari Mohan Modak v. Rames- 
war Das (3)]. 

It was urged by the Vakil for the 5th 
respondent in the connected appeal that 
since plaintiff had come to Court claiming 
to be the sole trustee of the Pallivasal and 
since inthe other appeal (No. 108 of 1923 
with which I shall deal separately) to which 
certain other persons who claimed to be 
trustees were parties, it was held that 
plaintiff was not entitled to the declaration 
prayed for, it was not open in the plaintiff 
to get a decree for possession on the ground 
that he was de facto trustee. 
ther contended that de facto trusteeship is 
not recognised by Muhammadan Law and 
reliance was placed upon the ruling of the 
Privy Council in Mata Din v. Ahmad Ali 
(4). I am unable to agree with either con- 
tention. Oonsiderations which apply to 
ca3es of de facto guardians of Muhammadan 
minors which are based purely upon 
Muhammadan Law texts cannot apply to the 
trusteeship of a Pallivasal. The decision 
in 63 Ind. Cas. and 74 Ind. Cas., cases above 
referred to, are cases relating to Muham- 
madan mosques and no such contention 


(2) Tt Ind. Cas. 756; 21 A. L. J. 516; A. I. R. 1924 
All. 59. 

(3) GL Ind. Cas. 737. 

(4) 13 Ind. Cas. 978; 84 A. 215, 16 C. W. N. 333: 11 
M. L. T. 145; (1912) M. W.N. 1B OA L.J. 20:15 
L. J. 270; 14 Bom. L. R, 192; 15 O. Ç. 49; 23 M. L. 
J. 6; 39 I. A, 49 (P.O). 
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was raised. With yespect to the other 
contention, the other persons who claimed 
as trustees are not parties to the suit out 
of which this second appeal has arisen, 
and simply because this suit as also the 
suit out of which Second Appeal No I(8 
has arisen, were tried together, there is no 
reason why a decree should not be given 
for plaintiff for possession, on the ground 
that he has established his right as de fucto 
manager, simply because in the other suit 
his right as sole trustee was not establish- 
ed. After all plaintiff claims the property 
solely on behalf of the Pallivasal and the 
right of the Pallivasal is conceded. 

|, therefore, allow the appeal, and setting 
aside the decree of the Subordinate Judge 
restore the decree: of the District Munsif 
so far as the northern portion is concerned 
with costs both here and in the lower Ap- 
pellate Court. 


TONEY, elppeal allowed, 


LAHORE HIGH COURT. 
SECOND Civin APPEAL No. 754 of 1926. 
June 9, 1926. 
Present:—Mr. Justice Jai Lal, 
FATEH MUHAMMAD—Venper- 
DEFENDANT— APPELLANT 
versus 
HAKIM KHAN— PLAINTIFF AND ANOTHER 
—VENDOR-DEFENDANT— 
RESPONDENTS. 

Pre-emption—Improvemenis effected by 
Compensation=:Process server's 
in evidence. 

The vendee ofa land, subject tothe right of pre- 
empżion, is entitled to claim compensation for im- 
pror: ements effected by him bona fide and the hiy 't that 

e erected buildings with full knowledge of such right 
is immaterial. But where the buildings are construct- 
ed in anticipation ofa snit for pre- emiption, he loses 
his right to compensation. [p. 826, cols. 1 & 2 

The report of a process-server is not admissible in 
evidence if he has not been examined as a witness in 
the case in relation to it. [p. 826, col. 1.] 


Second appeal from a decree of the Dis- 
trict Judge, Gujranwala, dated the 10th 
December, 1925, varying that of the Sub- 
ordinate Judge, Fourth Class, Gujranwala, 
dated the 4th July, 1925. 

Diwan Mehr Chand, for the Appellant. 

Dr. Shuja-ud-Din, for the Respondents. 

JUDGMENT.—This was a suit for 
pre-emption, It has been decreed by both 
the Courts below. The trial Court had 


vendec— 
report—.lLdmissibility 
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granted the vendee Rs. 251 as compensa- 
tion for the building erected by him on the 
site in dispute. The learned District Judge 
on appeal has set'aside this order because 
in his opinion the vendee’s claim as to the 
costs of his building was unjustified. This 
is the only point raised before me on this 
second appeal. 

I have examined the record and find that 
the plaintiff admitted in his statement 
made before the issues were framed that 
the vendee-defendant had built a kotha on 
the site in dispute, but he did not admit 
that any expenses had been incurred there- 
on. A number of witnesses were produced 
on behalf of the vendee who deposed that 
he had built the kotha before the institu- 
tion of the suit. ‘he plaintiff himself did 
not go into the witness-box to deny these 
facts and no other evidence was produced 
on his behalf. The valuation of the kotha 
was made by a Commissioner appointed by 
the Court. The District Judge has arrived 
at the conclusion that the house was con- 
structed when the defendant was fully 

-aware of the plaintiff's suit. This con- 
clusion is based on the report of the process- 
server who went to serve the order of in- 
junction restrainirg the defendant from 
continuing the building on the site. This 
injunction was granted by the trial Court 
aiter the institution of the suit and the 
process-server reported that the house was 
under construction and that the defendant 
refused to accept service of the order. The 
process-server was not examined asa wit- 
ness in the case and his report was not, 
therefore, admissible against the defendant- 
vendee. Ifthis 1eport is eliminated there 
is no evidence on behalf of the plaintiff, 

: and, therefore, the conclusion of the learned 

District Judge is based on no evidence. 

hen the learned District Judge remarks 
that “even if it be assumed that the 


pbuilding was actually commenced before ` 


the suit was instituted the defendant can- 
not derive any benelit therefrom. When- 
ever a vendee erects a building on land 
which is subject to a suit for pre-emption 
be does so at'his own risk.” In my opinion 
the learned District Judge has laid down a 
very broad proposition of the law. It has 
been held by this Court on a previous 
occasion that the vendee of a land which 
is subject to the right of pre-emption is 
not necessarily deprived of his right to 
claim compensation for improvement made 
by himon the land by the mere fact that 


a 
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he erected the buildings with full know- 
ledge of such right. His right to claim 
compensation depends upon the circum- 
stances proved in each case. If it be estab- 
lished that he constructed the buildings 
bona fide he is entitled to compensation. 
If, however, the building is constructed in 
anticipation of a suit for pre-emption then 
he would probably not be entitled to com- 
pensation. In the case before me the con- 
struction of the building was commenced 
about six months after the sale. It is 
not established that any building operations 
continued after the service of the summons 
or the order of injunction. The learned 
Counsel for the plaintiff was unable to 
show that any notice of the plaintiff's 
intention to pre-empt the sale was served 
upon the vendee before he commenced the 
building operations. Under these circum- 
stances it cannot be held that the building 
was constructed otherwise than bona fide. 
I hold, therefore, that the vendee was en- 
titled to be compensated for the building 
constructed by him. 

I accept this appeal, set aside the decree 
of the learned District Judge and restore 
that of the trial Court.. The respondent 
will pay the costs of the appellant in this 
Court, 


R.L, Appeal allowed. 


` 


LAHORE HIGH COURT. |. 
SE0OND Civin AppgeaL No. 2185 or 1922, 
, May 27, 1926. | 
Present:—Sir Shadi Lal, Kr., Chief 
Justice, and Mr. Justice Coldstream. 
RAJA AND OTHERS —PLAINTIFES— 


- APPELLANTS 
versus 
MUTTALLI AND OTHERS—DEFENDANTS— 
" RESPONDENTS. 


Court Fees ziet 
reliefs Court fees. 

Whero a plaint prays for one of the.two reliefs in 
the alternative based on one cause of action, the larger 
of the two reliefs determines the value of the claim 
and s. 17 of the Court Fees Act does not apply. [p. 
827, col. 1.) f ; 

Second appeal from a decree of the 
District Judge, Jhelum, dated the 2nd 
August, 1922, reversing that ofthe Junior 
Subordinate Judge, Gujrat, dated the 10th 
June, 1922. 

Mr. Ņ. C. Mehra, forthe Appellants. 

Mr. Bihari Lal, for the Respondents, 


(VEL of - 1870), s. 1?—Alternative 
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JUDGMENT.—The plaintiffs on 7th. 
July, 1920, sued the defendants fora declara- 
tion that an alienation of land by one of the 
latter in favour of the others made on 3rd 
February, 1920, would not affect the plaint- 
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the appeal before uw will be refunded, 
Costs will be costs in the case. 


R. L. Case remanded. 


iffs’ reversionary rights, alleging that the | 


land alienated was ancestral and that the 
alienation was made without necessity and 
consideration.: In the alternative the plaint- 
iffs prayed for a pre-emption decree ' in 
respect of the land. The Subordinate 
Judge refused to grant the declaration but 
on 10th June, 1922, gave a decree for pre- 
emption on payment of Rs. 2,000. The 
plaint had been stamped with a stamp 
for Rs. 20, and the Subordinate Judge, 
presumably on the ground that the plaint 
required a stamp covering the total value 
of the two reliefs prayed for, 
that the decree was not to be executed 
until the plaintiffs had paid an addi- 
tional Court-fee. The defendants ap- 
pealed and the learned District Judge dis- 
missed the plaintiffs’ suit on the ground 
that as full Court-fee had not been paid 
within the period of limitation prescribed 
for a pre-emption suit, the plaint must be 
held to have been barred by time. 


The plaintifs have appealed, and it is 
urged on their behalf by Mr. N. C. Mehra 
that the stamp of Rs. 20 was sufficient to 
cover the suit for the alternative reliefs 
asked forand that consequently the Sub- 
ordinate Judge’s order that further Court- 
fee was to be paid was improper. This 
being so, there was no ground for the 
order passed on appeal by the learned Dis- 
trict Judge. < 


After hearing Mr. Bihari Lal for the re- 


spondents we are of opinion that the appeal’ 


must succeed. There is good authority for 
the view that where a plaint prays for one 
of two reliefs in the alternative, based on 
one cause of action, the larger of the two 
- reliefs determines the value of the claim 
ands. 17 of the Court Fees Act does not 
apply. In the present case the proper 
Court-fee,on the prayer for declaration 
was Rs, 10 and that on the prayer for pre- 
emption Rs. 15-2-0. The fee paid was greater 
than was required for the larger of the 
reliefs claimed and was, therefore, suffici- 
ent, and no further fee need have been 
demanded. ae i. 

‘We accept the appeal and remand the 
case to the District Judge for rewdeci- 
sion according to law. The Oourt-fee on 


ordered , 


BOMBAY HIGH COURT. 
Szcony Orvin APPEAL No, 719 or 1923. 
October 9, 1925. 
Present:—Mr. Justice Fawcett and 

i Mr. Justice Madgavkar. 
SHRI SATYADHYANTIRTHA SWAMI— 
DEFENDANT—ÅPPELLANT 
l versus 
RAGHUNATH DAJI PATIL AND OTHERS— 
PLAINTIFE9— RESPONDENTS. 

Registration Act (XVI of 1908), ss. 17, 49—Part of 
document not requiring registration, admissibility of — 
Landlord and tenant—Adverse possession by tenant-—~ 
Part performance, doctrine of—Issues, omission to 
frame, effect of. 

A document which authorises immediate occupation 
of lands operates as a present demise of the land in 

spite of the fact that a part ofthe agreement is not 
to come into operation till some years later, and is, 
therefore, compulsorily registrable. [p. 829, col. 1.] 

Though, where an unregistered document contains 
two clearly divisible agreements, one of which 
makes the document compulsorily registrable and the 
other not, the part of the document which does not 
require registration is admissible in evidence, yet where 
they are one and indivisible s. 49 of the Registration 
Act applies to the whole document. [ibid] 

Where a tenant sets up the acquisition of permanent 
tenancy by adverse possession he must prove by 
unequivocal evidence that he had set up.such a claim 
to the knowledge of the landlord. [p. 829, col. 2.] 

The doctrine of part performance is applicable only 
in cases where itisfound that the parties have so 
changed their respective positions that the change can 
only be referable to the alleged contract. [p. 829, col. 


. 2; p. 830, col. 1.) 


Sandu Valji v. Bhikchand Surajmal, 75 Ind. Cas. 
118; 25 Bom. L. R. 381 at p. 385; 47 B. 621; A.I. R. 
1923 Bom. 473, followed. 

If there is no issue framed ona question but the 
parties have adduced evidence and discussed it before 
the Court, and the Court decides it as if there was an 
issue about it, the decree need not be set aside in 
appeal on the ground merely that no such issue was 
framed, for the mere omission to frame an issue ig 
not fatal to the trial of the suit. [p 828, col. 2.) 

Thakore Fatesingji v. Ramanji Ardeshir Dalal, 27 
B. 515; 5 Bom. L. R. 274, relied on. | | 

Second appeal from a decision ofthe 
Assistant Judge at Belgaum, in Appeal No. 
232 of 1921, confirming that of the Subordi- 
nate Judge, at Belgaum, in Civil Suit No. 
245 of 1920. 

Mr. G.S. Rao, (withhim Mr. R. A. Jahagir- 
dar,) for the Appellant. | h 

Mr. G. N. Thakor, (with him Mr. Nilkant 
Atmaram), for the Respondents. 
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JUDGMENT. 

Fawcett, J.—Th® plaintiffs claim to 
be permanent tenants of the inamdar of 
their village, who is a Swamiofa religious 
math, and sue for an injunction restraining 
the Swami and others from interfering 
with their possession of the suit lands. 
This relief was granted by the trial Court, 
and has been confirmed by the Assistant 
Judge ou appeal: Both the Courts have 
held that, so far as the Indian Registration 
Act is concerned, the documents, Exs. 24 
and 25, which evidence the terms under 
which the plaintiffs got possession of the 
lands, are inadmissible in evidence, but 
that those documents can be looked at for 
the collateral purpose of ascertaining the 
origin and nature of the plaintiffs’ posses- 
sion of the land; and that, with these in 
evidence, plaintiffs have proved that they 
are permanent tenants through adverse 
possession, so that they have a right of 
permanent tenancy. “The main question in 
this appeal is whether the lower Courts 
have erred in holding that the plaintiffs 
were entitled to this finding.. 


It has been laid down in many cases in 
-this Court that a rightof permanent tenancy 
can be acquired by adverse possession. See, 
for instance, Thakore Fatesingji v. Ramanji 
Ardeshir Dalal (1). But, undoubtedly, 
the authority of these decisions has been 
very considerably shaken by certain rulings 
of the Privy Council of recent years, for 
‘instance, in Madhavrao Waman v. Raghu- 
nath Venkatesh (2) and Nainapillai Mara- 
kayar v. Ramanathan Chettiar (3), and as 
remarked in my judgment in Juvansingji 
Motisingjt v. Dola Chhala (4), it may be 
that, on account of those rulings, the view 
taken by this Court, in cases like the one I 
have mentioned, will have to be re-consider- 
el. But Ido notthink that this is a proper 
occasion to attempt this, first of all, because 
the point has not been very fully argued; 
and, secondly, because Dewan Bahadur Rao, 
for the appellant, did not himself go so far as 


(1) 27 B. 515; 5 Bom. L. R. 274, i 

(2) 74 Ind. Cas. 362; 47 B. 798 at p. 809; 25 Bom. L. 
R. 1005; (1923) M. W. N. 689; A. L R. 1923 P. 0. 205: 
33 M. L. T. 389; 28 C. W- N. 857; 20 L. W. 248; 50 T 
A. 225; 47 AM D. J. 248 (P. O). ` 

(3) 82 Ind. Oas. 220; 47 M. 337 at p. 314; A. L R. 1924 
P. ©. 65:19 L. W. 259: 22 A. L. J. 130; 31 M. L T. 
10; (1924) M. W. N. 293; 46 M. Ta. J. 546; 10 O. & A. L 
R. 464; 38 C. W. N. 809; 511. A. 83: L. R. 5A, (P. C) 
arene ha Cas. 272: 27 B 

4 . Cas. ; 27 Bom. L. R. 890 at yp, 901: 
A. LR, 1925 Bom, 390. . - porta 
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to contend that the plaintiffs could not claim 
to be permanent tenants by means of ad- 
verse possession. But, he has strenuously 
contended that the question was wrongly 
allowed to be raised in the present litiga- 
tion, no issue having been framed on the 


_ point in the trial Court, and, secondly, that 


in-any: case clear notice of such a claim 
must be given to the landlord in order to 
constitute the requisite assertion of perma- 


nent tenancy to the knowledge of the land- 


lord, and this has not been established. 
On the first of these points, it appears that 


. there was no plea of such adverse possession 


in the pldint and no issue framed about it ; 
but the question was ‘raised in the trial 
Court and discussed inthe Subordinate 
Judge's judgment. The Assistant Judge 
took the view that the plea was involved in 


the case itself, that it had been considered 


by the Subordinate Judge, and that quite 
obviously the defendants had led all evi- 
dence within their power to meet this or 
any other aspect of the plaintiffs’ case, He 
held, therefore, that there was no reason to 
hold that the point could not be gone into. 
This view has the support of the Privy 
Council in Mitna v. Syud Puzl Rub (5) and 
various other cases; and the general result 
of such decisions is that, if there is no 
issue framed on a question, but the parties 
have adduced evidence and discussed it 
before the Court, and the Court decides it 
as if there was an issue about it, the decree 
need not be set aside in appeal on the’ 
ground merely that no such issue was 
framed, for the mere omission toframe an 
issue is not fatal to the trial of the suit. 
But, certainly, it would have been very. 
much better if an, issue had been added on 
this point in.the trial Court, and it is 
difficult to say that the defence may not 
have been prejudiced to some extent in 
adducing evidence, for instance, on the point 
whether-in 183 the then Swami could, in 
fact, grant a permanent lease, which would, 
in the circumstances, .be binding upon his - 
successor. However, it is not necessary to 
decide this question because we think that, 
in any case, the materials upon which the. 
lower Court has arrived at its finding that 
the plaintiffs had a right of permanent 
tenancy acquired by adverse possession are 
not legally sufficient to justify that finding. 
The first question that is to, be decided 


(5) 13 M. I. A. 573; 15 W. R.P. C. 15; 6 B. L.R 
148; 2 Suth. P. C. J. 387; 2 Sar P. O. J. 626; 20 E. R 
65. e , 
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is, whether these documents, Exs. 24 and 25, 
did, in fact, require registration. Mr. Thakor, 
for the respondents, has argued that the 
documents do not amount to a present 
demise, so as to evidence even an agreement 
for leass within the meaning of the Indian 
Registration Act, and that in any casea 
part of these documents, for instance, the 
order about registering the lessee as 
Khatedar, can be treated as evidence in 
the case, although the documents, so far as 
they evidence a lease, require registration. 
In my opinion, it is quite clear'that the 
two documents read together did, in, fact, 
constitute a present’ demise of the lands, 
which were apparently then being cultivated 
by the applicants, Appaji and Ravji, who 
have signed the first document. 
which is of the same date, authorises the 
immediate occupation of the land on the 
terms mentioned in the first document, and 
the mere fact that partof the agreement 
would not. come into operation till some 


years later does not, in my opinion, operate. 


to make’ it other than a present demise. 
It seems to me that the two documents 
evidence a lease for a term exceeding a 
year, and that, without straining the clear 
meaning of the documents, it is impossible 
to hold that they did not require registration 
under s. 17, sub-s. (1). In my opinion, jt is 
not a case where there are two clearly 
divisible agreements in the documents, 
one of which makes the document compul- 
sorily registrable and the other’ does “not. 
In such a case, no doubt, there is authority 
for saying that you can isok at the part 
of the document which docs not require 
registration. But, in the present case, the 
two documents are one indivisible transac- 
tion, and I can see no adequate ground 
for saying that s. 49 of the Indian Registra- 
tion Act does not apply to the whole of the 
documents, 

Then, as regards the question of the extent 
. to which these documents can be used for 
the collateral purpose of ascertaining the 
origin and nature of the possession of the 
plaintiffs, the Privy Oouncil have, no doubt, 
ruled that they can be so used. But it 
secins to me to be going entirely beyond the 
proper and legitimate extent to which that 
origin and mabure can be so ascertained, to 
say that you can look at the whole of the 
terms of the documents elthoughunder s. 49 
those terms ‘are inadmissible in evidence. 
It is true that the documents can be looked 
at to show that the plaintiffs were ineposses- 
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sion as tenants, and if the documents had ia 
clear language said that they were perma- 
nent tenants, that might probably also be 
taken into consideration in viewof the rul- 
ing in this Court in Thakore fatesingji v 
Ramanji Ardeshir Dalal (1). 

But certainly in the present case the 
documents do not in clear terms say that 
the applicants are to be permanent tenants. 
It is merely contended that the reference to 
Raoji-eventually becoming a Khatedar is 
an implied acknowledgment that he was a 
permanent tenant. But,in my opinion, a 
mere reference of this kind does not sullice 
to make the origin of the tenancy obviously 
one of a permanent character, and the lower 
Court has, in my opinion, erred in law in 
treating it in that way. Nor do I agree 
that the subsequent conduct of the defend- 
ants suffices to establish an admission that 
the plaintiffs were permanent tenants, It 
is quite clear that to succeed ina case of 
this kind the tenants must prove by 
unequivocal evidence that they have set up 
the claim, of permanent tenancy to the 
knowledge of the landlord, for instance, if 
that claim is put forward in a possessory 
suit under the Mamlatdars’ Courts Act, there 
is very good evidence on that point. There 
is nothing of that kind in this case; nor is 
there anything in the evidence, which clear- 
ly favours the view taken in the judgments 
of the two lower Courts. The eagerness 
of the defendants to dispossess the plaint- 
ifs does not, in my opinion, constitute any 
evidence of notice by the plaintiffs that they 
claimed to be in possession as permanent 
tenants. 

Consequently, on that point, I think, the 
appellant succeeds. It has, however, been 
contended by Mr. Thakor that the doctrine 
of part performance, referred to in the 
léading Privy Council case of Mahomad 
Musa v. Aghove Kumar (6) applies in favour 
of the plaintiffs. Here again we are faced 
with the same difficulty. No issue has been 
raised upon this point; nor is the point 
discussed inthe judgment of the lower 
Appellate Court and it is only mentioned in 
a few words in para. 7 of the judgment of 
the trial Court. The doctrine is only 
applicable in cases where itis found that 
the parties have so changed théir respective 
positions that the change can only be refer- 


(6) 28 Ind. Cas 930; 17 Bom. L. R. 420; 21 0. L.J. 
231; 28 AL L. J. 548; 19 O. W. N, 250; 13 A. L. J, 229; 
17 M. L. T. 143; 2 1. W. 268; 42 C. 801; (t915) M, W 
N. 621; 421. A, 1 (P.O) ‘ 
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able to the alleged. contract, as stated hy 
Marten, J., in Sandu Valji x. Bhikchand 
Surajmal (7). It is ‘elleged, and it has 
been accepted by the two-lower Courts, 
that the plaintifis have spent a sum of 
about Rs, 1,600 in improving the land, 
and it is argued, therefore, that they 
have been led to believe that they 
were treated as permanent tenants. But 
it is not shown that the defendants on 
their side did anything to show that they 
changed their position of treating the 
plaintifis as ordinary tenants to that of 
treating them as permanent tenants. The 
underlying principle is, both sides by their 
conduct must have shown that; although 
the documents of title are void for want 
of registration, yet the transaction has 
‘peen acted upon, for instance, by giving 
possession to the vendee in the case of 
an inadmissible sale-deed. But no such 
circumstances are shown to exist in the 
present case, and, in my opinion, it is a 
point which can be very much better con- 
sidered if the defendant sues the plaintiffs 
in ejectment and any defence of that kind 
is raised. It is better to limit the issues 
to the claim of permanent tenancy, and 
if the plaintiffs can show, in any subsequ- 
ent: litigation, that they have an equitable 
right to recoupment of the amount ex- 
pended on the land, that is a separate 
question to be considered when it arises. 
It will suffice to say, in the present case, 
that the plaintiffs have not shown legal 
grounds, in view of the difficulty about re- 
gistration, for holding ‘that they are per- 
manent tenants entitled to the injunction 
sought, and, therefore, the trial Court's 
decree ordering the defendants not to ob- 
struct the plaintiffs’ possession of the suit 
land nor to interfere in any way with the use 
of the suit land by the plaintiffs, is notone 
to which they are entitled. I do not mean 
to say that they are liable tobe disturb- 
ed except in aproper way, but the in- 
junction in effect is intended to prevent 
the defendants from taking any steps to 
determine the tenancy of the plaintiffs and 
‘eject them in the due course of law. 
Therefore, I would allow the appeal and 


dismiss the plaintiffs’ suit with costs 
throughout. : 
Madgavkayr, J.—i agree. 
A. N. A. Appeal allowed. 


(7) 75 Ind. Cas. 118; 25 Bom. L. R. 381 at p. 385; 47 
B. 621; A. I. R. 1923 Bom. 473. 
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LAHORE HIGH COURT. 

Civit Revision Prerition No. 755 or 1926. 

f June 17, 1926. 
Present:—Mr. Justice Jai Lal. 

THe Firm BHAJAN RAM-GIL RAJ’ 
MAL, Tagoven GIL RAJ MAL— 
DEFENDANTS —PETITIONERS 

versus : 
Musammat NARAIN DEVI, LEGA 
REPRESENTATIVE OF SALIG RAM, DECEASED — 
PLatntirFr—REsPonpENT. 

Civil Procedure Code (Act V of 1908), s. 115, O. 
XXXII, rr. ő (e), 7—Interlocutory order, revision 
from, ‘when lies—Order granting leave to sue as pauper 
—Revrision—Agreement by pauper to pay Counsel on 
success of suit. ; 

An order granting an application for leave to sue 
as a pauper is open to revision. [p. 831, col. 1.) 

A revision from an interlocutery order is .com- 
petent when the order sought to be revised is not 
passed inthe course of proceedings in the suit or 
when it terminates one way or the other any separate 
proceedings which may arise either before, the suit is > 
deemed to be instituted or after the suit has been dis-. 
posed of. [ibid.] ; 

Where a person who has applied to sue as pauper 
agrees to pay his Counsel a small fee at the successful 
termination of the suit and the fee is not to be paid 
out of the property in suit, the case does not fall under 
O. XXXIII, r. 5 (e), O. P. O. |p. 831, col. 2; p.832,col.L.] 

Manohar Ramchandra v. Lakshman Mahadev, 9 B. 
371; 10 Ind. Jur. 32; 5 Ind. Dee. (N. s.) 247, distingu- 
ished. h 

Petition for revision of an order of the 
Subordinate Judge, First Class, Amritsar, 
dated the 9th November, 1925. 

Mr. Dev Raj Sawhney, for the Peti- 
tioners. 

Lala Badri Das, .R. B., for Mr, Fakir 
Chand, for the Respondent. 

JUDGMENT.—The respondent, Salig 
Ram, applied for permission to sue as a 
pauper.. The Subordinate Judge has grant- 
ed him this permission. This is an appli- 
cation presented by the defendant for re- 
vision of the order of the Subordinate 
Judge. A preliminary objection is taken 
on behalf ofthe respondent that the order 
of the Subordinate Judge being an inter- 
locutory one, no application for revision 
lies, Firm Lal Chand-Mangal Sen v. Firm 
Behari Lal-Mehr Chand (1) is cited ag author- 
ity in support of this contention. It was 
held in that case by a Full Bench of this 
Court that no application for revision of an 
interlocutory order lies. Reliance was also 
placed on Mohammad Ayub v. Mohammad 
Mahmood (2) in which a Division Bench of 
the Allahabad High Court held that no 


(1) 84 Ind. Cas. 259; 5 L. 288; A. I. R. 1924 Lah, 425; 
6 L. L. J. 558; 1 L. O. 36. 
(2) 6 Ind. Cas, 831; 32 A. 623; 7 A. L.J, 741. 
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application for revision of an order grant- 
ing an application for leave to sue as ‘a 
pauper lies. An opinion, however, was 
expressed that when suchan application is 
rejected “the case” of the applicant comes 
toanend and an application for revision 
would lie, but that when the application is 
granted ‘‘the case” of the pauper is not 
decided within the meaning of s. 115 of the 
C. P.C. In Mahadeo Sahai v. Secretary of 
State (3) it was held that no application for 
revision lies against an order rejecting an 
application for leave to sue as a pauper. A 
contrary view, however, was expressed in 
Ram Prasad Singh v. Jaytamba Prasad (4) 
which is also a case decided by the Allah- 
abad High Court. So faras Ihave been 
able to discover Mohammad Ayub v. 
Mohammad Mahmood (2) has not been ex- 
pressly dissented from in any subsequent 
ease in that Court. In Ram Sarup v. Gaya 
Prasad (5), however, an opinion was express- 
ed that an application for revision would 
lie when an order is passed by a Subor- 
dinate Court in proceedings which are se- 
parate from the suit. .The same view was 
taken in Piroj Shah v. Qarib Shah (6) and 
Azim Bibi v. Imtiaz Begam (7). An exa- 
mination of the authorities shows that the 
latest tendency of the Courts is to enter- 
tain applications for revision when the 
order sought to be revised is not passed in 
the course of proceedings in the suit or 
when itterminates one way or the other any 
separate proceedings which may arise either 
before the suit is deemed to be instituted 
or after the suit has been disposed of. An 
instance of the former are proceedings in an 
application for leave to sue as a pauperand 
an instance of the latter are proceedings to 
set aside an ex parte decree or a dismissal 
for default. In all such cases the final 
orders of the Courts are open to revision. 
Consequently I overrule the preliminary 
objection. 

On the merits it was contended on behalf 
of the petitioner that Salig Ram admitted- 
ly had entered into an agreement with refer- 
ence to the subject-matter of the proposed 
suit under which the Counsel who appeafed 


(3) 65 Ind. Cas. 255; 44 A. 248; 20 A. L. J. 55; A. L 
R. 1922 All. 1. x ‘ 

(4) 88 Ind. Cas. 420; 23 A. L. J. 512; L. R. 6 A. 352 
Civ., A. L R. 1925 All. 547; 47 A. 872. 

(5) 90 Ind. Cas. 180; 48 A. 175; A. I. R. 1925 All. 610; 
L. R. 6 A. 601 Civ.; 24 A. L. J. 56. 


(6) 95 Ind. Cas. 124; 7 L. 161; 8 L. L. J. 267; A. L 
R. 1926 Lah. 379. 


10) 78 Ind. Cas, 604; A. I, R. 1925 Lah. 191. 
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on his behalf had obtained an interesi in 
such subject-matter. It appears that when 
being examined Salig Ram stated that he 
had not paid, the fees to his Counsel but 
that he hadagreed to pay Rs. 80 to him 
when he succeeded in the suit. Plaiutics 
claim was for the reeovery of Rs, 10,173-19 3. 
1 do not think that underall the circum- 
stances the provisions of O. XXXIH, r. 5 e) 
apply to the present case. It was, no doubt, 
held in Manchardtam Chandra v. Luksh man 
Mahadev (8) that where two persons, being 
about to sue to redeem a certain jagir 
village, applied for permission to sue as 
paupers, and if appeared that they had 
entered into an agreement witha Vasil to 
pay him as remuueraton for his services as 
Vakil in the case, a lump sum of Rs. 1,50U 
as soon asthe casewas decided andl in de- 
fault of payment the Vakil was authorised 
to recover the money out of the revenues of 
the said village, the agreement was within 
the scope of el. (d) of s. 407 of the G. P. C., 


“1882, That cage, in my opinion, is distinguish- 


able from the present. In this case there is 
no condition that the Vakil would be entitl- 
ed to recover the money out of the amount, 
ifany, decreed in favour of Salig Ram. As 
compared with the value of the suit the 
amount of fee tobe paid tothe Vakil isso 
small that it would be unreasonable to ap- 
ply the provisions of O. XXXIII, r. 5 (c} to 
this case. 

It was then contended on behalf of the 
petitioner that Salig Ram having died since 
permission to sue as a pauper had been 
given to him by the Subordinate Judge the 
suit could not be continued in forma pau- 
peris atthe instance of his legal represen- 
tative, unless the latter proved that she 
also was a pauper. In re Radhakrishna 
Aiyar (9) was quoted as authority in sup- 
port of this proposition. 1 do not express 
any opinion on the merits of this objection 
because, in my opinion, it ought, more 
appropriately, to have been taken Lefore the 
trial Court. 

Then it was contended that the learned 
Subordinate Judge has not given any fnd- 
ing on the other matters mentioned in r. 3 
of O. XXXIII. The learned Judge having 
held that Salig Ram was a pauper it was not 
necessary for him to give a finding on such 
matters, unless the learned Judge found 


(8) 9 B. 371; 10 Ind. Jur. 32, 3 Ind. Dee as. s} 
247 


aii.) 88 Ind, Cas. 91; 21 L, W. 530; A. 1, R. 1995 Mad, 


SO 2 
32 


that there was ground for holding that 
the application was Iftable to be rejected 
for any of the reasons mentioned therein. 
It appears that no such objections were 
< pressed before the Subordinate Judge. I 
must assume that the Subordinate Judge 
was ofthe opinion that the application was 
not open toany.of me objections mention- 
edin r. 5 of O. XXXII 

The next objection of the learned Counsel 


was that the Subordinate Judge did not. 


allow him to produce the whole of his 
evidence, A reference to the record, how- 
ever, shows that the witnesses were examined 
on behalf of the petitioner and that his 
case was closed without any protest on his 
behalf. 

The consequence is that this application 
is dismissed with costs. 

R. L. Application dismissed. 

LAHORE HIGH COURT. 
CIVIL MISCELLANEOUS Pytirion No. one or 


' July 3, 1926. 

Present:—Mr. Justice Addison. 
MOHAMMAD AZMAT ULLAH KHAN 
—PETITIONER 
VETSUS 
ABDUL HAMID—RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XLVII, 
r. 1—‘For any other sufficient reason”, meaning of — 
Conflict of orders on appeal and review—Priority. 

Where an order is appealed from as well as review- 
ed, the order passed in appeal replaces that passsd on 
review. 

The words “for any other sufficient reason” in 
O. XLVII r. 1, O. P. C., mean reasons ejusdem generis 
with other specified g grounds for review. Therefore, 
itis no ground for review of an order passed on 
appeal that the order appealed from had been set 
aside on review by the Court below. [p. 833, col. 1.) 

Rukmani Ammal v. Kattuvava Narasimha Iyer, 63 
Ind. Cas. 730; 41 M. L. J. 54; 14 L. W. 85; (1921) M. 
W. N. 487, followed. 

r. 1, of the 


Petition under O. XLV I, 
C. P. C., for review of that ‘portion of the 
jidgme ent passed by Mr. Justice Addison 
in Second Appeal No. 1350 of 1925 on the 
8th February, 1926, whereby His Lordship 
directed the petitioner-appellant to pay to 
the respondent-plaintiff the costs of the 
appeal in the Courtof the District Judge. 

Mr. Barkat Ali, for the Petitioner. 

Mr. J. N. Aggarwal, for the Respondent. 

ORDER.—The plaintiff brought a suit 
in the Court of the Senior Suberdinate- 
Judge, Simla, which was dismissed on 
certain preliminary issues. On appeal the 
District Judge of Ambala held that it had 
been wrongly dismissed on the preliminary 


MOHAMMAD AZMAT OLLAH KHAN ¥,ABDUL HAMID. 
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issues and remanded the suit under, O. XLT’. 
r. 23, 0. P. O, for disposal in accordance 
with law. He further directed that the 
plaintiff should get his costs in his Court 
and in that of the Senior Subordinate 
Judge. The defendant presented a second 
appeal against this decision in this Court. 
In the 6th ground of appeal it was said 
that the learned District Judge should not 
have awarded costs as the costs always 
abide the event. The second appeal was 
dismissed by me, and atthe same time I 
directed that the plaintiff would get his 
costs in the High Court and in the Court 
of the District Judge, but not in the Court. 
of first instance. 

Against my decision a petition for review 
has been presented on the ground that the 
District Judge himself by order dated the 
21st May, 1925, reviewed his order as to costs 
and directed that the costs in his Court 
should be costs in the case. Now, this order 
passed by the District Judge in review was 
made on the same day on which the second 
appeal was presented here. The defend- 
ants Counsel may thus not have known 
then of the order passed on review by- the 
District Judge, but he certainly. ought to 
have known before the 2nd or 3rd Feb- 
ruary, 1926, when the appeal was heard by 
me. The order passed by the- District 


‘Judge on review ‘was a consent order, 


though it does not follow that the plaint- 
iff knew when he consented that an appeal 
had been filed or was about to be.filed in 
the High Court. The matter was not brought 
to my notice by either of the Counsel who 
argued the appeal before me, and if is not 
known whether the record of the review 
proceedings before the District Judge was 
or was not here at that time. That record 
nor was the copy of 
the order of the District Judge passed on 
review filed in the High Court, nor was this 
order ever alluded to. 

There is no doubt that my order nowtakes 
the place of the order passed by the Dis- 
trict Judge in review: [see Rukmani Ammal 
v. Kattuvava Narasimba Iyer (1)]. The sole 
question is whether there is any sufficient 
reason for review. There is no doubt that 
the appellant's Counsel could have brought 
the matter to my notice, for it was his 
client who obtained the review order from 
the District Judge. There is no mistake 
or error apparent on the face of this Court's 


(1) 63 Ind. oer Tah, 41 ML, 3,54; 141, W. 85 
(1921) BI, W. N. 4 
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record, and it has been'held that the words 
“for anyother sufficient reason in O. XLVII, 
T. 1, O. P. ©, must be reasons ejusdem 
generis with the other specified grounds. for 
review. : In my opinion, therefore, thera is 
no ground for review, and I dismiss the 
petition for review. I leave the parties to 
bear their own costs. 


RL. Petition dismissed. 


Leare « 


BOMBAY HIGH COURT. 
SECGOND CIVIL APPRAL No. 75 or 1925. 
October 14, 1925. 
Present:—Mr. Justice Fawcett and 

; ‘Mr. Justice Madgavkar. . 
GENARAM KAPURCHAND MARWADI 
—PLAINTIFF—APPELLANT 


VETSUS 
HANMANTRAM SURAJMAL— 
N DEFENDANT—-RESPONDENT. 
Civil Procedure Code (Act V of 19081, O. XXI, r. 16 
—Assignment of plaintiff's rights before decree—~ 
Assignee, if entitled to exesute decree subsequently 
passed in plaintiff's favour-—Subsequent assignment of 
decree if validates previous application. 
Order XXI, 1.16, O. P. O., contemplates only an 
: assignment of a-decree ‘that has been passed’ and 
consequently an assignee of the rights of a plaintiff 
pending suit is not entitled to execute a decree that 
is subsequently passed in the plaintiff's favour. Nor 
can an application for execution by such a - person, 
which has been disposed of, he rendered valid and 
- one in accordance with law within the meaning of 
Art. 182 of the Limitation Act by the subsequent 
production of an assignment of the decree itself. fp. 
833, col. 1; p. 834, col. 1] 


‘Second appeal from the decision of the 


District Judge, Poona, in Appeal No. 78° 


of 1924, reversing that of the Subordié 
nate Judge at Baramati, in Darkhast 
No. 946 of 1923. 


Mr. P. B. Shingne, for thé Appellant. | 
Mr. A. G. Sathaye, for the Respondent. 
JUDGMENT. 


Fawcett, J.—In my opinion, the view ` 


taken by the two lower Courts that the 
-previous durkhasts were not: according to 
law, within the meaning .of Art. 182 rof the 
Indian Limitation Act, is correct, asO. XXI, 
T. 16, clearly contemplates only the assign- 
ment ofa decree “that has been passed”. 
This is supported by reference to the terms 
of the old s. 208 of Act VIII of 1859, which 
. is the precursor of the present rule; and 
that.-section clearly ‘required that the 
assignment should be from the original 
decree-holder. That section is cited in 


53 ‘ 
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Abidunnissa Khatoon v. Amirunnissa Kha- 
toon (1). This view gs also in agcordance 
with that taken by the Madras High Court 
in Basroorvittal Bhandariv. Ramachandra 
Kamthi (2). There it is stated (p. 39244: 
“There can be no doubt that when the 
assignment was made there was no decree 
in existence. The proper course for the 
appellant to have taken would have been 
to apply under s. 372 of the O. P. C. to he 
made a party to the suit. He did not do 


‘so, and the final decree in the suit having 
“been given, itis now too late for him to 


comein under that section. We are asked 
to hold that in the event which happened 
in this case the appellant is entitled to he 
treated as the transferee of a decree from 
a decree-holder for the purposes of s. 232, 


notwithstanding that at the time of the 


assignment there was no decree and no 
decree-holder. It seems to us that we 
should not be warranted in applying the 


_. doctrine of equity on which the appellant 
- relies...... for the purpose of construing 


s, 2320f the Code. We think the words 
‘decree-holder’ must be construed as mean- 
ing decree-holder in fact and not asinclud- 
ing a party who in equity may afterwards 
become entitled to the rights of the actual 


“decree-holder, and that the words of the 


section relating toa transfer of a decree 
cannot be, construed so as to apply to a 
case where there was no decree in existence 
at the time of the agreement.” 

The general rule is that ordinarily it is 
only a deecree-holder who can apply for 
execution; and in the circumstances the 
defect is, it seems to me, a fatal one: cr, 
Bando Krishna Kanbarg. v. Narsinha 
Konher Deshpande (3). I donot think any 
ofthe arguments of Mr. Shingne against 
this view are sound. 


_ Weare further asked to follow the pro- 


cedure which was adopted in Salekhan v. 
Vishvanath Mahadeo Tilak (4). The appel- 
lant has taken a subsequent assignment, 
and asks us to say that that assignment 


should be taken to have cured the defects 


that existed in the previous darkhasts. The 
Court in thatcase held that this could he 
done, folowing the principle which has 
been adopted in regard to the subsequent 

(1) 20. 327 at p. 333; 41 A. 66; 1I Ind. Jur. 172,1 
Ind. Dec. (x. s.) 500 (P. C.). 

(2) 17 M. L. J. 391; 2 M. L. T. 197. 
- (3) 17 Ind. Cas. 210; 37 B. 42 at p. 49; 14 Bom L. 
R. 861. $ 

(4) 9 Ind. Cas. 349; 13 Bom. L. R. 22, 
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production of a succession certificate. No 
doubt, these are very hard cases, but I can 
see no alternative to saying that the neces- 
sity for an assignment prior to an applica- 
tion is one which the law, as embodied in 
O. XXI. r. 16, requires as a condition pre- 
cedent; and it does not seem to me thata 
defect of that kind is one that can be cured 
in this way, unless some very substantial 
grounds are shown for such a course. The 
cases with regard tothe Succession Cer- 
tificate Act, of which Ballishan Shiva Bakas 


v. Wagarsing (5) is the main one, are really: 


based upon the words “proceed upon” con- 
tained in 3.4 of that Act, gid itis pointed 
out in the case just mentioned that those 
words are different from the word “enter- 
tain” and'so permit the proceeding being 
continued after the requisite certificate has 
been obtained. Also in the analogous case 
ofthe Pensions Act, the same course is 
really based upon the words ofs, 6 of’ the 
Act, which allows a Court to take cog- 
. nizance of the suit upon the production of a 
certificate: see the remaks of the Privy 
Conneil in Mahammad Azmat Ali Khan 
v. Lalli Begum (6). There isno provision 
. in the Code or elsewhere on which to base a 
_ similar procedure in cases of this kind. 
Therefore, although we are, tosome extent, 
bound by the Division Bench ruling in 
Salekhan v. Vishvanath Mahadeo Tilak (4), 
I would not extend that precedent an inch 
beyond the particular case there under 
consideration. Govind Harjivan Shet v. 
Pandu (7) is there cited as an authority; 
but a reference to that case shows thatthe 
assignment was produced in a pending 
application for execution,.and it was held 
that after the assignment had been pro- 
duced that application could legally proceed. 


That is quite different to saying that an ' 


application for execution that has already 
been disposed of can be treated as cured by 
the subsequent production of a deed. of 
assignment, Salekhan v. Vishvanath Maha- 
d:o Tilak (4) extended the principle of 
Govind Harjivan Shetv. Pandu (T) and we 
are asked still further toextend it to acase 
which is not one ofa joint Hindu family, 
such as was under consideration in both 
the previous cases. I have referred to the 
judgment of Mr. Justice Westin Hari v. 


(5) 20 B. 76; 10 Ind. Dec. (x. s.) 609. 

(6) 8 C. 422 at p. 431; 9 I. A. 8; 4 Bar. P. C. J. 310; 
6 ae Jur, 201; 17 P. R, 1882; 4 Ind. Dec. (x. s.) 269 
(P. C). i 

(7) (1885) P. J. 195, 
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Narayan (8) which is mentioned in Mr. 
Justice Batchelor’s judgment in Salekhan v. 
Vishvanath Mahadeo Tilak (4), asalso General 
Manager of the Raj Durbhunga v. Maharajah 
Coomar Ramaput Singh (9) which is cited 
in Mr. Justice West's judgment; but those 
judgments only amount to saying. that a 
suit, or the execution proceedings thereon, 
should not be upset merely on account of 
some irregularity which is not vital. In the 
present case the defect is vital, and I do 
not think, we would .be justified in treat- 


ing it as curable in the manner suggested. ` 


Therefore, in my opinion, the appeal 
fails and should be dismissed with costs. 

Madgavkar, J.—During the pen- 
dency of Suit No. 773 of 1913, the appellant, 
on February 18,1924, obtained an assign- 


ment from the plaintiff. of his rights-in. 


suit, but never applied to the Court. The 
decree in suit was passed in favour of 
the plaintiff in November, 1914, and the 
appeal was decided on January 27, 1916. 


Without applying to the Court, the ap-- 


pellant filed various darkhdsts in 1916, 
1917, 1920 and 1921, all of which were dis- 
missed. Finally, on November 5, 1923, he 
obtained a fresh assignment from the 
plaintiff decree-holder. | 

The question in the present appeal is, 
whether the darkhast given after this last 
assignment is in time. The trial Court 
held it was, and- the Appellate: Court’ held 
that it was not. 


In the case of an assignment pending, 
suit, it was the duty of the appellant, under- 


O. XXII, r. 10, to apply to.the Court dur- 
ing the pendency of the suit. Such an 
application must be, made before and not 


after the decree: Sitaramaswami v. Lak-- 


shmi Narasimha (10). An assignee of and 
after the decree must apply under O. XXI, 
r. 16, It follows that none of the darkhasts 
prior to 1923 was in accordance with law. 
Both under O. XXII, r. 16, and.O XXI, 


r, 16, the right of the appellant to be sub-- 
stituted is a right which is in the discretion - 


of the Court. 

The lower Appellate Court was, therefore, 
right in holding that the present darkhast 
was barred by limitation. The appeal must 
be dismissed with costs. 

A. N. A. Appeal dismissed. 
(8) 12 B. 427; 6 Ind. Dec. (x. s.) 770. 


(9) 14 M. L A. 605; 17 W. R 459; 10 B. L. R. (P. C) 


291; 2 Suth. P. C. J. 575; 3 Sar. P. O. J. 117; 20 E. R, 
12. 
(10) 48 Ind, Cas, §10; 41 M. 510; 8 h W. 21, 
. . 
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- "LAHORE HIGH COURT: : 
Snoono Crys, Appnay- Now 1748 or: 1922, 
May. 20, 1926. eer 

Present :—Mr. Justice Harrison and .- 
Mr. Justice Dalip Singh. 
FIROZ AND OTHRRS—PLAINTIPES— 
APPELLANTS 
versus 
SULTAN SURKARU—DEFENDANT— 
z: RESPONDENT. 

Custom—Alienation—Will -Kassars of Chakwal 
Tahsil, District Jhelum—Limitation Act (IX of 19085, 
Sch. I, Arts. 91, 120—Cancellation of Will, suit for. 

A Will of ancestral landed property by.a Kassar of 
Ohakwal Tahsil of the Jhelum District is voidable but 
not void. [p. 835, col. 2.) 

A suit for cancellation of a Willis governed by 
ov iy and not Art. 91 of the Limitation Act. [p. 836, 
col. 1.). 


Sajid Ali v. Ibad Ali, 23 C. 1; 22I, A. 171; 6 Sar. ` 


P. O. J. 627; 12 Ind. Dee. (x. 8.) 1 (P. C.), followed. 
Second appeal from: a decree of the 

Distriet Judge, Jhelum, dated the 5th June, 

1922, reversing that of the: Junior Subordi- 


nate: Judge, Jhelum, dated the 22nd ‘Feb-. 


ruary, 1922, 
Messrs. Harish Chandra and B. A. Cooper, 
for the Appellants. 
Mr, Ghulam Rasul, for the Respondent. 


JUDGMENT.—This suit was institut- 
el by several collaterals claiming posses- 
sion of the land left by one Mehra after 


cancellation of a Will, in virtue of which‘ 


Mehra’'s sister's son.was in possession. The 
` parties are Kassars of Chakwal Tahsil of the 
Jhelum District. 

The trial Oourt decreed the suit finding 
on all points in favour of the plaintiffs. 

On appeal the learned District Judge 
reversed the decision agreeing with all the 
findings of the trial Court, with the excep- 
tion of the point of limitation. The Dis- 
trict Judge held that the suit was governed 
by Art, 91 and was, therefore, barred by 
time. a 

On second appeal the points agilated 
before us and which require decision are:— 

l. Is the Will voidable or void ab initio. 

2. Whether the suit was primarily for 
on or for cancellation of the Will; 
“an 

3. Which Article of thé Limitation Act 
oF ne Punjab Oustonis Act governs the 
suit: 

As regards (1) both the Courts below have 
held that Mehra had no power to make this 
Will. They have relied on a general para- 
graph in Talbot's Customary Law of the 
Jhelum District, Asagainst these findings, 
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Counsel has drawn our attention toa cer- 
tified copy of the Riwaj-1 am of the Kassars 
of this very village in which ‘it is stated 
that they have the right of testamentary 


. disposition though they do not exercise it, 


the reason for this being that the power to 
make gifts without restriction satisfies all 
their requirements. In addition to this 
entry, Counsel has referred us to page 11 
of Appendix II ofthe general riwaj i am 
of the district where an instance is quoted 
of a Will upheld, after contest, up to the 
Financial Commissioner, of ancestral land 
in favour of a collateral and having 
been contested by nearer collaterals He 
has drawn our attention to three judicial 
decisions hased on many earlier decisions 
in support ofthe wide powers enjoyed by 
Muhammadans of the Western Punjab in 
this respect. We hold thatthe defendant 
has succeeded in showing that the Will in 
question is voidable and not void. 

As regards No. 2. On this point, the 
Will being voidable and not void, Gauhar 
Bibi v. Ghulam Muhammad (1) is conclusive. 
On the death of the testator in 1912 a con- 
test arose between the defendant and the - 
mother and widow of the testator. A suit 
was brought onthe 9th March, 1914 by the 
defendant against the mother and the re- 
maining widow who had not been married 
by that time,and on 25th March, 1914, a 
consent decree was passed by which he ob- 
tained possession of two-thirds. On the 
death of the mother he obtained possession 
of her share and the second widow died 
before the present suit was instituted. The 
Will, therefore, has been openly acted upon 
since the 9th March, 1914, or earlier. Pos- 
session could not be obtained without hav- 
ing the Will set asideand we are of opinion 
that the relief for possession was aneuilary 
to the main prayer. 

The question of limitation remains. Tt 
is clearly laid down in Sajid Aliv. Ibad Ali 
(2) by their Lordships of tbe Privy Council 
that Art. 91 doesnot govern a Will. It is 
true, as pointed out by Counsel, that this 
was an obiter dictum in the sense that the 
question was not contested, but their Lord- 
ships say that the plaintiff advisedly re- 
frained from relying on this Articleas it 
had no application tothe case of a Will. 
Apart from this expression of opinion, the 


(1) 4 Ind. Cas. 923; 82 P. L. R. 1909; S&P. W.R. 


1909. 
(2) 23 C. 1; 22 I, A. 171; 6 Sar. P. C. J. 627; 12 Ind. 
Dee. (x. 8.) 1 (P. O) 
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wording of.the Article- makes the point that f 


avery clear.. Article 91 tot being applicable 


and the suit being one primarily for can- 


eellation, of a Will Art. 120 applies. The 
Plaintiff here states that he had no know- 
ledge of the Will within six years of the in- 


Privy Council Appeal from the Allahabad ` 


` High Court. . . 
` Messrs. L. DeGruyther and W. Wallach, 
for the Appellants. 


Messrs. G. R. Lowndes and B. Duke, for” Singh, who was ‘executed after the Mutiny, 


the Respondent. 


i JUDGMENT. bo 
Lord Blanesburgh.—The following 
pedigree, taken from the pleadings, will 
serve to explain the position of the parties 
in this case. It is probably well to explain 
that it is printed in the reverse way from 


usually obtaining in ‘England. That 


is to say, the elder branch is to the righ} | 


and the younger to the left, 


£ 





stitution of the suit but, unfortunately for E ee 
. him, this- contention is rendered’ impos-- a A . Be Se ee 
sible by the averments contained in. the | S ire - RIT 
plaint itself where itis stated that on the Fe: 8 2 mga. 88s 
death of Mehra the application of the de- (ag 2 3 8 ase. gis 
fendant te obtain mutation of one-half of e g m 6 2 S23 
his estate was defeated by the objection of - pe ra Bi, E È EE l 
the plaintiff's own father, the previous ess D KE 
paragraph in the plaint having recited the. < F lahi 
factum ofthe execution of the registered : -i 
Will. Itis clear, therefore, on the plaintiff's 2 ` = 
own showing that he had knowledge about | Be ag ; 
nine years before theinstitution of bis suit. IER EER 
and his'suit is, therefore, barred by time. viia iS 
We agree, therefore, with the learned fal, PRA slg. 
District Judge.in his conclusion though EF = = KAN 
holding’ that the. suit is governed bya | “<a a ËT a ag 
different Article. We dismiss the appeal @ | 4 = ® fae 3 2 
“with costs, ae T A. Ps ta | $- 42. 
R. L. h Appeal dismissed., a esi ME ghee lis 
2/8 22 | 2. dagai 
rye BA te ae ad ede a e 
s ee aoa BS | age 
’ 2 -Eaa ` 
í Sos T Pees) 
PRIVY COUNCIL. gq 238 3 | 855 
` APPEAL FROM TAR ALLAHABAD. HiGa Court. ests ajg 
Posh May 17, 1926.. a EE Feces . 3 
-| Present:—Viscount Dunedin, Lord ' Boeken ao S. 
Blanesburgh and Sir John Edge. a ae PEN REE |. 
CHANDAR SHEKHAR BAKHSH SINGH e of È a 
AND ANOTRER—APPELIANTS | ml > a É : 
ee fy Fe VETSUS i ae ; a a do’ |. Sy o S 
'Musammat RAJ KUNWAR sincp DECEASED’. 2 E a => da g E _B BS 
— REBPONDANT, <a D mo Syeeq Ran 
Custom, nature of—Burden of proof. ` S37 S82 8 CEG po? Fag’ 
_ he ‘burden’ of proving a custom is on the person | 2 3 8 gz OE 8 ; re 
who sets.it up; the cusfem must he ancient and the ga agagah te BD ae CxS, 
proof conclusive. ‘This rule must be strictly adhered ame A “Es SEE ans 
to even in cases where the custom alleged is neither - Aas eS 
unique nor unknown. [p. 837, col. 2. mo Se 


The subject of contest ranges round cer- | 


‘tain villages situated in Fattehpur. They E 


were inthe possession of Rao Ram Bakhsh- 


and his property forfeited. The villages 
were given back to his senior widow, Lallu 
‘Kunwar. After her death they were pos- . 
sessed by his junior widow, Chhatarpal . 
Kunwar, till her death in 1893. On her: 
death they passed to and were enjoyed) by ` 


_Udis Narain Singh, who possessed them ` 


aa - 


X 
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till his death in 1910. After his death his 
widow, Sarsuti Kunwar, had possession till 
her death in 1912. On her death possession 
was obtained by the only surviving son of 


. Udit Narain Singh, to wit, the first defend- 


ant, Chandar Shekhar Bakhsh Singh, and 


. by the widow of the other son deceased, as 


in right of maintenance, the. family being, 
as alleged, joint: with defendant No. 2, 


Mutation of names was obtained accord-’ 


ingly. 
This suit was raised some years after- 
wards by the plaintif (now dead), who was 


“the only daughter of Udit Narain. Singh. 


A 


She alleged that she was the only heir of 
her father, Udit Narain Singt, her one 
brother having died before his father 
and her other brother, defendant No. 1, 


having no right in respect that he had been, 


adopted by his uncle, Girja Bakhsh Singh, 


“and was consequently for succession pur- 


poses no longer the son of hisnatural father. 
To this Chandar Shekhar Bakhsh Singh, 
who will hereinafter be spoken of a3 the 
only defendant, the only right of property 
being in him, replied first by denying the 


. fact of his adoption by his uncle, and second 


by saying that, even assuming the adoption 
proved, he was entitled to succeed as the 
nephew of hisnatural father, there being 
acustom in the family to exclude females 
from succession. Proof was led at great 
length on both sides. . 

The learned trial Judge held that the 
adoption was not proved. It, therefore, 
became unnecessary for him to consider the 
question as to the custom, and he dismissed 
the sult. ; 

On appeal, the learned Judges reversed 
his judgment.- They found the adoption 


‘proved. It then became necessary to en- 


quire as to the custom, This they held not 
proved, and consequently they gave a decree 
in favour of the plaintiff. 

-On appeal to the King in Council their 
Lordships first heard parties as to the 
adoption. They came to the conclusion 
that they would ‘not disturb the finding of 
the Court of Appeal and ‘intimated this to 
the parties. 5 

They agreed with the learned Judges of 


the Court of Appeal that thé proof rested ` 


on the reiterated declarations by Chandar 


Shekhar Bakhsh Singh himself, extending _ 


over a number. of years, that he was the 
adopted son of Girja Bakhsh Singh. 

The parties were subsequently heard at 
great length on the question of custom, 


: ay 
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Under the Mitakshara Law the plaintiff 
would succeed. It is, therefore, for the 
‘ defendants who alleged a custom to prove 
it, and it has been laid down again and 
again that the custom must be ancient and 
the proof conclusive. 

Their Lordships feel that the general 
law would be weakened if this rule were 
not always strictly adhered to even in a 
case like the present, where the custom 
alleged is neither unique nor unknown. 
Their Lordships hive accordingly approach- 
ed the consideration of the case in this 
attitude of mind, and having read the 
voluminous evidence adduced, and duly 
weighed the careful and elaborate argu- 
ments of Counsel on both sides, they have 
reached, not without hesitation and, inthe - 
special circumstances of this case, not 
without some reluctance, the conclusion 
that they would notbe justified in disturb- 
ing the finding of the Court below. The 
judgment is an exceedingly elaborate and 
careful one. The question, after all, is one 
of fact. The result affects this family alone. 
The decision of the learned Judges being 
what it is, no general question of law is 
involved. 

In these circumstances, their Lordships 

think that no useful purpose would be 
served by any re-statement of the position 
in their own words. 
The conclusion reached in the Court 
below must remain undisturbed and their 
Lordships will, therefore, humbly advise 
His Majesty to dismiss the appeal with 
costs. 

A./S. D. Appeal dismissed. 

Solicitor for the Appellants:—Mr. Douylas 
Grant, 

Solicitor for the Respondent:—Mr, $. L, 
Polak, 


LAHORE HIGH COURT. 
Seconp Civiu Appeal No, 466 oF 1926, 
May 13, 1926, 

: Present:—Mr. Justice Jai Lal, 
NUR MUHAMMAD AND ANOTHER — 
PLAINTIFFS— APPELLANTS 

. versus 
BUTA AND OTHERS—DEFSNDANTS 
— RESPONDENTS, 
Adverse possession— Reversioners. right to sua whe» 
asor wes—-Aduve rse possession, when begins ta run, 


838 
The right of a reversionet jo sue for possession of 
land does not accrue so long as there are nearer heirs 
entitled to possession of the land. Therefore, adverse 
| possession cannot run against a reversioner so long 
as such nearer heirs exist. [p. $38, col. 2.} 
Second appeal from a decree of the 


District Judge, Jullundur, dated the 26th: 


November, 1925, reversing that of the Sub- 
ordinate Judge, Fourth Olass, Nakodar, 
piste Jullundur, dated the 2nd January, 

Mr. Aziz Ahmad, for the Appellants. 

‘Messrs. M. A. Ghani and Fakir Chand, 
for the Respondents. 

J UDGMENT,—A pedigree i is attached 
to the “judgment of the learned District 
Judge. From this it appears that the plaint- 
iffs-appellants claimed as reversioners to 
the estate of Umra. Umra made a gift 
of this land to his daughter, Musammat Fatti, 
and from Musammat Fatti either by means 
of a gift or ordinary inheritance the land 
in suit went to Musammat Sairan. Musam- 
mat Sairan having re-married lost her rights 
in the land which was taken possession of 
by.the defendants, Buta and Asmat Ullah, 
sons of Akbar. The suit by the plaintifis is 
that Buta and Asmat Ullah, sons of Akbar, 
“have no title to the land as ‘they are no 

‘relatives of Musammat Fatti, and, therefore, 
- onthe extinction ofthe heirs of Musammat 
Fatti the gifted land reverted to the rever- 
sioners of Umra, The status of the plaint- 


iffs as raversioners of Umra is not contested > 


before me’ but itis urged that the suit is 
barred by limitation and this is the only 
point which was urged before the District 
Judge who held the suit to be so barred. 
It may be mentioned that Musammat Fatti 


had a son named Buta who apparently was ` 


a dumb person. He died within twelve 
years of the-institution of this suit. The 
plaintiffs claim that during the lifetime of 
Buta they had no locus standi to institute a 
suit for possession and consequently limita- 
tion began to run against them on the death 
of Buta On behalfof the respondents it is 
contended that the limitation began on the 
marriage of Musimmat Sairan which ad- 
mittedly was more than twelve years before 
the institution of the suit, and that Asmat 
Ullah and Buta, sons of Akbar, have been 
in adverse possession of the land since the 
re-marriage of Musammat Sairan. ln my 
opinion this appeal must’ be accepted, 
Tani v. Tara Chand (1) and Roda v, Har- 


ar Ina. Cos, 373; 92 P, R. 1018; 160 P, W. R. 108 
i 400 IRNS ' aiz 


kür MuHaAmMyaAh v, BOTA, 


(96 I. ©. 1926], 

nam. (2) support the contention, of the ap- 
pellants that their cause of action accrued 
on the death of Buta son of Fatti and that 
they had no locus standi to institute a suit 
for possession in the lifetime of Buta. The . 
possession of Asmat Ullah and Buta; sons” 
of Akbar, cannot be held to be adverse ‘to 
the reversioners of Umra so longas any 
of the heirs of Musammat Fatti were alive 


_ as they and not the reversioners: would be 


entitled to the possession of the land gifted. 
I hold, therefore, that the suit was not bar- 
red by limitation and consequently ‘that 
the plaintifis were entitled to the decree 
claimed. 

One Asmat Ullah son of Sabu was im- 
pleaded asa defendant on the ground that’ 
he also claimed to be entitled to the pro- 
perty in suit. In his written statement, 
however, Asmat Ullah son of Sabu definite- 
ly stated that he had no claim to or 
interest in the land. His Counsel conterds 
before me that in’ the presence of Asmat 
Ullah son of Sabu the plaintiffs have no 
locus standi to institute this suit. It’ is 
alleged that Musammat Fatti was the mother . 
of Asmat Ullah. This’point-has‘no where 
been raised before this in these proceed 
ings. 

in my opinion, the jagad Gana is not 


_ entitled to raise it here specially in view of 


the distinct disclaimer by Asmat Ullah, son 
of Sabu of any interest inthe land in suit. 
I have already stated that the only point 
raised before the District Judgé was one 
of limitation.’ I might mention that the 
objection as to the locus standi of the plaint- ` 
iffg was not raised by the Counsel who 
appeared before me for the sons'of Akbar 
but by the Counsel for Asmat Ullah, son of 
Sabu’ and Iam unable to see that he. had 
any right to contest the plaintiffs’ suit alter 
his disclaimer in the first Court. 

The result of my decision on the question 


- of limitation is that this appeal is accepted 


and the plaintiffs’ suit is decreed with costs 
throughout against Buta and Asmat Ullah, 
sons of Akbar, Asmat Ullah son of Sabu 
will bear his own costs throughout. ` 


AJS. D |, Appeal accepted, 
ae P. R. 1895, A ai 


\ 
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. CALCUTTA HIGH COURT. 
Crvic AppraLs Nos, 174 AND löl.or 1924, 
. June 8, 1925. . 
Present:—Sir Lincelot Sanderson, KT., 


` Chief Justice, and Mr. Justice Buckland, 


CHATTU LAL MISSER AND OTHERS— 

DEFENDANTS—ÅPPELLANTS sd 
i VETSUS 

MARWARI COMMERCIAL BANK, Lro., 

AND OTHERS — PLAINTIFFS —RESPONDENTS. 
Original Side Rules (Cal. High Court), Ch. VIII, 
r. 18, Ch. XTITA, rr. 8, 4—Notice of appearance— 
Summons for summary judgment--A ppearance entered 


‘by defendant personally and subsequently by attorney — 


Limitation—Letters Patent (Cal.), cl. 15--Order giving 
leave to defend on conditions and providing for decree 
to be passed in case of default, whether judgment— 
Appeal, whether lies. 

Under r. 18 of Oh, VIII of the Original Side Rules 
of the Calcutta High Court the attorney of a defend- 
ant ora defendant appearing in person, must forth- 
with give notice of his having entered appearance 
to tha plaintiff's attorney, or if the plaintiff sues in 
person, to the plaintiff himself. [p. 840, col. 1.] 

A summons under Oh. XIHA of ths Original Side 
Rules of the Calcutta High Court for summary judg- 
ment must be taken out within 10 days of the 
entering of appearance by the defendant, where the 
dafendant has filed a written statement. 


Where a defendant entered appearance in person 
aud subsaquently also entered appearance by attorney 
and filed a written statement : 

Held, that the defendant by entering appearance by 
attorney had afforded a fresh opportunity to the 


- plaintiff to take proceedings under Ch. XIHA for 


‘summary judgment and that the period for taking 


out the summons must bs counted from the date on 
which appearance was entered by the attorney. [p, 


840, col. 2.] 
Au order giving leave to the defendant io defend 


the suit on certain conditions and providing that it. . 


the defendant dang not comply with the concitiunsa 
decreg, shall b> iawn up against him, amounts to a 
‘judgment’ within tas meaning of cl. 15 of the Letters 
Patent.of the Calcutta High Court and an appeal lies 
from such order. [p, 843, col. 1.] 


Appeals against orders, dated the Sth and 


` 27th August, 1924, made by C. C. Ghose, J., 


in the exercise of Original Civil Jurisdiction. 


_ Messrs. S. N. Banerjee and S. C. Bose, for ` 
the Appellants, < 


`: Messrs. B, L. Mitter and A. K.. Roy, for 
the Respondents, ` > 
` JUDGMENT. 

- Sanderson, O. J.—This is an appeal 
by Ohattu Lal Misser against two orders of 
the-8th and the 27th of August, 19024. The 
order of the 27th of August, 1924 is the 
material order. It runs as follows: f 

“It is ordered in supersession of the order 


. made iù this suit and dated the eighth day 


‘of August instant that the defendants do 


pursuant to the said order on or before the 


~ twelfth day of September next furñish se- 


[p. 840, col.: 
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curity to the extgnt of eight lacs to the 
satisfaction of the Registrar of this Court 
in unencumbered immoveable property in 
Calcutta or in the town of Howrah; And it 
is further ordered that on such security be- 
ing given within the time aforesaid the 


defendants shall have leave to defend this - 


suit; And itis further ordered that the said 
Registrar be atliberty to extend the time 
for furnishing such sscurity as aforesaid on 
good cause being shown therefor: And it 
isfurther ordered that in default of the 
defendants furnishing security as aforasaid 
within the time aforesaid or within such 
further timeas may beallowed by thesaid 
Registrar as aforesaid a decree shall ba 
drawn up in this suit against the defendants 
for the sum of rupees sixty-fonr lags ninety 
thousand and nine hundred annaa seven 
and pies eleven with the costs of this suit.” 


Taos suit was brought by the Marwari 
Commercial Bank, Ltd. which was in 
liquidation (the Liquidator being one Ranjit 
Roy who wasappointed in April, 1923, against 
Chattu Lal Misser, Bisseswar Lal Halwasiya, 
Luchmi Narain Shroff and Oukarmull 
Shroff, who were allegad to ba m3m>2rs of 
a firm called Binayek Misser & Co. It was 
based upon three promissory-note3, dated 
the 23rd of May, 1922, the 20th of July, 
1922 and the 5th of September, 1922, 
allegad to have baen executed by the defend. 
ant firm in’favour of the plaintiff Bank, 
The total amount claimed for principal and 
insarast up to June, 1924, was Rs, 61,9),990. 


Ir was alleged that the defeniant firm 
had cieposited 3,935,581 shares in ths Caleutta 
Industrial Bank, Ltd., as sesurity for the 
amount due on the promissory-notes, 

The plaint was filed on the 18th of June, 
19214. On the 22nd of July, 1924, a summons 
was issued in accordance with the provi- 
sions of Ohap, XXIIA of the Rules of the 
High Court. 
` Rule 3 of that Chapter provides: 

“Where the defendant in any suit which is 
within the terms of r. 1 has entered appear- 
ance the plaintiff may, as regards anyclaim 
which is within the terms of r. 1 on aitidavit 
made by himself or by any other person 
who can swear positively to the facts verify- 
ing the cause of action and the amount 
claimed, if any, and stating that in bis 
belief there is no defence to the claim, 
apply to the Judge for final judgment 
for the amount claimed together with 
interest if any, or forthe recovery of the 


` 


. 840 


land (with or without Ment or mesne profits) 
as the case may be and costs: 

“Provided that.as against any defendant 
who has filed a written statement such 
application shallnot be permissible unless 
. the summons is taken oub as in r. 4 
mentioned within ten days after the enter- 
ing of appearance.” 

The firat point, 
.the hearing of this appeal, was that ap- 
pearance was entered by the defendant, 
Ohattu Lal Misser in person on the llth 
of July, 1924, and the written statement 
was filed on the 2lst of July, 1924; and, 
that, as the summons was-not issued until 


the 22nd of July, 1924, the summons was | 


‘out of time as it had not been issued 
within ten days of the appearance as pro- 
vided by r. 3. 

It appears, however, that on ‘the Mth of 
July Massrs. Manuel, Agarwalla & Co. 
who were acting on behalf of. Ohattu Lal 
Misser wrote tó the attorneys for the plaint- 
iff Bank as follows:— 

“We understand that you have filed this 
guit against Pandit Chattu Lal Misser and 
others. If so, please supply us with a 
copy of the plaint on the usual terms. 
We have received instructions from Pandit 
Chattu Lal. Misser to enter appearance on 
his behalf.” 

. The plaintiffs’ attorneys, having received 
_ that letter, were entitled to expect that they 
would receive notice .of the entering of 
appearance when it -was effected by 
‘Messrs. Manuel, -Agarwalla & Oo. for 
it is provided by Oh. VIII, r. 18, that 
“The attorney of a defendant, or a defend- 
ant appearing in person,shall forthwith give 
notice of his having entered appearance to 
the plaintiff's attorney, or if the plaintiff 
suesin person, to the plaintiff himself.”. 

In fact, the plaintiffs’ attorneys asked 
Messrs. Manuel, Agarwalla & Co., if they 
had entered appearance, but it is ‘alleged 
that they received no reply; and, on the 
11th of July, as I have already said, Chattu, 
Lal Misser entered appearance in person, 


but he did not give any notice to the plaint-. 


iffs or to their attorneys of his having enter- 
ed appearance. 

On the 21st of July Messrs. G. C. Chun- 
der & Co. ‘acting as attorneys for Chattu 
Lal Misser wrote to the plaintiffs’ attorneys 

_ as follows: 

“Please note that we have this day enter- 

ed appearance to this suit on behalt of 


the defendant Chattu'’ Lal Misser who,’ 
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we understand, appeared in person some | 
time ago’ 

To point of fact, Messrs. G. G. Chunder 
& Co. did enter appearance on that day for 
the defendant Chattu: Lal Misser and they 
filed the defendant's written statement’ on 
the same day. | 

I amnot in a position to say whether 
the course, which was ‘adopted in this dase, 
was taken deliberately with the object of 
preventing the plaintiffs taking proceed- 
ings under Ch. XIHA for summary judg- 
ment within time; butif that was the object, 
in my judgment, it failed. 

No doubt,if the entering of appearance 
is tobe taken as having been made on 
the 1lth of July, 1924, the plaintiffs were 
out of time with their summons which was 
issued on the 22nd of July. But, in my 
judgmént, the defendant's attorneys by 
entering appearance again on behalf of 
the defendant on the 2ist of July, 1924, 
provided another opportunity for the plaint- 
iffs to take proceedings under Ch. XIII A. 

It was argued by- the learned Counsel 
on. behalf of the appellant that the course 
adopted by Messrs. G. C., Chunder & Co. 


on the 2ist of July was not an entering of -` 


appearance but was merely a request to 
‘the Court's officer to record Messrs. G. C. 
Chunder & Co. as attorneys for the defend- 
ant Chattu Lal Misser. In‘ my judgment 
this, cannot be so regarded. The endorse- 
ment on the warrant was in these terms: 

“Please enter an appearance in our name 
on behalf of the defendant Chattu Lal 
Misserin this suit, Sd. G. ©. Chunder, 
Attorneys-at-law.” i 

lf the only object of Messrs. G. O. 
Chunder & Co. had been to file the war-. 
rant of attorney on behalf of the defendant 
firm, the proper way of doing it- would 
have been to file the warrant and endorse it 
ia the following terms: 

“To the Registrar. Sir, please fle this war-'- 
rant of attorney on, behalf of the defendant 
firm.” 


Instead of that course being adopted, as 
I have already pointed out,’ Messrs. G. 
Chunder & Co., purported:to enter appear 
ance on behalf of the defendant, ` 


' Messrs. G. C. Chunder & Co. having en- 
tered appearance onthe 2ist of July, 1924, 
I am of opinion that the summons which 
was taken out on the 22nd of July was not 
out of time even though the written state- 
ment of the defendant had been filed and 
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the terms of the proviso in Ch. AUIA., 
r. 3. were complied with, 

The-next point urged on behalf of the 
appellant was that the affidavitin support 
of the summons was not sufficient. It 
appears from the rule, which I have al- 
ready read, that the affidavit in support 
ofthe summons should be made out by 
the plaintiff or by any other person who 
can swear positively to the facts verify- 
ing the cause of action and the amount 
claimed. 

Tam not prepared to hold that the aff- 
davit of the liquidator, affirmed on the 
22nd of July, 1924, by itself was sufficient 
to comply with the rule. But,in my judg- 
ment, the defendant Chattu Lal Misser 


himself supplied the materials which were- 


necessary to make the case for the plaintiffs 
complete. 

By the written statement, which’ was 
filed, he admitted that the promissory- 
notes were executed by the defendant firm. 
The written statement contained a further 
admission that Chattu Lal Misser was a 
member of the firm. 

It is true that in the written ‘statement 
there was adenial that any consideration 
for the promissory-notes was received by. 
the firm or any member of it, but certain 
correspondence was exhibited to the affi- 
davit of the Liquidator, dated the 22nd of 


July, 1924, This correspondence was be-, 


tween the Liquidator and Messrs. Manuel, 
Agarwalla & Co., who were then acting on 
behalf of the defendant firm and it took 
place in April, June, July and November 
1923. The Liquidator on behalf of the 
plaintiff Bank was demanding payment 
of the promissory-notes: and, in reply to 
such demands Messrs. Manuel, Agarwalla 
and Co., wrote two letters, dated the 3rd 
16: July, 1923, and the 9th of November, 

2 

The letter of the 3rd of July was as fol- 


lows:— 
“R.S. V. Aiyar, Esq., 

R. Ray, Esq.,- 

Joint Liquidators, 
Clts. Messrs. Binayek Misser & Co. 
Dear Sirs, 

Your letter, dated the 19th June last, 
to our clients has been handed over to us 
with instructions to statein reply as fol- 
lows:— 

As we had been meeting you in person 
from time to time we did not reply to you 
in WEIRD: about ‘the adjustment of the 
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‘over-draft account With the Bank. You 
know the actual position and you know 
that our clients have gat to receive a much 
larger amount than their over-draft o 
the. Calcutta Industrial Bank, Ltd., 
respect of the shares which you hold’ is 
security against such over-draft. The 
Liquidators < of the said Bank requested you 
and as a matter of fact according to your 
desire agreed to authorise you to set off 
the dividend that our clients have to receive 
in.respect of the said Caleutta Industrial 
Bank, Ltd., shares against the said over- 
draft. Our clients are still willing to 
authorise you to receive payment of all 
monies that will be paid from time to time 
by the Liqtidators appointed by the Cout 
in the matter of the Calcutta Industrial 
Bank, Ltd. You.know ifcertain untowerd 
events had not happened there would not 
haye been any difficulty in payment ofthe 
over-draft and you would perhaps by now 
have got payment, but circumstances mace 
it otherwise and we are afraid it may take 
some time to get the dividend on our clients’ 
holding inthe Calcutta Industrial Bank 
shares and .consequently there will be de- 
„lay in paying you. Under the circum- 


. stances we are sure that you will consider 


the position and will not rush through any- 
thing: 

The Official Liquidator has been appoint- 
ed of the Calcutta Industrial Bank and as 
soon as he has ascertained the position our 
client may, if necessary, make an appli- 
cation to Court for permission to settle 
the accounts either by payment of divi- 
dends direct to you by Official Liquidator 
or by making some other arrangement in 
respect of the said shares held by you as 
security. 

Yours faithfully, 
Manuel, Agarwalla & Co,” 

And, the letter of the 9th of November 
was as "follows:— 

“The Liquidator, Marwari Com- 
merical Bank, Limited (in liquida- 
tion). 

Dear Sir, 

Your notice No. 587 has been handed over 
to usby Messrs. Binayek Misser and Com- 
pany with instructions to state in reply ag 
tollows:— 

Our clients have pointed out to you from 
time to time the scheme by which you can 
realise the amount due from them to the 
Bank. The scheme was put forward in 
reply to your demand in June and July for 
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‘settlement of accoynts and a copy thereof 
- was sentto> your Solicitors Messrs. Leslie 
“6 Hinds in reply to their letter of the 
. 8rd of July, 1923, as an enclosure to our 
_ letter of the 4th. Our clients state that 
they are willing to authorise you to re- 
` ceive payment direct from the Official 
Liquidator of all dividends and other pay- 
' ments that may bs made by him in respect 
` of our clients’ holding of the Calcutta 
Industrial ‘Bank shares which are held by 
_ you as security. By 
“money can be realized without any difficulty 
_ and our clients also will be relieved of gréat 
` anxiety. 
‘As Rat Bahadur Halwasiyais away from 
_; town, our clients would request you to get 
the meeting adjourned for the present for 
about a fortnight: 

Ifthere be any bar’to the course sug- 
' gested you ‘can make an application to 
that effectin Court or our clients can re- 
quest the Liquidator to the Calcutta In- 
dustrial Bank, Ltd., to make the necessary 
< application, or if you so desire our clients 
` themselves. can make an application to get 
the necessary order from Court. Under the 
` circumstances our clients hope you will 
` consider this proposal before you pass any 
*. other resolution, 

Yours faithfully, . 

AE. | Manuel, Agarwalla & Co.” 
In view of the terms of these letters the 
‘ conclusion is, inevitable, in my judgment, 


that the plea that there was no considera- ` 


‘tion for the promissory-notes is without 
““ any foundation and that it was merely in- 
serted in the written statement for the 
. purpose’ of delay. It, therefore, appears 
“that the firm executed the promissory-notes; 


“the defendant, Chattu Lal, Misser was a’ 


member of the firm, the plaintiff Bank 
made advance to the firm, as stated in the 
plaint, and as the defendants’ attorneys 
admitted in the lettersto which I have re- 

ferred, the. promissory-notes were held by 
~ the plaintiff Bank and were exhibited to the 
” plaint. It, therefore, seems tome that, so 
far as the evidence was concerned, the 
plaintiffs’ case was complete. : 


One other matter remains to be consider- ` 


“ed. The written statement alleged that 
"the plaintiff Bank was a mere benumidar 
_ of the Calcutta Industrial Bank, But this 
` was never suggested’ at the time the cor- 
“yegpondence took place in 1923; and it, 
‘therefore; appears as if it were a mere 
-after-thought and‘ was inserted for the pur- 
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pose of delay. In short, in my judgment, 


there seems, to be no really triable - issue 


in this case, and Iam, therefore, of opiu- 
ion that the learned Judge's order should 
be upheld. He gave the defendants leave 
to defend on the conditions named in the 
order and, in defaultof the conditions being 
performed, directed thata decree should be 
made for the amount claimed. 

The learned Counsel who appeared for the 
plaintiff Bank took a preliminary point that 


no appeal would lie from the order ofmy . 


learned brother Mr. Justice C. C. Ghose, 
My learned brother and I decided that an 
appeal would lie, but we postponed giving 
our reasons. The learned Counsel referred 
to the case of Sulchlal Chundermull v. Eas- 
tern Bank, Ltd. (1). Io my judgment that 
isno authority for the proposition which 
the learned Counsel was urging in this 
appeal. In the first place it isto be noticed 


that the suit was brought under O. XXXVII , 


ofthe C. P.C. and that the decision was 
dealing with the provisions of the Code 


and’ not with the rules’ of the Court, ` 


upon which this matter depends. .In the 
second place, it should be noticed that the 
matter which Mr. Justice Chitty was deal- 


‘ing with was anapplication by the defend- 


ant under O. XX XVII of the Code for leave 
to appear and defend the suit, and the 
order which thé learned Judge made was 
as follows: - 

“Upon the defendant within’ a fortnight 
from the date hereof giving security to the 


satisfaction of the Registrar of this Court - 


to the extent of the plaintiff Bank’s claim 
in this suit, he be at liberty to appear in 
and defend this suit.” 

It was held that there was no appeal 
from such an order, 


I have already read the order which the 
learned Judge made in this case. It. is 
obvious that the terms of it are. materi- 
ally different from the terms of the order 
which was made by Mr. Justice Ohitty. 
The order in this case was that upon secu- 
rity for a certain amount being given 
within a certain time, the defendants 


should have leave to defend, but the order - 


proceeded that in default of the defend- 
ants giving security as aforesaid within 
the time aforesaid, a decree was to be 
drawn. up: . 


The effect of that order was that ifthe: 


security was not given, as directed, a decree 
1°81 Ind. Cas 288; 420, 735; 22 Q, La, J. 41, 
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would be drawa up as a matter of course 
without any further application to the 
learned Judge. In my opinion, it was a 
judgment finally deciding that the defend- 
ant was not to be allowed to defend the 
suit unless he complied with the condi- 
tions, contained in the order. It further 
decided that, if he did not comply with 
the condition, a decree should be drawn 
up. For these reasons, in my opinion, the 
_ decision of the learned Judge was a “judg- 
.ment” within the meaning of cl. 15 of the 


Letters Patent and that an appeal did lie 


from his judgment to this Court. For the 
above-mentioned reasons J.am of opinion 
that this appeal should be dismissed with 
costs (one set) payable to the plaintiff 
Bank. : 
AN APPEAL No. 161. 
`. The appellant Bisseswar Lal Halwasiya 
desires to withdraw the appeal. The appeal 
“is allowed to be withdrawn. He must pay 
..the costs of the appeal {one set) to the 
plaintiff Bank. 

It was-agreed upon terms settled by the 
learned. Counsel representing the plaintiff 
and Onkarmull- Shroff that. Onkarmull 
Shroff, who appeared in both appeals, 


: having denied, that, he was a member of the, 


“1 firm of Binayek Misser & Co., should have 
unconditional leave to defend. There will, 
therefore, be an order that Onkarmull Shroff 
do have unconditional leave to defend the 
suit; - : 
“ Buckland, J.—This is an appeal from 
orders made on an application under 
Ch. XIII A of the Rules of this Gourt for 
summary- judgment. ae 

‘The suit was to recover Rs. 64,90,900.7-11 


“on promissory-notes executed by Binayek | 


- -Misser & Co, in favour of the plaintiff 
Bank. < 

The defendants are alleged to be partners 
in that firm. . 

The appellant entered appearance in 
son on the 11th of July, 1924. 

On the 2lst of July, 1924, his present 

-. attorneys also entered appearance and filed 
a written statement on his behalf. , 

On the 22nd of July a summons under 
Ohap. XIIIA was taken out by. the- plaintiff 
Bank supported by the affidavit of ‘the 
Liquidator to which certain correspondence 

| between him and the attorneys for Binayek 
: Misser & Co. was-annexed. The appellant 
; andhis co-defendants.fled counter-aftidavits 
and. the. Liquidator. filed an affidavit in 
reply and, these with the written statement 
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of tha appellants wre the materials before 
the learned Judge who ou the 8th of 
August, 1924, ordered that the defendants 


should furnish security to an amount to be 
fixed by the Registrar of this Court within 


fourteen days from the date when the 
Registrar fixed such amount. The learned 
Judge furthet made provision for the sub- 
sequent proceedings in the suit and ordered 
that in default of the defendants furnish- 
ing security within the time required the 
Liquidator should be at liberty to mention 
the matter before the Court for further 


‘directions. 


On the 27th of August the matter was 
mentioned and the amount of the security 


fixed by the Registrar was modified, and 


the learned Judge made the second of the 
two orders appealed against requiring the 
defendants to give security, to the satis- 
faction of the Registrar to the extent of 8 
lacs of rupees on or before the 12th of 
September and on such security being 
given they would have leave to defend the 
suit, and in default of the security it was 
provided that a decree should be drawn up 
against the defendants for the sum claimed 
with costs on scale No, 1. 

It is against this order that Chattu Lal 
Misser and Bisseswar Lal Halwasiya ap- 
pealed. The latter has abandoned his 
appeal and as regards .the respondent On- 
karmull Shroff who has appeared on both 
appeals,.it has been agreed that he, who 
denies having been a member of the firm 
of Binayek Misser, shall have uncondi- 
tional leave to defend. Hence there re- 
mains only Chattu Lal Misser’s appeal to 
deal with, 

Tor the respondent Company itis argued 


‘that thé order is not appealable and refer- 


ence is made to Sukhlal Chundermull v, 
Eastern Bank Ltd, (1). That was an appeal 
against an order giving the defendant leave 
to defend a suit filed under O. XX XVII of 
the O, P. C., conditionally upon his giving 
security. It was held that it was not a 
“Judgment’’—there.was no adjudication on 
the claim—and, according to the well known 
practice, of the Court such suits filed under 
that Order of the. Code, whether or not 
leave to defend is granted, are set down for 
hearing on a subsequent date. 

_ It has been argued that this order is 
similar though made under Chap. XIHA, 
1; 9. Butthatis not.so, An order cannot 
be taken as having been -made under one 
rule and, therefore, necessarily excluding 
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reference to others. “he conditional leave 
to defend is referable to r.9, the judg- 

. ment in default tor.3. The latter involves 
an adjudication on the claim and makes 
the order a final judgment within the mean- 
ing ofcl. 15 of the Letters Patent. Without 

- this, were such an order made under Chap. 
XIIA, I do not know that I should take 
the same view, but as itis, nothing further 

' remained to.be done and.in default of 


security a decree would be drawn upas a 


matter of course. : | 

For the appellant two points have .been 
argued: First, that the application offends 
against the proviso to rule 3, and is out of 
time, aud next that the application is not in 
the form required by r. 3. 


The proviso tor. 3 lays it down in effect | 


that once a defendant has entered appear- 
ance the plaintiff may take out a summons, 


(a) without any limit of time if no written ` 


statement has been filed, (b), within 10 days 
of appearance being entered if a written 
` statement has been filed. l 
Tf the llth July is taken as the date from 
which the 10 days ran the summons was out 
oftime, But the appellant's attorneys gave 
the plaintiff another opportunity by again 
entering appearance onthe 2lst July. It 
was quite unnecessary and filing a warrant 
of attorney would have sufficed, but having 
adopted such a course, the appellant can- 
not fairly be heard to say that time ran 
fromthe llth July and not from the date 
' of the laterappearance. The fact remains 
that appearance was entered on the 21st 
` July and the respondents are entitled to 
“ rest their case upon it.” © ` 
As regards the 2nd point argued, I am 
` not prepared to say that the application as 
presented to the Court in the first instance 
complied with the-rules as to the form of 
afidavit required. But at that time the 
appellant had not the courage of his later 
convictions, He might have declined to 
' answer the affidavit and argued that the 
summons should be dismissed in limine, 
and very likely would*have doneso success- 
fully. He and his co-defendants, however, 
made ample amends for the defects of the 
Liquidator’s affidavit and all lacuna were 
fully supplied, and lest more should be 
required the appellant has succeeded in 
‘establishing hisown wantof bona fides by 
‘an affidavit more conspicuous for conceal- 
‘ment than for revelation of facts, The 
learned Judge had ample’ materials before 
him on which to found his order, and -to 
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allow this appeal on the ground that: the’ 
Liquidator’s affidavit in support of the 
summons does not confirm to: the’ rules 
would be to subordinate substance and 
justice to form and technicality, 

I concur in the order to be made. 

Z. K. Appeal dismissed. 
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LAHORE HIGH COURT. 

Second Civin Aepsau No. 2025 or 1922. 

: May 27, 1926. 
Present:—Sir Shadi Lal, Kr., Chief Justice 
and Mr. Justice Coldstream. = 

SULTAN MUHAMMAD AND ANOTAER— 

PLAINTIFFS —ÅPPELLANTS. 
versus 
LADHA SINGH AND OTHERS—DEFENDANTS—— 
RESPONDENTS. f 

Moriyage—-Redemption-— Stipulation that mortgagor 
is not entitled to redeem without paying ether debts, 
if clog on equity of redemption. - 

A stipulation in a mortgage-deed that the mortgagor 
is not entitled to redoam without paying other debts 
due from him tu the mortgagee and charged on tke- 
property covered by the mortgage, does not con- 
stitute a clog on the equity of redemption and can be 
enforced by a Court of Law. |p. 845, col. 1.] ` 

The Law of. Limitation, as distinguished from the 
law of prescription, merely bars the remedy of the 
plaintiff and does not extinguish his right, and, there- 
fore, a defendant may interpose a demand, though 
barred, as a defence to the suit. [p. 845, col. 2.] 

Bhartu v. Dalip, A. W. N. (1906) 278; 3 A. L. J. 672, 
distinguished. ` 

Brij Lal Singh v. Bhawani Singh, 7 Ind. Oas. 115; 33 
A. 651; 7 A. L. J. 821, followed. ` h 

Kesar Kunwar v. Kashi Ram, 30 Ind, Cas. 777; 37. 
A. 634; 13 A. L. J. 889, dissented from. 

Second appeal from a decree of the- 
District Judge, Jhelum, dated the 3rd July, ` 
1922, modifying that of the Subordinate 
Judge, Jhelum, dated the lst March, 1922. 

Mr. Nanak Chand, for the Appellants. , 

Mr. D. R. Sawhney, for the Respondent, 

J UDGMENT.—On the 23rd November, 
1896, Daswandhi, the ancestor of the plaint- ` 
iffs, mortgaged with possession the land in 
dispute to defendants Nos. 1 to 2 for Rs. 940. 
The instrument of mortgage contained a, 
stipulation that the mortgagees were to 
receive the rents and profits of the property 
in lieu ofinterest on the. loan advanced, by’ 
them. On the 2lst March, 1898, the mort- 
gagor created in favour of the mortgagees a 
further charge on the same-property for 
Rs. 99 and premised to re-pay this amouht 
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` with interest at the time of redemption. 
The plaintiffs seek to redeem the land on 
payment of only Rs. 940 and claim to 
recover possession of ‘the property without 
redeeming the second mortgage. Now, the 
` learned District Judge rightly holds that 


the covenant contained in the second deed. 


required the mortgagor to, pay both the 
mortgage-debts before he could redeem the 
property; and this stipulation is. by no 
means an unusual one, and is often entered 


into in order to secure the re-payment of the. 


loan advanced on a subsequent mortgage. 
The covenant does not constitute a clog ‘on 
the equity of redemption’ and can, there- 
fore, be enforced by a Court of Law. 

The ruleof law is firmly established that 
where a mortgagor has expressly stipulated 


that. he would not be entitled to tedeem. 


without paying other debts due from him 
to the mortgagee and charged on the pro- 
perty covered by the mortgage he cannot 
be permitted to redeem that property with- 
out paying such other debts.as well as the 
amount due on foot of his mortgage. The 
learned Counsel for the plaintiffs reliesupon 
the jndgment of the Allahabad High Court 
in Bhartu v. Dalip (1), but that ease is dis- 
tinguishable on the ground that the learned 
Judges were unable to discover in that 
case any clear stipulation entered into 
between the parties which obliged the mort- 
gagor to redeem both the mortgages at the 
same time. This was the ground on which 
Stanley, O. J., who was a party to that judg- 
ment, distinguished it in the subsequent 
case of Brij Lal-Singh-v.(Bhawani Singh (2). 
Mr. Nanak Chand invites our attention also 
to the judgment in Kesar Kunwar v. Kashi 
| kam (3), where the mortgagor first executed 
a usufructuary mortgage and then a simple 
mortgage in favour of the defendant. In 
the latter bond he covenanted not to redeem 
the usufructuary mortgage till he had paid 
. the money due on the simple mortgage. 
He brought the suit to. redeem the usfruc- 
tuary mortgage at a time when if the 
defendant had sued on the simple mortgage, 
- his claim would have been barred by limita- 
tion. It was held that the plaintiff was 
entitled to redeem the first mortgage with- 
out paying the money due on the second 
mortgage. It appears that the learned 
Judges, who decided that case, were of 


(1) A. W. N. (1906) 278; 3 A. L. J 
(2) 7 Ind. Cas. 115: 32 A. 651; 7 A. 
.. (3) 30 Ind, Cas. 777; 37 A, 634; 13 
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opinion that as the mortgagee’s suit for the 
recovery of the money due on foot of second 
mortgage would be barred by time, he wus 
precluded from raising the plea that the 
mortgagor could not redeem the property 


without discharging the second debt. Jn 


the case before us, the debt due on the 
simple mortgage was, it appears, acknow- 


‘ledged by the debtor, but as the question 


of limitation with respect to that debt was 
never raised by the plaintiffs in the low-r 
Court, the nature of the acknowledgn.e: ia 
and the time when they were mace canrt 
be determined upon the present record a d 
it cannot, therefore, be said with any reas’ :.- 
able certainty that if the mortgagee bad 
brought a suit for the debt on the strength 


-of the simple mortgage, it would have Ween 


barred by time. 

Moreover, the Law of Limitation, as dis- 
tinguished from the law of the preseripticn, 
merely bars the remedy of the plaintiff but 
does not extinguish his right. Indezd, a 


‘barred debt can constitute a valid conside:a- 


tion for a fresh contract, It has been repesi- 
edly held that limitation affects only the 
claim of the plaintiff and has no application 
toa plea urged by the defendant. The de- 
fendant may, therefore, interpose a demand, 
though barred, as a defence to the suit. 

We are, therefore, unable to concur in 
the wview,expressed in Kesar Kunwar v, 
Kanshi Ram (3) and it is signifieant that 
in Brij Lal Singh v. Bhawani Singh (2. ihe 


‘mortgagee was allowed to resist the suit for 


redemption at a time when his suit for the 
debt on the strength of the simple meri- 
gage would apparently have been barn dì y 
time. Upon the stipulation entered inio 


- between the parties, the plaintiifs musi pav, 


not only the amount due on the first mert- 
gage but also the debt die on the seecnd 
mortgage. 

We accordingly confirm the decree of the 
District Judge and dismiss the appeal with 
costs. 

R. L. 

A. N.A. 
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CALCUTTA HIGH COURT. 
‘Arpgan FROM APPELLATE DECREE 
No, 457 or-1924. 
May 6, 1926. 
Present:—Mr. Justice Cuming and 
Mr. Justice Page. 
JIBAN KRISHNA MULLIK—Puarntire 
APPELLANT 
VETSUS 
NIRUPAMA GUPTA AND ANOTHER 
—DEFENDANTS— RESPONDENTS. 
™ Contract—Third party's right to sue—Beneficial 
interest, when arises—Contract by se-putnidar with 
dar-patnidar to pay se-putni rent to patnidar, patnidar 
if can enforce. 

The general rule that a contract cannot be enforced 
except bya party: tothe contract is subject to the 
exception that, if the contract, although in form it is 
with 4 certain person, is intended to secure a benefit 
toa third person so that the latter is entitled to say 


` that he has a beneficial interest as cestui que trust 


under that contract, then the latter is entitled, to 
enforce the contract. But a mere contract between 
two parties that ono of them shall pay a certain 
‘sum to a third person not a party to the contract will 
“not make that person a cestui que trust. |p. 847, col. 
9 5 


| A contract between a se-putnidar and a dar-patnidar 
under which the se-putnidar agrees to pay a portion 
of the seputni rent to the patnidar towards. the 
dar-patni rent due to him from the dar-patnidar, does 
not create any beneficial interest in the patnidar and, 
therefore, the latter is not entitled to sue the se-putni- 
dar for the amount payable to him under the contract 
even though he was receiving such payment from the 
se-putnidar for a number of years. [p. 848, col. 1.] 

The equitable rule allowing a third party to sua on a 
contract should only be applied in rare cases and 
under exceptional circumstances. [ibid.] 

Deb Narain Dutt v. Ram Sadhan Mandal, 20 Ind. 
Cas. 630; 41 C. 137; 17 ©. W. N. 1143; 18 O. L.J. 603, 
' distinguished. f ; 

t4Touche v. Metropolitun Railway Warehousing Qo., 

(1871) 6 Ch. A. 671, explained, - .. 

Appeal against a decree ofthe Subordi- 
naté Ja ige; Nadia, dated the 30th January, 
“1924, reversing that of the Munsif, Meher- 

pur, dated the 29th March, 1923. 

Dr. Radha Binode Pal and Babu Pan- 
chanan Ghoshal, for the Appellant. 
Mr. Gunoda Charan Sen and Babu Arun 


Kumur Roy, for the Respondents. 


JUDGMENT. 

Page, J.—The suit in respect of which 
this appeal arises was brought by a putni- 
dır against a seputnidar for arrears of rent. 

“The putnidar had created a durputni in 
favour of one Umesh Chandra Biswas 
under which Umesh became liable to pay 
rent at the rate of Rs. 244. per annum, 
' Subsequently, Umesh executed a document 
by which he created a sepuint in favour of 
the defendants under which a jama of 
Rs. 344 was fixed, It was further provided 
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that “by virtue of the se-puini right you shall 


` bein title and possession of the: same and , 


out ofthe settled se-putni jama of Rs. 344 . 
you shall pay Rs. 244, dur-putni rent, to the _ 
putnidar and shall take the rent receipt in 
my nameand you shall pay me the said 


‘rent receipt and the remaining Rs. 100 as 


per kist in the schedule below.” It is un- 
necessary to consider the other provisions 
in the document creating the se-putni. 

The trial Court decreed the claim in part. 
But the lower Appellate Court allowed an 
appeal -by the defendant and dismissed 
the suit. ` oe j 

The question, which we have to deter- 
mine in this appeal is whether the plaintiff 
has made out. any claim to recoyer from 
the defendant the moneys in suit as rent 
or otherwise. . 

Dr. Pal on behalf of the putnidar con- 
tended that the plaintiff was entitled to 
recover the sum claimed either in the form 
of rent or by virtue of the instrument under 
which the se-putni was created npon three 
grounds. l . 

‘He contended that the plaintiff was en- 
titled to recover the arrear of rent as the 
assignee of the rent from the dur-putnidar, 
But it was neither found by the lower, 
Courts, nor has it been contended before 
us that there was any assignment of the 
rentto the plaintiff by the -dur-putnidar, ` 
It is enough to say that there is no’ sub- 
stance in the contention that any assign- 
ment of the rent by theassignor to the 
plaintiff was proved. 

The learned Vakil further contended that 
inasmuch as the defendant had paid Rs, 244, 
which was payable as rent under the 
se-putni, to the putnidar over a period: of 
years, the Court ought to hold that there 
was an implied contract that the said rent 
should be paid by the defendant to the 
plaintiff in future. We are unable to accede 
to this view. The mere payment of asum 
of money by A to B cannot be made the 
foundation of a legal obligation on the part 
of 4 to pay to B a like sum in like circum- 
stances in the future. Moreover, there 
was no consideration passing to the defend- 
ant from the plaintiff to found any such 
agreement. In our opinion this contention 
also fails. 

Thirdly, Dr. Pal contended that inasmuch 
as under the document by which the se-putni: 
was created an obligation was undertaken 
by the se-putnidar to pay Rs, 244 to the 
plaintifi, that obligation conferred a benefit, 
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upon the putnidar which in equity entitled 
’ the plaintiff to enforce the obligation against 
the defendant. In support of his con- 
tention the learned Vakil referred to the 
case of Deb Narain Dutt v. Ram.Sadhan 
Mandal (1). In that case in the course of 
his judgment Jenkins, O. J., observed that 
-~" There is a valuable exposition of the 
law by Lord Hatherley in the first of these 
--last two cases [that is, Touche v. Metropoli- 
tan Railway Warehousing Co. (2)] which 
was adopted by Lord Justice Cotton in the 
second. The Lord.Chancellor said: ‘ The 
case comes within the authority that, where 
a şum, is payable by A B for the benefit 
of CD, CD can claim under the contract 
as ifit had been made with himself.” Jen- 


- kins, O. J., added: “That appears to me. 


to. be a principle which is of distinct use 
in the consideration of this case." Now, if 
the. broad proposition laid down by Lord 
Hatherley is to be accepted without qualifi- 


cation it would support Dr, Pals conten- 


tion. But these observations of Lord Ha- 
therley must be taken with reference to the 
context in which they appear; and in 
Touche’s case (2) it is clear that Walker was 
treated as holding the sum which he receiv- 
ed from the Company under the agreement 
between himself and the Company as the 
trustee for the plaintiff. Lord Hatherley’s 
observations in Touch’s case (2) were con- 
sidered in In re Empress Engineering Co. 
(3). In that case Jones and Pride were 


Solicitors who claimed in the liquidation of 


the Company for work done ‘in connection 
with the promotion. of the Company upon 
instructions received by oneof the promoters. 
In the course of the argument Jessel, M. 
R., observed, in reference to Gregory v. 
Williams (4) that—“In that case Sir W. 


Grant appears to have considered that there’ 


was a declaration of trust. I know of no 
case where, when A simply contracts with 
B to pay money to O, C has been held en- 
titled to sue A in equity.” Referring to 
Touche v. Metropolitan Railway Warehous- 
ing Co., (2), Jessel, M. R, observed that— 
“In that case the Lord Chancellor finds, as 
a fact, that Walker was to receive the 
money as a trustee for the plaintiffs. If you 
can make out that Jones and Pride are 


_' (1) 20 Ind. Cas, 630; 41 C. 137; 17 ©. W. N. 1143; 18 
0. L. J. Gu. 
2) (1871) 6 Ch. A. 671 


: (3) (1881) 16 Ch. D. 127; 431, T. 742; 29 W. R. 
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4 (4) (1817) 3 Mer. 582; 17 R. R, 136; 361, R. 224, 
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cestui que trust, that alters the case. It 
appears te me that they are not. The pro- 
moters were liable to Jones and Pride, who 
are simply their creditors. A being liable 
to B, C agrees with A to pay B. That does 
not make B a cestwi que trust.” In the course 
of his judgment Jessel, M. R., after holding 
that inasmuch as the agreement by the 
promoters with the Solicitors was made as 
agents for the Company, which then was 
non-existent, such a contract could not 
subsequently be ratified by the Company 
after incorporation, and the Company was 
under no liability to the Solicitors, added : 
“ Supposing, however, that there was, it is 
then contended that a mere contract be- 
tween two parties that one of them shall 
pay acertainsum to a third person not a 
party to the, contract, will make that third 
person a cestui que trust. Asa generalrule 
that will not be so. A mere agreement 


. between A and B that B shall pay Cian 


agreement to which C is not a party either 
directly or indirectly) will not prevent a 
and Bfrom coming to a new agreement 
the next day releasing the old one. 1£C 
were a cestui que trust it would have that 
effect. I am far from saying that there 
may not be’ agreements which may make 
C a cestui que trust. There may be an 
agreement like that in Gregory v. Williama 
(4), where the agreement was to pay out of 
property and one of the parties to the 
agreement may constitute himself a trustee 
of the property for the benefit of the third 
party. So, again, it is quite possible that 
one of the parties to the agreement muy 
be the nominee or trustee of the third per- 
son.” In Gandy v. Gandy (5) the equitable 
principle again came under consideration 
by the Conrt of Appeal, and the true rule 
was laid down by Cotton, Il. J., in the fol- 
lowing terms: “ Now, of course, as a 
general rule, a contract cannot be’ enforced 
except by a party to the contract; and 
either of two persons contracting together 
can sue the other, if the other is guilty of a 
breach ofor does not perform the obligations 
of that contract. But a third person—a 
person who is not a party to the contract 
—cannot do so. That rule, however, is 
subject to this exception : if the contract 
although in form it is with A, is intendea 
to secure a benefit to B, so that B is entitl- 


.ed to say he has a beneficial right as 


cestui que trust under that contract; then 


(5) (1885) 30 Ch, D. 57; 54 L. J. Ch. 1154; 58 L, * 
yoo 5) W R 803, ikan ah 
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B would, inva Court of equity, be allowed 


to insist upon and eftforce the contract, 
That,in my opinion, is the-way in which 
the law may be stated.” His Lordship pro- 
seeded to refer to Touche v. Metropolitan 
Railway Warehousing Co. (2) and after 


. citing the passage from Lord Hatherley’s 


TL. J., ïn Gandy’s case (5) 


‘judgment which I have cited observed: 


“Now, if that is intended to lay down the 


‘rule as a general proposition of law in the 
- general terms there used, it is not consist- 


ent with the other case referred to in 
In re Empress Engineering Co. (3); but it 
may be that on the facts of the former case 
it was considered that the contract between 
Walker and the Company was entered 
into by Walker as a trustee for and on 
behalf of the plaintiffs: and, ifso, that is 
in accordance with what I ‘understand to 
be the law.” His Lordship then added that 
the observations of Jessel, M..R:,in In re 
Empress Engineering Co. : (3) which I have 
cited above “show that the general terms. 
used by,Lord Hatherley must be taken with 
some qualification as laying down: the 
general law. The rule'laid down by Cotton, 
is illustrated by 


Khwaja Mohammad Khan v. Hussaini 


Begam (6) and the cases of Deb Narain Dutt 


v. Ram Sadhan Mandal (1) and Dwarka 
Nath Ash v. Priya Nath Malki (T) must be 
taken to, hava been based upon the same 
ground. Applying the equitable rule to 
the facts of this case it is clear from a con- 
sideration ofthe terms of the instrument 
by which the'se-putni. was created that that 
instrument was not executed for the henefit 


` of the plaintiff in any sense, and that so far 


as the plaintiff was concerned the only effect 
of the instrument was that the se-putnidar 
agreed with the dur-putnidars to pay a por- 


tion of the rent due under the se-putni to 


the plaintiff as a nominee of the dur-putni- 
dar. The equitable rule should only be 
applied in rare casesand under exceptional 
circumstances, and can have no application 
in a case such as the one under appeal. ` 

For these reasons, in my opinion, the 
appeal fails and must be dismissed with 
costs. 

Cuming, J.—I agree. 

ALN. A. Appeal dhane. 

(8) 7 Ind. Cas, 237; 37 I. A. 152; 32 A. 410; 14 C. W. 
N, 865; 7 A. L. J. 871; (1910) 3L- W.N. 313; 8AL L. T. 
147; 12C. LJ. 205; 12 Bom. L. R. 638; 20M. L.J. 


614: 37 I. A. 152 (P. C). 
@) 36 Ind. Cas. 792; 22 O. W. N. 279; 27 0. Lid. 
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BOMBAY HIGH COURT. 
SECOND Cryin APPEAL No. 912 or 1924. 
, October 14, 1925. 
Preseùt:—Mr. J ustice Fawcett and 
Mr. Justice Madgavkar. 

. KRISHNA YESUJI SHELAR— . 
PLAINTIFE— APPELLANT 
VETSUS 
VITHAL NARAYAN SHELAR-- 
` DEFENDANT— RESPONDENT. 

Civil Procedure Code (Act V of 1908), 0. XXXIV, 
r. 1—Redemption suit--Persons alleged to be tenants . 
but claiming paramount title, if proper parties. 

‘In asuit for redemption persons alleged to be ten- 
ants of the mortgagee can properly be joined as 
parties even though they claim a paramount title, and 
lit is incumbent on the Court to settle the dispute 
between the plaintiff and such parties without leaving 
it over for future litigation. 

Second appeal from the- decision of the - 
Assistant Judge at Poona, in Appeal No. 225 
of -1922, reversing the decree of the Subordi- 
nate Judge at Junnar, in Civil Suit No. 277 
of 1921. .° 

Mr. P. B. Shingne, for the Appellant. 

Mr. A. G. Desai, for the Respondents. 

J UDGMEN To 

Madgavkar, J .—[As to the frame of 


. the suit his Lordship observed:—] As regards 


the frame of the suit, the present respond- 
ents were proper parties on the contention of 
the plaintiff. But, as they denied that they,” 


, were tenants of the other defendants, it was 


open to the Court, if it chose, to frame a 
preliminary issue on the point and continue 
or dismiss them according to the finding. 
In the course that the litigation, however, 


‘has taken, they must be treated as having 


‘Here, defendants . 


been properly abah py 

Fawcett, J.—[As to the frame of the 
suit his Lordship ohserved:—] On the legal, 
point as to the joinder of defendanta Nos, 4 
to 9, the learned Assistant Judge failed to 
notice that the law, aslaid down inJaggeswar, 
Dutt v. Bhuban Mohan Mitra (1) and other 
cases, is qualified by an exception in the 
case. ‘where the person asserting a title 
-paramount is connected with the mortgage. 
Nos. 4 to 8 were con- 
nected with the mortgage on the plaintiff's 
‘allegation that they were tenants of the 
mortgagee, and as they were properly joined 
under O. XXXIV, r. 1, it is incumbent upon 
the Court to settle the dispute between . 
the plaintif and defendants Nos. 4 to 8, 
and not leave it over for future litigation. 
It is suffigient to refer to the provisions of 
a in 0. I, rr. 2and 3; and O. VI, r. 17, 

Appeal dismissed. 
a) 33 C 425 at p. 440; 8 C. L. J. 205. 
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LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 329 or 1926. 
< June 12, 1926. 

Present:—Sir Shadi Lal, Kr., Chief Justice, 
and Mr. Justice Coldstream. 
MIRZA AND ANOTHER—CONVICTS — 
“APPELLANTS 

s YENGUS 
EMPEROR—ResponDENT. 

Penal Cole (Act XLV of 1860), s. 302—Murder— 
Recovery of preperty belonging to deceased—Inference 
of guilt—Circumstantial evidence—-Ctuilt, inference 
of. 

The mere recovery of property belonging to the 
deceaszd from a place pointed out by a person accus- 
ed of the murder cannot be regarded as a proof that 
the accused was a murderer. [p. 850, cot. 1.] 

Wallu v. Emperor, 77 Ind. Cas. 433; 4 L. 373; 6 L. 
L. J. 59; A. I. R. 1924 Lah. 109; 25 Cr. L. J. 385, 
followed. 

In order to justify the inferenca of guilt from cir- 
cumstantial evidence, tha inculpatory facts must be 
incompatible with the innocencs of the accused and 
incapable of explanation upon any other reasonable 
hypothesis than that of his guilt. [p. 8£9, col. 2.] 

kannun v Emperor, 94 Ind. Cas. 901; 7 L. 8&4 at p. 
89; A. I. R. 1926 Lah, 83; 27 Or. L. J. 709, followed. 

"Appeal from an order of the Sessions 
ra Rawalpindi, dated the 16th March, 

` 1926. 
Dr. Muhammad Alam, for the Appellants, 
Mr. Des Raj Sawhney, Public Prosecutor, 
- for the Respondent, 


JUDGMENT.—Mirza and Bahadu, 
appellants, have bean sentenced to death 
under s. 302, Indian Penal Code, for 
murdering Pinnu. 

‘cution is that these three young men whose 
-homes were in a village called Chirah used 
to graze their goats in a Government forest 


. at Dhok Biyam. Their food used to be sent to’ 


them at the grazing ground from their 
village. On. Friday, the 25th December, 
Badr Din, father of Pinnu, sent food to 
Pinnu and to Shera, Badr Din’snephew, who 
was one of the goat-herds at Dhok Biyam. 
Gulzar who took the food, returned with 
the news that Pinnu had left Dhok Biyam 
early on the afternoon of the previous 
Wednesday to cut fodder for his goats and 
had not returned, Badr Din thereupon 
himself went to Dhok Biyam and made a 
search for his son accompanied by Fazl 
Dad and others. Pinnu's body was found 
in a nullah. The next day Badr ` Din 
reported at the Bharakau Police Station 
fifteen miles away, that his son has been 
killed by Bahadu and Mirza, the motive 
alleged being an intrigue between Bahadu 
and Musammat Bano, Pinnu's wife, it which 
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Mirza, who was a bosom friend of Bahadu 
had been aiding. ° Pinnu had stopped 
Bahadu's visits to his house and Bahadu 
and Mirza had resented this interference. 
Subsequently during the Police investiga- 
tion, Bahadu on the 27th December, 1925, 
took the Police to two places where some 


. branches had been cut and some stones 


were found to be stained with blood. From 
another place he produced Pinnu's axe 
and safa. Mirza who had escaped from 
Police custody on the 27th December was 
arrestedon the 2nd of January and on the 
7th he took the Sub-Inspector to the Sohan 
river from underneath a stone near which 
he produced Pinnu's coat and shoes. 

The post mortem examination on Foy 
showed that Pinnu had probably bee 
strangled. -> 

The evidence on which the conviction is 
based is (1) that of motive; (2) the fact that 
Bahadu and Mirza and Pinnu had baen in 
the same vicinity at the time when Pinnu 
was last seen alive and (3) the production of 
Pinnu's axe and safa by Buhadu and of 
his coat and shoes by Mirza 

Assuming that this evidence which is 
wholly circumstantial is true, we think that 
it is insufficient to justify the conviction of 
Bahadu and .Mirza- “The fundamental 
rule by which the effect of circumstantial 
evidenceis to be estimated is well establish- 
ed. In order to justify the inference of 
guilt, the inculpatory facts must be in- 
compatible with the innocence of the 
accused, and incapable of explanation upon 
any other reasonable hypothesis than that 
of his guilt”, see Rannun v. Emperor (1). 
The present case doss not pass the test of 
this rule. The case might perhaps hava 
been different had there been any satis- 
factory evidence that Pinnu was seen to- 
gether with Bahadu and Mirza immediately 
before he was killed. There is here no such 
satisfactory evidence. Shera's evidence on 
the point is hearsay and his informant Lal 
has not been produced. Fazl Din (P. W. 
No. 4) said that Pinnu went down a khad 
when Bahadu and Mirza were grazing their 
goats ashort distance away and Fazl Din 
saw them come in the direction of Pinnu. 
Itis admitted fact that there were many 
persons grazing their goatsin this vicinity 
so that this evidence of the association of 
the appellants and Pinnu carries very little 
weight. Nor is there any evidencein view 


(1) 94 Ind. Cas, 901; 7 L, 84at p, 89; A I, R 1926 
pel 88; 27 Or, L. J. 709, 
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of which we can exclude the hypothesis of 
the murder having beercommitted by only 
one of the accused. The mere recovery of 
property belonging to the deceased from a 
place pointed out by a person accused of 
the murder cannot be regarded as a proof 
that the accused was a murderer [Wallu v. 
Emperor (2).] 

We find it not proved that Bahadu and 
Mirza killed Pinnu. We, accordingly, 
accept this appeal and order that the appel- 
lants be set at liberty, 

R. L. Appeal accepted. 


(2) 77 Ind. Oas. 433; 4 L. 373; 6 L. L. J. 59; A, IL R. 
1924 Lah. 109; 25 Cr. L. J. 385. ; 


MADRAS HIGH COURT. 
CRIMINAL REVISION Case No. 175 or 1925, 
(CRIMINAL Revision Perimion No, 157 
or 1925.) 

October 20, 1925. 
Present:—Mr, Justice Devadoss and . 

l © Mr. Justice Waller. 
In re SIVANANDA MUDALI—AccusED— 


PETITIONER.. 

Penal Gode (Act XLV of 1860), ss. 20, 408, 471—- 
Forgery—Using forged document, to support good title 
—‘Hraudulently,” meaning of. h 

Ifa party toa suit sets up two different titles’ and 
supports one of them with a false document, he com- 
mits an offence under s. 471 of the Penal Code, even 
if it be found that the other title is good. [p: 856, col. 
1 


[Case-law reviewed.] 

Por Devadoss, J.—In order to do a thing froudu- 
lently, it is not necessary that the person doing it 
should intend, or the doing of it should have the 
necessary consequence of causing wrongful loss to 
any person. Itis sufficient if the doing of it is in- 
tended to defraud some one even without his ulti- 
mately acquiring unlawful gain or causing wrongful 
loss, [p. 855, col. 1.] 

In order to constitute forgery, it is not necessary 
that the document must be intended to support a 
false claim or a false title. Ifin order to support 
even a true claim or a genuine title, a false docu- 


ment is created, it is a forgery. Whether a document © 


is a false document or-not does not depend upon the 
adjudication of the Court on the claim or title 
which is intended to be proppedup by the false 
document. [p. 851, cols. 1 & 2.) 5 
Per Waller, J—lfa man intends to gain an unfair 
advantage by deceitful means and uses a false docu- 
ment for that purpose, his conduct is fraudulent. ([p. 
856, col. 1.) . 


Petition, under ss. 435 and 439 of the Or. 
P. C., 1898, praying the High Court to 


revise the judgment of the Sessions Court, 
Madura Division, in Criminal Appeal No, 1 


Inve SIVANANDA MUDALI. 
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of 1925 preferred against the conviction 
and sentence passed on the accused by 
the Assistant Sessions Judge, Madura, in 
Sessions Case No. 26 of 1924. 

Mr. F. S. Vaz, for the Petitioner. 

The Public Prosecutor, for the Crown. 

.ORDER. 

Devadoss, J.—The petitioner hasbeen, 
convicted under s, 471 read with s. 467, 
Indian Penal Code, and sentenced to two 
years’ rigorous imprisonment by the Assist- 
ant Sessions Judge of Madura.’ His appeal 
to the Sessions Judge of Madura has been 
dismissed. The finding is that the peti- 
tioner altered the Tamil numerals'27 into 
32 in Ex. G a registered deed of partition 
between him and one Kaliyayi, dated 14th 
September, 1889, and filed it in support of 
his claim in O. 5. No. 165 of 1919 on the 
file of the District Munsif’s Court of Madura 
Taluk. On that finding the appellant has 
been convicted of using as genuine a forged 
valuable. security knowing it tobe forged, 
The contention of Mr. Vaz forthe peti- 
tioner is that the petitioner acquired title 
by prescription to the plot in dispute and , 
that Ex. G was not quite necessary for the - 
support of his title and that he could not | 
have intended to cause wrongful loss to 
anybody and, therefore, the alteration of 
the figures in the document does not 
amount to forgery. I will assume for the 
purpose of considering this point that 
the learned District Judge found that the 
petitioner had a good title to the disputed 


‘plot by adverse possession for over the 


statutory period. The question is if a 
person creates a bona fide claim, does he 
commit forgery? Under s, 463, Indian 
Penal Code: “Whoever makes any false 
document or part of a document with 
intent to cause damage or injury to the 
public or to any person, or to support any 
claim or title...commits forgery.” Section 
464, cl. (2) is in these terms :— 

_“A person is said to make a false docu- 
ment who, without lawful authority, dis- 
honestly or fraudulently, by cancellation or 
otherwise, alters adocument in any material 
part thereof, after it has been made or eze- 
cuted either by himself or by any other 
person....” 

Any material alteration in a document 
without lawful authority dishonestly or 
fraudulently would constitute the making 
of afalse document. The contention is 
that if a person in order to support a 
genuine claim, or a bona fide claim, makes 


[96 1. O. 1926] 


a false document he does not do so dis- 
honestly, for according to the definition 
of “dishonestly” there must be the intén- 
‘tion to cause wrongful loss or wrongful 


gain and that a person cannot besaid to 


cause wrongful loss or wrongful gain when 
he supportsa genuineclaim. This argu- 
ment overlooks the fact that a person makes 


a false document if he fraudulently alters | 


the document or a material part thereof. 
The word “fraudulently” has been the 
subject of discussion in various cases. It 
is defined in s.. 25 a3 doing-a thing with 
intent to defraud but not otherwise. The 
intention tə defraud is sufficient to bring 
an alteration within s. 
argument is that the fraud must be to the 
detriment ofa person. It is not nécessary 
in order todo athing fraudulently that 
the person doing it should intend to cause 
wrongful loss or wrongul gain of property. 
To induce aperson to do a thing which 
he would not do but for the fraud, or omit 
to doanything which he would do but for 
the fraud, is to'defraud that person. If a 
parson produces a forged .certificate of 
character and thereby obtains employment 
does he defraud or not? Ifthe contention 
of-Mr; Vaz is correct, the person producing 
the certificate doss not commit forgery if 


the person who employs the applicant is 


satisfied with his work and the person em- 
ployed gets paid for his work, it may be 
that the person obtaining employment by 
means of the forged certificate, is con- 
sidered to be an acquisition by the em- 
ployer. Even then the making of a false 
certificate is a forgery, for but the certificate 
the employer would nothave employed him, 
It is not the detriment to any person that is 
the essential ingredient in the’ intention to 
defraud. Ifa person induces another to 
believe in a certain state of things which 
do not exist by the production of a docu- 
ment which is false in material parts, the 
intention to defraud is made out. . The 
contention that the petitioner has a claim 
to the property and, therefore, the propp- 
ing up of a true claim by an unneces- 
sary and superfluous document which is 
false is not an offence is to overlook the 
plain terms ofs, 463. According tos. 463 


` - whoever makes a false document to support 


any claim or title commits a forgery. There 
is no warrant for saying that in order to 
constitute forgery the document must be 
<“ intended to support a false claim or a 


false title, If in order to supporta true J. 246 
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claim or a genuinéetitle a false document 
is created, it is a forgery. Suppose a 
person who has acquired a good title to 
property either by succession or by adverse 
possession or by a grant, creates a false 
Will in order to make out that he devised 
title under the Will, can it be said that he 
does not commit forgery? Suppose a per- 
son who has been validly adopted in order 
to support his adoption makes a false docu- 
ment of authority to his adoptive mother; 
even though the adoption was made not 
with the authority but with the consent of 
the nearest sapindas and, therefore, a valid 
adoption irrespective of the authority, he 
commits a forgery. Itis to prevent false 
documents being made for the purpose of 
substantiating a true or genuine claim or 
title to property that the framers ofs 433 
advisedly use the expression.“to support 
any claim or title.’ Ifthe argument is 
pushed to its logical length, it would 
amount to this: any person may creat: a 
false document for the purpose of support- 


‘ing what he considers to bea genuine claim 


and if the Court finds in his favour the 
person making the false document is not 


guilty offorgery or of using as genuine 
.a forged document, 


But ifthe Court finds 
that the claim is not genuine or the title 
is not good, then the offenceof using a 
forged document as genuine is committed. 
If a person in order to resist a false claim 
for money makes a false receipt, does he, 
or doss he notcommit forgery? Even if 
the Court holds that the claim is false 
that would not make the false receipt any- 


. theless a forgery. Whether'a document is a 


false document or not does not depend upon 
the adjudication of the Court on the claim 
or title which is intended to be propped 
up by the false document. 

Mr. Vaz relies very strongly upon the 
judgment of Ayling, J., in Manika Asari v. 
Emperor (1). In that case a material alter- 
ation was. made ina document. The Ses- 
sions Judge found that the material alter- 
ation did support the claim of the appellant 
in that cuse. The conviction was set aside 
by Ayling, J., on the ground that it was 
impossible tosay that any wrongtul result 
was intended or could have arisen. With 
very great respect to the learned Judge E 
am unable to follow his reasoning. Before 
discussing the reasons given by the Judge 
it is butfair to observe that some of the 


(1) 28 Ind, Cas, 102; (1915) M, W. N. 278; 16 Cr. L 
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cases which ‘bear 'on the point, were not 
brought to his notice. The learned Judge 
observes:—‘I have not in fact been referred 
to or been able to discover any case in 
which a man has been convicted of forgery, 
where his intention has been merely to 
secure something to which he was legally 
entitled or (which comes to the same 
thing) to which he bona fide believed 
himself to be entitled.” If some of the 
cases in which .it was held that it was not 
necessary in order to constitute fraud 
within the meaning of s. 464 that anybody 
should be damnified’ had been brought to 
his notice, he would probably have taken 
a different view. He relied upon three cases 
in support of his position. Queen-Limpress 
v. Sheo Dayal (2), Queen v. Kishen .Pershad 
(3) and Kailas Chandra Das v. Crown (4). 
In Queen-Empress v. Sheo Dayal (2) Brod- 
hurst, J., sitting as a Single Judgo ob- 
served :~- 

. ‘Dishonestly’ and ‘fraudulently’ are de- 
fined ines. 24and 25 of the Penal Code 
respectively, and, with reference to those 
definitions, the accused on the findings of 
the Judge, as contained in the extracts 
above given, did not commit the offence of 
which he has been convicted.” 
forged receipts were fabricated in lieu of 


genuine receipts which had beén lost. The: 


learned Judge did not discuss the mean- 
ing of the word “fraudulently” but assumed 
that the facts found did not constitute 
fraud. In Queen v. Kishen' Pershad.(3) it 
was held that a prosecutor in order to 
establish that a title has been asserted 
with a fraudulent or dishonest intent must 
show that the accused had no reasonable 
ground for asserting the title. The learned 
Judges obserye:— a ‘ 

“It igalso shown that he used the docu- 
ment, but it is not shown that he did so dis- 
honestly or fraudulently in the sense in 
which those terms are used in the Indian 
Penal Code; that is to say, with a view to 
cause to his father wrongful gain, or tothe 
Government wrongful loss”. 

This reasoning overlooks the difference 
between “dishonestly” and “fraudulently”. 
In order to do a thing dishonestly there 
must be the intention to cause wrongful 
loss or wrongful gain of property, but in 
order to do a thing fraudulently it is not 


(2) 7 A. 459; A. W., N. (1885) 85; 4 Ind, Dee. (x. s.) 
0 


(3) 2 N. W. P. H. O. R. 202, 
' 4) 6O, W. N. 382. 
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necessary that there should be the inten- 
tion to cause wrongful loss or wrongful 
gain of property. The Legislature advieedly 
uses the terms “dishonestly” and “fraudu- 
lently”. Tosay that to doa thing fraudu- 
lently there must be the intention to cause 
wrongful loss or wrongful gain would be 
attributing to the Legislature redundancy. 
On the other hand, the words ‘dishonestly” 
and "fraudulently" are used to dencte two 
different things, The casein Kailas Chandra 
Das v. Crown (4) has, been dissented from 
by Benson and Sankaran Nair, JJ.,in In re 
Somasundram Pillay (5). Ayling, J., refers 
to Emperor v. Ali Hasan (6) and Kotamraju 
Venkatrayudu v.Emperor (7)and observes:— 
“Tt was clearly laid down that an intent to 
defraud implies something more than mere 
deceit. The object for which the deceit is 
practised has to be considered. The ad- 
vantage intended to be secured, or the 
harm intended to be caused need not have 
relation to property or be such as is im- 
plied in the term ‘dishonestly'’, but it must 
be something to which the party per- 
petrating the deceit is not entitled either 
legally or equitably.” 

The latter portion of his observation can- 
not be supported. Theintention to defraud 
need not necessarily be to obtain something 
which a person is not legally or equitably 
entitled. It is sufficient if by means of 
the perpetration of the fraud somebody is 
defrauded. The observation of the learned ` 
Judge that itis necessary that in order to 
constitute fraud, the fraud must be in- 
tended to support something to which the 
person is not legally entitled is not the 
ratio decidendt of Emperor v. Ali Hasan 
(6) and Kotamraju Venkatrayudu v. Em- 
peror (7) 

In Kotamraju Venkatrayudu v. Emperor 
(7) in order to obtain admission to the 
Matriculation Examination of the Madras 
University asa private candidate a student 
produced a certificate of good character in 
which the signature of a Head-Master ofa 
School was forged. A Full Bench of the 
High Court held that the student was guilty 
of forgery. Sir Arnold White, the learned 
Chief Justice, quotes the observation of Sir 
John Edge, O. J., in Queen-Himpress v, 


(5) 3 Ind. Cas. 736; 6 M.L.'T, 266; 10 Or. L. J. 
T. 

(6) 28 a 358; A. W. N.. (1906) 48; 3 A. L. J. 149:3 
r. L. J, 249, 

m) 3 M. 90; 2 Cr. L. J, 283; 1 Weir 5384, 
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Soshi Bhushan.(8): “We can see no differ- 
ence in principle -between the case of a 
man making a false certificate in order to 
obtain employment and the case of a man 
“making a false certificate in order to obtain 
admission toa Law class. In each case the 
intention is to deceive another person, and 
thereby to obtain an -advantage, or a pri- 
vilege, which, without such deception, could 
not have been obtained”. Subramania 
Ayyar, J., who dissented from the view of 
the majority of the Bench was evidently 
cousidering the effect of holding that such 
certificates are forgery. He observes at 
page 107*:— 

“Apart from all this, there is the con- 
sideration that to make the words ‘frau- 
dulently’ or ‘with intent tocommit fraud’ 
cover acts such as this which have come 
to be spoken of as ‘examination malprac- 
tices’ would be to subject youths guilty of 
such acts, while still juvenilesin the strict 
sense of the term, to the .contaminating 
influences of the prison fit only for har- 
dened offenders”. This consideration ought 
not to weight with a Court which has to 
interpret the section of the Penal Code as 
it finds it. In Emperor v. Ali Hasan (6) it 
was held by Richards, J., that it was for- 
gery to issue orders as if signed by the 
District Superintendent of Police when they 
were not so signed. The learned Judge 
observes at page 364 ,:— 


“It would certainly be an alarming state ~ 


of the law if a man could deliberately fabri- 
cate a false order for the purpose of having 
another person arrested under the sup- 
ported authority of a District Superintend- 
ent of Police and be guilty of no offence 
under the Penal Code”. 

I shall now consider the cases which have 
taken a different view from In the matter 
of Dhunum Kazee (9). A Bench of the Cal- 
cutta High Court held that: 

“Where a person, in the course of an 
action brought against him to gain pos- 
session of a property, uses a forged docu- 
ment for the purpose of supporting his 
title, though there may be no necessity 
for the use of it, such a user is clearly 
fraudulent”. 

Norris, J. observed at page 60t:~“A 
gensral intention to defraud without the 

(8) 15 A. 210; A. W. N. (1893) 96; 7 Ind. Dec. (x. s.) 853. 

(9) 9 C. 53; 11 O. L. R. 169; 7 Ind. Jur. 196; 4 Ind. 
Dee. (x. s.) 688. 
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intention of causing wrongful gain to one 
person or wrongful loss to another, would, 


perty be ever so good, yet if, in the course 
of an action brought against him to gain 
possession of the property, he uses by way 
of supporting his title, though there may 
be no necessity for the use of it, a forged 
document, such as this hiba, Iam clearly 
of opinion that he uses it fraudulently”. 
In Queen-Empress v. Ganesh Khande Rao 
(10) a case decided by West and Nanabhai 
Haridas, JJ., is reported. The questions 
for consideration in that case were whe- 
ther the certificate furnished to the accused 
stated his age as 23 which was subsequent- 
ly altered to 20 and whether the accused 
was guilty, of using a forged document 
under s. 471, Indian Penal Code? The 
finding was that the accused had altered 
his age from 23to 20. In answer to the 
contention that there was no dishonesty 
within the meaning ofs, 464, Indian Penal 
Code, inasmuch asif he had got the em- 
ployment atall, he would have got wages 
for work done, the learned Judges observe: 
“If, however, the alteration was made 
fraudulently, that suffices for the purposes 
of s. 464, asshown by illustration (k), and 
that illustration shows that the use or 
fabrication of a false certificate of character 
raises the presumption of fraud. It was 
held by Le Blanc, J., so long as a century 
ago, that by fraud is meant an intention 
to deceive; whether it he from any ex- 
pectation of advantage to the party himself 
or from the ill-will towards the other is 
immaterial.” See Haycraft v. Creasy (11). 
This case was followed by the Calcutta 
High Court in Lalit Mohan Sarkar v. Queen- 
Empress (12). In that case the accused al- 
tered a challan in orderto make it appear 
that a larger amount had been paid than 
was the fact. It was argued that the alier- 
ation of the document was to cover a mis- 
appropriation already committed and, there- 
fore, the alteration of the challan did not 
amount to forgery. The learned Judges 
held that the alteration of the challan, 
though to cover a wrongful loss which was 
athing of the past, was forgery and that 
the intention need not be to cause future 
wrongful loss or wrongful gain in order 
to constitute a false document. They cite 


(10) 13 B. 506 at p. 514; 7 Ind. Dee. (N. B.) 336, 
(11) (1801) 2 East. 92 at p. 108; 102 E. R, 303: 6 R, 


. 380. 
(12) 22 ©. 313; 11 Indi Dee, (x. s.) 210, 
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with approval the case in Queen-Empress 
v, Sabapati (13) in whjch it was held by 
Muthuswami Ayyar, J., and Wilkinson, J., 
that the making of a sale receipt by a 


postmaster in order to cover his misap-. 


propriation was forgery. In Queen-Eim- 
press v. Muhammad Saeed Khan (14) Banerji 
J., held that it was forgery to alter a service 
roll by inserting favourable remarks in 
favour of a person with the intent to favour 
chances of promotion to that’ person. He 


- observes at page 115* :— : 


“Where, therefore, there is an intention 
to deceive and by means of the deceit to 
obtain an advantage there is fraud, and 
if a document is fabricated with such in- 
tent, it is a forgery”. He relies upon 
Queen-Eempress v. Vithal Narayan (15) and 
Lalit Mohan Sarkar v. Queen-E'mpress (12). 
In Queen-Eimpress v. Abbas Ali (16) it was 
held by a Full Bench of the Calcutta High 
Court that ‘ Deprivation of property, actual 
or intended, is not an essential element in 
the offence of fraudulently using as genuine 
a document which the accused knew or had 
reason to believe to be false”. 

Maclean, O.J., who delivered the judg- 
ment of the Full Bench observes at page 
521: — ' ` 

“The word ‘fraudulently’ is used in 
ss. 471 and 464 together with the word 
‘ dishonestly ’ and presumably ina sense 


- not covered bythe latter word. If, however, 


it be held that fraudulently. implies de- 
privation, either actual or intended, then 
apparently that word would perform no 
function which would not have been 
fully discharged by. the word ‘dishonestly’ 


‘and its-use would be mere surplusage. So 
. far as such a consideration carries any 


weight, it obviously inclines in favour of 
the view that the word ‘ fraudulently‘ 
should not be confined to transactions of 
‘which deprivation of property forms a part”. 

Referring tos. 463 he observes :—“ It is 
clear (especially if regard be had to the con- 
text) that it is not an essential quality of 
the fraud mentioned in the section that it 
should, result in or aim at the deprivation 
of property”. 

In Inve Somasundram Piliay (5) Benson, 


(13) 11 M. 411; 1 Weir 549; 4 Ind. Dee. (x. s.) 287. 
14) 21 A, 113; A, W. N. (1898) 197; 9 Ind. Dee. (N. 8.) 


781. 
(15) 13 B. 515n; 7 Ind. Dee, (x. s.) 342. 
(16) 25 C. 512; 10. W. N. 255; 13 Ind. Dec. (x. s.) 
340. 
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Ofg, C. J.,and Sankaran Nair, J., declined to 
follow Kailas Chandra Das v. Crown (4). It 
was argued in that casẹ that the property 
comprised in the forged document belonged 
to the accused by virtue of certain docu- 
ments and that the execution of Ex. A, the 
forged document, was intended only to 
confirm their title to property which already 
belonged to them and there was no dis- 
honesty or fraud. The learned Judges 
obsərved with regard to that contention: 
“In our opinion the intention of the 3rd 
and 4th accused in getting Ex. A executed 
and registered was to confirm their alleged 
title to the property and enable them to — 
deal withit, and that would certainly be 
to the detriment of any person dealing with 
them in regard to the property. The 
document was, in our opinion, clearly frau- 


.dulent and a forgery”. The case in Emperor 


v. Bansi Sheikh (17) lays down the same 
principle as that in In the matter of 
Dhunum Kazee (9). In the case in, Ruma- 
sami Iyer v. Emperor (18) owing to.a differ- 
ence of ‘opinion between Sadasiva Ayyar 
and Phillips, JJ., a reference. was made to 
Oldfield, J. Phillips, J., observed at page 
596* :—“Even: if accused had a bona fide 
claim to the lands and the moveables I 
think the interpolations in the document 


‘would be fraudulent for he intended -by 


unfair means to obtain a document con- 
taining an admission in his favour by 
prosecution 2nd witness and this would ` 
come within the definition of ‘defraud’ 
in s. 25 of the Indian Penal Code” and this ` 
view was. concurred in by Oldfield, J. 
Where a person forges a document to sup- 
port a genuine title, can it be said that he 
derives no advantage or benefit by means 
of the -document ? The production of the 
document may enable the Court to find in 
his favour though not on the strength of. . 
the document alone, yet the document may 
form one of the seriesof documents which 
support the title of the person who uses it 
as genuine. It is unnecessary that the 
forged document should be the basis of 
the decision of the Court. Itis sufficient 
if the document is for the purpose of sup- 
porting a titleand the intention to defraud 
is complete when the document is made 
with the intention of. making it appear 
that it is a genuine document. If the other . 

(17) 83 Ind. Cas. 504; 51 C. 169; A. I. R. 1924 Cal 
718; 26 Cr. L. J. 24. 

(18) 43 Ind. Cas. 593; 41 M. 589- 19 Cr. L. J.177. 
~*Page of 41 Alea] 2 E 
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conditions necessary to constitute a false 
document are present, the intention to 
defraud is a matterofinference. Where the 


document is false, the inference can be. 


safely drawn thatit was intended to de- 
fraud the Court or the party against whom 
‘it is used. The passage from Sir James 
Fitz, James Stephens’ History of Criminal 
Law in England, Vol. II, page 121, is not 
against the view I have taken in this case 
“Did the author of the deceit derive any 
advantage from it which could not have 
been had, ifthe truth had been known?" 
The advantage which is sought to be deriv- 
‘ed need not necessarily be the getting of 
the property whichis already the property 
of the person making the false document. 
The advantage which he gains by making 
the document is additional proof which he 
tenders forthe purpose of substantiating 
his title to the property. It cannot be said 
that he does not derive any advantage by 
putting ina false document, for the very 
object ‘of creating the document is to have 
an additional proof of his title. In this 
case though he may have title by adverse 
possession yet the alteration of Ex. G would 
go toshow that the petitioner derived title 
not by means of prescription but by reason 
of the arrangement entered into so far 
back as 1899. It is an advantage which 
begins by creating a title to which he is not 
entitled; and the contention that he is 
found to be the owner of the property and, 
therefore, the alteration of the document of 
1839 does not amount to forgery cannot be 
upheld. l 
On a consideration of the cases above re- 


ferred to I have no hesitation in coming to’ 


the conclusion thatin order to doa thing 
fraudulently it is not necessary that the 
person doing it should intend, or the doing 
of it should ġhave the necessary consequ- 
ence of, causing wrongful loss to any per- 
son. Itis sufficient if the doing of it is 
` intended to defraud some one without 
ultimately acquiring unlawful gain or 
‘causing wrongful loss. ` 

I, therefore, decline to interfere with the 
conviction which I cònsider to be right. 
The petition is dismissed. 

Waller, J.—The petitioner has been 
convicted ofan offence unders. 471 of the 
Indian Penal Code. The charge is that in 
_ O. 8. No. 165 of 1919 he produced in evi- 

dence a deed of partition in which te support 
his claims he had altered the figure 27 


into 32, He was convicted by the Assistant | 
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Sessions Judge, Madura and the conviction 
was confirmed by*the Sessions Judge on 
appeal. He has come up to this Court on 
a pointoflaw. Itis this—that asthe Ses- 
sions Judge has found that he had a good 
title tothe disputed land by adverse pos- 
session his action in using a forged docu- 
ment to support his title did not amount 
to an offence unders. 471 of the Indian 
Penal Code, The argument put shortly is 
that if you have a good title otherwise, no 
intent to defraud can be inferred from such 
conduct. It is based on a decision reported 
as Mantika Asari v. Emperor (1). 

I am very far from being satisfied that 
the Sessions Judge either came or could 
legitimately have come to any conclusion 
so definite as petitioner alleges. What 
happened before him was this. It was as- 
serted that in.Ex. III Mr. Bardswell had 
found a title by adverse possession and the 
argument based on the Madras Weekly 
Notes decision was then developed. Deal- 
ing with this the Sessions Judge after 
pointing out that Mr. Bardswell’s conclu- 
sion was by no means explicit said “there is 
a considerable amount of evidence that he 
had been so (in adverse possession for 12 
years) and, for the purpose of this case 
(probably he meant argument). I think 
that evidence should be accepted as mak- 
ing out the claim of adverse possession”, 
Tt seems to me likely that he was assuming 
the facts in order to destroy the legal 
arguments founded on them. Looking at 
all the circumstances of the litigation since 
1909, itis, I think, very doubtful whether 
the Sessions Judge could have meant to 
decide that petitioner had been in adverse 
possession for 12 years, by which. must, of 
course, have been intended 12 years before 
1900. Inthat year, petitioner brought a 
suit on a title derived from a partition in 
1889. No deedof partition was produced. 
On the contrary petitioner swore that there 
was none in existence. His suit was ulti- 
mately dismissed, the result presumably 


‘being that he was found to have no title. 


whatever. In the litigation started 10 
years later, he produced the deed now in. 
question and relied on it for histitle. No 


‘doubt, the suit against him was dismissed, 


but, asI understand, Mr, Bardswell's judg- 
ment (Ex. III) the conclusion arrived at 
was that the third plaintiff had not proved 
his “exclusive ™ possession and that it was 
quite uncertain which party was in pos- 
session, The truth appears-to be that peti- 
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‘tioner always founded his title on the 
‘partition and never putina plea of adverse 
‘possession. Nor did any Court accept that 
plea till Mr. Reilly, J., did so in 1925. Ido 
not think that hecan have intended to do 
anything more than assume the fact for 
the purpose ofthe argument, And ifhe 
did accept the evidence, I think that he 
was not justified in doing so, in the face 
-of the circumstances and of petitioner's con- 
duct. Ifthe finding that petitioner had a 
title by adverse ‘possession goes, with it 
goes the basis of his legal argument. 
On the question of law the Sessions 
Judge’s view is stated thus “the altera- 
tion of Ex. 18, if successful, would have 
shown that appellant had not only aright 
to the land in question by adverse posses- 
sion, but that he had a title to it founded 
‘on the partition and acknowledged at the 
partition by the complainant's predecessor. 
“That would, undoubtedly, have been a great 
advantage to him in his dispute with the 
‘complainant and it would clearly have been 
:. an unfair advantage obtained by deceit”. 
‘I see no reason to dissent from this view. 
‘If a party toa suit sets up two different titles 
and supports one of them with a false 
“document he has, in my opinion, committed 
an offence under s. 471 of the Indian Penal 
Code even if it be found that the other 
title is good. To take another instance, a 
“man claims certain property by adoption 
and in the alternative, relies on a Will. He 
is successful on the claim by adoption but 
‘the Will is found to bea forgery. Can he 
“escape conviction under s. 471 of the 
‘Indian Penal Code on the plea that he has 
proved his title by adoption ? I should say 
emphatically not. Section 463 of the Indian 
Penal Code does not say that the claim or 
title which is being supported must be 
false. Nor does the word “fraudulently ” 
necessarily import an intention to cause 
wrongful loss. If aman intends to gain 
an unfair advantage by deceitful means 
and uses a false document, for that purpose, 
his conduct is, I think, fraudulent. My 
learned . brother has referred to all the 
‘material decisions on the point. I need 
‘say no more than that I agree in his con- 
clusion and that I consider thatthe correct 
view has been laid in In the matier of 
Dhunam Kazee (9). I would, therefore, dis- 
miss the revision petition. 
vV. N. V. : 
Petition dismissed. 
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LAHORE HIGH COURT. 

CORIMINAL Revision Case No, 600 or 1926, 

June 25, 1926. 
Present:—Sir Shadi Lal, Kr., Chtef 
Justice. 
Me. DEMELLO—Acousep—PBaritionER 
versus 
Megs. DEMELLO—Co upiatnanr— 
RESPONDENT 

Criminal Procedure Code (Act V of 1898), ss. 342, 
488—Maintenance proceedings-—Failure to examine 
accused at conclusion of complainant's evidence. 

Section 342, Or. P. Ô., is applicable to maintenance 
proceedings under 5. 488 of the same Code and non- 
compliance with its provisions vitiates those proceed-: 
ings. [p.857, col. 2.] 

Case reported by the Sessions Judge, 
ae with his No. 537-G of 3rd April, 
19 

FACTS.—The complainant Mrs. Das 
mello was married to the accused in Janu- 
ary, 1925, and aftera few days of married 
life, the relations between husband and, 
wife became strained owing to, it is alleged, 
accused's intrigue with the wife of his 
khansaman Ahmad. Her busband (accused) 
began to insult her and treat her cruelly so 
much so that she was compelled to leave 


her husband's protection and seek that ‘of 


her uncle and aunt, P. W. No. 3 and P. W. 
No. 7 respectively at Amritsar. In June, 
1925, Mr. Syms, P. W. No. 5, intervened and 
acompromise between husband and wife 
was effected. The bone of contention 
Ahmad’s wife was sent away before they 
began to live with each other, However, 
Ahmad again appeared and with him the 
quarrels revived. At this time it is alleged 
by complainant that her husband commit- 
ted sexual intercourse much against her 
will and during her illness obviously to 
finish with her by this process. She went 
to Delhi and was admitted into St. Ste- 


‘phon’s Hospital but her husband never 


cared for her during her illness nor paid 
anything towards her expenses. After dis- 
charge from hospital she returned to 
Amritsar to her uncle and aunt. 


GROUNDS.—tThis is a petition for 
revision of the order of the Magistrate, Ist 
Class, Ambala Cantonment, ordering the 
petitioner, aguard in the East Indian Rail- 
way, to pay Rs. 75 a month as separate 
mainténance to his wife, the respondent, 
under s. 488, Cr. P. C. 

In this’ petition it is objected that the 
Magistrate failed to comply with the pro- 
visiong of cl, (8) of s. 488, Cr. P. ©., inasmuch 
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-as the Magistrate failed to inquire from the 
respondent if she was willing to live with 
the petitioner when the latter at the begin- 
ming of the case offered to maintain her. 
.On 23rd October, 1925, Mr. Demello had 
-axpressed in Court his willingness to keep 
her. This omission of the Magistrate to 
ask the wife if she is willing to live with 
her husband and to consider the grounds 
of her refusal Gf any) would make any 
order of maintenance illegal, vide Subbaya 
v. Ambamma (1): 
Another objection raised is that after the 
. close of the prosecution evidence on 2nd 
December, 1925, the Magistrate. omitted to 
examine the petitioner thus contravening 
the provisions of s. 342, Cr. P. CO. This 
eontention appears correct. There has 
.. been an infringement of the statutory 
requirements by non-compliance with s. 342 
of the Cr. P. O., and, therefore, following 
Allu v. Emperor (2) the trial is not only 
irregular but illegal and not cured bys. 587, 
‘Or. P. ©., vide also Emperor v. Nabo (3). 
Section 342, Cr. P. C.,is applicable to a 
summons case as Well as to a warrant case, 
Surendra Lal Saha v. Issamuddi (4) and 
Gulzari Lal v. Emperor (5). This illegal- 
ity vitiates the trial. 
` A further objection is raised that the 
lower Court has contravened the provisions 
of ss, 242 and 243 by cross-examining the 
accused at length. Sections 242 and 243 
only require the particulars of the accusa- 
tion tó be stated to the accused and the 
latter to be asked if he has any cause to 
show why he should not be convicted. It 
will be seen that he was practically cross- 
examined, 14 questions being put to him 
at the very commencement ofthe proceed- 
ings before a single witness had been 
.examined. The procedure of the Magis- 
trate in thus questioning the accused al- 
though improper and irregular does not 
necessarily vitiate the trial. 
As regards ground No.6 it appears that 
. after the close of the defence the lower 
“ Court allowed a Will to be filed on behalf 
of Mrs. Demello without examining the 
accused or giving him any opportunity to 


(1) 2 Ind. Cas. 155; 9 Or. L. J. 501. 

(2) 75 Ind. Cas. 980; 4 L. 376; A.T. R. 1924 Lah. 104: 
$L. L. J. 103; 25 Cr. L. J. 68. 

(3) 90 Ind. Cas. 434; A. I. R. 1926 Sind 1; 26 Cr. L. 

1554 


J. 1554. i 
(4) 84 Ind. Cas. 325; 51 ©. 933; 26 Cr. L. J. 261; A. 


T R. 1925 Cal. 480. 
(5) 71 Ind. Cas. 51; 49 C. 1075; 24 Cr. L. J. 3; A. L 
R. 1923 Cal. 164; 39 0. L. J. 31; ; 
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rebut this piece of evidence. This Will, 
however, has not been exhibited nor has it 


-been proved. It should be removed from 


the file and returned to the petitioner. It 
has not been referred toin the judgment 
nor does it appear for what purpose it was 


put in. The other objections raised also 


do not effect the validity of the trial, 
For the above reasons I am constrained 
to accept the petition for revision and sub- 


-mit the case to. the High Court with a re- 
.commendation that the order of the Magis- 
-trate should be set aside and the case 


remanded so as to enable the Magistrate to 
comply with the provisions of s. 488 (3; and 


342, Or. P. C., and to dispose of the case 


according to law. 

ORDER.—While Iam not prepared to 
endorse all the reasons recorded by the 
learned Sessions Judge in support of his 
opinion that the trial of the case by the 
Magistrate was illegal, I consider that the 
omission of the Magistrate to examine the 
accused as required by s. 342, Cr. P. C. 
vitiated the order granting maintenance. 
Accordingly I accept the recommendation 
made by the Sessions Judge, and setting 
aside the order of the Magistrate direct him 
to try the case in accordance with law. 

R. L. Revision allowed. 


—— 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COUR. 
CriminaL Revision No. 28-B or 1926. 
April 12, 1926. 

Present:—Mr. Prideaux, A. J. C 
BABAN—Appuicant 
versus 
EMPEROR—Opposirge Parry. 
Limitation Act (IX of 1908), s. d--Pleader's mis- 


. take, honest though careless—Whether sufficient cause 


under s. 5. 

An honest mistake though due to carelessness u 
the part of the Pleader pfa party is suficient Taise 
for the application of s. 5 of the Limitation Ac: ip 
858, cols. 1 & 2.] aa 


Criminal’ revision against an or 
the Sessions Judge, Akola dated n Siah 
November, 1925, in Oriminal Appeal No. 300 
a nae f 

r. G, G. Hatwalne, for the Appli 

Mr, G. P. Dick, for the ona” anak 

ORDER.—This order also disposes of 
Criminal Revisions Nos. 29-B, 30-B and 
31-B of 1926. The four applicants are Baban, 
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Sakharam, Kisan and Zabu. These four 
and others were beund over to keep 
the peace for one year; and they appealed 
to the Sessions Judge, Akola, against this. 
The appeals of three of the present 
applicants were presented on 9th November, 
1925, being four days late; while the fourth 
was presented on 12th November, 1925, 4. e., 
-seven days late. The reason for this was 
that in the case- of another accused the 
copying time was 8 days, while the time 
required for copying in the case of the 
present four applicants was only one 
day. The applicants'Pleader, however, only 
read the copy of the judgment which had 
taken 8 days in copying and thinking that 
this affected the ‘present applicants as well, 


delayed the filing offour appeals. Thelearn-. 


- ed Sessions Judge finds that this mistake of 
the Pleaderisnot sufficient toextend thetime 
of appeal under s. 5 of the Limitation Act, 


and, holding. that the Pleader did not give’ 


due care and attention to the matter, 
declined to extend the period of limitation. 
Against that order the present applications 
in revision have been filed. 

There isno doubt that itis necessary to 
be strict in determining whether time 
should be extended in cases like the pre- 
sent. In Vithia v. Sakhya (1) it was held 
that mere carelessness on the partof an 
-appellant’s legal adviser leading to pre- 
sentation of the appeal in a wrong Court 
cannot entitle the appellant to an extended 
-period of limitation for appealing. This 
case and Corporation of the Town of Cal- 
ccuttav. Anderson (2), Naubat Ram v. Harnam 
Das (3) ‘and Queen-Empress v. Bhont kam 
(4) are relied on bythe learned Government 
Counsel, who appears to oppose the present 
applications. While the applicants’ Counsel 
quotes 
Chetti (5) which lays down thatthe delay 
caused by the mistake of the party's Vakil 
in calculating the time is sufficient cause 
for excusing the delay under s. 5 of the 
Limitation Act, I think that in the present 
case the delay ought to be excused. It 
is obviously not the applicants’ fault that 
their appeals were presented late. They 
relied on what their Pleader told them, 
and the mistake is apparently an honest 

1) 1 Ind. Cas. 904; 5 N. L. R. 25. 


6} 10 C. 445; 5 Ind. Dee. (x. s.) 299. 
(3, 3 A. 115; A. W. N. (1886) 306; 5 Ind. Dec, (N. s.) 


08. 
: (4) A. W. N. (1891) 10. 
(54 86 Ind. Cas. 114; A. I. R. 1925 Mad. 462; 21 L. 


Wi 24, 
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Kandasami Mudaliar v. Arunachala: 


(96 L. O. 192%) 


mistake, though due to carelessness on 
the part of the Pleader. It seems to me 
that sufficient cause for the application of 
s. 5 of the Limitation Act has been made 
out. I excuse the delay and remand these - 
four applications to the lower Appellate 
Court to be disposed on their merits. 
G. R. D. Applications remanded, 





LAHORE HIGH COURT. 
CRIMINAL REVISION No. 762 oF 1926. 
June 25, 1926. 

Present:—Sir Shadi Lal, Kr., Chief Justice, 
JOTI SARUP—AccusEp—PETITIONER 

f versus 
EMPEŘROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 107— 
No overt act —Opinion of witnesses—Danger of breach 
—Security. i 

Tn the absence of any overt act on the part of the 
party sought to be bound, the mere expression of 
opinion by afew witnesses that there is an apprehen- 
sion of a breach of the peace is not sufficient to prove 
that there ig really any danger of the breach of the 
peace. [p. 869, col. 1.) | 

Lachmi Singh v. Emperor, 59 Ind. Oas. 374; 1 P. 
L. T. 681; 22 Cr. L. J. 86 and Mohammad Yakub v. 
Emperor, 6 Ind. Cas. 454; 32 A. 571; 11 Cr. L. J. 355; 
7A. L. J. ‘649, followed. ts 

Case reported by the Sessions Judge, 
Karnal, with his No. 214-J of 3rd May, 1926. 
- FACTS,—Theapplicant, Joti Sarup, was 
bound over under s. 107, Gr. P. O., by order ` 
of the Sub-Divisional Magistrate of Kaithal 
and made to execute a bond of Rs. 500 with 
one surety for like amount to keep the 
peace for one year. He appealed to the 
District Judge but the appeal was dismiss- 
ed by order dated 13th March, 1926. He has 
now applied to this Court for revision. 

GROUNDS,.—The applicant has been 
bound down on a record of evidence which 
is very poor indeed. There are only three 
prosecution witnesses (one of whom is Ram 
Kishan of the opposite party who has also 
been bound down by the Magistrate) and 
two Lambardars. Their evidenceis simply 
to the effect that there is a dispute between 
the parties ‘about agurdwara and that there 
is an apprehension of breach of the peace. 
Not a single overt act of the applicant has 
been proved or even hinted at. On the 
contrary fromthe applicant’s statement it 
appears that he is in possession .of the 
gurdwara and the opposite party wishdto 


(96 I. ©. 1926] 
oust him from'it. In Lachmi Singh v. 


- Emperor (1) it was held that where one 


party is clearly in possession ~of property 
and another party -wants to take forcible 
possession of it, there is no dispute as 
to possession of the property within the 
meaning of s. 145 of the Cr. P. C., and the 
appropriate course is to initiate proceedings 


under. s. 107 of the Code but that an order 
-under s, 107 can only be passed when there 


is a finding thatthe persons sought to be 
bound down are guilty of wrongful acts 
committed or sought to be committed by 
them and that this.can only be proved by 
overt acts against each individual. Note 
72 on the page 119 of Or. P.O, by Atul- 
chandra and Nripendrakumar Gupia shows 
that to bind down a person under s. 107 


it isnot enough to show that there is a' 


great probability ofa breachofthe pedce 
but that the Magistrate must believe that 
the person against whom he makes the order 
is about to commit a breach of the peace 
[see also Mohammad Yakub v. Emperor (2).] 
So far as I can see the mere expression of 
opinion by two witnesses that there is an 
apprehension of, a breach of the peace and 


the parties should be bound down is certain- - 


ly insufficient to prove that there is really 


` any danger of breach of the peace being 


committed bythe applicant. The fact that 
the Police reported against Ram Kishan 


. and Ala Singh only (see their report dated 


6th July, 1925), is also an indication of the 


_ fact that there is no apprehension of breach 


D the peace so far as Joti Sarup is concern- 
ed. 

It is, therefore, recommended that the 
order against the applicant may be quashed, 

Mr. Manohar Lal, for the Petitioner. 

ORDER.—For the reasons recorded by 
the learned Sessions Judge [ set aside the 
order of the Magistrate directing the accus- 
ed to furnish security under s. 107, Cr. P, C. 


R. L. Order set aside. 
MO 59 Ind. Cas. 374; L P, L. T. 681; 22 Cr. L. Jv 

(2) 6 Ind. Cas: 454; 32 A. 571; 11 Or. L. J. 355; 7 A. 
L, J, 649. 


4 


: SHRODIN HARI PRASAD V. JUWNI. 


859 


. NAGPUR JUDICIAL COMMIS- 


SIONER’S COURT. 
CRIMINAL Reviston No, 166 or 1926. 
May 13, 1926. 
Present:—Mr. Justice Kinkhede, 
Officiating A. J.C. 
SHEODIN HARI PRASAD—AcctsEp-— 
APPLICANT 

ae versus ` 
Musammat JUWNI—Now- APPLICANT. 

Penal Code (Act XLV of 1860), s. 355 Assault u ith 
intent to dishonour—Grave and sudden provocation, 
absence of —Burden of proof. 

In order to bring a case under s. 355 of the Penal 
Code it is for the prosecution to establish that the 
accused did not receive grave and sudden proyac ition 
from the person assaulted. !p. 860, col. L., 

Pollution caused by the stream water splashed 
by a low caste woman on the body of au orthodox 


‘Brahmin while he was performing his supvhya- 


wandan and reciting prayers and interruption hus 
caused in the continuity of his prayers are suificieut 
to cause grave and sudden provocation so us to 
justify use of force such as catching her haue, in 
order to express his resentment at her conduct and 
there can beno inference from the action that ilere 
was an intention on the part of the Brahmin to dis 
honour the woman. tibid] 

` Oriminal revision from an order of the 
District Magistrate, Mandla, dated the 16th 
February, 1926, in Criminal Appeal No. 6 of 
1926, upholding the order of the Honorary 
Magistrates, Mandla. 

Messrs. A. V. Khare and W. RB. Pendiur- 
kar, for the Applicant. 

Mr. Vithal Rav Kale, for the Non-Appli- 
cant. 

ORDER.—The applicant who is an 
orthodox Hindu belonging to the regenerate 
class of Brahmins had taken his usual bath 
and was sitting on a stone in the mids! of 
astream offering his prayer while he was 
performing his sandhya-wandin and me- 
ditating on the object of his worship and 
reciting some prayer, the non-applicaunt, a 
low caste woman, passed through the 
stream at such close distance from that 
place that the surface of the water got 
naturally disturbed and some particles of 
water fell on his body, The contact of 
such water particles causes pollution and 
necessitates the taking fresh hath before 
the prayer can be completed. This neces- 
sarily causesa break in the continuity of 
the prayer which is a very essential element 
in all prayers as the belief prevails that the 
merit earned by the prayers offered is lost 
‘if there is a break in them. Such inter- 
ference or break in one’s prayer onght to 
upset not merely a hasty or hot-tempered 


`. person, but even any person of ordinary 
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Bense and calmness; and I dare say every 
person with a religious turn of mind would 
naturally resent it. There was besides an 
exchange ofabuses and this provoked the 
accused agreat deal. The trying Magistrates 
have after rejecting whatever exaggeration 
there was in the story told by the complain- 
ant, definitely found that the accused acted 
under provocation when he caught hold of 
the complainant’s hand. 

The District Magistrate being of a 
different religion could not be expected to 
know much about the feelings and religious 
susceptibilites of an orthodox Hindu Brah- 
min, and he naturally failed to properly 
appreciate the force of the finding of the 
trying ‘Magistrates that the accused acted 
under provocation. As he has in a some- 
what sketchy judgment confirmed the 
findings of the trying Magistrates, I take it 
that he also held the provocation proved. 

_ In the circumstances of the case the 
provocation must necessarily have been 
grave and sudden when we take into con- 


sideration the condition of mind in which , 


the offender was at the time the same was 
caused to him. Iam entitled to presume 
that the ‘condition of the mind of the 
accused must necessarily have then been 
such as gave him adequate cause to act in 
the manner he did with due regard to 
decency and to the fact that the person 
who offended and disturbed him in his 
religious pursuits, was after alla woman. 
According to the findings he simply caught 


hold of her hand. He must have then’ 


felt the necessity of curbing at once the 
insolent behaviour and the abusive 
retort which she gave him and he must have 
felt himself sufficiently justified in think- 
ing thatthe best way to curb or check her 
was to catch hold of her hand to attain 
that object and to make her feel that he 
“could not be so trifled with by her. If the 
person insulting him had been a male, I 
faney he might have even beaten him or 
given a sound thrashing. I am not, there- 
fore, prepared to hold that, circumstanced 
as he then was, he could have intended to 
dishonour her by catching hold of her 
hand. Such an intention could not be 


imputed to him or inferred from the facts- 


held proved in the case. In order to bring 
the case under s. 355, Indian Penal Code, it 
was for the prosecution to establish that 
the aceused did not receive grave and 
sudden provocation from the person assault- 
ad: ino short, in. order to prove that. the 
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assault by the accused was made with in- 
tent to dishonour Musammat Juwni, absence 
of grave and sudden provocation had to 
be proved. On the findings arrived at such 
provocation is proved to exist in this parti- 
cular instance of assault. The District 
Magistrate ought to have seen that the 
conviction and sentence could not, there- 
fore, be. sustained on the state of the 
record. 

I, therefore, set aside the conviction. 
and order the fine, if any, realised to be 
refunded to the applicant. 

G. R. D. Conviction set aside. 





LAHORE HIGH COURT. 
CRIMINAL APPRAL No. 281 oF 1926. 
$ June 3, 1926. A 
Present:—Sir Shadi Lal, Kr., Chief ` 
Justice, and Mr, Justice Coldstream. 
GHAUNS—Convict—APPELLANT 
VETSUS 
EMPEROR-—ResponDent. 

Evidence—Circumstantial evidence—Inference of 
guilt when justifiable—Criminal Procedure Code (Act 
V of 1898), 3. 428—Appeal—Alteration of conviction 
from 8. 802, Penal Code, to an offence against pro- 
perty. 

Circumstantial evidence, to justify an inference of 
guilt must b2 incompatible with the innocence of the 
accused and incapable of explanation upon any other 
reasonable hypothesis than that of his guilt. |p- 861, 
col, 1. 

High Court will not in appeal alter a conviction 
under s. 302, Penal Code, to a conviction under one of 
the i ge dealing with offences against property. 
ibid. J . 

[ Wallu v. Emperor, 77 Ind. Gas. 433; 4 L. 873; 6 L. 
L. J. 59; A. I. R. 1924 Lah. 109; 25 Cr. L. J. 385, fol- 
lowed. : a 

Bagu v. Emperor, 88 Ind. Cas. 3; 6 L. 226; 48 M. L. 
J. 643; 2 O. W. N. 447; 41 O.L. J. 437; 27 Bom. L. 
R. 707; 3 Pat. L. R. 95,Cr.; A. I R. 1925 P. C. 130; 23 
A. L. J. 636; (1925) M. W. N., 418; 26 Or. L. J. 1059; 7 
L L.J- 324; 591. A. 191; 300. W. N. 581 AP. 0), 
distinguished. 

Appeal from an order of the Sessions 
Judge, Gurdaspur, dated the 26th February, 
1926. 

Mr. Mehr Chand Mahajan, for the Ap- 
pellant. ; > 

Mr, C. H. Carden Noad,” (Government 
Advocate), for the Respondent. 

JUDGMENT.—The appellant, Ghauns ` 
a Rajput of Jhanda Langha in the Gurdas- 
pur District, has been convicted of the 
murder of one Musammat Hassan Bibi, of 
the same village ; and has been sentenced 
under s. 302, Indian Penal Code, to the 
penalty’ of death. The prisoner, who is 


1961. C. 1926] 
bachelor of about 25 years of age, is said to 
have made improper overtures to Musam- 
mat Hassan Bibi in the beginning of Oc- 
tober, 1925, but when summoned before a 
panchayat of the village he begged her 
husband to pardon him. 

On the 24th October, 1925, Musammat 
Hassan Bibi left her house during the ab- 
sence of her husband and went to her 
sugercane field. The husband returned to 
the house in the afternoon and finding:his 
wife absent he searched for her in the vil- 
lage, and ultimately found her corpse lying 
in the field. The medical witness, who 
conducted the post mortem examination, 
found five injuries on the body and dec- 
lared that death was due to throttling. 

Now, there is no eye-witness of the affair, 
and the case for the prosecution depends 
entirely upon circumstantial evidence. The 
two circumstances, which have been proved 
by the prosecution, are these :— . 

(1) On the afternoon in question the 
prisoner, Ghauns, was seen-working in his 
field, and Musammat Hassan Bibi was at 
that time in herown sugarcane field ata 
distance of about 30 or 35 karams. 

(2) On the 27th October he dug out from 
beneath a shisham tree five ear-rings, and 
also gave information which led to the 
recovery of two bangles from Mohna gold- 
smith. These ornaments have been proved 
to be property of the deceased. 

Now it has been repeatedly laid down 


that in order to justify the inference of ` 


guilt, the circumstantial evidence, where 
there is no direct evidence, must be in- 
“compatible with the innocence of the, ac- 
cused and incapable. of explanation ‘upon 
any other reasonable hypothesis than that 
of his guilt, 
circumstances proved in this -case exclude 
every reasonable hypothesis other than that 
ofthe death of the woman was caused by the 
appellant. They are not incompatible with 
the theory that the prisoner stole the orna- 
‘ments after she had been killed by some 
other person and when she was lying in 
the field. Be that as it may, we are not 
prepared to hold that the evidence in this 
-case necessarily ‘points to the conclusion 
that the murder was -committed by the 
‘appellant. `’ 

. Nor do we think that we would be jus- 
tified in altering the conviction under s. 
302 to a conviction under one of the sections 
dealing with offences against property. In 
this connection it is only necessary to refer 


In re KAMMABOYINA RAMADAS. 


We do not think that the - 
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to the judgment in Wallu v. Emperor (1) 
which is on all foums with the present case 
The observations of their Lordships of the 
Privy Council in Begu v. Emperor (2) must 
be read with the facts of that particular 
case and are not intended to lay down any 
rule of general application. Whether the 
appellant should be tried on another charge 
is a question which must be decided by the 
District Magistrate. We offer no opinion 
on the question beyond saying that the 
present order of acquittal on the charge of 
murder should not be taken as precluding 
the prosecution of the prisoner for an 
offence relating to property. 

. For the aforesaid reasons we accept the 
appeal and setting aside the conviction and 


‘the sentence, direct that the accused be 


released forthwith. 

R. L. Appeal accepted., 

(1) 77 Ind. Cas. 433; 4 L. 373; 6 L. L. J. 59; A.L R. 
1924 Lah. 109; 25 Cr. L. J. 385. 

(2) 88 Ind. Cas. 3; 6 L. 226; 48M. L. J. 643; 2 OL W 
N. 447; 41 C. L. J. 437: 27 Bom. L. R. 707; 3 Pat. L. 
R. 95 Cr.: Ad. R. 1925 P. C. 130; 23 A. L.J, 636; 
(1925) M. W., N. 418; 26 Cr. L. J. 1059; 7 L. L. J. 324; 
52 I. A. 191; 30 O. W. N. 581 (P. CO). 


MADRAS HIGH COURT. 
Criminar Revision Case No. 536 or 1925, 
- (ORIMINAL Revision PeTITION No. 450 oF 

1925). 
February 1, 1925. 
Present:—Mr. Justice Devadoss and 
Mr. Justice Waller, , 
In re KAMMABOYINA RAMADAS— 
ACCUSED— PETITIONER. 

Madras Forest Act (V of 1882), s. 21 (d)--“ Permita 
ting cattle to trespass,’ what is—Overt act, whether 
Oa SRN for conviction—Negligence, burden of proof 
of. : 
A person cannot be said to permit cattle to tres- 
pass within the meaning of s. 21 (d), Madras Forest 
Act, into a reserve forest, unless he knows that such 
trespass is likely to be committed and neglects with 
such knowledge to take measures to prevent it. The 
essence of the offence consists either in a misfeasance 
as in the case of one wilfully pasturing cattle or in a 
malfeasance as in his neglecting to take proper mea- 
sures to prevent the cattle trespassing in circumstances 
from which it may reasonably be inferred that such 
trespass might have been foreseen or known as the 
probable consequences of his negligence. The mere 
finding of the accused's cattle within the forest reserve 
is not enough. fp. 862, col. 2.] 

But it is not necessary that there should be any 
overt act on the part of the accused. Omission to 
take reasonable precaution against trespass knowing 
or having reason to believe that cattle would trespass 


862 
into the forest reserve, would amount to permitting 
cattle to trespass within the gneaning of s. Z1 (d) [p 
862, col. 2; p. 863, col. 1.] 

The onus of proof of want of negligence is not, 
v however, upon the accused. In every case it is for 
the Magistrate who tries the case to tind on the evi- 
dence whether the accused by some act or omission 
or by negligence allowed or permitted the trespass. 
[p. 883, cols. 1 & 2.] 

Where the prosecution makes out a prima facie 
case of uegligence or want of reasonable care on the 
part of the accused, the onus of proof will then shift 
on the acensed to show that he took all reasonable 
care tu prevent cattle trespassing, or that the trespass 
was in spite of his care or against his orders. 
col. 1.) 


Petition, under ss. 435 and 439 of the 
Cr. P. O., 1898, praying the High Court to 
revise the judgment of the Court of the 
Sub,;Divisional Magistrate, Narasaraopet, in 
C. ©. No, 12 of 1925 (S. C. No. 14 of 1925, 
Court of Session, Guntur Division), 

Mr. B. Jagannathadoss, for the Petitioner. 

‘Mr. Adams, Public Prosecutor, for the 
Crown. . 

ORDER. —The petitioner was convicted 
under s, 21 (d) of the Forest Act V of 1882 
and sentenced to pay a fine of Is. 200. His 
appeal to the Sessions Judge of Guntur was 
rejected on the ground that no appeal lay 
against the conviction in a summary trial, 
when the fine did not exceed Rs. 200. The 
petitioner has preferred this revision peti- 
tion. 

The contention on behalf of the petitioner 
is, that the Deputy Magistrate has not cor- 


rectly applied the law to the facts of the. 


case and that the mere finding of the peti- 
tioner’s flock of goats grazing within the 
forest reserve would not:by itself make the 
owner of the goats punishable under s. 21(d), 
Under that section “any person who pas- 
tures cattle or permits cattle to trespass” is 


punishable with imprisonment for 6 months . 
or with fine which may extend to Rs. 500 or . 


with both. The statement of the law in 
paragraph 4 of the Deputy Magistrate's judg- 
ment “I hold that as the rightful owner of 
the flock, the accused is‘responsible for its 
action and that his paid servants or agents 
cannot be solely taken to task. The word 
‘permit’ used in the section has to be inter- 
preted in its broadest sense and includes 
all the acts which though done without his 
explicit orders, are such as to be guarded 
against’ is not correct. The expression 
“permits his cattle to trespass” means some- 
thing more than the cattle trespassing with- 
` in the forest reserve. In order to make the 
owner liable, there must be something more 
than the mere finding of his cattle within 


In re RAMMBOYINA RAMADAS, 


[p. 863, 


[96 I. O. 1926) 


the forest reserve If the owner, knowing - 
that the cattle would trespass into the forest . 
reserve, neglects to take proper care of his 
cattle, or knowing that his servants would 
take the cattle to the reserved forest, does 
not forbid 'them from doing it, or knowing 
that his servants might take his cattle to 
the reserved forest connives at it, then he 


might be said to permit the cattle to tres- 


pass; but where without his knowledge, or 
against his orders, his servants allow cattle 
to trespass into the forest reserve, he can- 
not be held to be guilty. In this case it is 
a question of fact whether from the circum- 
stances, the Magistrate as a judge of fact, 
can come to the conclusion that the accused 
by his act or by his negligence permitted or 
allowed his cattle to trespass into the forest 
reserve, . 

If the law is ås stated by the Magistrate, 
then the owner of cattle would be liable 


` even if his enemy without his knowledge, or 


his servant, in spite of his orders, drives his . 
cattle into the forest reserve. The law has 
been correctly stated by Muthuswami Iyer, 
J.,and Brandt, JJ,, in In re Uthanlevara 
Vathiar (1) as follows:— 

“A person certainly cannot be said to 
permit cattle to trespass into a reserve 
forest, unless he knows that such trespass is 
likely to be committed and neglects with 
such knowledge to take measures to prevent 
it. The essence of the offence consists either 
in a misfeasance, as in the case of one wil- 
fully pasturing cattle, or in a malfeasance 
as in his neglecting to take proper measures 
to prevent the cattle’ trespassing in circum- 
stances from which it may reasonably be 
inferred that such trespass might have been 
foreseen or known as the probable con- 
sequences of his negligence”. 


In Queen-Empress v. Krishnayyan (2) all 
that the prosecution proved was that the 
defendant’s cattle were found in a reserve, 
It was held that the accused was not liable. 
The decision, therefore, is correct, but, with 
great respect, we are unable to agree with 
the observation of the learned Judge that 
“the owner cannot be.held liable unless 
some overt act of his be proved”. It is not 
necessary that there should be any overt 
act. Omission to take reasonable precau- 
tion against trespass knowing or having 
reason to believe that cattle would ‘trespass . 
into the forest reserve, would amount to 


(1) 1 Weir 762. 
(2) 15 M. 156; 1 Weir 763; 5 Ind, Dee, (N. 8) 458, 
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` allowed or permitted the trespass, If from 


permitting cattle to trespass within the 
meaning of s. 21 (d). 

The learned Public Prosecutor relies upon 
Rex vy. Almon (3), and contends that it is 


- for the accused to show that there was no 


negligence on his part or that his servants 
acted contrary to his orders and that in the 
absence of such evidence the master is 
liable criminally for the acts of his servants 
and in that case the defendant was convict- 
ed for publishing a libel (Junius’s Letters), 
` in one of the magazines called “The London 
“Museum” which was bought at his shop and 
even professed ‘to be printed for. him. 
Lord Mansfield stated the law thus:— 
“That proof of a public exposing to sale 
and selling, at his shop by his servant, was 
prima facie sufficient; and must stand till 
contradicted or explained, or exculpated by 
some other evidence; and if not contra- 
dicted, explained, or exculpated, would be 
in point of evidence sufficient or tantamount 
to conclusive. Mr. Mackworth’s doubt seem- 
ed to be ‘whether the evidence was sufi- 
cient to convict the defendant, in case he 
believed it to be true’. Andin this sense 
I answered it. Prima facie, it is good; and 
remains so, tillanswered. Ifit is believed 
and remains unanswered, it becomes con- 
clusive. Ifit be sufficient in point of law 
_ and the juryman believes it, he is bound in 
conscience to give his verdict according to 
it.” || 
This case has no application to the pre- 
sent, There the libellous publication was 
sold in the defendant’s shop and purported 
to have been printed for him. It was open 
to him to prove that the sale was without 
‘his knowledge and that the printing was 
done either contrary to his orders or with- 
out his knowledge. The Libel Act of 1843, 
VI and VII Vic. Ch. 96,s.7, has made it 
clear that “it should be competent to sucha 
defendant to prove that such a publication, 
was made without his authority, consent or 
knowledge, and thatthe saidpublication did 
not arise from want of due care or caution 
on his part”. > In the case of cattle trespass- 
ing within the forest reserve, the owner 
may be miles away from the reserve, and 
it cannot be said that the onus is upon him 
to prove that it was done without his author- 
“ity or knowledge. In every case it is for 
the Magistrate who tries the case to find 
on the evidence whether the accused by 
some act or omission or by negligence 


(3) (1770) 98 E. R. 411; § Bar. 2686, . ' 
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the evidence on the sfde of the prosecution, 
the Court could presume that the defend- 
ant, by his omission to take such reason- 
able care as the owner of cattle should take, 
allowed his cattle to trespass or knowing 
_that the cattle would trespass failed to take 
such care as every prudent owner of cattle 
.is expected to take, a prima /sucie case 
would be made out. Then, the onus of 
proof that he took all reasonable care to 
prevent cattle trespassing, or that the tres- 
pass was in spite of his care or against his 
orders, would be upon him, Ifhe fails to 
make out that, he should be held to he 
guilty. But the prosecution cannot succeed, 
by merely showing that a man’s cattle was 
found within the forest reserve. 

In this case, inasmuch as the Magistrate 
erred with regard to the statement of the 
law and convicted the aceused without re- 
cording a finding that he either wilfully or 
negligently permitted the trespass or failed 
to take such care as would be necessary to 
prevent cattle trespassing into the forest 
reserve, the conviction cannot stand. We, 
therefore, set aside the conviction and direct 
that the accused be re-tried and the case 
disposed of according to law. The fine, if 
paid, will be refunded to the petitioner. 

vY. N. V. Conviction set aside. 

Re-trial ordered. 


LAHORE HIGH COURT. 
ORIMINAL APPEAL No. 468 oF 1926. 
June 4, 1926, 

Present:—Mr. Justice Fforde. 
LACHHMAN SINGH alias INDAR DAS— 
_ ÅCCUSED—ÅPPELLANT 

VETSUS . 
| EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s, 842— 
Accused examined in course of prosecution evidence- - 
Examination of accused at conclusion of prusecution 
evidence, necessity of. 

Under s. 342, Cr. P. O., a Court is bound to examine 
the accused at the conclusion of the prosecution evi- 
dence and before he is called upon to enter on his 
defence and this provision of law cannot be dispensed 
with on the ground that the accused has already 
been examined in the course of prosecution evidence, 
[p. 864, cols. 1 & 2.] 

The provisions of s. 342, Cr. P. O., are mandatory and 
not merely directory, and, therefore, their non-com- 
pliance renders the trial illegal. [p, 864,-col. 2,] 
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Appeal from an order of the Sub-Division- 
al Magistrate, exercising enhanced powers 
under s. 30, Cr. P. C., Rupar, District 
Ambala, dated the 10th April, 1926. 

Mr, Shamair Chand, for the Appellant. 

Mr. Des Raj Sawhney, Public Prosecutor, 
for the Respondent. 

JUDGMENT.—The appellant who has 


been an absconder for over six years, has. 


been tried for the attempted murder of 
Sant Ram and Dwarka Nath, and has been 
convicted under s. 307, Indian Penal Code, 
and sentenced to seven years’ rigorous im- 
prisonment with tates PADER solitary 
confinement. 


Mr. Shamair Chand, who appears for the 


appellant, ha3 raised the objection thaf the. 


trial was illegal, inasmuch as the appel- 
lant was not questioned generally on the 
case after the witnesses for the prosecution 
had been examined and before he was call- 
ed on for his defence, as required by s. 342, 
sub-s. (1) of theCr. P. O. It is admitted 
by the Public Prosecutor and indeed, it is 

‘apparent on the. record, that the appellant 
was infact questioned by the Court after 
two witnesses for the prosecution had given 
evidence, A charge was then framed and 
he was asked to plead to thatcharge, where- 
upon he pleaded not guilty. Four more 
witnesses for the prosecution were examin- 
ed, and after the prosecution evidence had 
been closed the defence evidence was taken. 
The appellant was not questioned further 
by the Court. Itis clear upon these facts 
that the provisions ofs. 342 (1) have not 
been complied with. 


The learned Public Prosecutor argues 
that, provided an accused person is examin- 
ed in the course of the prosecution evi- 
dence, it is not necessary that he should be 
examined generally at the close and before 
he enters on his defence. The section, how- 


ever, expressly requires that for the pur- | 


pose of enabling the accused person to 
explain any circumstances appearing in 
the whole of the evidence which has been 
produced against him, the Oourt shall 
question him generally at the conclusion 
ofthe prosecution evidence and before he 
is called upon to enter on his defence. 
There are a number of decisions of the 
‘High Courts in India holding that non- 
compliance with the requirements ofs. 342 
(1) is an illegality and that a conviction 
resulting after such a mode of trial must be 
set aside. Mr, Shamair Chand has referred 
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‘me to Surendra Lal Shaha v. Isamaddi (D), 


decided by a Division Bench of the Calcutta 
High Court, where the examination of the 
accused appears to have taken place ata 
later stage than is provided ins, 342. The. 
Court in that case set aside the conviction 


. and sentence and ordered the trial to be. 


taken up from the close of the prosecution 
evidence, and directed thatthe accused be 
examined in accordance with the provisions: 
of s. 342 before they entered on their de- 
fence. Mr. Shamair Chand has also referred ° 
to Hamid Ali v. Sri Kissan Gossain (2), 
In this case the Court after recording the 
depcsitions of some of the prosecution wit- 
nesses had recorded the statements of the 
accused, but after further prosecution wit- 
nesses had been examined no statements of 
the accused were recorded. Upon these 
facts which are precisely analogous to the 
facts before me,the Oourt consisting of a . 
Division Bench of the Calcutta High Court, 
held that it had no alternative but to set 
aside the finding and sentence,.and ordered 
the trial tobe resumed from the point where 
the Court examined the accused person after 
the examination of the prosecution witnes- - 
ses was concluded. The learned Judgesin 
that case impressed upon the Magistrate 
the necessity for sage observation of the 
provisions of the Cr. P. C., and pointed out 
that where the terms of the Code were 
perfectly clear there was no excuse what- ` 
ever for a deliberate disregard: of them. 

I have no doubt whatever myself that in 
the present care, the Court having failed to ` 
comply with the requirements of s. 342 (1), 
the trial has been rendered illegal. The 
conviction and sentence must, therefore, be 
set aside, the trial must be taken up from 
the close of the prosecution case, and the 
accused be examined in accordance with 
the provisions of s. 342 before he enters on 
his defence. 

It is unfortunate that this course must 
be adopted, as itseems to me that the only 
result is to put the accused to the ordeal 
and expense of a further trial. But, as the 
provisions of this section of the Or. P. C. are 
mandatory and not merely directory, I have 
no een 

R. Re-trial ordered. 

(1) Bå Ind. Oss, abe 51 C. 933; 26 Or. L. J. 261; A. 
I. R. 1925 Cal. 4 

(2) 75 Ind. it 367; A. I. R. 1925 Cal. 574; 37 
L J. 413; 28 O. W. N. 118; 24 Or. L. J, 943, - 
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. LAHORE HIGH COURT. 
Criminal Reviston Case No. 604 of 1926. 
June 25, 1926, 
Present:—Sir Shadi Lal. Kt., Chief Justice. 
GHULAM HUSSAIN— PETITIONER 
- versus 
Musammat HAKAM BIBI—RESPONDENT. 
“Criminal Procedure Code (Act V of 1898), s. 488 (8) — 
Blaintenance—ilarriage, whether gives jurisdiction. ` 
The mere fact that the marriage of the parties had 
taken plate within the jurisdiction of the Magistrate 


dozs-not confer jurisdiction on him to entertain an ` 


‘application for maintenance under's. 488, Or. P. O. 
[p. 866, col. 1.] ‘ . 

Case reported by the Sessions Judge, 
Sialkot, with his No. 781-J of 6th April, 1926. 


FACTS.—Musammat Hakam Bibi wife 


of applicant, Ghulam Hussain, applied for a 
maintenance under s. 488, Or. P. C., on 23rd 
December, 1924, in the Court ofa Magis- 
trate at Sialkot. Ghulam Hussain could not 
be served and was proceeded against ex parte 
and Musammat Hakam Bibi was awarded 
Rs. 10 psr mensem as maintenance by order 
dated 16th April, 1925. Certain property 
of Ghulam Hussain was subsequently attach- 
ed in execution of the maintenance order 
when on 2nd November, 1925, he applied 
for the order of maintenanca being set 
aside, Healleged that Alusammat Hakam 
Bibi had been abducted some years ago, 
that he brought a complaint in a Court 
at Gujranwala but could not proceed with 
it as Musammat Hakam Bibi could not 
be traced, that she was leading an adulter- 
` -ous life and hence the order passed under 
s. 485, Cr. P. O, was not justified. He 
further pleaded that the order was bad in 
law inasmuch asthe Magistrate at Sialkot 
had no jurisdiction to entertain the applica- 


‘tion under cl. (8) of s. 488, Or. P. ©. Accord- ` 


ing to the latter clause proceedings may be 
taken “against any person in any District 
where he resides, or is, or where he last 
_resided with his wife.” In the present in- 
stance Ghulam Hussain was residing in the 
Gujranwala District at the time the applica- 
tion unders. 488, Cr. P. O., was made and he 
had also last resided with his wife in the 
same District. The Magistrate at Sialkot 
had, therefore, no jurisdiction to pass the 
maintenance order. Finally the applicant 
expressed’ his willingness to take back 
Musammat Hakam Bibi to his house. 
_ Musammat Hakam Bibi, however, refused 
to go with him on the ground that he had 
illtreated her and turned her out. The 
lower Court did not deal with the question 
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of jurisdiction but held that Musamma 
Hakam Bibi had sufêcient justification for 
refusing to live with Ghulam Hussain. 
Ghulam Hussain’s application for the 
setting aside of the maintenance order 
was accordingly dismissed and he has 
filed the present application. 
GROUNDS.—The first question for 
consideration is that of jurisdiction. The 
application of Musammat Hakam Bibi dated 
23rd December, 1924, shows that Ghulam 
Hussain was residing at that time in Chak 


“Ram Das inthe Gujranwala District. There 


are no allegations in the application to. 
show that the Sialkot Courts had jurisdic- 
tion to entertain the application. It was, no 
doubt, alleged that Hakam Bibi's marriage 
with Ghulam Hussain had taken place in 
the Sialkot District., But this is not suffi- 
cient to give jurisdiction under cl. (8) of 
s. 488, Cr. P. ©. 

- Counsel for the respondent was unable 
to cite any authority in support of his 
contention that the mere fact that the 
marriage took place in this District was 
sufficient to confer jurisdiction. I am there- 
fore of opinion that the maintenance order 
passed ex parte by the Magistrate at Sial- 
kot on 16th April, 1925, was without juris- 
diction and is, therefore, liable to be set 
aside on this ground. 

On merits also, I do not think that the 
Magistrate was justified in holding that 
Musammat Hakam Bibi had shown good 
reasons for refusing tolive with Ghulam 
Ghulam Hussain has produced 
evidence to the effect that he filed a com- 
plaint of abduction ina Court at Gujran- 
wala in the year 1920 and that he could 
not proceed with it as the whereabouts of 
Musammat Hakam Bibi as well as the 


‘offender in that case could not be traced. 


Ghulam Hussain was only able to produce 
a copy of the entry in a register of Guj- 
ranwala Criminal Courts in support of his 
allegation as the record of the case had 
been destroyed. I do not see why his oral 
evidence coupled with the entry should not 
be held to be reliable. Under the circum- 
stances it cannot, therefore, be said that the 
complainant had neglected his wife fora 
long period and, therefore ,she was justified 
in refasing to live with him. Musammat 


Hakam Bibi's own statements have not been 


consistent. In the original application she 
only alleged that she had been illtreated and 
turned out by Ghulam Hussain. In the pre- 
sent proceedings on Ghulam Hussain's ap- 
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plication she stated that Ghulam Hussain 
had illicit connectign with her sister-in- 
law and, therefore, she left his house She 
has given no good reasons for keeping 
silent for so many years and has also ex- 
pressed her willingness to be divorced.. In 
view of these facts it seems likely that 
Musammat Hakam Bibi has applied for main- 
tenance merely in order to bring pressure 
upon her husband and get a divorce. 

For the above reasons, I submit the re- 


cords to the High Court with the re-. 


commendation that the ex parte order of 
. Maintenance dated 16th April, 1925, passed 
against the applicant should be set aside. 

ORDER.—For the reasons recorded by 
the learned Sessions Judge I hold that the 
Magistrate had no jurisdiction to pass the 
Maintenance order against the petitioner 
Ghulam Hussain. Accordingly I accept 
‘the recommendation and quash the order 
aaa ka made on the 16th April, 
B, L. i Order quashed. 
8, D, ah | 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Civin Revision No, 104 or 1926. 
June 24, 1926. 
Present:—Mr, Hallifax, A. J. ©. 
MRITYUNJAY PRASAD AND ANOTHER 

—APPLICANTS : 
G VETSUS 
| RAMRAO AND ANOTHER—NON- 
f APPLICANTS. 

Criminal Procedure Code (Act V of 1898), ss. 195, 
476~—Complaint by Court, when to be made—Process- 
server, offence against-—-Complaint, whether can be 

- made by Sub-Judye— Penal Code (let XLV of 1860}, 
s. 186. : i 

It is the duty of a Court, as also that of a Police 
Oficer aware of the commission of a cognizable offence, 
to make a complaint in every case that comes to its 
notice of an offence which cannot he tried except on 
the complaint of a Court, unless the offence is trivial 
or the evidence available is not sufficient to make a 
conviction probable. , : h 

A. process-server in Central Provinces is subordi- 
note toa Nazir, District Judge or Judicial Commis- 
sioner and not toa Sub-Judge and a complaint of 
an offence punishable under s. i86 of the Penal 
Code in which the former is concerned can be filed 
under s. 195 (1) a) of the Or. P. C. only by him or 
any one of the pers»ns to whom he is subordinate 
and not by the Subordinate Judge or by any other 
Judge, even an Aliitional Judicial Oommissioner 
who is no more an executive superior of the process- 
server than the Subordinate Judge. 


Mu TYUNJAY PRASAD v, RAMBAO, 


[98 1. ©. 1926) 
Application for revision of an order of: 
the District Judge, Wardha, dated the 15th 
January, 1926, in Miscellaneous Case No. 57 
of 1925, - 
Mr. W. B. Pendharkar, for the Appli- 
cants. ' 
Mr. MOB. Niyogi, for the Non-Appli- 
cants. l i 


ORDER.—It is the duty of a Court to 
make a complaint in every case that comes 
to its notice ofan offence which cannot be 
tried except on the complaint of a. Court, 
and there are only two reasons that can 
justify it in not doing so. One is that the 
offence is trivial, and the other that the 
evidence available is not sufficient to make’ 
a conviction probable.. A Police Officer 
aware of the commission of a cognizable 
offence is in exactly the same position ; he 
is bound to putup a chalan unless cne 
of these two reasons to the contrary exists. : 

In the present case the offence was far 
from trivial arid the evidence available is 
very strong, as it has been from the begin- 
ning. There has never been any question 
as to what it was. It consists of the depo- 
sitions of the six persons who signed the 
report endorsed on the warrant by the pro- 
cess-server immediately after the incident, 
Of the statement of each ofi them there is 
strong corroboration in that endorsement, 
which became a stétement made by him 
when hesigned it ahd can be given in evi- 
dence under s. 157 of the Evidence Act. 
Further five out of the six, that is all except 
the one who is illiterate, can use the en- 
dorsement to refresh their memory under 
s. 159 of the Evidence Act or can swear to 
the truth of the facts stated in it under s,- 
160 of the same Act. There was, therefore, 
no necessity for any examination of the 
witnesses by either of the Courts below, 
norany question of the disappearance of 
evidence from failure of memory, 

The reasons stated in both the lower 
Courts for not making a complaint are en- 
tirely insufficient aud indeed irrelevant. 
It would, however, have been improper to 
do so for areason that has passed unnoticed, 
which isthat both Courts and one of the. 
two presiding officers had no power to do 
so. The matter considered was the filing 
of a complaint of an offence punishable . 
under s. 186 of the Indian Penal Code. 
By cl. (a) of s. 195 (1) of the Cr, P. Os 
the right to filea complaint of that offence 
is restricted to the public servant concern 
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ed or some publie servant to whom he is 
subordinate. 


Judge, to whom a process-server is not 
. subordinate. 
by Jageshwar Prasad or the Nazir or the 
District Judge or the Judicial Commis- 
sioner. It could not be filed or ordered to 
be filed by an Additional Judicial Commis- 
sioner, as he is not the executive superior 
of a process-server any more than the 
Subordinate Judge is. ; 

Under these circumstances this application 


for revision must be rejected. It is, how-. 


. ever, advisable to mention that there is 


nothing to prevent the applicant, Mrityun-. 


jay, or his servant Brij. Bhukan, or indeed 
anybody in the world aware of the circum- 
stances from making a complaint of an 
offence punishable under s. 225-B or the 
more serious offence punishable under s. 
332, of the Indian Penal Code. The case 
is of suchimportance that it appears to me 
a matter for the serious consideration of 
the District Judge whether he ought not 
to make a complaint himself or order one 
to be made by the Nazir or Jageshwar 
Prasad of any offence the facts may consti- 
tute. The application for revision is re- 
jected. 
G, R. D. Application rejected, ` 


end 


‘LAHORE HIGH COURT. 
Criminal Revision Petition No. 418 oF 
1926. 

June 18, 1926. 

Present:—Mr. Justice Campbell, 
KALOO MAL AND. ANOTHER— 
AccuseD—PetTITIONERS 
VETSUS 
EMPEROR— RESPONDENT, 

Criminal Procedure Code (Act V of 1898), ss. 439, 
470-B —Appellate order refusing to withdraw com- 
plain! —Revision. 

Interference in revision with appellate orders under 


s. 476-B, Or. P. C., refusing to withdraw complaints 
is ordinarily not desirable. 


Behram v. Emperor, 95 Ind. Cas. 312; 7 L. 108; A. 
L R. 1926 Lah. 305, followed. 


Petition for revision of an order of the 
District Judge, Amritsar, dated the Ist 
March, 1926, affirming that of the Senior 
Subordinate Judge, Amritsar, dated the 
12th December, 1925. 

Mr. Fakir Chand, for the Petitioner, 


UMED suitita V. HMBEROR. 


That does not include any- 
Court, nor does it. include the Subordinate . 


The complaint could be filed | 
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Mr. C. H. Carden Noad, Government 
Advocate, for the Respondent. 
JUDGMENT .—This is a patition for 
revision of an appellate order passed by 
the District Judge under s. 476-B, Or. P. C., 
refusing to withdraw a complaint made by 
a Subordinate Judge of an offence under 
ss, 467 and 471, Indian Penal Code, alleged 
to have been committed in respect of pro- 
ceedings in his Court. 
The order of the learned District Judge 
indicates that the appeal was carefully 
considered by him and I see no reason for 
interference with it. As stated in Behram 
v. Emperor (1) interference in revision with 
appellate orders refusing to withdraw 
complaints is ordinarily not desirable. 
Iam asked to suspend enquiry into the 
complaint on the ground that the question 
of forgery involved is also a question in 
issue in a civil first appeal which has been 
admitted to a hearing in this Court, but in 
the circumstances such an order would be 
likely seriously to prejudice a proper en- 
quiry, and I am not prepared to make 
it. 4 
The petition accordingly is dismissed, 
R. L. Petition dismissed, 


p 95 Ind. Oas. 312; 7 L. 108; A, L L. 1926 Lah. 
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CALCUTTA HIGH COURT, 
CRIMINAL APPLICATION No. 61 oF 1926. 
April 27, 1926, 

Present:—Mr. Justice Suhrawardy and 
Mr. Justice Duval. 

UMED SHEIKH AND OTAERS—ÅPPELLANTS | 

; versus 

EMPEROR—-Responpenr, 

Criminal Procedure Code (Act V of 1898), ss. 230,99) 
—<Alternative charges for offences uncer ss. 302, 201 
Penal Code, legality of—Tury warned against 
witnesses who withheld infurmation, failure to state 
they are accomplices, if misdirection. 

As it is now settled law that a person may be 
convicted under s. 201, Penal Codo, even though he 
has been charged only for an offence under s. 309 
Penal Code, there cannot be any illegality in charg- 
ing an accused under both these sections alternatively 
Lp. 868, col 2.] ` 

Where a Sessions Judge, in referring to the evidence 
of certain witnesses who had knowledge of the com- 
mission of an offence but did not give out the in- 
formation for some time until they were threatened 
with prosecution for keeping beck the knowledge of 
the fact, warned the Jury with regard to their evidence 
told them about the suspicion arising from the delay, 
and algo placed before the Jury the explanation Which 


those witnesses gave for the delay and advised the 
Jury to place proper value gp their evidence, the mere 
fact that he did not expressly tell the Jury that 
these witnesses were no better than mere accomplices 
does not amount to a misdirection of the Jury. [p. 868, 
col, 2; p. 869, col. 1.] : 


Appeal against an order of the Sessions 
Judge, Murshidabad. 

Babus Satindra Nath Mukerjee and 
Kiran Kumar Bhaitacharya, for the Ap- 
pellants. | 

Mr. Khundkar, Deputy Legal Remem- 
brancer, for the Crown. | 

JUDGMENT.—The appellantsin this 
case have been ‘convicted under s., 201, 
Indian Penal Code, and sentenced to vari- 
ous terms of imprisonment—appellant No. 
1 to one year, appellants Nos. 4 and 6 to 
six months and appellants Nos. 2, 3 and 5 
to three months each. The charge was 
under s. 302, Indian Penal Code, for the 
murder of one Tamij and in the alterna- 
tive under s. 201, Indian Penal Code, for 
concealing or disposing of the evidence of 
commission of that offence. The Jury 
unanimously found the accused not guilty 
under s, 302, Indian Penal. Code, but found 
them guilty under s. 201, Indian Penal 
Code. The learned Judge, though he con- 
victed them under s. 201, Indian Penal 


‘Code, was doubtful as to what was the 


real act committed by them on the de- 
ceased and in awarding punishment to 
the accused he assumed that they caused 
grievous hurt under grave and sudden pro- 
vocation and aecordingly awarded appa- 
rently lenient seniences on the accused. 

In this appeal two points have been 
taken and pressed on our attention. The 
first is that the alternative charge under 
ss. 302 and 201, Indian Penal Code, is 
illegal and in support of this the learned 
Vakil has cited the decisions in the cases 
of Tarap Ali v. Queen-Empress (|) and 
Sumanta Dhupi v, Emperor (2). What- 
ever might have been the law previously, 
the point isnow firmly settled by the re- 
cent decision of their Lordships of the 
Judicial Committee in the case of Begu v. 
Emperor (3). The view taken in the above 
cases of this Court is that the altérnative 
charge under ss. 302 and 201, Indian Penal 


(1) 220. 638; 11 Ind, Dee. in. 8.) 425. 

(2) 32 Ind. Cas. 132; 200. W. N. 166; 17 Or. L. J. 4; 
23 0. L. J. 333. 

(3) 88 Ind Cas. 3; 52 L A, 191; 48M. L. J. 013; 2 O. 
W. N. 447,41 C. L. J. 437; 27 Bom. L. R. 707: 3 Pat, 
L. R.95 Cr: A. LR. 1925 P. 0.130; 6 L. 226; 23 A. L. 
J. 636; (1925) M. W. N. 418; 26 Or, L, J, 1059; 7 L, L, 
J. 324; 30 O. W. N. 581 (P. 0), 
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Code, is illegal inasmuch as the person who 
commits the offence under s. 201, Indian 
Penal Code, isan accessory and he cannot 
be tried both as principal and accessory, 
The decision of the Judicial Committee 
has set all disputes on this point at rest 
by observing that under ss. 236 and 237, 
Cr. P. C., such a course was not only per-. 
missible but proper. In the case before 
their Lordships the accused persons were 
originally charged unders. 302, but con- 
victed under e, 201, Indian Penal Code, It 
was held that though they were not charged 
under s. 201 they could be convicted under 
s. 20lon a charge under s. 302, Indian 
Penal Code, The learned Vakil for the 
accused attempts to distinguish that case 
on the ground that there were no alterna-. 
tive charges there. We do not think that 
any distinction can be drawn on this 
ground. If an accused person charged 


‘under s. 302, Indian Penal Code, can be 


legally convicted under s. 201, Indian Penal 
Code, there can be no illegality in charging 
him under both the sections alternatively. 
In fact one of the grounds which the 
learned Counsel for the appellants at their 
Lordships’ Bar urged was that the appel- 
lants had no opportunity of meeting the 
case under s. 201 as there was no charge in 
respect of that offence. Theobjection must, 
therefore, be overruled. 

The second ground on which it is said 
that the Judge misdirected the Jury is that 
he did not tell them that the evidence of 
P. Ws. Nos. 11 and 12 was no better 
than that of an accomplice and should 


be treated with great caution. The evi- 


dence of those two witnesses is that about 
midnight they saw the accused carrying 
the dead body of the deceased but they 
did not give this information for some- 
time until they were threatened with pro- 
secution for keeping back the knowledge 
of the fact when they gave out what they 
knew about it. Several decisions of this 
Court have been cited to show that a per- 
son whohas knowledge ofthe commission 
of an offence but keeps quiet for some days 
is no better than an accomplice: Ishan 
Chandra v. Queen-Eimpress (4) and Queen 
v. Chando Chandalinee (5). It should be ob- 
served that in all these cases the Judges 
were considering the value of the evidence 
of the witnesses—the cases being open to 
them on questions of fact. The learned 
(4) 21 C. 328; 10 Ind. Dec, (x, 9.) 850. 
(5) 24W. R. Or, 55, 
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Judge ia his charge did warn the Jury 
7 with regard to the evidence of those wit- 
nesses, 
arising from the delay in the production 
of their evidence and he also placed before 
the Jury the explanation which those wit- 
nesses gave for the delay, namely, the 
influence of the landlord, and he further 
advised the Jury to place proper value on 
their evidence. . We do not think that there 
is any substance inthis ground either. 
Lastly, it is argued that the learned 
Judge did not place before the Jury some 
discrepancies in the evidence. He placed 
before the Jury in his charge the import- 
ant discrepancies in the prosecution evi- 
dence. Many other discrepancies have been 
placed before us, but they are not enough 
to induce us to hold that the appellants 
were prejudiced by misdirection or non- 
direction. The appeal accordingly fails and 
is dismissed. The accused will surrender 
to their bail, 
ALN. A. Appeal dismissed. 


ornerrrtercr 


. LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 521 oF 1926, 
July 3, 1926. 

Present :—Mr. Justice Dalip Singh, 

~ ISMAIL—Coxnvior— APPELLANT 
POE VETSUS 
EMPEROR— RESPONDENT, 
pn Code (Act XLV of 1880), s.. 411—Proof of 
theft. 
ik. a conviction under s.411, Penal Code, it is not 
necessary that there should be proofof theft. 


Oriminal appeal from an order of the Ses- 
sions Judge, Karnal, dated the 11th March, 
1926, 
© The Pablic Prosecutor, for the Respond- 
ent. 

JUDGMENT.—Ismail, appellant, has 
been convicted by the learned Sessions 
Judge, Karnal, under s. 403 of the Indian 
Penal Code and’ sentenced to two years’ 
rigorous imprisonment including three 
months’ solitary confinement. 

The facts of the case, as found by the 
learned Sessions Judge, are that the accused- 
appellant was found in possession of two 
buffaloes. These buffaloes are proved to 
be the property of other persons from whose 
possession they had either strayed or been 
stolen about a month before théy were 


-discovered with the accused, The appel. 
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lant does not acc8unt for his possession 
and the fact that he was found in ‘posses~ 
sion of the buffaloes is proved by disinter- 
ested evidence. That same evidence on 
which the learned Sessions Judge has 


‘relied proves also that the appellant con- 


fessed at the time that the property was 
stolen property. It-is difficult, therefore, 
to see why the learned Sessions Judge did 
not convict the appellant unders. 379 or 
s. 41) in the alternative of the Indian 
Penal Code. The learned Sessions Judge 
has not said that he disbelieved this evi- 
dence. He seems.to consider that for a 
conviction under s. 411 there must be proof 
of theft. This is not correct, see s. 410 of 
the Indian Penal Code. However, there is 
no revision before me for enhancement of 
the sentence and I find on the evidence 
that the accused-appellant is guilty either 
under s. 379 ors, 411 in the alternative or 
in the circumstances under s. 403 and, there- 
fore, maintain the conviction and dismiss 
the appeal, 


R L Appeal dismissed. 
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LAHORE HIGH COURT, 
OrIMINAL Revision Petition No, 561 
oF 1926. 
June 11, 1926. 

Present:—-Mr. Justice Campbell, 
INDRAJ AND oTHERS—Accussep— 
PETITIONERS 

; versus 
EMPEROR—RESPONDENT. 
- Criminal Procedure Code (Act V of 1898), s. 487 ~ 
Further enquiry after discharge, legality of. 

A direction for further enquiry after discharge ig 
improper unless the order of discharge is manifestly 
‘perverse or foolish or is based on a record of evidence 
which is obviously incomplete. [p 870, col. 1] - 

Emperor v. Kiru, 11 Ind. Cas. 132; 10 P. R. 1911 Gr; 
24 P. W. R. 1911 Cr; 12 Cr. L. J. 364; 205 P. L. R. 
1911, followed. 

Petition for revision of an order of the 
District Magistrate, Gurgaon, dated the 
14th March, 1926, reversing that of the 
Magistrate, First Class, Gurgaon, dated the 
v3rd November, 1925. 

Lala Moti Sagar, R. B., and Mr. Shamair 
Chand, for the Petitioners. 

Mr. Abdul Rashid, Assistant Legal Re- 
membrancer, for the Respondent. 

JUDGMENT .—Revision is sought of 
an order by a District Magistrate directing 
further enquiry into the cases of 16 persong 


oN 
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Who have been dischafged. The law is 
laid down in Emperor v. Kiru (1) that, 
speaking generally, a direction for further 
enquiry after discharge is improper unless 
the order of discharge was manifestly 
perverse or foolish or was based upon a 
record of evidence which was obviously 
incomplete. : : 
The present is a border line case, and 
after hearing learned Oounsel for the 
petitioners and for the Crown I have decid- 
ed not to interfere. Apart from isolated 
sentences such as the one stating that a 
lacerated wound cannat be caused by a 
lathi and apart from the fact that the judg- 
ment of the Magistrate has been prolonged 
by such irrelevant matter, there is some- 
thing to be said for the contention that the 
order as a whole was foolish. He appears 
to have considered that the account given 
by the witnesses was exaggerated and to 


have taken the line of least resistance in’ 


discharging all the accused for that reeson. 
He has not dealt with any individual case 


- atall, although the accused persons were 16 


in number, and his final conclusion appears 
to be contained in the following sentence :— 
I do not say that the injured persons 
P. W. No. 1 to P. W. No. 4 did not receive 
injuries or they were not beaten, but it is 
wrong to say that so many accused beat 
them.” 
_ The order‘since it does not deal with the 
individual cases is scarcely tantamount to 
judgment of acquittal, in spite of its length. 
At the same time I wish to make it clear 
that any passages in the learned District 
Magistrate's judgment which may appear 
to contain a direction either that charges 
should be framed against all the 16 persons 
or that a charge or charges should be fram- 
ed against any of them must be disregard- 
ed. The Magistrate is perfectly free to 
pronounce an order discharging all or any 
of the petitioners. Subject to this injunc- 
tion tothe Magistrate the petition is dis- 
missed. 


R. L. Petition dismissed. 


(1) 11 Ind. Cas. 132; 10 P. R. 1911 Or.: 24 P. W.R. 
1911 Cr.; 12 Or. L. J. 364; 205 P. L. R. 1911. 
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ALLAHABAD HIGH COURT. 
CRIMINAL Reviston No. 223 op 1926. 
May 26, 1926. 

Present:—Mr. Justice Banerji. 
GHASLAWAN SINGH—Accusep— 
APPLIOANT 
VETSUS 
EMPEROR—OppositTs Parry, 

Criminal Procedure Code (Act V of 1898), s. 195-- 
Penal Code (Act XLV of 1860), s.211—False charge ` 
—Conplaint made in Court—~Subsequent statement to 
Police—Prosecution “for making false charge—Com- 
plaint by Court, whether necessary. . 

The accused filed a complaint in Court against 
certain persons charging them with dacoity. After 
he had filed the complaint he was sent for by the 
Police and made a statement to a Police Officer in 
answer to questions put by the latter saying that he 
had filed a complaint in Court and that certain per- 
sons had committed dacoity in his house. The Police 
upon investigation found that the complaint was false 
and a superior Police Officer charged the accused 
with having falsely charged certain persons with, 
having committed dacoity and the accused was put on 
his trial for an offence under s. 211 of the Penal Cede: 

Held, that the accused having’ filed his complaint 
in Court before he made a statement to the Police 
Officer, it was not competent for a Police Officer 
to proceed against the accused and that the accused 
could not be tried for the offence charged without a 
complaint by the Court before whom he had filed hia 
own complaint. [p. 871, cols. 1 & 2.) 


Criminal revision from an. order of the 
Sessions Judge, Cawnpore, dated the 19th 
March, 1926. 

Mr. Sailanath Mukerji, for the Applicant. 

The Assistant Government Advocate, for 
the Crown. -> : 

JUDGMENT .—The facts, which have 
led to this patition, are as follows:— 

On the 9th of October, 1925, a servant of 
petitioner, Ghaslawan, raised an alarm that 
a dacoity was being committed. The chauki- 
dar of the village being informed that there 
was a dacoity in the Thakurs’ quarters, 
went there not to Ghaslawan’s house but to 
the houses of certain other Thakurs. These 
Thakurs caused a report to be made at the 
Thana that Ghaslawan Singh had made a 
false alarm of the dacoity. On the other 
hand, Ghaslawan, without going to the 
Thana or making any report to the Police on 
the 10th October filed a petition in Court 
against certain persons, charging them 
with dacoity. That night, at about Il P. m., 
on his return after making this complaint, 
he made astatement to the Police in answer 
to questions put by the Sub-Inspector, say- 
ing that he had filed a complaint in Court 
and that he had been dacoited by certain 
persons. The Police upon investigation 
found that the complaint was false, and 
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the Deputy Superintendent charged Ghas- 
lawan Singh with having falsely charged 
Jagan Nath and others before the Sub- 
Inspector of Police with having committed 
dacoity, and he was put on his trial be- 
fore the Sub-Divisional Officer of having 
committed an offence punishable under 
JB. 211 of the Indian Penal Code. 
wan Singh went up in revision before the 
learned Sessions Judge and asked for the 
. proceedings to be set aside on the ground 
that, Ghaslawan Singh having made a 
complaint to the Gourt, the information 


given by him to the Police was informa- . 


tion relating to proceedings in Court and, 
therefore, a complaint by the Court was 
necessary. The learned Judge having de- 
clined to interfere, Ghaslawan has come up 
here in revision. 

I am of opinion that in this case, as pro- 
ceedings had been actually taken in Court 
‘and as Ghaslawan-had made no report to 
the Police but had answered questions 
put to him by the Sub-Inspector, it was not 
competent for the Deputy Superintendent 
of Police to proceed against (thaslawan. 
Under s. 195 of the Or. P. O., for an offence 
punishable under s. 211, when such offence 
is alleged to have been committed in, or in 
-relation to, any proceeding in any Court, 
itis necessary for the initiation of those 
proceedings: that there should be a com- 
plaint in writing of such Court. It is 
urged by the learned Assistant Govern- 

‘ment Advocate that, when a person makes 
a statement to the Police, he is making 
a report; and Ghaslawan was making a 
false charge before the Sub-Inspector of 
Police, when his statement was recorded, 
and he has referred me to the'cases of 
Bakshi v. Emperor (1) ana Kashi . Ram v. 
Emperor (2) respectively. In neither of 
these cases proceedings in Court had been 
taken prior to any mention of the facts to 
tie Sub-Inspector. Infact, the reason for 
filing the complaint in Court instead of 
going to the Police was told by Ghaslawan 
to bathat he expected to get no satisfac- 
tion out of the Police. Under these cireum- 
stances, it is impossible to say that, when 
Ghaslawan made his statement to the Sub- 
Inspector, he was moving the Sub-Inspector 
to do auy thing or that he was charging the 


. (1) 8L Ind: Cas. 217; 46. A. 43; 21 A. L. J. 805; A. I 
R. 1924 All. 187; 25 Or. T» J. 729. 
(2) 82 Ind: Cas. 167; 46 A. 906; 22 A. L. J. 829; 10 
O. & A: L. R. 918; A. J. R.1924 AlL 779; 25 Œ. L, J 
- 239; L. R. 5 A. 187 Cr. 
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Ghasla- 


< and was over the age of consent. 
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13 persons of an offence. He had already 
charged them, and the case was pending 
in the Court‘of the Magistrate. I, there- 
fore, set aside the proceedings against 
Ghaslawan. This; of course, will not pre- 
vent the initiation of any proceedings by 
the Magistrate, before whom Ghaslawan 
complained, if that Magistrate thinks fit to 
take action, i 


Z. K. Proceedings set aside. 





LAHORE HIGH COURT. 
CRIMINAL Ruviston No. 61 oF 1926, 
April 29, 1926. 

Present :—Mr. Justice Harrison and 
Mr. Justice Dalip Singh. 
SULEMAN—Convict—PE8TITIONER 
versus 
EMPEROR—RESPONDENT. 

Penal Code (Act XLV of 1860), 3. 448--House tres- 
pass—Entry in order to curry on intrigue with woman 
in the house—Intent to cause annoyance. 

Wherea person enters a house in order to carry on 
an intrigue with a woman in the house, after taking 
every precaution to avoid discovery, it cannot he said 
that he intends to cause annoyance to the persons in 
occupation of the house, and he is not, therefore, 
guilty of an offence under s. 448 of the Penal Code. [p 
872, cols. 1 & 2.] 


Petition for revision of an order of the 
District Magistrate, Attock at Campbelipur, 
dated the 6th December, 1925. 

Mr. Amolak Ram, for the Petitioner. 

Mr. R. C. Soni, for the Government’ 
Advocate, for the Respondent 
` JUDGMENT.—The facts of this case 
are given in the order of Campbell, J., by 
which it was referred toa Division Bench 
for decision and it will be sufficient to quote 
the following :— 

“The petitioner is a village kamin (barber) 
and Musammat Amiran, aged 19 years, is 
the unmarried daughter of Ghaus Muham- 
mad, an arain zemindar, Ghaus Muhammad 
was obliged to leave his daughter alone in 
his house one night and he asked the girl’s 
uncle Fateh Khan to sleepin the house 
and look after her. Fateh Khan arrived 
about mid-night and found the petitioner on 
the premises. There was undoubtedly an 
intrigue between the girl and the peti- 
tioner.” . 

“Clearly s. 451 does not apply because 
Musammat Amiran was not a married woman 
The ques- 
tion is whether there was an offence under 
s. 448 in such circumstances. In our opin- 
ion there is a conflict between Mr. Justice 
Chatterji’s decision in Jiwan Singa v, King- 


$12 
Emperor (1) and Mr, Justice Martineau’s 
decision printed as Asa Ram v. Emperor (2). 
In the former case reference was made to 
Ram Saran v. Emperor (8) and it was 
ruled that when an accused person had 
entered another's house withthe intention of 


having sexual intercourse with the widowed ° 


sister of the owner, such illicit intercourse 
was bound to cause greàt annoyance to the 
brother and that’ a man must be said to 
intend the inevitable consequences of. his 
act.” i 

The learned Counselfor the Crown has 
contended before us that the facts of this 
case bring it within the scope of Full Bench 
decision in Ram Saran v. Emperor (3) and 
they certainly do if we accept the view taken 
in Jiwan Singh v. King-Emperor (1), With 
that decision, however, we are unable toagree, 
for it appears to us that the reasoning ~de- 
pends ona mistaken view as to the inter- 
changeability of the words “inevitable” and 
“possible: It is laid down in the Full 
Bench decision that where the inévitable 
consequence of a certain act is clear it must 


‘be presumed that the person doing the act ` 


had a secondary intention of bringing about 
that consequence. This isa very different 
thing from saying that a man must be taken 
to intend any consequence which may re- 
sult, however, remotely from his conduct, In 
this case the accused was carrying ona 
clandestine intrigue with Musammat Amiran 
and-his conduct proves that thelast con- 


tingency that he expected or anticipated or ' 


intended was discovery, and he took the na- 
tural and obvious -precautions to avoid 
such discovery. Had he intended to be dis- 
covered he would have gone on an ordinary 
night when the father was at home and 
would have made sufficient noise to attract 
his attention. Instead of doing so he chose 
the night when he knew, presumably on 
information received from the girl, that the 
father would beabsent. He paid his visit 
and before he could get away he was caught 
by the uncle. Any man carrying on an in- 
trigue must realise the possibility of its be- 
ing discovered. At the same time he pre- 
sumably takes every precaution as in this case 
to avoid such discovery and it cannot be 
said by any sort of distortion of the mean- 
ing of the word ‘intention’ that he either 

(1) 16 P. R. 1908 Cr.; 32 P. W. R. 1908 Cr..; 8 Cr. L. 


a Di Ind. Cas, 239; 25 Or. L. J. 751; A. L R. 1925 


h. 23; 1 L, 0. 340. 
Daa 12 P. R, 1908 Cr; 4 Or. L, J, 293; 91 P. D R. 


907 (F. BJ). 
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intends or expects that his. conduet will - 
cause annoyance by being made public. On 
the other hand had there been any certainty 
ofthe father of the girl discovering “what 
had happened, as was the case. in Ram 
Saran v. Emperor (3), the position would 
have been quite different and the intent 
inferable from the known certainty of 
annoyance would have to be taken into 
account. We do not followthe view express- 
edin the judgment of the District Magis- 
trate, nor do we think that, there is any 
force in the argument which appears to have 
influenced him and which is detailed in the . 
concluding portion of his judgment. | 

We accept the application for revision and 
acquit Suleman. ‘ 

We wish to call attention to the advis- 
ability of re-considering the majority judg- 
mentin Ram Saran v. Emperor (3) when- 
ever occasion shall arise. ` : 


Z. K. of Appeal accepted. — 


LAHORE HIGH COURT. 
CORIMINAL Reviston Cass No, 567 
i or 1922. 
June 19, 1926. 
Present:—Mr. Justice Harrison. ' 
EMPEROR—PROSECUTOR . 
VETSUS 
LAL—AccusED— OPPOSITE PARTY, | 
. Criminal Procedure Code (Act V of 1898), s. 562— 
Conviction for two offences tried consecutively-—-Benefit 
of s. 562. 4 ' 

Where an accused is tried consecutively for- two 
offences and is convicted in both, at the time the 
second judgment is written, he must be considered ` 
to be a previous convict and s. 562, Or. P. Ọ., will 
not apply. i i 

Case reported by the District Magistrate, 
Attock,. with his No. 883-G of 3lst March, | 
1926. . a EN 

FACTS.—<Accused on two separate oc- 
easions induced. two children one a girl of 
four years one a girl of three years, to part 
with their ornaments to him, which he 
stole. : 

In both ‘cases accused confessed. In 
both the Magistrate has sentenced him to 
furnish security under s. 562, Or. P. O., for. 
two years for Rs. 200. . A e 

GROUNDS.—The cases were tried con- 
secutively. Therefore, when the second 
judgment was .written the accused’ had 
already been convicted within the know- 
ledge of the Court and .s. 562 no longer 
applied. 

The*crime was premeditated and mean 


A 
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in the extreme and a deterrent sentence, 
preferably whipping, appears to me to have 
been called for. In any case the order of 
the lower Court appears illegal. 

I, therefore, submit the case for the 
„orders of their Lordships. 

ORDER.—lor the reasons given by the 
learned District Magistrate in his undated 
order of reference, I set aside the orders 
passed under s. 562; Cr. P. C., and sentence 
Lal son of Qutab Din in Case No. 32 of 
1926 (Attock District) to receive 15 stripes 
and in Case No. 33 of 1926 (Attock District) 
- also to receive 15 stripes, provided -he is 
passed fit to receive the punishment after 
‘undergoing the necessary medical examina- 
tion. 


R L Order set aside. 


PATNA HIGH COURT. 
OURIMINAL Revision No. 208 or 1926, 
April 13, 1926. 

Present:—Mr. Justice Macpherson. 
BALGOBIND THAKUR AND OTHERS— 

PETITIONERS f 

versus ; 

§EMPEROR—Opposire Parry. 
Criminal Procedure Code (Act V of 1898), ss. 342, 
580-—According to prosecution evidence case under ss. 
148, 395, Penal Code—Conviction by Second Class 
Magistratelunder ss. 117, 879—-Trial, validity of-- 
Accused examined after taking defence evidence ~ 

< Conviction, whether void. 

Where the prosecution evidence discloses a case 
under ss. 148 and 395, Penal Code, which a second 
Class Magistrate is not empowered to try, but the 
Magistrate tries and convicts the accused bona fide 
under ss. 147 and 379, Penal Code, without any objec- 
tion by or prejudice to the accused, the trial is 
irregular but not void. [p. 873, col. 2.] . 

If an accused person, whose personal attendance has 
been dispensed with, isnot present in Court on the 
day on which his examination should have taken place 
in due course and consequently he is not examined 
until after the defence evidence is taken, his convic- 
tion is not bad on that score, provided he has not 
been prejudiced. [p. 874, col. 1.| 

Application against an order of the 
Sessions Judge, Darbhanga, dated the 15th 
March, 1926. 

. Messrs. S. P. Varma and L. K. Jha, for 

“the Petitioners. f 

Mr. Fazle Ali, for the Opposite Party. 

JUDGMENT. -This Rule has been 
issued for the consideration of the con- 
viction ofthe 14 petitioners, of whom 9 are 
residents of Pardri and the others of Sahir. 
All the petitioners have been convicted 

“under s. 147, 7 also ander s. 379, Nos. 1 and 
10 under s, 324, and No 6 under s. 325. 
Those who have been convicted under s. 
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. found to be true was as follows: 


‘the second petitioner Banke 
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147 only have been sentenced to fine, while 
the others have beefi sentenced to terms of 
imprisonment except petitioner No. 6 con- 
victed under ss. 147, 325 and 379, who has 
been sentenced to imprisonment and fine. 

The trying Magistrate exercised Second 
Class powers and the appeal from his de- 
cision was dismissed by the District Magis- 
trate of Darbhanga, 

The prosecution case which has been 
Owing to 
a quarrel between the complainant and 
Thakur the 
latter led a mob of 250 men including the 
other petitioners to loot the house of the 
complainant and to assault him. In the 
‘course of that occurrence hurt was caused 
to the complainant by the Ist petitioner, 
Balgobind, by means ofa ganrasa and to 
Gopi Sahu by Bachha Jha petitioner No, 10 
with a spear, while Surjanarain Thakur 
broke the arm of the complainant with his 
lathi. The petitioners who have been con- 
victed of theft carried away the property of 
the complainant. i 

In support of the Rule Mr. S. P. Varma 
raises.five points which I discuss seriatim. 

First, he claimed ‘a remand’, inasmuch 
as the case for the prosecution showed 
offences under s, 148 and s. 395 of the 
Indian Penal Code which are not triable 
by a Magistrate of the Second Class, 
Having regard to the common object 
set out in the charge of rioting which 
was to loot the house and property of 
the complainant and to assault him and 
to the fact that Balgobind and Bachha Jha 
carried and used weapons for cutting, I do 
not think that this assertion can be gain- 
said and, therefore, the Second Class Magis- 
trate was in error in trying the case 
But that fact is not sufficient to establish 
the claim for a re-trial. In the first place 
no objection was taken either before the 
Magistrate or in the Court of Appeal to the 
jurisdiction of the trial Court and certainly 
the Magistrate himself was under the bona 
fide belief that he had jurisdiction. Again 
it is impossible to say that there has been 
prejudice to the petitioners. Ido not con- 
sider that prejudice can be inferred by 
reason of illustration (f) to s. 403 of the Ci, 


“P.O, It may indeed be open in law to the 


Crown to have the petitioners subsequently 
charged with and tried for graver offences 
on the same facts, but in the cirenm- 
stance of the case such a course is highly 
improbable and in any event the sentences 
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inflicted in the present gase would be taken 
into consideration by the Court in award- 
ing punishment in further proceedings. 
Finally, itis now settled law that the pro- 
ceedings of the Magistrate in a case like 
the present are not void under the provi- 
sions of section 5300f the Or. P.C. Refer- 
ence may be made in this connection. to 
King-Emperor v. Razya Bhagwanta (1), Em- 
press v. Paramananda (2), Queen-Empress v. 
Gundaya (3), King-Emperor v. Ayyan (4) and 
Barhamdeo Rai v. Emperor (5) and there 
are numerous unreported cases to the same 
effect. This plea, therefore, cannot prevail. 

Itis next argued that there ought not 
to have been a conviction because there 
are inherent improbabilities in the prosecu- 
tion story. All that isadvanced in support 
òf this plea is that three persons who are 
alleged to have taken a prominent part in 
the occurrence have been acquitted. But 
these persons who are alleged to be snort- 
sighted, have apparently been acquitted 
from excess of caution andsuch an acquittal 
does not cast material doubt upon the 


“ conviction of the petitioners against whom 


there is abundant evidence-which has ‘been 
believed by the Courts. 

Again, it has been faintly urged that the 
conviction is bad under s. 342, because the 
petitioner No. 5 was not examined until 
after the defence had adduced their evi- 
dence. Itis clear that this petitioner has 
not been prejudiced and in view of the 
‘decision of this Court on the point in the 
case of Mohiuddin v. Emperor (6) the con- 


tention cannot prevail.. Moreover, in the 


present case there was the good reason 


for the failure to examine this accused . 


that at the time when the examination of 
the accused took place he was not present 
in Court and was then represented by a 
mukhtar, his personal attendance having 
been dispensed with. 

The fourth plea is that the trial was bad 
because two important witnesses were 
not examined by the prosecution. They 
were Harnarain and Subnarain, two sons 


(1) 4 Bom. L. R. 267. 
(2) 10 C. 85; 13 C. L. R375; 5 Ind. Dec. (x. s.) 


60. 
(3) 13 B. 502; 13 Ind. Jur. 469; 7 Ind. Dec. (N. s.) 


333. 

(4) 24 M. 675; 2 Weir 699. 

(5)'90 Ind. Gas. 439; 7 P: L. T. 272; 26 Cr. L. J. 
1559; A. I R. 1926 Pat. 36. 

(6) 86 Ind. Cas. 459; 6 P. L. T. 154; (1925) Pat. 112; 
A. LR. 1925 Pat. 414; 3 Pat. L. R. 110 Cr; 26 Cr. L. 
J. 811; 4 Pat, 488. a 
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of Kunji, the latter a boy of 14. The 
latter is supposed to have made, some 
days after the occurrence, a statement sub- ' 
versive of the prosecution case. But that 

statement.(which, moreover, should not have 

been admitted in evidence) was made under 

very suspicious circumstances. Kunji is 

the step-brother of Bachha Jha, petitioner 
No. 10, and it seems clear that the state- 

ment was made under the influence of the 

latter. In any case there was no paucity of 

evidence of persons who were present at 

the occurrence. Oftheseven persons who 

are alleged to have been injured, all except 

Harnarain, were put in the witness-box 

on behalf of the prosecution. Not only is 

the absence of these two witnesses 
reasonably explained but in the face of 

abundant testimony of eye-witnesses ad- 

duced by the prosecution, any unfavour- 

able inference, which might in law arise 

for failure to examine them, vanishes. 

Finally, it is contended that the Appellate 
Court has not adequately discussed the 
evidence against individual accused. In my 
opinion the contention has no force. Even 
the passage read out by learned Counsel 
shows the District Magistrate directed his 
mind to the case of each individual accused 
and merely forbore to write down the 
grounds for his conclusions because they 
coincided with the reasons get out ade- 
quately by the trial Court.. 

In this view the application is without 
merits. It is accordingly rejected. The 
petitioners who are on bail must surrender 
forthwith to undergo the. unexpired por- 
tions of their sentences, 

s. D. Application rejected. 





LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 5388 oF 1926. 
July 3,1926. > 
Present:—Mr. Justice Addison. 
WALI MUHAMMAD alias KOOIKA— 
Convict—APPELLANT 
versus 
EMPEROR— RESPONDENT. 
Penal Code (Act XLV of 1860), s. 868—Consent of 
minor—-Sentence. 
The consent of the minor is no defence to 
a charge under s. 363, Penal Code. But where the 
accused,a young manand the girl were neighbours 
and for this reason became fond of each other and when 
her marriage was about to take place the accused | 
decided tp take her away and she agreéd, the accused 
should be leniently dealt with. [p. 875, col. 1.] 
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Oriminal appeal from an order of, the 
Magistrate, First Class, exercising enhanced 
powers under s. 30, Cr. P. C., Ambala, 
dated the 23rd April, 1926. 

Mr. Ghulam Mohi-ud-din, for Sheikh 
Abdul Qedir, K. B., forthe Appellant. 

Mr. Ram Lal, Assistant Legal Remembran- 
cer, for the Respondent. 

JUDGMENT.— Wali Muhammad whose 
age according to the Civil Surgeon, Ambala, 


is 15 or 17 years has been convicted. 


under s. 363, Indian Penal Code, for kid- 


‘napping Musammat Banti aged just over: 
14 years from lawful guardianship, and has | 


been sentenced to five years’ rigorous im- 
prisonment. He has appealed. 

The case against the appellant is quite 
clear. 
-a consenting party and had already some 
weeks before gone off with the appellant. 
She again disappeared with him on the 
night before her marriage was to take 
place and they were caught together on the 
road to Kasauli. The evidenceisample to 
establish that the girl’s age is between 
14and 15 and that the appellant kidnapped 
her though she was undoubtedly a consent- 
ing party and wished to go with him. The 
~ appellant, therefore,.was properly convict- 
ed under s. 363, Indian Penal Code. 

In my opinion, however, the sentence is 
very excessive. The girl has now been 
matried and I think that the Magis- 
trate has taken an unduly severe view of 
the case. Theappellant and the girl were 
neighboursand for this reason became fond 
of each other and when her marriage was 
about to take place the appellant decided 
to take her away and she agreed. She 
may even have asked him to do so. This 
-is, therefore, not a bad case of kidnapping 
though technically it amounts to such. At 
the same time the appellant has to be 
shown that the law must be respected and 
this youthful escapade cannot be alto- 
gether condoned. ‘Taking all these things 
into consideration and especially the dge 
of.the appellant, I accept the appeal to the 
extent of reducing his sentence to six 
months’ rigorous imprisonment. 

R. L. Sentence reduced, 
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There is no doubt that the girl was, 
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LAHORE HIGH COURT. 
CRIMINAL Revision PETITION No. 754 oF 1926. 

| June 19, 1926. 

Present:—Mr. Justice Harrison. 
FATTEH MOHAMMAD AND OTITERS — 
CONYIOTS— PETITIONERS 
> Tersus 
_ EMPEROR — RESPONDENT. 

Criminal Procedure Code (det V of 1898), s. 108— 
Re-trial on same facts. 

Where a person has heen tried and acquitted of 
an offence arising out of a particular set of farts, he 
cannot be tried again fora different offence based cn 
the same set of facts. 

Ram Sahay Ram v. Emperor, 57 Ind. Cas. 278: 48 C. 
78; 31 C. L. J. 476; 24 C. W. N 763; 21 Cr. L.J. GIR 
Emperor v. Prasanna Kumor Das, 31 C. 1007; 8 C. W. 
N. 717; 1 Cr. L, J. F14 and Jivram Dankarji v. Em- 
peror, 31 Ind. Cas. 361: WB. 97; 17 Bom. L. P. Ssh: 16 
Or. L. J. 761, distinguished. 

Petition for revision of an order of the 
Sessions Judge, Attock at Campbellpur, 
dated the 30th April, 1926, affirming that of 
the Magistrate, Second Class, Attock, dated 
the 28th Mareh, 1926. 

Messrs. Lachhmi Narain and Din Dayal, 
for the Petitioners. 

Mr. Abdul Rashid, Assistant 
Remembrancer, for the Respondent. 

JUDGQMENT.—In this case seven men 
were sent up for trial under s. 297 and con- 
victed by the Magistrate, They were acquit- 
ted by the District Magistrate on appeal who 
thereupon ordered them to be prosecuted 
for theft. A charge was framed and they 
applied for revision to the Sessions Judge, 
The application was dismissed anda petition 
to this Court has been admitted. 

The facts alleged are that these seven 


Legal 


men went into a Muhammadan graveyard 


and therecut down a tree. The cutting 
down of the tree in the first instance is 
said to have hurt the religious feelings of 
the Muhammadans, and now it is said that 
by the cutting down thev committed the 
offence of theft. Counsel forthe Crown has 
relied on Ram Sahay Ram v. Emperor (1), 
Emperor v. Prasanna Kumar Dus (2) and 
Jivram Dankarji v. Emperor (3). None of 
these cases, in my opinion, throws any light 
upon the position. This is not a case for 
forging adocument and then making use 
of it nor do the facts in this case resemble 
those of any of the authorities quoted. The 
action eomplained ofis the cutting of the 


(1) 57 Ind. Cas. 278; 48 ©. 78; 310. L J. 176; 21 0, 
W. N. 763; 21 Cr. L. dJ. 614. 

(2) 31 C. 1097; 8 O. W. N, 717:1 Cr. L.J. 714, 

(3) 31 Ind. Cas. 361; 40 B. 97; 17 Bom. L. R. 881; 16 
Or. L.J. 761, 
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tree. This. may haye had two distinct 
results of hurting the religious feelings of 
those interested in the graveyard and of 
causing wrongful loss to the Muhammadan 
community who owned the graveyard. The 
act, however, was one. On the principle 
of autrefois acquit no further action could 
be taken against the accused after they 
had been acquitted on the first charge. 
I accept this application and quash the 
charge. 


RL Charge quashed. 


OUDH CHIEF COURT. 
Crrminat Rererence No:15 or 1926. 
April 29, 1926. 

Present:—Sir Louis Stuart, Kr., Chief 
Justice 
EMPEROR—CompPLaInaNnt 
Versus 
RAM CHARAN AHIR—Accoszp. 

Penal Code (Act XLV of 1860), s. 290—Public 
nuisance—Chaukidar shouting at night, whether 
Oe aie employed by a private person who 
makes a noise at night in order to scare away thieves 
and bad characters from the house of his master and 
thereby disturbs the rest of his master’s neighbours 
is not guilty of an offence under s. 290 of the Penal 
Code. [p. 877, col. 1], i 

Oase reported hy the Sessions Judge, 
Fyzabad, under s. 438 of the Cr. P. O., by 
his order dated March 27, 1926. 

FACTS appear from the following order 
of the Sessions Judge, Fayzabad, dated 
March 27, 1926:— : 

“This is an application for revision of an 
order of Babu Ram Behari Sahi, Deputy 
Magistrate of Sultanpur, convicting the 
applicant Ram Charan Ahir of an offence 
under s. 290, Indian Penal Code, and sentenc- 
ing him to pay afine of Rs. 20 only. I 
have heard the learned Pleader for the 
applicant as also the learned Government 
Pleader of Fyzabad and perused the evi- 
dence on the record. 

“This case was started upon a report made 
by Miss Beech, a Missionary lady residing 
in Sultanpur, complaining against the con- 
` duct of Ram Charan Ahir, a-chaukidar in 
the private employment of Babu Ganpat 
Sahai, Pleader of Sultanpur. Miss Beech's 
complaint is to the effect that the chaukidar 
of Babu Ganpat Sahai makes a noise at 


night by. shouting “jagte raho, jagte raho” 
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and thereby disturbing her sleep at night, 
Upon this complaint of Miss Beech the 
Police of Kotwali Sultanpur have prosecut- 
ed the chaukidar, Ram Charan Ahir, for an 
offence under s. 290, Indian Penal Code, 
which is really a non- cognizable offence. 
The learned Deputy Magistrate, Babu Ram 
Behari Sabi, has tried ihe case summarily 
and fined the applicant Rs. 20 under s. 290, 
Indian Penal Code. 

“The first plea urged before me is that the 
shouting atnight does not amount to a 
public nuisance within the meaning of the 
term ‘public nuisance’ as defined in s, 268, 
Indian Penal Code. Section 268, Indian 
Penal Code, runs as follows:—‘A person is 
guiltyof a publie nuisance, who does any 
act, or is guilty of an illegal omission, which, 
causes any common injury, danger, or 
annoyance to the public or to the people in 
general who dwell or occupy property in 
the vicinity, or which must necessarily cause 
injury, obstruction, danger, or annoyance 
to persons who may have occasion to use 
any publicright.’ The injury contemplat- 
ed by this's. 268, Indian Penal Code, must 
be a common injury and must affect the 
public and not any oneindividual. The 
fact that Miss Beech suffers annoyance 
because the chaukidar makes a noise at 
night does not amountto a public nuisance 
within the meaning of the term as defined 
in 8, 268, Indian Penal Code. The expres- 
sion ‘people in general’ means a body or 
a considerable number of persons. The law 
makes no allowance for the susceptibilities 
of hypersensitive persons like Miss Beech. 
The chaukidar, Ram Charan Ahir, in the law- 
ful discharge of his duty has merely pursu- 
ed the old world custom of shouting ‘jagte 
raho, jagte raho’ in order to keep himself 
awake and also to make thieves and bad 
characters aware of the fact that he is 
awake. If in doing so he disturbed the: 
sleep of Miss Beech he has not? committed 
a penal offence punishable under s. 290, 
Indian Penal Code, nor can his act be deem- 
ed to be a public nuisance. In Shahbaz Khan 
y. Umrao Puri (1) it was held that it is 
the legal right of every person to make such 
use of his own property as he may think fit 
provided that in so doing he does not cause 
real injury to others or really offend against 
the law even though he may thereby hurt. 
the susceptibilities of others. In the present 
case, therefore, the applicant, Ram Charan 


(1) 3G A. 181; A. W. N, (1908) 64; 5 A. L, J, 147; 7 
Or. L. J. 381, | 
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Ahir, was perfectly within his rightas a 
chaukidar to make noise so as to Scare away 
thieves and bad characters from the house 
of his master even though by so doing he 
hurt the susceptibilities of the high-strung 
and nervous Miss Beech. 

“Strong exception has been taken to the 
remark of the learned Deputy Magistrate, 
Babu Ram Behari Sahi, that the “fellow 


sympathy of the lawyers living in the same ` 


neighbourhood cannot -be denied. This 
was quite an uncalled for remark and is, 
moreover, not fair to the lawyers who depos- 
ed in favour of the applicant. In my opinion 
the conviction of the applicant for an 
offence under s. 280, Indian Penal Code, even 
if the entire complaint of Miss Beech be be- 
lieved to be correct is not legally sustain- 
able although my personal sympathies are 
entirely with her and for this reason I 
submit this case to the Hon’ble Chief Judge 
of the Chief Court of Oudh with the recom- 
mendation that the conviction and sentence 
passed upon the applicant, Ram Charan: 
Ahir, for an offence under s. 290, Indian 
Penal Code, be set aside.’ . 

Mr. Bhagwati Nath, for the Accused. 

Rai N. N: Ghoshal Bahadur, Government 
Pleader, for the Crown. 

JUDGMENT.—lagree withthelearned 
Sessions Judge that it is impossible ‘to 
- consider the action of the applicant in this 
matter a public nuisance within the mean- 
‘ing of s. 290 of the Indian Penal Code.. I, 
therefore, set aside the conviction and sen- 
ee and direct the fine, if paid, be refund- 
ed. 


Z.K, Conviction set aside, 





LAHORE HIGH COURT. 
CRIMINAL Appzat No. 603 oF 1926.- 
July 3, 1926. 
Present:—Mr. Justice Addison. 


FAZAL AHMAD—Convior—APPELLANT | ` 


VETSUS 
EMPEROR— RESPONDENT. 

Criminal Proçedure Code (Act V of 1898), 6. 842— 
Accused not examined after close of prosecution case— 
Note by Magistrate that accused does not wish to add to 
his former statement, effect of. 


Where an accused is examined after a part of the . 


prosecution evidence has been recorded but not when 

the case for prosecution is closed, a note by the Magis- 

trate that the accused does not wish to add to his 

previous statement does not constitute a proper com- 

pliance with the mandatory provisions of s, 342, Or. P, 
j s 
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Criminal appeal from an order of the 
Magistrate, First Clas, exercising enhanced 
powers, under s. 30, Cr. P. C., Rawalpindi, 
dated the Sth February, 1926. 

Mr. Ram Lal, Assistant Legal Remem- 
brancer, for the Respondent. 

JUDGMENT,—Iazal Ahmad has been 
sentenced to five years’ rigorous imprison- 
ment under s. 394, Indian Penal Code, for 
tausing hurt in attempting to commit 
robbery and has appealed through jail. 

The case has been tried in an unsatisfac- 
tory manner. The Magistrate has noted 
in his judgment that the complainant, 
Karam Bakhsh, was. injured witha knife 
or dagger carried by the appellant. He 
did not describe his injuries and the Doctor 
who examined him was not called as a 
witness. In this connection I might note, 
however, that on the naksha mazrubi the 
Doctor has written that the injuries of 
Karam Bakhsh were caused by a blunt 
weapon. This Doctor was obviously a 
necessary witness. Further, the appellant 
was examined after two of the prosecu- 
tion witnesses were examinedand was not 
examined under s. 342, Or. P. ©., when the 
rest of the prosecution witnesses had been 
examined. “There isa note by the Magis- 
trate dated the 23rd January, 1926, that the 
appellant did not wish toadd to his pre- 
vious statement. This, however, was not 
a proper compliance with the mandatory 
terms of s. 342 of the Or. P. C. 

That being thecase and also seeing that 
the whole trial has been conducted in an 
unsatisfactory fashion, I accept the appeal, 
set aside the conviction of the appellant 
and direct that he be re-tried by another 
Magistrate according to law. In the mean- 
time he should be transferred to the judicial 
lock up, 
. R, L. Re-trial ordered. 


nd 


ALLAHABAD HIGH COURT. 
CriminaL Revision No. 72 oF 1926. 
March 15, 1926. 

Present:—Mr. Justice Dalal. 
EMPEROR—Appuicant 
_ versus 
RAM NARA} N—Obpposirr Party, 
Criminal Procedure Code (Act V of 1898), ss. 430 
476—Case decided on oath—Complaint, whether can 
be made—Order passed by Civil Court-—Revision, 
whether lies—Delay in making application, effect of, 
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The mere fact that a case is decided on the oath of 
one of the parties is not a sufficient ground for 
refusing that party an oppertunity to prove to the 
satisfaction of the Court that the claim made by 
the other party was false and that.a complaint 
should be made against that party under s. 476 of 
the Cr. P.C. 

Where an order under s. 476 of the Cr. P, O. is 
passed by a Civil Appellate Court no revision lies 
to the High Court under s. 439 of the Or. P. U. 

Although there is no Law of Limitation applicable 
to revision applications, it is the settled practice of 


the High Court not to admit them unless they are . 


made within a reasonable time after the order com- 
plained of. 

Criminal revision on behalf of the Local 
Government from an order of the Sessions 
Judge, Meerut, dated the 3lst August, 1925. 

The Government Advocate, for the Crown. 

Mr. S. C. Goyle, for the Opposite Party. 

JUDGMENT.—This is an application 
by the Crown through the Government 
Advocate for revision of an order of the Dis- 
trict Judge of Meerut upholding in appeal 
an order of the Munsif of Bhagpat refusing 
to file a complaint under ss. 195 and 476 
of the Cr. P. C. against the opposite party, 
Ram Narain in respect of a pro-note alleged 
to be forged. Inthe suit on the pro-note 
the plaintiff agreed to abidé by the oath 
of the defendant. The defendant went into 
the witness-box and swore thatthe claim 
was false andthe suit was dismissed. The 
defendant subsequently applied to the 
Munsif to prosecute the plaintiff, Ram 
Narain. The Munsif on the application of the 
accused Ram Rikh and others summoned 

“ witnesses whom they desired to examine to 
prove that the suit was false, but on the 
actual date of hearing the Munsif did not 
hear the witnesses and refuséd to maks a 
complaint on the ground that it was not 
proper to grant a sanction in a case which 
was, as he puts it, decided “by consent of 
parties” and when no evidence had been 


recorded. The learned Munsif acted inju- | 


diciously in making this order. The fact 
that a case was decided on the oath of the 
defendant is net a sufficient ground for 
refusing the defendant an opportunity to 
prove to the satisfaction of the Court that 
the claim had been brought on a false 
document. ' 

At the same time I must take note of the 
fact that this application has been brought 
after a greab.deal of delay. The order of 
the District Judge rejecting the appeal 
was passed on 3lst August last and the 
present application was not filed in this 
Court until 26th of January. Although 
there is no Law of Limitation applicable to 


p 
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revision applications, itis the settled prac- 
tice of this Court not to admit them unless 
they are made within a reasonable time 
after the order complained of. There is 
the further difficulty in the way of the ap- 
plicant that a Judge of this Court has re- 
cently held in the case of Banwari Lal v. 
Jhunka (1) that where the order complained 
of is passed by a Civil Appellate Court no 
revision lies to this Court under s. 439 of 
the Or. P. O. Evenif I were disposed to 
feel any doubt as to the view taken in the. 
case, this would not be a suitable occasion’ 
on which to bring the matter before a 
Bench. f 

For these reasons I dismiss the present 
application. 

Z. K. Application dismissed., 

(1) 92 Ind. Cas. 454; 24 4. L. J. 217; 27 Cr. L, J. 278; 
A. I. R. 1926 All. 229. i 


LAHORE HIGH COURT. 
CriminaL MISCELLANEOUS Petition No. 76 
or 1926. 

July 1, 1926. 
Present:—Mr. Justice Jai Lal. 
MAULA BAKHSH—Accusep— 

PETITIONER 
VETSUS 
Serepant MARSHALL—Compiainant— 
A RESPONDENT. 

Criminal Procedure Code (Act V of 1898), ss. 247, 520 
~Summons case—Complainant absent—Procedure— 
LExempting complainant's absence, legality of—Ad- 
journmenis, granting of—Transfer. 

Mere granting of unnecessary adjournments to en- 
able the complainant to appear is no ground for 
transferring the case. [p. 879, col, 1.] 

‘Section 247, Or. P. C., does not authorise a Magis- 
trate to dispense with the presence of a complainant 
in summons cases except when he is a public servant. 
Therefore, when a complainant who is nota publie 
servant is absent ina summons case the only course 
open to the Magistrate is either to acquit the accused 
or to adjourn the case’ in order to enable the com- 
Plainant toappear. [ibid.] 

Petition for transfer of the case from the 
Court of the Magistrate, First Class, 
Murree, District Rawalpindi. 

"Mr. Aziz Ahmad, for the Petitioner. 

ORDER.—This isan application under 
s. 526, Or. P. C., for the transfer of a com- 
plaint umder s. 504, Indian Penal Code, 
filed against the petitioner by Sergeant 
Marshall. - The case is pending in the 
Court of Colonel John Powell, Honorary 
Magistrate, First Class of Rawalpindi and 
Murree. The main ground on which the, 

s 
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transfer is applied for is that the Magistrate 
was consulted by the complainant before ihe 
complaint was filed. This allegation is 
denied by the Magistrate and I have no 
hesitation in accepting his explanation. An- 
other ground raised on behalf of the peti- 


tioner is that the Magistrate's conduct: in. 


giving several adjournments to enable the 
complainant to appear before him creates a 
reasonable apprehension in the mind of the 
petitioner that he will not receive justicein 
his Court. I have examined the record and 
find that the case which was instituted on 
complaint has unnecessarily been adjourned 
on several occasions in order to enable the 
complainant to appear. But this by itself 
is no ground for transferring the case. I 
consequently dismiss this petition for the 
transfer of the case. 


An examination of the record, however, . 


shows that after recording the evidence 
produced on behalf of the complainant 
the Magistrate came to the conclusion that 
the case was one unders. 352, Indian Penal 
Code, which is a summons case. He 
called upon the accused to produce his 
evidence. Afterwards the complainant 
went to England and his absence was ex- 
cused bythe Magistrate under s. 247, Cr, 
P.C. Some hearings have taken place 
since the order under s. 247 was passed. 
It appears to me that the Magistrate had 
no power to hear the case in the absence of 
the complainant. Section 247 merely 
authorises him to adjourn the case to enable 
the complainant to appear.’ That section 
does not authorise him to dispense with 
the presence of the complainant except 
when heis a public servant. This circum- 
Stance does not exist inthis case. In my 
opinion, therefore, the only course open to 
the Magistrate was to acquit the accused in 
the absence of the c nnplainant or to adjourn 
the casein order to enable the complainant to 
appear. The complainant having gone to 
England it would be unfair, in my opinion, 
to keep the case pending till his return 
especially having regard io the nature of 
the case. 
am of opinion that this is a fib case in 
which in exercise of the revisional jurisdic- 
tion of this Court I should direci the Magis- 
trate to acquit the accused unless the com- 
plainant appears personally to prasecute the 
ease on a date within one month from to- 
. day to be fixed by the Magistrate. I direct 
accordingly. 


R. L, Revision allowed. 
e 
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LAHORE HIGH COURT. 
CriminaL Revision, Case No. 468 or 1926. 
May 7, 1926, 

Present:—Mr. Justice Fforde. 
ISMAIL AND orners—Acctsup— 
PETITIONERS 

© versus 
EMPEROR--Resrox pent. 

Penal Code let XLV of DEn, si Pema ef 
property under bona fide claim- There- Criminal 
Procedure Code cat V of ISUN 03.2420 Insp tita oF 
spot and taking fresh prosecaiton evidence after elos- 
ing of case—Ouission tn egaine neirt tal vo 
gire opportunity to produce defenee ceidenez, «cal 
os. ` 

The removal of property under a bora pde a~r- 
tion of right does not constitute theft, even thugh 
the claim be one which ‘is not valid in law, Wiere 
such a claim is raised the Court kas no right toe n- 
vict unless up n the whole of the .vidence it com e to 
the conclusion that the elaim set upis nota gnure 
one. [p. 880, cul. 2., 

Where a Magistrate after closing the defence evi- 
dence inspects the spot and rceords tiore evidenes 
very material for the decision of the case, an ord aiun 
to examine the aeceused] again under s. 342, Cr, P ©. 
and to give him an opportunity to produce evidence 
in rebuttal constitutes an ilegality whiel. vitiates the 
trial. [ibid.] 

Case reported by the Sessions Judge, 
Ludhiana, with his No,.262 of 19th Mareh, 
1926. 

FACTS,—Jhandoois the landlard of ihe 
land. in dispute and Azim and Karim are 
the occupancy tenants of that land. Jhandoo 
lodged a complaint against Azim and Karim 
and Ismail, Farid and Aziz sons of Azim, 
under s. 379, Indian Penal Code, on the 
ground that they had cut trees without his 
permission fromthe land in dispute. The 
accused persons admitted having cul the 
trees, but contended that they bid a right 
to cut the trees and had not committed any 
offence. 

The Tahsildar of Ludhiana convie'ed the 
petitioners. 

The convicts appealed to the District 
Magistrate who maintained their conviction 
but made a substantial reduction in the sin- 
tences. 

GROUNDS.—The convicts have pre- 
ferred an application for revision of the 
order of the learned District Muci: trate. on 
the ground that the learned Dist: ict Magis- 
tiate had not disposed of legal pcints 
raised by the petitioners in their petiticn 
of appeal, 

The ground of Appeal No. 1 ran ag fol- 

ye oer s 
lows: — That the Court below, et the tine 
of spot inspection, recorded further eyi- 
dence and relying, mainly, thereon convict- 
ed the appellants. But after recordin gand 
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taking that evidence, the Court neither ex- 
amined the accused, flor gave them any 
opportunity to produce defence evidence: 
Hence the order under appeal is bad.” 

A reference to the record of the case shows 
that after recording the defence evidence, 
the Magistrate did inspect the spot, and 
that on the spot he recorded the evidence 
of the Patwariand the Zaildar, which appears 
to be very material to the decision of this 
ease. After the recording of the evidence, 


“no opportunity was given to the accused 


persons to produce evidence, in rebuttal, and, 


- therefore, it is clear that the Magistrate 
failed to comply with the provisions of s. 342, 


Cr. P. O., which are mandatory, and that 
this omission on the part of the Magis- 
trate has vitiated the trial. The judgment 
of the learned District Magistrate, which 


“is very brief, does not at all touch upon 


the legal points raised by the Counsel for 
appellants. Under the circumstances nar- 
rated above, I have no doubt that the appel- 
lants were prejudiced by the failure, on the 
part of the Magistrate to comply with the 
provisions of s. 842,.Cr. P, ©. Counsel for 
petitioners also contended that the dispute 
related to the cutting of trees by occupancy 
tenants, and that the petitioners had cut the 
trees in good faith, and had not, therefore, 
committed any offence. ` | : 

In support of this contention, reliance 

was placed on:Suraj Ali v. Arfan Ali (1) 
and Algarasawmi Tevan v. Emperor (2). 
These cases show that the conduct of the 
appellants in cutting the trees in question 
does not amount to theft. 
-. On these grounds, am of opinion that 
the conviction . of the appellants may be set 
aside. , 

Note :—The fine has been paid. 


ORDER.—This matter comes before 


me under s. 438 of the Or, P.C, upon a 
report of the Sessions Judge of Ludhiana 
recommending that certain sentences im- 
posed-upon the petitioners be set aside. 
The petitioners, Azim and Karim, are 
occupancy tenants of certain land of which 
Jhandoo is the landlord. Azim and Karim 
are brothers and Ismail, Farid and Aziz 
are the sons of Azim. Jhandoo launched 
a complaint against the five petitioners 
under s. 379 of the Indian Penal Code 
charging them with having cut trees upon 


(1) 36 Ind. Cas. 136; 44 C. 66; 20.0, W. N. 1270; 17 


“Or, L, J. 456. : 
(2) 28 M, 304; 2 Cr. L. J. 754, 


(96 Ï. C. 1986), 
the lands which they occupied as tenants, 
without his, the landlord’s permission. The 
petitioners admitted having cut the trees 
but alleged that they were entitled in law 
to doso.“ — 

The trial was obviously conducted with 
grave illegality, for the Magistrate having 
closed the defence evidence on the 17th 
November, visited thesite where the trees 
had been cut on the 22nd of November and 
there and then took the evidence of two 
further witnesses a Patwari and a Zaildar. 
Having taken this evidence, he fixed a date 
for hearing arguments, and after having 
heard the arguments, he pronounced hisjudg- 
ment convicting all five persons. Having 
taken this further prosecution evidence at 
the stage at which he did, the trial Magis- 
trate did not question accused persons as 
required by s. 342 of the Cr. P. O. This is 
obviously an illegality. 

Moreover, the trial Magistrate does not ' 
appear to have considered whether or not 
the claim of the accused that they were 
lawfully entitled to cut the trees in ques- 
tion was a bona fide one. It is well estab- 
lished thatthe removal of property under 
a bona fide assertion of right does not con- 
stitute theft, even though the claim be 
one which is not valid in law. Where such 
a claim is raised, the Court has. no right _ 
to convict unless upon the whole of the 
evidence it comes to the conclusion that, 
the claim set up is not a genuine one. This 
matter -was not decided by the trial Court 
nor has it been dealt with in any way by 
the District Magistrate to whom an appeal 
was brought. Both the trial and the Appel- 
late Judges appear to have thought that, as 
the accused, being occupancy tenants, had 
only restricted rights in the trees growing 
on land which they held’ as such tenants, 
the removal of the trees, being in excess 
of their rights, amounted to the offence of 
theft. In this view the Courts were clear- 
ly.wrong. 

I must, accordingly, accept this revision, . 
set aside the conviction and sentence in 
each case and order that the fines, if they 
have already been paid, be refunded. 

R. L. Revision accepted, 
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. LAHORE RIGH COURT. 
CIVIL Revision PETITION No. 251 oF 1926. 
June 16, 1926. 

Present:—Mr. Justice Addison. 
NAN HUAM—P.aintire—Prtitionge 
VETSUS 
J UMMA—Dsrendaxt—ReEsponDEst. 

Civil Procedure Code (Act V of 1908), O. 1X, r. 4— 
Plaintiff attending Court in time~-Mi:take as to Court 
room-—-Dismissal in default—-Fresh suit time-barred— 
Restoration. 

Where a plaintiff comes from a long distance to 
attend and reaches the Court in time but owing toa 
mistake as to the Court room in which he had to 
appear fails to put in appearance and the suit is dis- 
missed in default, his non-appearance must be held 
to be unintentional and the suit should be restored, 
especially ifa new suit would be barred by limitation. 


Petition for revision of an order of the 
Junior Subordinate Judge, Karnal, dated 
the 3rd December, 1925. 

Mr. Raj Krishna, for the Petitioner. 


JUDGMENT.—On the 7th August, 


1925, the suit of the petitioner was dismissed , 


by the Junior Subordinate Judge, Karnal, 
under O. IX, r. 3 of the C. P.O. Next day 
the plaintiff applied for its restoration 
alleging thatin the morning he attended 
the Court in question and had the cause 
list read out to him, but the name of his 
case was not on the cause list. He ac- 
cordingly thought that his suit might be 
before the Additional Subordinate Judge at 
the Tahsil and he went there. He found, 
however, that it was not at the Tahsil either. 
He, therefore, went back to the Junior Sub- 
ordinate Judge's Court and found that it 
had been dismissed under O. IX, r. 3. Iis 
absence was not intentional, The Junior 
Subordinate Judge refused to restore the 
suit on the ground that his cause list did 
contain the name of the plaintiif’s suit and 
also because the applicatiun was not made 
till the following day. Against this order 
this revision has been adinitted. 

. It is no longer possible for the plaintiff to 
file a fresh suit as it would be barred by 
limitation, It would appear thatthe Junior 
Subordinate Judge before whom the suit 
was instituted was transferred and the 
Additional Subordinate Judge began to 
hold his Court in his room. It was for 
that reason, it would seem, that the plaintiff 
went to the Court of the Additional Subordi- 
nate Judge. Further, the fact that the de- 
fendant did not appear also shows that there 
must have been a mistake. It is clear that 
the plaintiff would not have come 40 miles 
simply for thia case and then deliberately’ 

` e 
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absented himself especially when the de 
fendant was absent. I have no hesitation in 
accepting the revision and setting aside the 
order of the Junior Subordinate Judge, 
direct that the suit be restored to his pend- 
ing file and proceeded with according to 
law. The respondent did not appear and 
there will be no costs here. 


R. L. Case remanded, 


MADRAS HIGH COURT. 
LETiERS Patent Appears Nos, 42 AND A3 
ov 1925. 

February 24, 1926. 
Present:—Mr. Justice Phillips and 
Mr. Justice Madhavan Nair. 
CluTTURI VENKATARATNAM 
AND OTHERS---DEPENDANTS —APPELLANTS IN 
L. P. A. Nos. i2 AND 43 oF 1929 
wersie 
SIRAM SUBBA RAO or BUNDUR 
—Pvawiter—Resvonpent IN L. P. A. No. 42 
or 1925 
DASURI GOPALUDU AND ANOTAER-- 
PLALNTIFE any DEFENDANT No, 2-— 
Rusroxpents In L. P. A. No.43 oF 1925, 

Reyistratiun alet XVL of tus, ss. I, 19 
Release decd for cousvieration by partner of interest 
in partnership outing immoveamte’ property, admis- 
sibility of in evidence without registration, 

A documeut by which a partner in consideration 
of receiving a sum wi money relinquishes his mterest 
in a partnership waleh owas immoveable «property 
does not extinguish au interest in inmoveable pro- 
perty within the meaning of s. 17, Registration AeL, 
and is admissible in cyidence without registration. iD 
tol, col. L] h ` 

Erven if such a dred requires registratiun, it may be 
recsived in evidenes otherwise than as eviderve of 
any transaction whectiag immoveable property. ip. c3, 
col. 2; p. ord, col, 11 

Sudursanam Mairi v. Narasiuhulu Aaisiri, 25 M. 
Lig; HUM b J. 323, Gepele Chetty v V. Vijayapa~ 
gharachariar, TL Ind. Cas. G21; 45 M. 378; 3031. L T. 
203; A.L, R 1922 P. C. 115; 1922) M. W. N. 306; 16 L 
W. 240; 26 0. W. N.T, 15 AL L. J. 3035; 24 Bom. L, 
R. 1197; 20 A. b. J. S62; 36 C L. Ji 39849 L A II 
(P. 0), Joharmal v, ‘Fejram Jayrup, 17 B. 285; 9 lua. 
Dec. (x. s.) L5dand Watson v. Npratien, 1855 ly iy 
222; 2 ©. L. R. labd; wila J. Ex. 53; 2 W.R. G2, 156 
I. R. 424; lov R. R. 5il, relied on, 

Whan a partner retires from the partnership by 
releasing his rights therein, the property stils rotiging 
the property of the partnership and his aclion la ye. 
leasing his rights doss not actually CLEaenish his 
right in the unmoveably property, for he receives his 
share of the assets on going out of the Partnership 
and the immoveable property still remains the pro~ 
perty of the partnership as it was before. lp. 883, col 
2] iT , s 
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Letters Patent Appeal against the 
judgment of Mr. Justice Devadoas, dated 
-the 2nd October, 19%, in S. A. Nos. 848 
and 849 ‘of 1922, preferred. against the 
decrees of the Court of the Subordinate 
Judge of Masulipatam, in A. S. Nos. 200 
and 140 of 1921 respectively (O. 8. Nos. 
206 and 65 of 1917, District Munsif's Court, 
Masulipatam). 

Mr. A. Krishnaswami Iyer, for the Ap- 
pellants. 

Mr, V. Ramadoss, for the Respondents. 


JUDGMENT. 
Letters PATENT APPEAL No. 42 or ‘1925. 


Phillips, J.—The only question for 
consideration in this appeal is whether the 
. document, Ex. III, is admissible in evidence. 

Ib purports tobe a kararnamah or release 
of partnership share and it recites that in 
consideration of a sum of Rs. 2,100 settled 
by the mediators, the executant relin- 
quishes his share, title and interest in the 
partnership business. Admittedly, 
partnership was possessed of immoveable 
property and the learned Judge in second 
appeal has held that as the document is 
one creating or extingyishing an interest 
in immoveable property within the mean- 
ing of s. 17 of the Registration Act, it 
requires registration and is, therefore, 
inadmissible in evidence as not having been 
registered, The learned Judge finds that 
this document is a relinquishment of the 
executant’s share in the partnership and 
that “instead of Subba Rao being paid his 
share of the assets of the partnership, the 
partners entered into an arrangement by 
which he purported to release his right 
in the partnership.” Inasmuch as he re- 
ceived a consideration of Rs. 2,100 for this 
release, that amount is clearly the amount 
settled by the mediators as being the 
share in the assets of the partnership to 
which he was at that time entitled.. The 
real question at issue is whether this is a 
document surrendering an interest in im- 
moveable property. Under s. 253 of the 
Contract Act all partners are joint owners 
of the partnership property, but the share 
of each partner in the partnership pro- 
perty is the value of his original con- 
tribution increased or diminished by his 
share of profit or loss, ĉ. e., he can only 
claim to receive his share of the assets of 
the partnership after all accounts have 
been taken. This is clearly shown in a 
` gase reported as Sudarsanam Maistri v, 
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Narasimhulu Maistri (1): In that case the 
plaintiff sued for a share in the partnership 
which admittedly was possessed of im- 
moveable property, and it was held that his 
suit was barred by limitation. It was 
argued that in respect of the immoveable 
property the suit would be in time, although 
as a suit for dissolution of partnership, 
it was barred by limitation. It was, how- 
ever, held that the only suit which he 
could bring would be for winding up the 
business of the partnership and for dis- 
tributing the surplus and not a suit for 
partition of the partnership properties. 
Similarly, in Gopala Chetty v. V. Vijaya- 
raghavachariar (2) it was held by the 
Judicial Committee that a suit to recover 
a share in property which fell in after 
the dissolution of the partnership could 
not be maintained when the right to sue 
for an account was barred by limitation. 
These two cases are certainly authority 
for holding that a partner, as such, cannot 
sue for a specific share in the partner- 
ship property, but his only remedy is to 
sue for taking accounts and ascertainment 
of his share. A question similar to the- 
present one arose in Joharmal v. Tejram 
Jagrup (3) where it was held by Jardine, 
J., that a certain document transferring | 
a share in the assets of a firm which was 
possessed of immoveable property did not 
require registration. Telang, J., however, 
held the contrary view; Jardine, J.’s judg- 
ment is based on the English Law which 
he discusses at great length. Under the 
English Law, the share of a partner in 
the assets of the partnership is undoubted- - 
ly personalty and not realty, but, it is 
contended herethat that does not conclude 
the case and that where a document re- 
linquishing a share is executed, that docu- 
ment must be registered. The question 
is not free from doubt in England. There. 
is a case reported as Gray v. Smith (4) 
where an agreement to withdraw from a 
firm was under consideration and it wag 
held by Kekewich, J., that such an agree- 
ment required a document under s. 4 of 
the Statute of Frauds inasmuch as it con- 
veyed an interest inland. In appeal the 

(1) 25 M. 149; 11 M. L. J. 353. 

(2) 74 Ind. Cas. 621; 45 M. 378; 30 M. L. T. 283: A, 
I. R. 1922 P. C. 115; (1922) M. W, N. 386; 16 L. W. 200; 
26 C. W. N. 977; 43 N. L. J. 305; 24 Bom. L. R. 1197; 


20 A. L. J. £62; 36 C. L. J. 208; 49 I A. 181 (P. C). 
(3) 17 B. 235; 9 Ind. Dec. (N. s.) 15 
(4) (1890) 43 Ch. D. 268; bul, J 

335; 38 W, R. 310, 


ad, 
Ch. 145; 62 LT, 
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point was not determined, but Cotton, 
L. J., expressed his concurrence with 
Kekewich, J.s view. On the other hand in 
Forster v. Hale (5) it was held that the 
lease of a colliery was a’ mere incident 
in. the partnership and no signed writing 
was necessary. The same principle was 
adopted in Dale v. Hamilton (6). In Watson 
v. Spratley (7) it was. held that a contract 
. to sell a share in ajoint stock company 
did not come within the Statute of Frauds. 
In page 236* Martin, J., observed:— i 

“Indeed land or real property is the main 
substratum of their joint stock or partner- 
ship property, and their profits are direct- 
ly obtained from itsuse. It is true, the 
legal interest in such real property is 
gonerally vested in the Corporation, and not 
in the individual partner or partners as in 
the cost book mine; but the interest of 
the share-holder in the great incorporated 
joint stock companies, and in the smallest 
mine conducted upon the cost book prin- 
ciple is, in its essential nature and quality, 
identical. In both, the share-holder has 
only the right to receive the dividends 
payable on his share, that is, a right to 
his just proportion of the pfofits arising 
from the employment of the joint stock, 
consisting indeed partly of land; but, 
whilst he holds his share, he has no interest 
or separate right to the land, or any part 
of it. He is, indeed, interested in the em- 
ployment of it, but he cannot proceed 
against it directly, for anything which is 
due to him, or make any part of it his own, 
for the purpose of satisfying any demand 
which he may have as share-holder. He 
is not in the situation of a mortgagee, 
who has a direct interest in the land; or 
of a joint tenant, or tenant-in-common, 
who may make a part of it his own in 
severalty’. Again in In re DeNicols, De 
Nicols v, Curlier (8), Kekewich, J., observ- 
ed “It is settled that there may be an 
agreement of partnership by parol, not- 
withstanding that the partnership is in- 
tended to deal with land, and that to an 
action to enforce such agreement the plea 
of the Statute of Frauds will not avail.” 


(5) (1798) 3 Ves, Jun. 696; 30 E. R. 1226; 4 R. R. 
28 


(6) (1846) 5 Hare 369; 67 B. R. 955; 16 L. J. Ch. 126; 
11 Jur. 163; 71 R. R. 197. 

(7) (1854) 10 Bx. 222; 2 C.D. R. 1134; UL. J, Ex, 
53; 2 W. R. 627; 156 E. R. 424; 102 R. R. 541. 

(8) (1900) 2 Ch. D 410. 


*Page of (1654) 10 ix. [ëd] 
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He quotes for his authority Forster v. 
Hale (5) and Dale v. Hamilton (6) but he 
still adheres to the view expressed by him 
in Grey v. Smith (4). There seems to be 
some conflict, therefore, between the deci- 
sions of the Eaglish Courts, and T think 
the question must be examined to see whe- 
ther this deed of release is really a docu- 
ment which extinguishes an interest in 
immoveable property. 

It is well settled law that a contract for 
the sale of shares in companies owning 
immoveable property is not affected by 
the Statute of Frauds, and it is some- 
what dificult to see what distinction can 
be drawn between the interestofa share- 
holder in immoveable property belonging 
to the company and that of a partner in 
immoveable property belonging to the 
partnership business. A share-holder, 
although he may not have any power to 
dispose of the property of the company, 
yet has an interest in it as it is out of 
such property that he derives his share 
ia the profits of tha company. Similarly 
in a partnership business, a partner may 
ba a co-owner in the property, but he hag 
no right to ask for a share in that pro- 
perty but only that the partnership busi- 
ness should bs wound up, including 
therein the sale of the immoveable pro- 
perty and to ask for his share in the result- 
ing assets. Bəfore a partner releases his 
right in the partnership property, that 
property belongs to the partnership and 
incidentally to him as a member of the 
partnership but not in his individual 
capacity. When, therefore, he retires from 
the partnership by releasing his rights 
therein, the property still remains the 
property of the partnership and the action 
in releasing his rights does not actually 
extinguish his right in the immoveable 
property, for he receives his share of the 
assets on going out of the partnership and 
the immoveable property still rəmains the 
property of the partnership as it was 
before. I would, therefore, hold that Ex. 
JIL does not require registration. Even if 
this view is not correct, I think there is 
another ground for holding that Ex. III 
is admissible in evidence based on s. 49 
of the Registration Act which says that 
no document required by s.17 to be re- 
gistered shall be received as evidence of 
any transaction affecting such property, 
Although, therefore, this release deed may 
require registration under s, 17, yet it may 
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be received as evidence, if it is not receiv- 


ed as evidence of any gransaction affecting. 


such property. Here, the transaction has 
the effect of leaving the immoveable pro- 
perty in the same.state as it was before, 
namely, as property belonging to the part- 
nership. The fact that that partnership 


consists of one partner less than before does - 


not affect the immoveable property. This 
seems to be clear from the decisions re- 


garding shares in joint stock companies, . 


whether incorporated or unincorporated. 
The property remains the partnership pro- 
perty and is not affected by the change in 
the body of persons owning it. In this 
view, then Ex. IIHI is admissible in evi- 
dence, even if it requires registration as a 
document extinguishing an interest in 
immoveable property. I must, therefore, 
come to the conclusion that the judgment 
of the learned Judge is wrong and that the 
decree of the learned Sub-Judge must be 
restored with costs both here and in seeond 
appeal. 

Appeal No, 43 of 1925 follows this and 
there will be a similar order in that appeal. 

Madhavan Nair, J.—I agree and 
have nothing to add. 


V.N. V. Appeals allowed, 


CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATE DECREES Nos. 1766, 
1768, 1769, 1771 To 1773, 1775 To 1781, 
1783, 1798, 1801, 1804, 1805 AND 
1809 oF 1923. 

December 7, 1925. 
Present:—Justice Sir Ewart Greaves, Kr., 

and Mr. Justice Panton. 
K.S. BONNERJI, OFFICIAL RECEIVER, 
HIGH COURT—P aintirF—PETITIONER 
_ versus 
MAHAMED FOIZ AND orHnrs—DEFENDANTS 
— RESPONDENTS. 
Bengal Tenancy Act (VIII of 1885), s. 103—Record 
of Rights, entry in—Presumption—Burden of proof. 
Where a Record of Rights records certain tenants as 
holding at fixed rates, there is no onus upon the 
tenants to produce evidence in support of the entry as 
to a uniform rate ofrent. The entry may require 
very slender evidence, to rebut the presumption raised 
by it, but so long as the entry remains unrebutted, the 
tenant is entitled to rely on it and itis for the land- 
lord to displace the entry. [p. 885, col. 1.) 


Appeals against the decrees of the Special 
‘Judge, Tipperah, dated the 24th Febru- 
ary, 1923, modifying in No. 1766, and revers- 
ing in No, 1768 and affirming the rest of 
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the decrees of the Assistant Settlement 
Officer of Comilla, respectively, dated the 
15th of October, 1920. 

Babus Gobinda Chandra De Roy and 
Monmohan Banerji, for the Appellants. 

Babus Nripendra. Chundra Das and 
Nikunja Behary Roy, for the Respondents. 

Babu Biraj Mohan Mazumdar, for the 
Deputy Registrar. : 

; JUDGMENT. 

Greaves, J.—Appeals Nos. 1766, 1769, . 
1776 and 1778 of 1923 have abated and are 
dismissed with costs. 

The other appeals arise out of proceed- 
ings under s. 105 of tho Bengal Tenancy 
Act and the landlord isthe appellant. The 
appeals are directed against a decision of 
the Special Judge of Tipperah which con- 


| firms a decision of the Assistant Settlement 


Officer of the same place. 

Three points have been urged in these 
appeals. The first is that certain old papers 
of 1795, 1798 and 1800 which are Exs. 
Nos. 12 and 13, the originals of which were 
produced from the Tipperah Collectorate 
and which are said to show variations of 
rent in respect of the premises in suit, have 
not been given sufficient weight in the 
decisions of the Courts below. These 
papers are tahut melani papers and jama 
wasil baki papers. They were filed, it ap- 
pears, under Regulation XLVII of 1793 and 
they were filed in the Collectorate in 1795. 
It is urged that if proper attention is paid 
to these papers the variation of rent is 
established with regard to the tenanciés in 
question and that, accordingly, there is no 
presumption in favour of the tenants under 
the provisions ofs. 50 sub-s. (2) of the Bengal, 
Tenancy Act. So far as this point is con- 
cerned both the Courts below have taken: 
these papers into account and considered 
them for the purposes of the appeals. What 
the léarned Judge, in the Court below says . 
with regard to them in his judgment is that 
even if they are accepted as accurately 
stating the variation at the time they were 
filed they cannot be regarded as a complete 
Record of Rights and as binding on the 
tenants so as torebut the presumption in 
their favour created by. the recent Record 
of Rights. The learned Judge further states 
that if they are accepted, a number of deduc- 
tions and inference will have to be drawn 
which would not be justin the interest of 
the tenants to draw. We have before us a 
statement showing, so far as these appeals 
are concerned, the alleged variation of rent 

i 
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in respect of the different talugs to which 
the tenancies relate and. certainly it would 
appear from the perusal of the materials 
before us that the papers show variation in 
rent so far as the talugs in question are con- 
cerned, Butin view of the fact that both 
the Courts below have taken them into con- 


sideration and held that they cannot he’ 


relied on to rebut the presumption raised 
in the tenants’ favour by the recent record, 
we do not think that there is any reason why 
we should put a different value upon them 


from what has been put by the Courts’ 


below, and I am not prepared to say that 
the learned Judge has fallen into any error 
in law in dealing with these documents, 
Accordingly we do not see any reason why 
we should not accept the evidentiary value 
which he has placed on them and to hold 
that'so far as this point is concerned no 
valid ground for upsetting the judgment of 
the Special Judge has been made out. ' 

We now come to the second point. This 
point relates only to Appeals Nos. 1777, 
1771, 1772, 1783, 1798, 1801 and 1805. 
What is urged before us ‘is that with regard 
to the tenancies which are covered by these 
appeals there are no dakhilas whatsoever 
which support the tenants’ contention of 
uniform rate of rent in respect of the tenan- 
cies in question. Itis stated that if there 
were even two or three dakhilus produced 
by the tenants to show payment of rent at 
uniform rate, the learned Judge would be 
‘quite justified in supporting the entry in 
the Record of Rights but where, as in these 
appeals, no rent-receipts have been produc- 
ed the learned Judge should have held 
that there is nothing to support the entry 
in the Record of Rights with regard to the 
fixity of rent in respect of these tenancies. 
It is stated generally that these rent appeals 
have been dealt with in a lump and that 
where no dakhilas exist the tenants have 
not established a uniform rate of rent. It 
seems to me that this argument is founded 
ona fallacy. The Record of Rights records 
_ the tenants of these tenancies as holding at 
fixed rates. It may require very slender 
evidence to rebut the presumption raised 
by that'record but so long as the entry re- 
mains unrebutted it seems to me that there 
. is no onus on the tenants to produce evi- 
‘dence of a uniform rate of rent. Upon 
what evidence the entry is based we do 
“not know but until that entry is displaced 
by the landlord the tenant is entitled to 
rely on it and it seems to mei1 at he 18 not 


OFFICIAL RECEIVER, HIGH COURT V. MAHAMED FOIZ. 


695 


bound to produce any eevidence in support 
of the fixity of rent so longas the entry itself 
remains unrebutted. Itis stated that the 
entry has been rebutted by reason of the 
tahut melani papers and jama wasil baki 
papers to which we have just referred. It is 
not necessary to repeat what we have al- 
ready stated with regard to these papers’ 
but I am unable to agree with the conten- 
tion that there is any onus on the tenants 
until the entry is displaced by some evi- 
dence tendered on behalf of the landlords. 

The next pointconcerns Appeals Nos, 1768, 
1772, 1771, 1773, 1775, 1777, 1779, 1780, 1781, 
1783, 1798, 1801, 1804, 1805 and 1809. It is 
stated that in these eases the present tenan- 
cies are the result of the splitting up of the 
original tenures which were created and it 
is, therefore, stated that no presumption 
arises with regard to these tenancies because 
they are not original tenancies owing to the 
fact of their having been split up at some 
date which is unknown and we were referred 
to two cases reported as Uday Chandra 
Karji v. Maharaja Nripendra Nurayan 
Bhup (1) and Krishna Kamini Dasi v, Nil 
Madhab Saha (2) which are cited to show 
there is a conflict of authorities and we were 
invited to accept the authority of the first 
case and to refer the matter to a Full Bench 
for the decision of the question of law siated 
to arise by reason of the conflict of decisions 
in those two cases. We, however, see no 
reason to do this. There is no doubt ag 
stated in the last case that some presump- 
tion would arise if the proportionate rent 
fixed for the diiferent holdings was the same 
as that of the original tenures out of which 
they were created and here again it seems 
to me that the tenants are entitled to rely 
on the entry in the record and are not bound 
to adduce evidence of uniform rate of rent 
until the landlord has displaced the pre- 
sumption raised by the entry in the record, 
This being so, I think that it is impossible 
for us to say that there has been any error 
of law with regard to these tenures which 
have been split up from time to time and to 
say, as we were asked to say, that no pr-- 
sumption arises by reason of the provisions 
of s. 50. 


I think, therefore, that for the reasons I 
have indicated the decision of the learned 
Special Judge is correct and these appeals 


4) 1 Ind. Cas. 4; 36 C. 287; 13 C. W. N. 410. 
me Ny Ind. Cas. 312; 36 O.L. J. 382; A. 1. R. 1923 
Cal. 
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fail and are dismissed with costs—hearing- 
fee, five gold mohurs for all the appeals. 
Panton, J.—I agree. 
Zz K, ` Appeals dismissed. 





LAHORE HIGH COURT. 
Seconp Givin APPEAL No. 389 or 1926. 
June 10, 1926. 

Present:—Mr. Justice Jai Lal. 
ZAMAN ALI SHAH AND ANOTHER—- 
PLAINTIFFS—ÅPPELLANTS 
VETSUS 
RURA AND OTNERS—DEFENDANTS— 
RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Arts. 184, 148, 
application of. 

Article 134 of Sch. I to the Limitation Act applies 
only to bona fide purchasers; to other purchasers 
Art. 148 applies. [p. 887, col. 1.] 

Wazir Chand v. Nathu Ram, 80 Ind. Cas. 321; 6 L. 
L.J. 151; A.I. R. 1924 Lah. 468; 1 L. C. 346, fol- 
lowed. ` 

A vendee ‘who purchases property from a mort- 
gagee with conditional sale without making enquiries 
as to whether the latter had acquired full proprietary 
rights by taking steps under the Bengal Land (Re- 
demption and F'oreclosure) Regulation XVII of 1806 
is not a bona fide purchaser. lp. 886, col. 2.] 


Second appeal from a decree of the Dis- 
trict Judge, Jullundur, dated the 17th 
November, 1925, affirming that of the Sub- 
ordinate Judge, Third Class, Jullundur, 
dated the 10th December, 1924. 

Lala Badri Das, R. B., for the Appellants. 

Mr. Jagan Nath Aggarwal, for the Re- 
spondents. 

JUDGMENT.—The suit out of which 
this second appeal arises was for possession 
by redemption of mortgaged property. There 
was a condition in the deed that if the mort- 
gage be not redeemed within two years then 
the mortgagee would become the absolute 
owner of the property mortgaged. The 
mortgage was created in 1894, In 1900 the 
mortgagee sold this property to the defend- 
ant. The plaintiff is a purchaser of the 
equity of redemption from the original 
mortgagors under a sale-deed executed in 
1923, The only question debated before me 
is that of limitation. 

On behalf of the defendants it is con- 
tended that Art. 184 of the Indian Limita- 
tion Act governs the case. The plaintiffs 
on the other hand claim that the ordinary 
period for a suit for redemption, t.e., 60 
years under Art, 148 applies. It appears 
that proceedings were. taken by the mort- 
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gagee under Regulation XVII of 1806. 
These, according to the learned District 
Judge, were not valid owing to certain 
defects in procedure. This finding is not 
challenged before me by either party. The 
District Judge has held that Art. 134 ap- 
plies, because in his opinion the defendant, 
the transferee of the property, “satisfied 
himself that under the terms of the mort- 
gage-deed his vendor ‘could acquire an 
absolute right in the property as owner and 
also that it may be taken that he further 


` satisfied himself that the original mort- 


gagee took steps prescribed by law to be- 
come the full owner.” He consequently 
held that transferee had every reasonable 
ground for believing that his alienor had 
power to convey an absolute interest in the 
property. 

The learned Counsel for the appellants 
contends that the sale in favour of the de- 
fendants was not of the proprietary rights 
in the property in suit but of mortgagee 
rights. In this contention I do not agree. 
Though the deed is somewhat vague, still 
I hold that what was intended to be sold 
was proprietary rights in the property. .It 
was recited inthe deed that there was a 
condition of bai bilwafa in the mortgage- 
deed but that the mortgagors had not 
redeemed the mortgage and further that 
according -to the terms of the deed bai 
bilwafa had come into operation and the 
mortgagors had no interest left in the pro- 
perty and, therefore, all the interest of the 
vendor was sold to the vendee. I consider 
that the above clearly indicates that the 
proprietary rights were sold. 

The facts recited abovealgo show that it 
was brought to the notice of the vendee that 
there was a condition of bai bilwafa. No 
mention was made of the proceedings under 
Regulation XVII of 1806. There was, 
therefore, all the greater reason why the, 
vendee should have satisfied himself that 
his vendor had acquired full proprietary 
rights by taking the necessary legal steps. 
It cannot be assumed, as the learned Dis- 
trict Judge has done, that the vendee did 
so. If the vendee had made proper’ en- 
quiries he would have discovered that the 
bai bilwafa proceedings were defective. 
He cannot, therefore, be held to have acted 
in good faith as that term is defined in the 
Indian Limitation Act. 

The next question is whether Art. 134 
governs the case of the purchaser in good 
faith only. In this connection reliance was 


[26 1. 0. 1926} 
placed by the learned Counsel for the 
appellants on Sri Ram v. Matwala Ram (1). 
This case was affirmed on a Letters Patent 
Appeal by a Division Bench of this Court 
whose judgment is printed at page 321 
of Vol, 80 of Indian Cases [Wazir 
Chand v. Nathu Ram (2)] In that case 
it has been held that Art. 134 applies 
only ta hona fide purchasers and that to 
other purchasers Art. 148 applies. “A large 
number of authorities are cited in support 
of this view. I must follow the previous 
judgments.of this Court. 


The consequence is that this appeal is 


accepted and the plaintifis’ suit decreed 
with costs throughout. 

8. D. Appeal uccepted. 

a 71 Ind. Cas. 577; A. I. R. 1923 Lah. 219. 

1) 80 Ind. Cas. 321; 6 L. L. J. 151; A. I. R. 1924 Lah, 
- 468; 1 L. O. 316. . 


PRIVY COUNCIL. 
APPEAL FROM BaLUCHISTAN JUDICIAL 
COMMISSIONER S COURT. 

March 18, 1926. 
Present:—Viscount Haldane, Lord 
Phillimore and Mr. Ameer Ali. 
HAVELI SHAH AND ANOTHER—ÅPPELLANTS 

VETSUS ` 
Khan Sahib Sheikh PAINDA KHAN 
-—-RESEONDENT. 

Limitation Act (IX of 1908), Sch. I, Art. 27—Sutt 
.for damages for procuring breach of contract—Limita- 
tion—Striking out party and re-substitution, effect of, 
on limitation. ` 

‘A suit for damages for improperly enticing third 
parties to break their contract with the plaintif is 
governed by Art. 27 of Seh. I to the Limitation Act. 
Lp. 869, col. 1.3 : 

Where the name of a defendant is struck out, the 
-suit as against him is brought to an end, and the 
re-substitution of his name can ba treated only as the 
institution of a new suit against him, for purposes 
of limitation. |p. 869, col. 2.] M 

Messrs. G. Lowndes and A. Majid, for the 
Appellants. l 

Messrs. W. Schwabe and H. Collins, for the 


Respondent. 


JUDGMENT, 

Viscount Haldane.—This is an 
appeal from the Court of the Judicial 
Commissioner in Baluchistan, The appel- 
lants are minors and are the sons of one 
Lala Sundar Dass, who died in October, 
1421. There was a claim made by the re- 
spondent against the deceased on 24th March, 
1921, before H. M. Consul for Sistan in 
Persia. After the death of Lala” Sundar 
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Dass the Consul tyansmitted the claim to 
the Political Agent at Quetta, which isin 
Baluchistan. The case stood over until a 
guardian to the sons had been appointed. 
This appears to have been directed by 
order made by the Political Agent at Quetta. 
On 7th July, 1922, Musammat Khushal 
Devi, the mother of the two sons, wás 
formally appointed guardian of the property 
and persons of the two minor sons by the 
.Senior Sub-Judge of the Gujrat District of 


“the Punjab, where the sons were resident. 


The guardian repudiated liability for the 
claim, andon 23rd November, 1922, a plaint 
was lodged in the District Court at Quetta 
by the respondent against the sons and the 
mother as their guardian. 

The circumstances out of which theclaim 
arose were these: The respondent, who 
was plaintiff, alleged that he and the 
deceased Sundar Dass, were rival transport 
contractors to the British Government in 
connection with certain Military operations 
carried out in Persia by a Force known as 
the Eastern Persian Cordon in 1919 and 
1920. The act complained of was that 
Sundar Dass had improperly got away from 
the respondent a large number of camels con- 
trolled by the respondent for the purposes of 
his contract. It was not disputed that this 
wrong, if it was committed, took place in 
Persian territory between the months of 
January and the end of October, 1920. 
These allegations were sufficiently precige to 
define the fashion in which the camels 
were taken away, assuming that they were 
so taken. But it is clear from what has 
been alleged that each of the two contrac- 
tors for the provision of transport carried 
out their contracts in part at least by sub- 
contracts with jamadars, who hired e:mels 
locally from their particular owners and 
supplied them for use to the contracters. If 
so, and if the claim was well-founded, the 
real complaint was that the late Sundar 
Dass had improperly enticed the jamadars 
of the respondent into breaking their con- 
tracts by putting the animals which th-y 
had contracted to supply to him at the 
disposition of Sundar Dass himself, In the 
plaint there are other allegationsof direct 
seizure of the respondent's camels, and also 
of anagreement made under Government 
orders to pay the amount of the loss to the 
plaintiff due for wrong done. No particu- 
lars of such direct seizure or of such an 
agreement appear to have been brought 
before the Court, and their Lordships 


Es 
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think that the real case set up by the 


plaintif was probably one of enticing the’ 
_jamadars into breaking their contracts with 


the plaintiff. 

The claim was the subject in the first 
instance, of complaint, on 29th November, 
1919, to the British Consul at Sistan against 
the conduct of Sundar Dass, and subse- 
quently, in a letter of 24th March, 1921, 
the respondent requested the Consul to 
recover for him from the latter the amount 
of his loss. The Consul was a judicial, as 
well as an executive officer, and if was 
open to the respondent to have instituted 
proper proceedings in the Consular Court 
for recovery of the amount. This he did 
not do. , The Consul on 28th November, 1921, 
reported the claim to the Political Agent 
at Quetta, who said that nothing could be 
done there untila guardian of the property 
of the deceased Sundar Dass had been 
appointed. This, as already stated, was 
subsequently accomplished. h 

Their Lordships have examined the docu- 
ments relating to what took place in Bistan, 
and they are of opinion that no legal 
proceedings were taken in the Consular 


_Court there or anywhere until the case was 


launched in Quetta. The wrong, if com- 


‘ mitted, was probably committed in Persia, 


and the Consular Court for the District of 


‘ Sistan would have had jurisdiction to 


adjudicate on it, but nosteps to this end 
were taken. There was no more than the 
informal complaint which was ultimately 
referred to Quetta. As to the jurisdiction 
of the Court there, their Lordships do not 
see their way to hold that there was not 
jurisdiction. Sundar Dass had in his life- 
time carried on a large amount of business 
there, andthe place was one where it was 
natural that his accounts should be settled 
up. Although Sundar Dass appears to 
have been ordinarily resident in the Punjab 
there is no doubt that he carried on business 


-at Quetta, and their Lordships think that 


it was open to the respondent to sue him 
there under the provisions of ss. 19 and 20 
of the C. P. ©. This was the course taken, 
for on 23rd November, 1922, the respondent 
instituted a suit inthe Court of the Dis- 
trict Judge at Quetta against the late 
Sundar Dass’s two sons and their mother 
as their guardian, to recover Rs, 6,88,350 
as damages for tort or alternatively as 
damages for breach ofan alleged agreement 
to pay Rs. 150 for each camel wrongfully 
taken from the plaintiff. 
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Their Lordships feel bound to observe 
on the unfortunate history of this litiga- 
tion in the Courts at Quetta. There were 
not only delays caused by divergences of 
judicial opinion, brt-in some instances the 
Judges re-considered conclusions to which 
they had come, and the parties were in 
consequence exposed to uncertainty and 
expense. For example, the order, on 20th 
January, 1923, of the District Judge at 
Qnetta, finding that a cause of action arose 
there, andthat his Court had jurisdiction, 
wason the 22nd March following recalled 
by the Judicial Commissioner, and the case 
was returned to the lower Court for further 
inquiry. As the result of this, the District 
Judge found in an order made on 19th 
April, 1923, that he had no jurisdiction. 
On 12th June, the Judicial Commissioner, 
however, came to the conclusion that after’ 
all there was jurisdiction. A petition of the 
sons for leave to appeal to the Privy Council 
against this, was refused on the ground 
that the provisions of the C. P. C., relating 
to the grant of leave to appeal to the 
Privy Council were notin force in Baluchis- 
tan. The Judicial Commissioner had also 
held, by his order of Tth June, 1923, that 
the names of the sons should be struck out 
as defendants, and ihose ot the administra- 
tors of the estato of Sundar Dees substituted, 
but that the suit could nevertheless go on 
as framed. This gave rise to fresh ques- ' 
tions as to the liability of the estate of a 
deceased-as a tort-feasor after his death. 
At this stage Musammat Khushal Devi, 
the mother and guardian of the two 
minors, claimed that, as she was not ad- 
ministratrix ‘of the estate, she should not 
be called on to defend the suit. There 
had been a reference by the Local Govern- . 
ments of the Punjab and of Baluchistan 
to the Governor-General in Council in 1922 - 
to decide in which of these countries there 
should be proceedings for the appointment 
of a guardian of her sons and of the proper- 
ty of the deceased, and a decision had 
been given on the reference that the matter 
should be disposed of in the Court of the 
Senior Sub-Judge at Gujrat in the Punjab, 
The result of this was that in July, 1922, 
the Sub-Judge himself was appointed Offi- 
cial Trustee for the sons and the mother 
was appointed their guardian. As the 
result of consideration, the Judicial Com- 
missioner at Quetta came to the conclusion 
that his own order of 12th June, 1923, had 
been wtong, and that the two sons should 
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_ be restored to the record as defendants 
through their mother and guardian. This 
. was on 2lst June, 1924. 

After the order, made on 12th June, 1923, 
striking out the names of her sons as de- 
fendants, the sons applied to the Sovereign 
in Council for leave to appeal on this 
question of the jurisdiction of the Court 
at Quetta. They contended that if the suit 
went on, even in its new form, they would 
be affected. On the 20th November, 1923, 
‘the Judicial Committee held that, as the 
- gons had been struck out, no application 
from them for leave to appeal could be 
entertained. The effect, however, of the 
order of the Judicial Commissioner just 
referred to professes to be to restore the 
sons as defendants. 

Since then the suit las pursued its course. 
Questions of limitation and of the suit being 
now out of time have been raised, and 
also questions as to the jurisdiction of the 
Courts at Quetta, and as to the effect of 
the order of the Judicial Commissioner 
‘purporting to restore the names of the 
appellants as defendants. The question of 
jurisdiction thair Lordships have already 
disposed of. That asto limitation becomes 
important. The Schedule of the Limitation 
Act of 1998 prassribes, under Art. 27, that 
a suit is to be barred ‘after one year ‘from 
the date of breach if it is one for com- 
pensation for inducing a person to break 
contract with the plaintiff. Under Art. 36 

“a suit for compensation forany malfeasance, 
misfeasance, or non-feasance independent 
of contract, and not specially provided for 
in the Act, is to bs barred in two years. 
By Art. 49 compensation for wrongfully 
taking or detaining specifie moveable pro- 
perty must be claimed within three years, 
and by Art. 115 compensation for ths breach 
of any contract express or implied not in 
writing, registered, and not in the Act 
specially provided for is to be claimed 
within three years. 

In their Lordships’ view, the real claim 
made in these proceediugs is one which 
` falls under Art. 27 above quoted. As it is 
common ground.that the wrong allegei was 
committed not later than the end of October, 
1920, it is clear that this claim is barred by 
limitation. For the‘date of the first plaint 
at Quetta is 23rd November, 1922, and 
- there was, in their Lordships’ view, no 
judicial proceeding before that in Sistan. 

But the matter does not end there. By 
his order of 12th June, 1923, the Judicial 
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Commissioner struckout the names of the 
sons who are the present appellants as 
defendants and substituted as the only de- 
fendants the administrators of the estate 
of Sundar. Dass. The suit was thereby 
brought to an end as against the sons. 
On 2lst June, 1924, the Judicial Commis- 
sioner reviewed this order and altered it. 
He held that as no formal Letters of 
Administration had been taken out, the 
previous order was wrong and he directed, 
but only after the lapse of a year, the 
names of the sons to be restored as defend- 
ants through their mother and guardian. 
The original plaint’ of November, 1922, 
against the sons had been superseded by a 
July, 1923, amended in 
accordance with the Commissioner's earlier 
order so as to be directed against the estate 
alone. 

This amended plaint is again to be 
superseded by one in which the suit is to 
bs one against the sons alone. The latter 
now come before the King in Council, and 
not unnaturally ask that the plaint thus 
amanded should be treated as instituting a 
new suit, and they claim that this suit is 
out oftime and barred by limitation, inas- 
much as more than three years have elapsed 
between the alleged wrong in October, 
1920, and 21 it June, 1924, when their names 
were re-inserted. Whatever the nature of 
the action they say, be it for enticement or 
for simple tort, or for any breach of contract 
that has been suggested, they are now 
entitled to have-it dismissed as against 
them as being out of time. 

To this contention their Lordships do 
not see any answer. They think that the 
appellants are entitled to succeed on this 
point. 

As the appellants have been wrong on the 
question of jurisdiction, and ag the parties 
generally cannot bs themselves wholly dis- 
sociated from the unsatisfactory course 
which the proceedings have followed, there 
will be no costs of this appeal awarded to 
either of the parties. The suit will simply 
be dismissel without costs as against the 
appellants. 

Their Lordships will humbly advise His 
Majesty accordingly. . 

A. N. A. Appeal allowed. 

Solicitors for the Anpellants:—Messrs, 
Rinken, Ford and Chester. 

Solicitors for the Rəspəa lents: —Mesars. 
Bracewell and Leaver. 


890 
LAHORE HIGH COURT. 
FULL BENCH. 
First CIVIL APPEAL No, 669 or 1921. 
June 24, 1926. : 
Present :—Sir Shadi Lal, Kr., Chief 
Justice, Mr. Justice Broadway, 
Mr. Justice Harrison, Mr. Justice 
Fforde and Mr. Justice Campbell. 
JASWANT RAM AND oTHERS—PLaINTIFFS ~ 


APPELLANTS 
Versus 
MOTI RAM AND OTHeRS—DEFENDANTS — 
RESPONDENTS. i 
Redemption suit—Jurisdiction value—Mortgagee’s 
charge on morigaged property determines value— 


Amount exceeding pecuniary limits—Procedure. 

Ina suit for the redemption of immoveable pro- 
perty the value for purposes of jurisdiction is the 
amount found by the Court to be the value of the 
mortgagee's charge on the property and not the amount 
alleged by the plaintiff to be due to the mortgagee. 
[p. 892, col. 2.) 

(Case-law reviewed). 

Obiter dicta.—-There is no special rule governing 
the valuation of a suit for redemption. Therefore, 
the Court must act upon the general rule that the 
valuation of a suit must follow the value of the 
subject-matter thereof. [p. 891, col, 1.] 

The value of the subject-matter of a redemption 
suit is the amount of the mortgagee’s charge on the 
property mortgaged to him. It is the decision of a 
competent Court, and not the assertion of either 
- party, which fixes the sum actually due on the 
strength of the mortgage. lt is that sum which 
settles the jurisdiction of the trial Court and also 
furnishes the test for. determining the forum of ap- 
peal. [p. 892, col. 1.] , 

If the amount found to be due to the mortgagee 
exceeds the pecuniary limits of the Court, it should 
either dismiss the suit for want of jurisdiction or 
return the plaint for presentation to a próper Court. 
But while the Court is competent to decide that it 
has no jurisdiction to hear and determitie the suit, 
because the amount due to the mortgagee oxceeds 
its pecuniary jurisdiction, it has no authority to fix 
the exact amount due to him. Such an adjudication 
can be made only by a Court of competent jurisdic- 
tion. [p.891, col. 2.] 

First appeal from a decree of the Sub- 
ordinate Judge, First Class, Muzaffargarh, 
dated the 13th December, 1920. 

Bakhshi Tek, Chand and Mr. Hargopal, 


for the Appellants. g 

Lala Sardha Ram, R. 9., for the Respond- 
ents. 

ORDER. 

Shadi Lal, C. J.—This reference to the 
Fall Beach arises out ofa suit for there- 
demption of a mortgage, and the question 
of law upon which we are invited to pro- 
nounce our opinion, is whether the value of 
such a suit for the purpose of jurisdiction 
is thesum found by the Court to be the 
amount of the mortgagee’s charge on the 
property or the amount alleged by the 
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plaintiff to be due to the mortgagee. The 
plaintiff sought to redeem the- mortgaged 
property on payment of Rs. 790 or such 
sum as may be found to be due to the mort- 
gagee; but the defendant pleaded that the 
mortgage debt amounted to more than 
Rs. 20,000. The Subordinate Judge of the 
First Class, who adjudicated upon the dis- 
pute between the parties, passed a decree 
for redemption on payment of a sum ex- 
ceeding Rs. 5,000, and against that decree 
the plaintiff has preferred an appeal to . 
this Court. The pointfor determination is < 
whether the appeal lay to the District Judge. 
or to the High Court, 

Now s. 39, sub-s. (1) of the Punjab 
Courts Act, VI of 1918, provides that an 
appeal from a decree or order of a Subordi- 
nate Judge shall lie to the District Judge 
where the value of the original suit, in 
which the decreeor order was made, did 
not exceed Rs. 5,000 and to the High Court 
in any other case. What was the value of 
the suit in which the decree in question 


-was passed ? For this purpose we must 


turn to the Suits Valuation Act, VII of 
1887, and see whether that Statute lays 
down any rule for determining the value of 
a- suit for redemption. It will be observed 
that para. ix of s.7 of the Court Fees Act, 
VII of 1870, furnishes a simple rule for as- 
certaining the amount of the Court-fee pay- 
able on a suit against a mortgagee for the 
recovery of the property mortgaged, name- 
ly, that the Court-fee must be computed- ac- 
cording tothe principal sum expressed to 
be secured by the instrument of mort- 
gage. There is,. however, nothing in the 
Suits Valuation Act orin the rules framed 
thereunder which governs the value of such 
a suit for jurisdictional purposes. Section 
8 of the aforesaid Act, no doubt, mekes the 
value of certain suits for purposes of 
jurisdiction identical with their value for 
computation of Court-fees, but it expressly 


excludes from its operation suits mentioned 


in para, ix of s.7 of the Court Fees Act, 
and, as stated above, redemption suits are 
referred toin that paragraph. Nor doess. 
9 of the Suits Valuation Act help us in 
the matter. That section empowers the 
High Court to frame rules for determining 
the value of certain suits, but no such rule 
has been. framed for regulating the value 
of aredemption suit, 

It is clear that a suit of the character 
dealt with by this reference does not come 
within the ambit of any legislative enact- 
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ment or statutory rule, and we must have 
recourse to general principles i in order to 
determine the question. Now, the ordinary 
rule governing the value ofa suit for pur- 
poses of jurisdiction is that the valuation 
ofa .suit depends upon the value of the 
subject-matter thereof. What then is the 
subject-matter of aredemption suit? It is 
not the immoveable property mortgaged 
‘by the debtor to his creditor, for the pro- 
perty admittedly belongs to the mortgagor, 
and the dispute between the parties relates, 
not te the ownership of the property, but 
to the amount which the mortgagor should, 
before recovering the property, pay to the 
mortgagee. In other words, the subject- 
matter in controversy is the mortgagee’s 
‘interest in the property, because the object 
of the suit is to extinguish that interest. 
The value of the mortgags3e’s interest is 
measured bythe amount of the charge on 
the property, and not by the market-value 
of the property itself. 

How is the charge on the property to 
be ascertained when there is a conflict be- 
tween the parties? Now, in the first instance, 
the plaintiff states in his plaint the amount 
which, according to him, is due on the 
foot of the mortgage, and he being the 


`- dominus litis has the privilege of fixing the 


value of the suit. But this valuation can 
be regarded as onlya tentative valuation 
and is always subject to the decision of 
the Court. Itis beyond dispute that the 
amount ofthe charge depends, not upon 
the ipse dixit of the plaintiff, but upon the 
adjudication made by the Court. Thereis, 


however, a divergence of judicial opinionas ` 


to whether the jurisdiction of the Court as 
fixed by the plaintiffs valuation in his 
plaint is ousted, if the amount ascertained 
by the Court exceeds the pecuniary limit 
of its jurisdiction. The High Courts of 
Calcutta and Bombay have answered ‘the 
question in the affirmative, but the contrary 
-view has been adopted by the Madras and 
Allahabad High Courts. A Fall Bench of. 
the Punjab Ohief Court in Muhammad 
Khan v. Ashak Muhammad Khan (1) follow- 
ing apparently the judgment in Hazara 
Singh v. Lal Singh (2) have affirmed the 
proposition that jurisdiction in a suit for 
redemption isto be determined with refer- 
ence to the claim made by ths plaintiff 
and not to the decision upon that claim, 
but I am unableto endorse the view that 


(1) 106 P. R. "1895. > 6 
(2) 63 P. R. 1891. 


JASWANT RAM V, MOTI RAM. 


891 


the assertion of the plaintiff. should continus 
to be the basis of jurisdiction even if itis 
found to be incorrect. As observed by 
Plowden, J., in Rajo v. Dasu (3) the amount 
alleged by the plaintiff to be due to the 
mortgagee must be taken prima facie the 
value of the suit, but the learned Judge 
takes care to point out that the Court tak- 
ing cognizance, of the suit on the strength 
of that allegation cannot pass a decree if 
the amount found to be actually due goes 
beyond the limit of its pecuniary jurisdic- 
tion. In this Province it has been repeated- 
ly held that a Court cannot g:ant a decree 
for possession of inimoveable property on 
‘payment of a sum of money which exceeds 
the pecuniary limit of its jurisdiction, 
vide, inter alia, Muhammad Afzal Khan v. 
Nand Lal (4) and Abdur Rahman v, Charag 
Din (5) and there is no cogent reason for 
departing from thisrule which has been 
followed for many years. 

If the amount found to be due to the 
mortgagee exceeds the pecuniary limits of 
the Court, it should either dismiss the suit 
for want of jurisdiction or return the plaint 
for presentation to a proper Court. It must, 
however, be remembered that, while the 
Court is competent to decide, that it has 
ne jurisdiction to hear and determine the 
suit, because the amount due to the mort- 
gagee exceedsits pecuniary jurisdiction, it 
has no authority to fix the exact amount 
due tohim. Suchan adjudication can be 
made only bya Court of competent jurisdic- 
tion, and not by one which, actording to its 
own finding, is not competent to deal with 
any matter in controversy except the issue 
relating to its jurisdiction. If the Court, 
to which the plaint was presented in the 
first instance, returns it for want of 
jurisdiction, it may then be presented to 
a Court of superior jurisdiction, and the 
decision of the latter Court on the amount 
due to the mortgagee should determine the 
value of the suit for purposes of jurisdic- 
tion, provided always that the amount thus 
‘ascertained does not exceed its pecuniary 
limit. 

Our attention has been invited to the 
judgmentofthe Allahabad High Court in 
Kedur Singh v. Matabadal Singh (6) and to 


(3) 44 P. R. 1888. 
(H 16 P. R. 1908; 73 P. W. R. 1907; 146 P, L. R. 


1903. 
K 19 P. R. 1908; 129 P. L R. 1908; 38 P. W. R. 


mc aT Cas. 7035; 31 A. 44: A. W, N. (1908) 2 
A.L. J. 713, 
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that of the Madras High Court in Mahamad 
Jallaideen Marakayar v. Vijayaswami (7) 
which lay down the proposition that the 
value for purposes of jurisdiction of a suit 
for the redemption of 3 mortgage is the 
amount of the principal mortgage money. 
With due deference to the learned Judges, 
who decided those cases, I am unable to 
concur in their exposition of the law. 
As I have already pointed cut, while 


- the Court Fees Act contains an express 


direction that the Court-fecs in a suit 
for redemption must he computed on 
the principal mortgage-money, there is 
no legislative authority for treating the 
amount of the principal mortgage-money 
as the basis of the value for jurisdiction. 
Indeed, there appears to be aclear indica- 
tion tothe contrary. It is enacted by s. 8 


.of the Suits Valuation Act that where in 


suits other than those referred to in the 
Court Fees Act. s. 7, paras. v, viand ix and 
para. x (d), Court-fees are payable ad 
valorem under the Court Fees Act, the value 
as determinable for the computation of 
Court-fees and the value for- purposes of 
jurisdiction shall be the same. Now, one 
of ‘the classes of suits referred to in para. 
ix of 8. 7 is the suit for redemption, 
and it is incontrovertible that the Legis- 
lature has expressly excluded the suits for 
redemption from the category of those suits 
in which the value for jurisdiction is assimi- 
lated to that for the levy of Court fees. Had 
the Legislature intended that the principal 
mortgage-money, which fixes the amount 
of the Court-fee payable in a suit for 
redemption, should determine also the value 
for jurisdiction, there is no reason whys. 8 
should have removed such suits from the 
operation of the rule contained therein. 

Theresult is that there is no special rule 
governing the valuaticn of a, suit for 
redemption, and in the absence of such a 
rule we must act upon the general rule 
that the valuation of a suit must follow the 
value of the subject-matter thereof, And 
the value of the subject-matter of a redemp- 
tion suit isthe amount of the mortgagec's 
charge on the, property mortgaged to him. 
There can be no doubt that itis the decision 
of a competent Court, and not the asser- 
tion of either party which fixes the sum 
actually due on the strength of the mort- 
gage, and I consider that it is that sum 
which settles the jurisdiction of the trial 

(7) 28 Ind. Cas. 624; 39 M. 447; (1915) M. Ý. N. 239; 
29 M. L. J. 142. - f 
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Court and also furnishes the test for deter- 
mining the forum of appeal. 

My answer to the question submitted to us ° 
is thatin a suit for the redemption of im- 
moveable property the value for purposes 
of jurisdiction is the amount found by the 
Court to be the value of the mortgagee's 
charge on the property and not' the amount 
alleged by the plaintiff to be due to the 
mortgagee. . 

Broadway, J.—I concur in the views 
expressed by my Lord the Chief Justice. 

Harrison, J.—I agree with the learned 
Chief Justice and have nothing to add to his 
clear and exhaustive judgment, 

Fforde, J.—I concur. 

Campbell, J.—I agree. 

S. D. Answered accordingly. 


LAHORE HIGH COURT. 

Srconp CIVIL Apprat No, 2521 oF 1922. 

_ _ May 31, 1926. 
Present:—Sir Shadi Lal, Krt., Chief Justice, 
and Mr. Justice Coldstream. 
NAMDAR SINGH AND ANOTHER— 
DerEnDANTs—APPELLANTS 
versus 
. IBRAHIM, MINOR, THROUGH Musammat 

FATIMA—Puaintirr AND FARIDA AND 

OTHERS—DEFENDANTS—ItESPONDENTS. 

Custom — Alienation — Necessity — Pre-emptor, if 
bound to prove necessity where he is the antecedent 
creditor. ) 

A pre-emptor who has to defend a sale contested on 
the ground of want of consideration and necessity 
stands exactly in the same position as the vendee 
whose rights he has pre-empted. But this does not 
mean that ifthe pre-emptor is himself the antecedent 
creditor whose debts are alleged to have been dis- 
charged out of the consideration money, he is bound to 
prove not only that the debts existed but also that 
they aere raised fora necessary purpose. |p. 893, cols. 
1&2. 

Second appeal from a decree of the. 
District Judge, Ferozepur, dated the 12th 
June 1922, modifying that of the Senior © 
Subordinate Judge, Ferozepur, dated the 
22nd December, 1920. 

Bakhshi Tek Chand and Mr. Hargopal, 


for the Appellant. 


JSUDGMENT.—On the 19th November, 
1918, one Farida along with his son, 
Abdul Aziz, sold by a registered deed some 
230 kanals of land to Wasawa Singh, Nihal 
Singh and Pritam Singh. Namdar Singh | 
and Zaildar Singh sued for pre-emption and 
obtained a decree on the 10th March, 1919, 
the price fixed being the same as the con- 
sideration for the sale, namely, Rs. 5,750. 

? 
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In June, 1919, Ibrahim, the minor son of 
Farida, instituted through his mother, 
Musammat Fatima, the suit from which the 
present appeal arises contesting the sale on 
the usual grounds of want of consideration 
and necessity. The trial Court holding 
that necessity had been proved only to the 
extent of Rs. 626 gave a decree to the effect 
that the sale would affect Ibrahim’s rever- 
sionary rights to the extent of Ra, 313 only. 

The. pre-emptors, Namdar Singh and 
Zaildar Singh, appealed and the learned 
District Judge holding that necessity had 
been proved to the extent of Rs. 1,523 modi- 
fied the trial Court’s decree accordingly. 
The pre-emptors have filed this second 
appeal through Mr. Tek Chand. No 
appearance has been made on behalf of the 
respondent. We find that Alusammat 
Fatima has been duly served with notice 
and we have heard the appeal ex parte. 
Mr. Tek Chand’s main contention is that 
the learned District Judge has wrongly 
applied the principle laid down in Lal v. 
Milkhi (1). That judgment laid down that 
in a case where pre-emptors have to defend 
a sale contested on the ground of want of 
necessity and consideration they stand in 
exactly the same position as the vendees 
whose rights they have pre-empted. The 
learned District Judge bas understood this 
to mean that in every case of this kind, if 
the pre-emptor is himself an antecedent 
creditor whose debts are alleged to 
have been paid out of the consideration 
money, the pre-emptor is bound to prove. 
not only that the debts existed, but also 
that they were raised for a necessary pur- 
pose. This is not, however, the real mean- 
ing of this judgment. No doubt, where the 
vendee is himself the creditor, the re-pay- 
ment of whose loans is consideration for the 
alienatien it ig not sufficient for him merely 
to prove that the debts existed. If the sale 
in such a case is pre-empted, and the pre- 
emptor has to defend a suit brought to avoid 
the alienation on the ground that it was 
unnecessary, the pre-emptor will, in accord- 
ance with the ruling referred to, have to 
prove more than the mere existence of the 
debt, just as the vendee would have to do. 
But in the present case the vendees were 
not the creditors whose debts were the con- 
sideration forthe sale, and the pre-emptors, 
whostand in theirshoes, are not bound to 
prove more than the vendees need have 


. (1) 46 Ind. Cas. 454; 54 P. R. 1918; 122 P. W. R. 
-. 18; 121 P. L. R. 1918. 
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proved, namely, that there were debts due 
which were discharged by the sale. The 
fact that the pre-eemptors happen to be 
the creditors will not put them in a position 
less favourable than that of the vendees, 
It has been admitted from the beginning 
that the debts in this case were not immoral 
or due to reckless extravagance or wanton 
waste on the partof the vendor. We have 
examined carefully the various debts of 
which consideration is stated to consist and 
we need say no more here than that it is 
proved either by oral evidence or by the 
production of documents and endorsements 
made by registering oflicers that there were 
real antecedent debts'which were paid olf by 
the sale. The pre-emptors have, therefore, 
discharged the obligation laid upon them and 
the plaintiff is not entitled to any declara- 
tion. In view of this decision it is unneces- 
sary todiscuss Mr. Tek Chand’s argument 
based upon Dad v. Lal (2) that in the 
circumstances no decree ought to le grant- 
ed even if the necessity and consideration 
are not proved. Sulfce itto say that this 
suit does appear to us to bea collusive one 
instituted by the vendors to undo their own 


We accept the appeal and dismiss the - 
suit with costs throughout. 


A./s. D. Appeal accepted. 
(2) 82 Ind. Cas. 626; 5 L. 389; 6 L. L. J. 334: A. L R. 
1925 Lah. 24; 1 L. C. 267. 
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NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
SECOND UIVIL APPE ML No. 171-B or 1925 
June 28, 1926, 

Present :—Mr. Prideaux, A. J, C, 
PUNDLIK—PLAINTIFF—APPELLANT 
VErSUB 
BUAGWANTRAO-—Derenpayr— 
RESPONDENT. 

Contract alet (IN of 1872), ss. 11, G5--Contrae 
tered into by minor Void l Estoppel, ithether ma a 
contract enforceable—neciion 65, applicability or 
Rules of evidence, whether can- be construed so ra 
nullify express provisions of luw, TER 

A contract made by a minor is a 
ab initio and the minor cannot be made liable 4] 
on the ground of estoppel from the fact t 
caused the other party to believe that he was a 
on the date of the contract. fp. 894, col. 2. 

In a suit upon a promissory note executed x 
defendant while ke was a minor, although Ru ba 
represented his aee n Mo plait, the former is BS F 
estopped from pleading his minority in defence 
the suit. [ibid.] 4 efence to 


nudum puctum 
Lervon, 
hat he 
Major 


s 


Kanhai Lal v. Babu Ram, 8 Ind. Cas. 888; 8 A. L. 
J. 1058 and Kanhaya Lal v.. Girdhari Lal, 13 Ind. 
Cas. 956; 9 A. L. J. 103, followed. : , 

Section 115 of the Evidence Act is no more than a 
rule of evidence which cannot be so construed as to 
nullify-the express provisions of s. 11 of the Contract 
Act, for in a body of codified law, no one enact- 
ment should be so construed as to render the express 
provisions of another enactment absolutely nugatory. 
[p. 894, col. 2; p. 895, col. 1.) 

Section 65 of the Contract Act cannot prevent a 
minor from pleading his minority as a defence in 
the case of a money loan incurred ‘by him during 


his minority. [p. 895, col. 1.] - 

Gokuldas v. Gulabrao, 89 Ind. Oas. 143; A. L R. 
1926 Nag. 108, distinguished. 

Muliabai v. Garud, 53 Ind. Oas. 65; 15 N. L. R. 149, 


followed. : : ; 
Appeal against a decree of the First 


Additional District Judge, Akola, dated 
the Sth April 1925, in Civil Appeal No. 41 of 
1924. : 
“Mr. M. B. Niyogi, for the Appellant. 
Messrs. M. R. Bobde and G. G. Hatwalne, 


for the Respondent. 


JUDGMENT.—In this case the plaint- 
iff, the present appellant, sued on a promis- 
sory note for Rs. 1,000 dated the 25th July, 
1920, executed in his favour by the defend- 
ant. He claims Rs. 1,360 thereon. For the 
defence it was contended’ that the note was 
without consideration and executed as an 
assurance to the plaintiff that the defendant 
would allow the plaintiff to recover his 
money from some banjaris first and would 
not recover his own money first. It was 
further pleaded that at the time of the exe- 
cution of the promissory note the defend- 
ant was a minor, and that the money could 
not, therefore, be recovered. The defend- 


_ant’s story was that he was born in 1903, 


while the plaintiff contended that the date 
of the defendant's birth was in 1900. The 
plaintiff obtained a decree in the first Court, 
but in appeal, on production of certain docu- 
ments, the case was remanded for proof of 
those documents: The lower Appellate 
Court finds that the defendant was a minor 
on 25th July, 1920, and has dismissed the 
plaintiff's claim except. with regard to a 
sum of Rs. 112 admitted. Hence the 
t appeal. : 
The Pap of fact that the defendant 
was a minor when he executed the pro- 
note cannot be disputed here in second 
appeal. But itis pleaded that under s. 115 
of the Evidence Act the defendant is 
estopped from pleading his minority as he 
intentionally caused and permitted the 
plaintiff to believe that he was major on 
the date of the execution of the document 
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sued on, and thereby made thé plaintiff © 
act to his detriment. Jasraj Bastimal v. 
Sadashiv Mahadev Walekar (1) and Dada- 
saheb Dasrathrao v. Bai Nahani (2) are 
quoted in support of this argument. I do 
not think that the minor in the present 
suit is estopped from setting up his minor- 
ity. The Contract Act makes contracts 
entered into by a minor void; ‘and the 
Court should not be compelled to pronounce 
them valid by the provisions contained in 
the Evidence Act. I do not think that, 
when the law of contract declares that an 
infant would not be liable upon a contract, 
he can be made liable upon the same 
contract by means of an estoppel; for a 
provision of adjective law cannot be in- 
voked to defeat the plain provision of a 
Statute. No plea of fraud has been taken, 
but merely a plea of misrepresentation, 
And in Muliabai v. Garud (8) it-was’ held 
that the general rule that no one can be 
allowed to profit by his own fraud is 
subject to the exception that a minor can- 
not be forced to restore the amount of a 
loan taken by him ona void contract. And . 
another exception would be where mis- 
representation has taken place. A contract 
made by a minor is a nudum pactum ab 
initio, Besides, a promissory note is a 
negotiable instrument. It has been held 
in Kanhai Lal v. Babu Ram (4) that ina 
suit upon a promissory note executed by 
the defendant while he was a minor,. 
although he misrepresented his age to the 
plaintiff, the defendant was not estopped 
from pleading his minority in defence to 
the suit, the same view being held in 
Kanhaya Lal v. Girdhari Lal (5). Section 
26 of the Negotiable Instruments Act, 1881, 
states that “a minor may draw, indorse, 
deliver and negotiate such instrument so as 
to bind all parties except himself.” This 
is more explicit than s. 11 of the Contract 
Act. f 
lt hasto be remembered that s. 115 of 
the Evidence Act isno more than a rule 
of evidence; and a rule of evidence cannot 
be so construed as to nullify the express. 
provisions of s. 11 of the Contract Act; for 
in a body of codified law, no one enact-. 
ment should’ be so construed as to render 


(1) 64 Ind. Cas. 457; 46 B. 137; 23 Bom. L. R. 975;. 
A. 1. R. 1923 Bom. 169. 
(2) 41 Ind. Cas. 180; 41 B. 480; 19 Bom. L. R. 561, 
(3) 53 Ind. Cas. 65: 15 N. L. R. 149. 
(4) 8 Ind. Cas. 888; 8 A. L. J. 1058. 
(5) 13 Ind. Cas. 956; 9 A. L. J, 103, 
e 
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the express provisions of another enact- 
m absolutely nugatory. This argument 
ails. 

It is then argued that s. 65of the Contract 
Act applies to the case; but this was not 
pleaded, estoppel only being pleaded; and I 
do not see how this section would prevent a 
minor from pleading his minority in the 
case of a money loan. I am aware of my 
brother Hallifax’s decision in Gokuldas v. 
Gulabrao (6) but that decision relates to the 
particular facts of the case, and does not 
seem tome applicable here. The-case in 
Muliabaé v. Garud (8) seems an answer to 
the contention that s. 65 of the Contract 
Act applies. 

A belated attempt has been made to 
argue that s. 63 of the Contract Act applies; 
but this point was not raised in the plead- 
ings, and cannot be advanced for the first 
time in second appeal. 

The decision of the Court below seems 
to me correct, and I, therefore, dismiss 
this appeal with costs. Appellant will pay 
ape costs, 


. R. D. Appeal dismissed. 
6) 89 Ind. Cas. 143; A. IR. 1926 Nag. 103. 


LAHORE HIGH COURT. 
Szconp Civin APPEAL No. 1205 or 1922. 
May 11, 1926. 

Present:—Mr. Justice Fforde 
and Mr. Justice Campbell. 
KUNDAN AND ordzas-—PLaInrTives 
—APPELLANTS 
VETSUS 
Tue SECRETARY or STATE ror INDIA 
IN OCOUNCIL AND OTHERS —DErenpants 
— RESPONDENTS. 

Hindu Law—Widow—Nature of widow's estate 
where there are no reversioners—Ie-marriage, effect 
of—Gift to stranger, validity —Crown, rights of ~ 
Customary Law of Punjab—Punjab Courts Act (VI of 
1918), s. 41 (8), certificate under, granting of. 

The nature of a Hindu widow's estate in the Pun- 
jab is tobe determined by what the evidence before 
the Court proves to be the custom applicable to the 
parties concerned. If there is no proof of a custo- 
mary rule the question is to be decided in accord- 
ance with Hindu Law, subject to any modification of 
that ‘i by custom which may be proved. [p. 898, 
co 

Under the Customary Law, as under Hindu Law, 
the non-existence of reversioners does not make the 
slightest difference to the limited nature of a widow’s 
interest and to the restrictions on her powers of 
alienation. Consequently, on re-marriage, her estate, 
not being that of a full owner, is forfeited, even 
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if there are no reyersioners and the Crown will be 
entitled to the estate as against a person who claims 
under a gift from her afte her re-marriage. [p. 897, 
col. 1.; 

Collector of Masulipatam v. Caraly Vencata 
Narainapah, BAL L A 529; 2 W. R. P. C. 6l; LSuth. P. 
G. J. 476; l Sar. P. CJ. 820; 19 E. R. 631, followed. 

Allah Ditta v. Gaukra, 93 Ind. Cas. 127; 3 P. R. 
1914; 129 P. L. R. 1914, dissented from. 

The Crown is no party to custom and custom caii- 
not affect its rights and privileges in any way. ip. 
896, col. 2.) 

Where there is no question of conflicting or uncer- 
tain evidence regarding custom, but there is no evi- 
dence at all on the record, no certilicate should be 
granted under s. 41 (3) of the Punjab Courts Act. [p. 
896, col. 1; p. 897, col. 1.! 


Second appeal from a decree of the Dis- 
trict Judge, Ambala, dated the bth Febru- 
ary, 1922, ‘affirming that of the Subordinate 
Judge, First Class, Ambala, dated the 17th 
April, 1917. 

Pandit Nanak Chand, for the Appellants. 

Mr. C. H. Cardon 'Noad, Government 
Advocate, for the Respondents. 


SUDGMENT.—One Ram Saran died 
about 1908 and his widow, Musammat Indi, 
succeeded to possession of his landed 
estate. In 1949 this woman executed a 
document which was registered and which 
stated that her husband’s land had been 
gifted to his ancestors by the ancestors of 
Girdhar and others, that Girdhar and others 
had paid off certain debts due by her hus- 
band and that in consideration of these 
facts she declared that they would succeed 
to the land after her death and undertook 
not to alienate it. J/usammat Indi re-marri- 
ed in March, 1914. She reported the fact 


‘to the Revenue Authorities stating that she 


had lost her rights in Ram Saran’s estate 
by so doing and asking that the estate 
should be mutated in Revenue Records in 
the name of one Ran Singh whom she 
alleged to be a relative of Ram Saran and 
his heir. The upshot, however, of the 
mutation proceedings was thatthe Assist- 
ant Oollector entered the land as having 
escheated to Government on the termina- 
tion of Alusammat Jaodi’s estate. 

This wasin July, 1915. In September 
1915 Musammat Indi executed in favour of 
Ran Singh and registered aformal deed 
of gift of the land calling him her hus- 
band’s collateral. 

Two suits were then brought against the 
Secretary of Siate for possession of the 
land, one by Girdhar and others and the 
other by Ran Singh. Méusammat Indi was 
joined as a defendant in each suit and 
the plaintiff in each was made a defendant 


896 : KUNDAN V. SEOREFARY OF STATE FOR INDIA. 


in the other. Both suits have been dis- 
missed and the disnsissals have been up- 
held onappeal. Both unsuccessful plaint- 
iffg have come to this Court on second 
appeal and this judgment will deal with 
the two Appeals No. 1205 of 1922 by Girdhar 
and others and No. 1278 of 1922 by Ran 
Singh. Musammat Indi has died since 
their institution. 

No. 1205 can be disposed of very shortly. 
Girdhar and others brought forward the 
document of 1909 and asserted, firstly, that 
the land had been gifted by their ancestors 
and, therefore, reverted to them, and 
secondly, that they had paid off Rs. 400 of 
debts due from Ram Saran. They claim- 
ed that in these circumstances Musammat 
Indi was entitled to declare them heirs 
after her re-marriage or death. The trial 
Court held that they had failed to prove 
the gift by their ancestors and had made no 


attempt to prove any payment of debts. 
‘The second finding was not contested in 


appeal to the District Judge nor is it chal- 
lenged in the memorandum of appeal to 
this Court. Wehave refused to listen to 
any argument attacking it. The first 
finding was affirmed by the District Judge 
and is one of fact which cannot be interfer- 


ed with in second appeal. In the memo-. 


randum of second appeal the appellants 
ask for a decree on the ground that as 
proprietors of the village of the same got 
as Ram Saran they have a reversionary 
right superior to Government. This is a 
new point taken neither in the plaint nor 
in the appeal to the District Court and we 
decline to allow it to be raised now. The 
suit was based simply and solely on the 


document of 1909. 


The learned District Judge has given 
these appellants a certificate under s. 41 
(3), Punjab Courts Act, propounding as 
a question of custom “whether there is 
any custom by which the Crown. is not 
competent to object to a disposition or 
grant of property made by the widow of 
the last male owner.” This does not help 
them in any way. In the first place, the 
certificate should not have been granted, 


‘because, so far from the evidence regard- 


ing this so-called custom being conllict- 
ing and uncertain there is no evidence 
about it on the record at all. Secondly, 
there is no question in this case of the 
Grown objecting to any disposition by 


. Musammat Indi. The Crown is in posses- 


sion of the property in suit and it isthe 


[96 I. O. 1926) 
task of the plaintiffs to show that they 
have a better title under which they can. 
turn the Crown oul: Thirdly, the Crown 
is no party to custom and custom cannot 
aifect its rights and privileges in any way, 
m appeal of Girdhar and others must 
ail. ; 
Ran Singh (the appellant in No. 1278) 
based his suit on the allegations (a) that 
Musammat Indi by her re-marriage had for- 
feited all rights to hold her first husband's 
property, and (b), that he (Ran Singh) 
being a near relative of Ram Saran was 
entitled to succeed as heir. This claim 
has been finally disposed of by the lower 
Appellate Court's finding of fact that Ram 
Singh was no relation of am Saran. 

In second appeal his case is that Mu- 
summat Indi did not forfeit her estate 
by re-marriage, that it was an absolute 
estate, and that the gift to him of Septem- 
ber, 1915, was a valid one! This is based 
upon para. Sof the plaint which was in the 
following terms:— $ 

“Musammat Indi, defendant No. 2, on 3rd 
September, 1915, also executed and com- 
pleted a deed of gift ofthe disputed land 
in favour of the plaintiff, who was a col- 
lateral. For this reason too the plaintiff 
is entitled to the land.” | 

We are asked to interpret this as an 
alternative claim, in the event of the 
plaintiff not being held to be a relative 
of Ram Saran, that Musammat Indi did not 
lose her estate on re-marriage as asserted 
at the-commencement of the plaint, and 
that her gift after marriage to the plaint- 
iff, a stranger, was one which she was 
competent to make. To do so appears to 
be stretching the meaning of words some- 
what unduly, but, since the learned Dis- - 
trict Judge has allowed this attitude to 
be taken before him and has granted the 
certificate to be described presently, we 
proceed to deal with the contention. 

The learned District Judge held. that 
Musammat Indi’s rights ceased on her re-- 
marriage, that any person entitled to suc- 
ceed on’her death could succeed on her re- 
marriage, that the Secretary of State was 
better entitled to do so than Ran Singh 
and that the gift was a nullity because it. 
was made after re-marriage. He never- 
theless, under s. 41 (3) of the Punjab Courts 
Act, granted Ran Singh a certificate “that 
there is a question regarding validity of 
a custom involved, viz., whether the Crown 
can object to the alienation by gift made - 
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by a widow after her re-marriage to a 
stranger in favour ofa person who is not 
` a collateral of her husband.” 

. This certificate again is defective. The 
Crown never objected to the gift. The 
Crown was in possession when the gift 
was made and has since resisted attempts 
at ouster by the donee. The real question 
at issue is whether in the circumstances 
of the case, by custom Musammat Indi 
became full owner on Ram Saran’s death 
and whether she remained so after re- 
marriage. The learned District Judge 
considered this’ matter doubtful but he 
had mo right to give the certificate cer- 
‘tifying that the evidence regarding it is 
conflicting and uncertain because there is 
no evidence. , 

` Itis conceded by Mr. Sheo Narain for’ 
the appellant that under Hindu Law (in- 
cluding, necessarily, s. 2 of the 
, Widow's Re-marriage Act) Musammat Indi 
acquired a limited estate for life on the 
death of Ram Saran and lost it entirely 
on re-marriage, and that, as pointed out by 
their Lordships of the Judicial Committeein 
Collector of Masulipatam v. Cavaly Vencata 
Narainapah (1) the non-existence of any 
blood relations of Ram Saran (a fact alleged 
by both parties) made not the slightest 
difference to the limited nature of her life- 
interest and to the restrictions on her 
- powers of alienation, He argued, however, 
that under custom the estate of a widow, 
where. there are no relations of the deceas- 
ed husband, is a full estate unaffected by 
re-marriage. The only authority cited in 
support of this proposition isa dictum de- 
livered obiter in Allah Ditta v. Gauhra (2) 
that a widow's estate is -a limited one, 
but limited only for the benefit of the 
reversioners, and that, when there are 
none, she is to all intents and purposes a 
full owner. l 

We are unable to read this observation 
as a considered pronouncement intended 
to- be authoritative that a Hindu widow 
_ governed by customary rules is a full owner 
when her deceased husband has left no 
relatives, and that her position is essen- 
tially different from what it would be under 
her personal law. Had this been the case, 


the learned Judges would not have used ` 


the words “to all intents and purposes,” 
and obviously the intents and purposes 


(1) 8 M. I. A, 529;2 W.R. P. C. 61;1 Suth. P. O. J. 
476: 1 Sar. P. O. J. 820; 19 E. R. 631, 
(2) 23 Ind, Cas. 127; 3 P, R.1914; 129 P, L, R. 1914, 
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must vary with the particular circum- 
stances of every particular case. Tor 
instance, in the present case, the Crown 
has intervened and is actually in posses- 
sion iu, pursuance of its claim to escheat. 
In Allah Ditta v. Gauhra (2) the contest 
was between a relation of the widow herself 
who secured possession after her death and 
the village proprietors who were held to 


` have to prove any title to the reversion. 
“The effect of a claim by the Crown was 


never remotely contemplated. 

Moreover, there are óther dicta to the 
contrary by Division Benches of this Court. 
One is Dalipa v. Dallu (3) “so far as we 
are aware it has never been suggested that 
the life-interest in an estate which custom 


- grants to a widow is in any way wider 


than the interest which she takes under 
Hindu Law.” 

Another is in Diyal Kaur v. Mehtab Kaur 
(4) “there is no ground for supposing that 
a widow who holds a life interest in an 
estate under custom.has any wider power 


‘of alienation than a widow who holds a 


similar, estate under Hindu Law.” 

A third was delivered in Gobinda v. 
Nandu (5) expressing approval of what 
is quoted above from Diyal Kaur v. Mehtab 
Kaur (4) and the head-note of the report 
states that the Judges have laid down that 
“the estate of a widow under Customary Law 
is subject to the same restriction as that of 
a widow under Hindu Law." 

Weare asked to disregard these observa- 
tions because each of the three dealt with 
a situation where the last male owner had 
left behind him female relatives or male 
relatives through females who under Hindu 
Law would have been entitled to succeed 
as bandhus. It is pressed upon us that 
the remarks must inevitably have been 
inspired by the facts of the particular 
cases with which the Judges. were dealing. 
If weare-totake this view, precisely the 
same Criticism applies to Mr. Sheo Narain’s 
own case Allah Ditta v. Gauhra (2) and it 
must go out too. 

This leaves us with no evidence at all 
regarding the position of Musammat Indi in 
respect of Ram Saran’s estate under custom 
and in accordance with s. 5 of the Punjab 
Laws Act the rule of decision which we 
must adopt is Hindu Law. Under that law 


D 95 Ind. Cas, 413; 4 L. L. J, 336. 
` (4) 74 Ind. Cas, 639; 3 L, L. J. 458. 
(5) 74 Ind, Cas, 644; 5 L. 450; A. I R, 1922 Lah, 


N 
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not only is the gift to Ran Singh after 


the second marriage invalid but the Crown - 


would have had the Power toimpeach an 
unauthorised alienation by Musammat Indi 
before her re-marriage [Collector of Masuli- 
patam v..Cavaly Vencata Narainapah (1) 
already referred to.) 

Indeed a reference tos. 5 of the Punjab 
Laws Act makes it quite clear that Allah 
Ditta v. Gauhra (2) does not state a correct 
general rule and that the correct rule is 
this. The nature of a Hindu widow's estate 
in the Punjab is to be determined by what 
the evidence before the Court proves.to be 
the custom applicable to the ‘parties. con- 
cerned. If there is no proof of a customary 


rule the question is to be decided: in ac- 


cordance with Hindu Law, subject to any, 
modification of that law by custom which 
may be proved. 

| Ran Singh's appeal fails also and both 


.appeals are dismissed with costs. 


A./8, D. Appeal dismissed. 


NAGPUR JUDICIAL COMMIS- 
-SIONER’S COURT. 
: First CIVIL APPEAL No. 6 or 1925. 
4 | April 8, 1926. 4 
Present:—Mr. Kinkhede, Officiating 
AJ J.C 


JANKI BAI—PraintirF—APPELLANT 
: VETSUS ; 
Seth SOBHAGMAL AND OTHERS— 
. DREENDANTS— RESPONDENTS. 
Specific Relief Act (I of 1877), ss. 18 (8), 21— 
Agreement to sell village with cultivating rights in sir 


—Hnforceability by suit—Specific performance refused ` 


—Damayges, how to be assessed—Mortgagees, whether 
can resist claim. : sa 

If specific performance, of a contract of sale of im- 
moveable property cannot be decreed, the person who 
agreed to purchase is entitled to claim damages, 
measured by the excess of the market-value of the 
property on the date of the breach’ over the agreed 
price. [p. 899, col. 2.] : : 

There is no doubt about the power of the Court to 
compel the making and due prosecution of the applica- 
tion for sanction of the Revenue Officer to transfer 
cultivating.rights in sir. Order XXI of the O. P. O. 
makes full provision for that in sub-r. (2) of r. 32 of 
the Order and leaves nothing to the volition of the 
person executing an agreement to sell sir land with 
guch rights. It is, however, futile and contrary to 
the provisions ofs,21 of the Specific Relief Act to 
compel the making and due prosecution of such ap- 
plication if the grant of the sanction is dependent 
on the volition of a Revenue Officer or any other 
person who may refuse it, [p, 899, cola, 1 & 2.) 
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If all the'conditions ofl. (1) ofs. 50 of the Q. P. 
Tenancy Act of 1920 are satisfied, a contract to sell a 
village ‘with cultivating rights is enforceable in a 
Civil Court. [p. 899,-col. 2.] : 

Mortgagees of property agreed to be sold cannot ' 
resist a claim of specific performance of an agree- 
ment to sell but can claim to have their interests 
properly safeguarded under the decree. [ibid.] 


Under s. 18. (3) of the Specific Relièf Act a pur- 
chaser is entitled to redeem mortgages out of the 
purchase-money. [ibid.] : | 

Appeal against a decree of the District 


-Judge, Hoshangabad, dated the 30th Sep- 


tember, 1924, in Civil Suit No. 5o0f 1922. 
Messrs. J. C. Ghosh, W. R. Puranik and 
J. Sen, for the Appellant. eee an. 
Sir B. K. Bose and Mr. P. N. Rudra for 
Respondent No.land Mr. N. G. Bose, R. B., 
for Respondents Nos. 2 and 3, 


rå 

JUDG MEN T.—The plaintiff-appellant, 
Janki Bai, sued for specific performance 
of a contract or, in, the’ alternative, for. 
damages. The only facts to be considered 
in deciding the case are these. In con- 
sideration of a payment of Rs. 5,009 and of 
other things the first defendant, Seth 
Sobhagmal, agreed on the 4th of Septem- 
ber, 1914, to sell to Janki Bai for Rs. 41,100 
at any time during the nextten years a 
certain share in the village of Raisalpur 
in the Hoshangabad District with the 
cultivating rightsinthe sir. Seth Sobhag- 
mal is mainly a money-lender, though: 
he can be called an agriculturist also, and 
he acquired the village share by purchase 
on the 25th of August, 1914, ten days 
before executing the agreement to sell it . 
to Janki Bai. On the 10th of October, 1919, 
Janki Bai sent him a letter calling upon 


-him to sell the share to her,’ and he re- 


fused. Accordingly on the 9th of October, 
1922, she filed the suit out of which the 
present appeal arises, praying that Seth. 
Sobhagmal should be- compelled to carry 
out his promise or should be ordered to 
pay her Rs. 42 000 as damages for failing 
to-do so. On the 18th of March, 1918, Seth 
Sobhagmal executed a usufructuary mort- 
gage of the village share in favour of 
Seth Lachhmandas and Manakchand, and 
they have been impleaded as the 2nd 
and 8rd defendants, as they. are in pos- 
session of the property and. also were. 
aware of the agreement to sell it to the 


_ plaintiff when their mortgage was executed. 


In the Court ofthe District Judge the 
suit was dismissed ina judgment that is 
far from s&tisfactory in many ways, No 
reason is stated for dismissing the claim 


' 
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for damages, but the reason seems to be 
that the learned Judge considered the 
suit was entirely champertous. There 
seems little basis for this belief, and any- 
how the matter is irrelevant. And what- 
ever happened to the rest of her claim, it 
seems beyond. doubt that Janki Bai ought 
to get back at least the Rs 5,000 she paid 
as consideration for the agreement to 
sell. If specific performance cannot be 
decreed, there must obviously be a decree 


for damages, measured by the excess of the’ 


-present value of 
Rs. 41,400. e ` 
In dismissing the claim for specific per- 
formance the learned Judge followed the 
published ruling ofthis Court in Mansingh 
v. Rampiare (1). The principle that has 
been applied: here is certainly stated in 
that judgment, but it was an incidental 
statement of a matter outside the case. 
Clause (2) of s.'45 of the Tenancy Act, 1893, 
which is cl. (1) of s. 50 of the Act of 1920, 
did not apply to the facts of that case, and 
on those facts it was held that the person 
who had agreed to transfer the cultivating 
rights in his sir could not .be compelled 
to apply toa Revenue Officer for sanction 
to the transfer. Skinner, A. J. C., however, 
added: “Even in cases in which cl. (2) of 
s. 45 of the Central Provinces Tenancy Act 
directs that the Deputy Oommissioner 
‘shall sanction transfer’ of the cultivating 
rights in sir land he can hardly be said to 


the property’ over 


‘be ‘bound to convey at the vendor's re- 


F- 


quest’. 


From this obiter dictum we feel bound, 
with respect, to dissent. The question 
stated for decision in that case was whe- 
ther the defendant could be compelled to 
apply to a Revenue Officer for sanction or 
not, but the question discussed was whe- 
ther the Revenue Officer could ‘be com- 
pelled tu.grant the sanction or not, which 
is‘obviously the real question arising here 
as it did there. There is no doubt about 
the power of the Court to compel the mak- 
ing and due prosecution of the application 
for sanction; O, XXI ofthe O. P. C. makes 
full provision for that in, sub-r. (5) of r. 32 
and leaves nothing to the volition of the 
defendant. But it would be futile and also 
contrary tothe provisions of s. 21 of the 
. Specific Relief Act to compel the making 
and prosecution of an application if the 
grant of the sanction is dependent on the 

(1) 8 Ind, Cas, 1184; 6 N, L, R. 185, 
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discretion or volition of a Revenue Officer 
or any other personewho may refuse it. 
In this case, however, that sanction cannot 
be refused, as all the conditions of cl. (1) 
ofs. 50 of the Tenancy Act are satisiled. 
The contract to sellis clearly enforceable 


. and must be enforced. 


In this view of the case it is unneccs- 


‘sary to decide the amount, that should he 


paid as damages for the breach of the con- 
It may, however, be mentioned thet 
the’ damages are proved to be in excess 
of the sum claimed by the plaintiff, which 
was Rs. 42,000. The measure of damages 
is obviously the difference between the 
contract price and ‘the market price of 
the property at the time of the breach. 
The contract price was Rs. 41,100. In the 
lower Court the annual letting value of 
the sir and khudkasht has been found to 
be Rs. 50a mani of four acres, but the 
evidence of all the witnesses on both sides 
proves completely that it is at the very 
least Rs. 70a mani. There are 276°83 acres of 
sir and 13:13 acres of khudkasht, so that we 
get an annual letting value of Rs, 5,074-5 0. 


: To this must be added the profits from 


the annual rental collections from tenants, 
which amount to Rs, 1,149, giving a total 
of Ks. 6,223 5:0. The net annual income 
can, therefore, safely be taken as Rs. 5,000, 
as-that leaves a margin of nearly 20 per 
cent. for expenses of collection and manage- 
ment. The capital value of this,.if we 
allow interest at 6 per cent., is Rs. 83,333, 
and that exceeds the contract price by 
Rs, 42,233, so that even without interest 
for the three years between the demand 
and the suit the damages properly payable 


‘exceed the sum claimed by at least Rs. 233. 


The defendants who are mortgagees 
pleaded that specific performance conid 
not be granted because it would cause 
them undue loss. That is incorrect, as 
their interests can easily be safeguarded, 
and they cannot claim more than that 
specific performance should not be granted 
without that being done. By cel. (c) of s. 18 
of the Specific Relief Act Janki Baiis en 
titled to redeem their mortgage out of 
the purchase-money. The decree will con- 
tain a direction to that effect, and the price 
of redemption must be worked out in exe. 
cution proceedings, unless the defendants 
can settle it for themselves. 

The contract included an agreement that 
the plaintiff would pay Seth Sobhagmal all 
the amounts of rentin arrears at the time 


. 900 ; . ABDUL KHADER SHARIFF SAHIB V. LALA BI. : 


of thesale, , Taking over the rental arrears 
is a condition of most sales of: land, but it 
is ordinarily done at a, valuation, which is 
included in-the purchase-money. Here 
‘Janki Bai has agreed to take over the 
rental debts, good or bad, at their face 
value instead-of taking them at a valuation. 
The matter may be complicated by the 
fact of the rent being now due to the other 
two defendants, but it must be settled in 
execution, $ i 

The decree of the lower. Court will be 
set aside and in its place a decree will 
issue ordering the first defeadant Sobhag- 
mal to apply within one. month to a 
Revenue Officer-for sanction to transfer to 
the plaintiffthe cultivating rights in the 


` sir, and further within one month of the 


receipt of that sanction to convey to the 
plaintiff the share in the village mentioned 


-in the agreement of the 4th of September, 
1914, in accordance with theterms of that 


agreement, after redeeming the mortgage 
of thatshare held by the other two de- 
fendants, The first defendant, Seth Sobhag.. 
mal will pay all the costs incurred by 
the plaintiff in both Courts and each de- 
fendant will pay his own costs. The plaint- 
iff will, of course, be allowed to deduct her 
costs from the amount she has to pay to the 
defendant for the transfer. 
G/ R. D.. Decree set aside. 


MADRAS HIGH COURT. 

‘Seconp Civit APPEAL No, 1137 or 1923. 

March 3, 1926., 

Present:—Mr. Justice Odgers. 

ABDUL KHADER SHARIFF SAHIB 

—DEFENDANT—ÅPPELLANT 

: VETSUS | 
LALA BI-—PLAINTIFFE— RESPONDENT, 

Provincial Small Cause Courts Act (IX of 1887), 


“Sch. IL, Art. 88—Suit for maintenance based on con- 


tract—Person bound inlaw to maintain not party to 
contract—Art. 38, whether applies—Contract—Con- 
struction—Intention of parties—Basis of contract, 
failure of, effect of. — . 

It is not necessary in order to take a case out of 


“the cognizance of the Small Cause Court under 


Art. 38, Sch. I, Provincial Small Cause Courts Act, 


' that ‘the person bound inlaw to maintain should be 


one of the parties to the deed of maintenance on which 
the suit is based. [p. 901, col. 1.) 
Muhammad Hussain v. Nur Jehan, 16 Ind. Cas. 13; 
“yo A. L. J. 185 and Munir-ud-din v. Samir-un-nisea 
Bibi, 42 Ind. Cas. 903; 40 A. 52; 15 A. L, J, 857, follow- 


(96 1. ©. 1926} 


In construing a contract, in order to entitle a party: 


to read into it something which is not there, there . 


must be a state of things which appears from the 
evidence; from the circumstances and from the ex- 


trinsic surroundings to have been assumed by the. 


parties, to have been the foundation or basis of the 
contract, so that ifthe basis fails, the’ contract be- 
comes unenforceable. The substance of the contract 
must first be ascertained and thenit must be con- 
sidered whether the substantial contract needs for its 


foundation the assumption of the existence of the . 


. particular state of things: (p. 901, col. 2; p. 902, col. 1.] 


Taylor v. Caldwell, (1863) 3 B. & S. 826; 32. L. J. Q. 
B. 164; 8 L. T. 356; 11 W. R. 726;.122 E. R. 309; 129 
R. R. 573 and Krell v. Henry, (1903) 2 K. B. 740; 72 
L.J. K. B. 794; 89 L. T. 328; 19 T. L. R. 711; 52 
W. R. 246, relied on. é 

Where a person executes a deed of maintenance in 
favour of a woman for her lifetime describing her as 
the wife of so and so, the fact that immediately after, 
her husband divorces her docs not render the deed 
ineffective or unenforceable, since the contract could 
not be read as having been intended to operate only 
so long as the woman continued to be the wife of her 
husband. fp. 902, col, 1.] 


Second appeal against a decree of the 
District Court, Guntur, in A. 8. No, 140 
of 1927, preferred against that of the Court 
of the District Munsif, Tenalipin O. 8. 
No. 182 of 1921, / z 
` Mr. Ch. Raghava Rao, for the Appellant. 


ent, 


JUDGMENT.—Preliminary objection 
has been taken in this case. on. which I 
have heard along argument as to whether 
this is a suit relating to maintenance un- 
der Art. 38, Sch. II, Provincial Small Cause ' 
Courts Act. I much regret that on a care- 
ful consideration of the case, I must find 
against the preliminary objection. The 
suit is brought for-a sum of Rs. 76 and is 
brought by a sister-in-law againsta brother- 


‘in-law who is not’ in law bound to main- 
tain her but who entered into an agree- | 


ment evidenced by document, Ex. C, with 
her. About this document Ican-say no- 


thing at present as I shall have to hear the . 


argument on the merits, but it calls itself 
a deed of maintenance and the suit is ap- 
parently brought on what the plaintiff calla 
a registered maintenance deed. In this 
case, I was prima facie impressed with 
the fact that a suit for maintenance would, 


in the ordinary acceptance of the term, be’ 
. a suit by a wife or in exceptional cases by a. 


daughter against husband or father for 
maintenance. I should have thought prima 
facie the expression was inapplicable as 
between a brother-in-law and sister-in-law 
and Iwas very much inclined to hold at 
first,that this was a mere suit on the con- 


Mr. K. Ramamurthi, for the Respond-. 
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tract, Ex, C, between one stranger and an- 
other as far as any obligation in law is con- 
cerned dehors the document. Various cases 
‘have been quoted on either side of the 
line ; but I think I must follow the case 


in Munir-ud-din v. Samir-un-nissa Bibi (1) - 


which seems to show that it is not neces- 
sary in order to take the case out of the 
cognizance of the Small Cause Court, that 
the person bound in law to maintain should 
be one of the parties, Muhammad Hussain v. 
Nur Jehan (2) another Allahabad case is 
to thee same effect. In Munir-ud-din v. 
Samir-un-nissa Bibi (1) the cases quoted 
by the learned Vakil for the respondent 
from the Allahabad Weekly Notes are dis- 
tinguished and I think the main point of dis- 
tinction is that the maintenance holder was 
nota party in either of them. The same re- 
mark applies to Annasami Sastrial v. Rama- 
sami Sastrial (3). The decision in Mohidin 
Vava Ravuthan v, Moosa Naina Ravuthan (4) 
went on the consideration that the main- 
tenance holder, if the expression can be 
allowed in this case, was himself aco-sharer 
with the defendant, and, therefore, not 
entitled in law to call upon the latter to 
provide maintenance. 

To come to the merits, this appeal which 
is all about Rs. 76 has taken all day in this 
Court. Plaintiff was the wife of Syed 
Ismail Sahib and his sister's husband is 

‘the defendant. It appears that Syed Ismail 
Sahib and his wife did not live happily 
together. She accused him of beating her 
and driving her from his house, robbing 
her of her jewels and purchasing one acre 
of land which is charged with her mainten- 
ance under Ex, © which is the document 
in dispute in this case. It appears that the 
lady had applied to a Magistrate for an 
order under s. 488 of the Or. P. C. for main- 

. tenance. She was then living apart from 

her husband and in settlement of the 
disputes between the parties, Ex. C was 
entered into. It should be mentioned that 
since the execution of Ex. C in August, 

*.1918, Syed Ismail Sahib has divorced his 

wife and the allegation for the defendant 

“is that the deed has ceased to have effect 

. for this reason. Mr. Raghava Rao for the 

appellant relies on three circumstances with 
regard to Ex. O. The deed is described 
as one of maintenance, as I have already 


(1) 42 Ind. Cas. 903; 40 A. 52; 15 A. L. J. 857. 
(2) 16 Ind. Cas. 13; 10 A. L. J. 185. 

(3) 22 Ind. Cas. 39; 38 M. 553; 1 L, W.19. | 
(4) 6 M. L. J. 137. 7 
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pointed out in the judgment on the prelimi- 
nary objection. It recites misunderstand- 
ings between the brother-in-law, 3. e., hus- 


-band and the lady, that she desired some 


maintenance allowance and he agreed to 
provide it forthe whole of ‘your lifetime’, 
i. e, Rs. 40 payable every year on the 30th 
Bahalu of Pushya month. It proceeds: 
“ During the whole of your lifetime I shall 
not mortgage etc., this seeurity lands in 
favour of etc......... you shall stay in the 
house of your father-in-law Syed Latif 
Sahib or at any other place and be receiv- 
ing the maintenance allowance.” It has 
been argued and it ‘is conceded that the 
Magistrate's order should not be executed 
after a divorce has taken place. It is con- 
tended that that principle should be applied 
to this document Ix. ©. Three facts are 
relied on as showing that Ex. C must 
have been intended to operate only during 
such time as Lalu Bi continued to be the 
wife of Syed Ismail Sahib. First she is 


. described as Lalibi “the wife of Syed 


Ismail Sahib which was a perfectly true 


‘description at the time Ex. C was executed 


and one fails to see in what other way the 
lady could have then been identified. In 
my opinion, no force whatever can be given 
to the argument based on that descrip- 
tion. 

The second point is the Muhammadan 


Law, which is clear, namely, that after 


divorce a wife is not entitled to mainten- 
ance; thirdly. the magisterial proceedings 
to which I have reférred. It is clear that 
if you are to get away from the plain terms 
of the contract, you have to read into it 
something which is not there and in order 
to entitle you to read into it something 
that is not there, you must, in my opinion, 
fall within the decisions based on Taylor 
v. Caldwell (5) of- which Krell v. Henry 
(6) is an example, that is to say, there must 
be a state of things which appears from the 
evidence, from the circumstances, from 
the extrinsic surroundings to have been 
assumed by the parties, to have been the 
foundation or basis of the contract, so that 
if the basis fails, the contract becomes un- 
enforceable. You have in the words of 
Vaughan Williams, L. J., to ascertain from 
the surrounding circumstances recognised 


(5) (1863) 3 B. 48. 826: 32L. J.Q. B. 164; 8L. 
T. 356; 11 W. R. 726; 122 E. R. 309; 199 R R 


573. 
-> (6) (1903) 2 K. B. 740; 72 L. J. K. B. 794; 89 L. T. 
. 828; 19 T, L, R, 711; 52 W. R, 246, 
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substance ofthe contract and then to ask 
the question whether the substantial con- 
tract needs for its foundation the- assump- 
tion of the existence of particular state of 
things. Why should we assume in this 
contract that it was only to last so long as 
the woman remained the wife of another 
man? What evidence is there that it was 
the intention of both parties to fhe contract, 
for nothing less wil! do, that that was the 
basison which the contract was made when 
the contract contains words diametrically 
opposed -to any such construction? Twice in 
the contract appear words “for the whole 
of your lifetime.” It may be as the learned 
Subordinate Judge points out that the lady 
waived valuable rights of much greater 
value than she has obtained under this 
contract. Ifthatis the case, it seems un 
reasonable, that, having entered into this 
contract, with her ‘husband’s friend and 
relation, the husband should have had it 
in his power five minutes afterwards to 
divorce her and thus nullify the terms of 


the contract. Iagree with both the lower ` 


Courts and seeno reason whatever for im-. 
plying as the basis of this contract which 
both the parties must have contemplated, 
the condition that this lady was to remain 


the wife of Syed Ismail Sahib or rather that. 


the contract was only to have effect during 


the continuance of that. relationship. For 
-these reasons, I am of opinion that the second 


appeal must be dismissed with costs. 
vV. N. V. Appeal dismissed. 


t 
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LAHORE HIGH COURT. 
Seconpn CIVIL APPEAL No. 454 or 1926. 
May 20, 1926. h 
Present:—Mr. Justice Coldstream. 
JAMAL AND OTHERS—DRRENDANTS— 
. APPELLANTS 
VETSUS 


` AJAIB SINGH AND ANOTHER— PLAINTIFFS 


—RBSPONDENTS, 

Custom—Alienation—Minor-—-Suit for declaration 
on behalf of minor challenging alienation— Minor only 
a figure head—-Decree, whether may be given—Aliena- 
tion by father and uncle of plaintiff jointly— 
Plea of father's consent in defence. 

A declaratory decree may be given in a suit to 
contest an unnecessary alienation if the suit is 
brought honestly on behalf of a minor reversioner to 
protect his interests but it would not be ptoper to 
passa decreé in a case in which the minor is merely 


JAMAL V, AJAIB BINGE. ’ 
- by both the contractiyg parties what is the 
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a figure head and the real plaintiff is the ‘alienor 
himself who has caused the suit to be instituted for 
the purpose of undoing his own act. [p. 904, col. 
1 


P } 

Dad v. Lal, 82 Ind. Cas, 626; 5 L. 389; 6 L. I. J. 334; 
A. L R. 1925 Lah. 24:1 L. O. 267 and Ajaib Singh v, 
Sham Singh, 85 Ind. Cas. 284; 6 L. L. J. 389; A. I B. 
1925 Lah. 127, followed.” | _ 

Where a person attacks an alienation effected jointly 
by his father and uncle, he cannot be met by the 
plea that, that so far as the alienation by the uncle 
is concerned, his father has consented to the 
alienation. [ibid.] , 

pin appeal from a decree of the Addi- 
tional District Judge, Ferozepore, dated the 
4th November, 1925, reversing that of the 
Subordinate Judge, Fourth Class, Muktsar, 
District Ferozepore, dated the 3rd October, 
1924. $ 
Mr. M. M. Tufail, for the Appellants. 

Mr. Devi Das, for the Respondents. 


JUDGMENT.—The circumstances giv- 
ing rise to this appeal are as follows:— 
In November, 1922, Bagh Singh and his - 
two nephews, Kartar Singh and Ajaib Singh 
minor sons of Nidhan Singh, Bagh Singh’s 
brother, filed a suit against the defendants `. 
for possession of 131 kanals 17 marlas of 
land. They alleged that the defendants 
had desired to take the land on mortgage 
but that the negotiations fell through be- 
cause the defendants did not advance the 
money, Consequently the mortgage was 
not recorded in the Revenue Records by 
mutation as the plaintiffs did not admit 
the transaction. Nevertheless, the defend- 
ants had taken possession of the land hy 
‘force some sixteen months before the suit. 

The defendants pleaded that the land 
had:been mortgaged to them by Bagh 
Singh and his brother Nidhan Singh for 
Rs. 3,300. The Subordinate Judge found 
that theré had been a mortgage for Rs. 3,300 
which consideration had passed, and that 
the defendants were in possession by virtue 


- of the mortgage. He decided. that the suit 


did not lie in the form in which it was 


- instituted and dismissed it with costs. The 
. plaintiffs appealed disputing the findings 


of fact and also urging that, even if the 
finding that the mortgage was a real one 
was correct, the mortgage was not enforce- 
able against the minors until-legal neces- 
sity had been proved. This point, it was 
contended, ought to have been raised on 
behalf of the minors at the trial, and Bagh 
Singh, their uncle, acting as their next 
friend, had been grossly negligent in omit- 
ting tqraiseit. On behalfof the respond- 
ents it was argued that this contention 
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on behalf of the minors could not be raig- 
ed at so late. a” stage, but the District 
Judge, overruling this objection, held that 
in order to settle the dispute finally and 
completely it was necessary to rèmand the 
case for. the taking of further evidence 
and the decision of the following issues: — 

1. Was the land in dispute ancestral gua 
the minor plaintiffs? i 

2, Was the mortgage in dispute efect- 
ed for necessity? 


3. To what relief were the minors en- 


titled -m respect of their father’s and uncle’s 


shares therein? 

_ TheSubordinate Judge heardevidence and 
decided that the land had not been proved 
to be ancestral qua fhe minors and that 
Rs. 3,300 had actually been paid, but, of this 
sum only Rs. 1,700 had been required by 
Nidhan Singh fora necessary purpose. He 
reported. accordingly: that the mortgage of 
| only Nidhan Singh's share had been found 
to have been for necessity, the considera- 
tion being Rs. 1,700. The District Judge, 
proceeding to decide the appeal upon this 


report, came to the following conclusions ` 


of fact: There had been a mortgaga for 
Rs. 3,300: by virtue of which the mortgagees 
were in possession. The land was ancestral 
qua the. minors and the mortgage was for 


necessity to the extent of Rs. 1,700 only, 
which sum had been paid by Nidhan Singh. 


to liquidate a proper debt. His conclu- 
sions were that Bagh Singh was entitled 
to no relief, that the minor plaintiffs had 
also failedin their suit so far as the aliena- 
tion of their father’s share was concerned, 
but that the minors were entitled to a 
declaration that they could get possession 
. of their uncle’s share on payment of only 


Rs. 50 when the succession opened out as. 


the mortgage effected by Bagh Singh would 
‘not affect their reversionary interests ‘toa 
greater extent than this. Against this deci- 
sion the defendants have appealed (Appeal 
No. 454 of 1926) andthe grounds taken by 
their Counsel, Mr. Muhammad Tufail, be- 
fore me are that the remand by the District 
Judge was improper as it virtually effect- 
ed an amendment of the plaint and such 
amendment was illegal as it altered the 
mature of the suit -entirely, that Nidhan 
Singh's assent to the mortgage of Bagh 
Singh’s share was binding upon the minors, 
and that the suit being a dishonest one 


should have been dismissed, A Cross-Appeal : 


(No. 888 of 1928) is also before me by the 


minor plaintiffs (now represented by their, 
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mother)‘ for whom their Counsel, Mr. Davi 


Das, contends that on his findings the Addi- 
tional District Judge should have passed a 
decres allowing the minors to take posses- 
sion ofhalf the land in suit forthwith on 
payment of the amount proved to have 
been raised for necessity. The present order 
will dispòse of both the appeals. 


The success of the Appeal No. 388 depends 


‘on the decision of the Appeal No. 454 with 


which [ accordingly deal first. 

In support of his clients’ appeal Mr. 
Tufail has referred me to the remarks in 
Mulla's commentary on Order VI, rule 17, 
of the C. P. C. (7th Edition, page 416 et seq) 
and tothe many rulings cited there and 
has argued not without force, that the 
procedure adopted by the learned. District 
Judge was against the intention of the law 
which forbids the amendment of a plaint 
so as to alter essentially the nature of the 


„suit. In this case, he points out, a suit 


for possession, based solely on wrongful 
dispossession has, after a complete trial, 
been remanded by the Appellate Court 
for re-trial in the form of a declaratory suit 


‘based on an allegation that an admitted 


mortgage wasnot for necessity. In reply 
Mr. Devi Das has argued that the procedure 
was justified’ by its purpose—the final 
settlement for the benefit of the minors of. 
the real questions arising out of the dispute 
so far as the minors were concerned, 
The suit was in substance, soit is argued, 
one for an adjudication that the land con- 
cerned was, free of encumbrances, and when 
it was found to be properly encumbered, 
it was open to, and indeed necessary for, 
the Court to determine for the minors the 
extent to which they were bound by the 
transaction. No question of amendment 
arises, 

Now, had the suit been brought honestly 
to protect the minors’ interests I should 
not have been inclined to interfere with the 
decree passed by the lower Court on the 
ground that its procedure was irregular 
(its findings of fact cannot, of course, be 
impugned). For, I think that the question 
how far the alienation was effective against 


the minors was one which the Court trying 


the suit might reasonably proceed to 
determine, on its finding that there had 
been a mortgage, if only to save the minors 
from a multiplicity of litigation. But it 
appears to me that the defendants’ appeal 
must succeed under therule formulated by 
a Division Bench of this Court in Dad y. 
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Lal (1) which ruling hês, I notice, been 
followed by another Division Bench in 
Ajaib Singh v. Sham Singh (2). The rule 
laid down is that a “declaratory decree may 
be givenina suit to contest an unneces- 
sary alienationif the suit is brought honest- 
ly on behalf of a minor reversioner to pro- 
tect his interests, but it would not be pro- 
per to pass a decree in @ casein which the 
minor is merely a figure head and the 
real plaintiff is the alienor himself who 
has caused the suit to be instituted for the 
purpose of undoing his own act,” 


To the rule as here stafed, unconditional- | 


ly and without reservation, there has, so far 
as I am aware, been no exception taken in 
any judgment of this Court, and it appears 
to me that I am bound by it in dealing with 
the present case which clearly comes with- 
in its scope, The judgments cited dealt no 
doubt with cases of sales and not mortgages 
but this fact cannot justify the exclusion 
of the present case from the application of 
the rule. In those cases the vendors sued 
through third parties who colluded with 
_ them under colour of being guardians of the 
interests of minors. Here, the alienor 
himself comes boldly forward to upset his 
own alienation. That he acted’ dishonestly 
and with no regard whatever to the minors’ 
interest.is a proposition patent from the 
suit and the findings of fact, and no 
amount of further evidence could rebut 
were an issue framed as to its truth. In this 
connection it isinteresting to observe that 
Bagh Singh’s objection to the mutation 
entry was-on the ground that the considera- 
tion had allbeen appropriated by Nidhan 
Singh (see the Ex. D-3). It was indeed 
impossible for an honest suit to be brought 
both on his own and on the minors’ behalf 
by Bagh Singh who had himself acted 
against their interest. 

Mr. Tufail’s argument that the minors 
cannot question the alienation by Bagh 
Singh as they are bound by their father's 
assent, has no relevancein this case where 
there isno question of assent. Ason may 
attack an-‘improper alienation made by his 
father, and here it was the father himself 
who mortgaged the land along with his 
brother Bagh Singh. j 

Applying the principles formulated in 
Dad v. Lal (1) I accept this appeal, set 


(1) 82 Ind. Cas. 626; 5 L. 389; 6 L. L. J. 334; A.I 
R. 1925 Lah. 24; 1 L. C. 267. : 

(2) 85 Ind. Cas. 284; 6 L. L.J. 389; A. I. R. 1995 
iah. 127. 
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aside the decree of the lower Appellate 
Court and dismiss the suit. The defendants 
will get their costs from Bagh Singh. 

From this decision it follows that the 
Appeal No. 388 must fail and I dismiss it 
with costs. 

Appeal No. 454 allowed. 


R. L. Appeal No. 388 dismissed, 





LAHORE HIGH COURT. 
SEGOND C1VIL ArpreaL No, 782 oF 1924. 
May 4, 1926. 

Present:—Mr. Justice Zafar Ali and 
_ Mr. Justice Addison. 
Tue Frem RAM NATH-LADHI RAM. 
—PLaINTIFFS—APPELLANTS 
versus 
Taz NORTH-WESTERN RAILWAY, 
THROUGH MANAGER. NORTH-WESTERN 
RAILWAY, LAHORE AND OTHERS 
—DEFENDANTS— RESPONDENTS. 

Railway Companies—N.-W. Ry. Co. General Rules, 
No. 22, seope of—Goods which could be carried only. 
on Railway risk at class I rate, carried by mistake at 
scheduled rate at owner's risk—Difference in rate, if 
ean be claimed at destination, i 

Though r. 22 of Ohap. I of the North Western 
Railway General Rules empowers a Company to 
realise at the destination under-charges caused by 
mis-calculation, mis-statement, ete., it does 
authorise a Railway Company to alter the nature of 
the contract once entered into [p. 905, col. 1.]! 

Chunni Lal yv. Nizam's Guaranteed State Railway 
Company Limited, 29 A. 228; 2 M. L. T. 42; A. W.N, 
(1907) 21; 4 A. L. J. 80, relied on. 

Where, therefore, goods are carried to their 
destination at owner's risk at the scheduled rates, 
the Company cannot claim at the destination 
the difference between the scheduled rate and the class 
Irate, on the ground that under the rules such goods 
could be carried only at Railway risk af class I rates, 


and that the goods were booked at owner's risk rates . 


by a mistake of the clerks. [p. 905, col. 2.] 
Second appeal from a decree of the 
District Judge, Karnal, dated the 22nd 


. December, 1923, reversing that of the Senior 


Subordinate Judge, Rohtak, dated the 19th 
December, 1922. i 
Mr Shamair Chand, for the Appellants. 
Mr. C H. Carden Noad, Government 
Advocate, for the Respondents. 
JUDGMENT.—The plaintiff firm sued _ 
the North-Western Railway for recovery of 


Rs. 2,300-2-0 in the following circumstan- 
ces:— 


The plaintiff firm sent by five consign- 


ments 613 bags of jagree to Hyderabad and | 


641 to Warangal. The consignments were 


not - 
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booked at ¿Rohtak and upto Delhi had to 
go by the North-Western Railway while 
from Delhi to Wadi they had to go over the 
Great Iadian Peninsula Railway and from 
Wadi to their destination over the Nizam’s 
Guaranteed State Railway. Altogether the 
plaintiff paid at Rohtak Rs. 4,260-4-0. On 
arrival at the destinations the Nizam’s 
Guaranteed State Railway claimed Rs. 2,300-2 
more as an under-charge. This sum was 
paid under protest and the present suit was 
then instituted for its recovery. The claim 
was decteed by the trial Court but dismiss- 
ed by the learned District Judge in appeal. 
The plaintiff firm has filed this second 
appeal. : 

It is admitted that the booking clerk at 
Rohtak madea mistake. He charged at 
scheduled rate from Delhi to Wadi over the 
Great Indian Peninsula Railway whereas 
jagree is only carried over that portion of 
the route at class I rate. This also means 
that the goods should have been carried 
over that portion of the route at Railway 
risk, whereas they were booked at owner's 


risk for all three parts of the journey. ` 


Rule 6 at the back of the Railway receipts 
runs as follows:— | 

“The Railway Administration have the 
right of re-measurement, re-weighment, re- 
classification and re-calculation of rates, 
terminals and other charges at the place 
of destination and of collecting before the 
goods are delivered any amount that may 
have been omitted or under-charged.” 

This is an abridged reading of r. 22 of 
Ch. I of the North-Western Railway Gene- 
ral Rules. It was held, however, by the 
Allahabad High Court in Chunni Lal v. 
Nizam’s Guaranteed State Railway Com- 
pany, Limited (1) that this rule did not 
authorise the Railway to alter the contract 
between the parties and charge at the place 
of destination maund rates instead of 
wagon rates. This decision of the Allah- 
abad High Court has been followed later by 
the same Court and also by the Madras High 
Court, “On the other hand, there are rulings 
which show that if there is merely an 
under-charge on account of the rates being 
mis-calculated or mis-stated, etc., the under- 
charge can be collected at destination. In 
the present case there is this special cir- 
cumstance that the goods were booked 
throughout at owner's risk, whereas the 
under-charge collected was because class I 

(1) 29 A, 228; 2 M. L. T. 42; A. W, N. (1907) 81; 4 A. 
L. J. 80. 
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ratehad not been charged between Delhi 
and Wadi, payment ofthis rate implying 
that the goods were carried at Railway 
risk and not at owner's risk. It seems to 
us, that, as the goods were booked through- 
out at owner's risk, it was not pessible under 
this rule to collect at the destinations the 
difference between class I rate and sche- 
duled rate for the journey between Delhi 
and Wadi as this meant that the goods 
should have been carried between these two 
places at Railway risk. To hold otherwise 
would not only be most inequitable but 
would amount to allowing a basie altera- 
tion of the contract between the parties. 

For these reasons we accept the appeal and 
setting aside the order of the District Judge 
restore the decree of the first Court with 
costs. 


ANA, alppeal accepted, 


- NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
SECOND CIVIL APPEAL No. 408 or 1924, 
April 6, 1926. 
Present:—Mr. Kinkhede, Officiating 
A. J. ©. 
LALSINGH AND ANOTHER—DEFENDANTS— 
APPELLANTS 
VETSUS 

WAMANRAO-—PLAINTIFF—RESPONDENT, 

C. P. Tenancy Act (XI of 1898), s. 41- Absolute 
occupancy holding—Transfer--Landlord's right to 
avoid—Tenant's right ‘to be reinstated --Jurisdictt n 
of Revenue Officer, whether exclusive -Rights under 
the Act, whether sared under the new Aci- 
Revenue Oficer, whether entitled to extend time toy 
payment. 4 i i; 

The landlord's right of avoiding transfers und 
41 of the O. P. Tenancy Act of 1898 ene subjes io 
the tenant's right of reinstatement, which can only 


“be enforced under the provisions of sub-s. (8) of the 


said section and the Civil Court has, therefore no 
jurisdiction to entertain a suit toset aside an order 
of a Revenue Officer, reinstating the tenant in | os- 
session and to recover possession from the tenant. p 
906, col. 2.] ee 

Rights already acquired under the repealed ©, P 
Tenancy Act of 1898 have been expressly saved by s. 
110 of the new Act of 1920. Section 6 of the new 
Act which abolishes the provisions of sub-a, (8) of s 
4l of the old Act cannot override a right already 
vested and acquired under the old Act. Iibig 

The power to fix time necessarily implies the 
power to extend timo once given in the absence of 
any words of limitation. A Revenue Officer is entit]- 
ed to extend time for the deposit of the decretal 
amount under s. 41 of the C. P. Tenancy Act of 1898 
[p. 907, col. 1.) , 


906 | LALSINGH V; WAMANRAO. 


` A decision of a Revenuee Officer having exclusive 
jurisdiction under the Act of 1898 cannot, in view of 
the provisions of s. 95 of the Act, be sab aside by 


“a decree of the Oivil Court on the ground that the 


decision is erroneous inlaw. [p. 907, col. 2. 
Jagannath v. Khuba, 4 Ind Cas. 795;5 N. L. R. 176, 


‘yelied on. 
Appeal against a decree of the Additional 


District Judge, Narsingpur, dated the 
3lst July, 1924, in Civil Appeal No, 25 of 


1924. i 


Mr. J. Sen, for the Appellants. 
Mr. M. R. Bobde, for the Respondent. 


JUDGMENT.—This second appeal 
raises a question of the maintainability of a 


suit in the Civil Court upon a matter which. 


is within the exclusive jurisdiction of the 
Revenue Officer. A brief statement of the 


` facts will make the position clear, Lal 


Singh and Ratiram, absolute occupancy 


` tenants, mortgaged their holding with pos- 


session in 1911 to one Dhokal Singh in con- 
travention of the provisions of s. 41 of the 
C. P. Tenancy Act of. 1893. The landlord 
who is the respondent thereupon sued to 
avoid the transfer and, ejected the mort- 
gages in execution of his decree. The suit 
was instituted before the Ist of May, 1920, 
but the decree was obtained on the 15th 
May, 1920, i. e., after the new Act had come 
into force. The decree was executed and 
possession taken by the landlord on the 
27th June, 1920, through Court. 

The original tenants’ application dated 
the 24th June, 1920, Ex. P-2, shows that they 
had ‘taken possession of the land and sown 
it but that as they must get reinstatement 
through the Revenue Officer they formally 
applied for the same. The application 
stated that the costs which the landlord 
incurred in ejecting the transferee were 
realised by him from the transferee. The 
Revenue Officer, however, passed an order 
dated the 7th September, 1920, Ex. P-1, 
declaring that the applicant would be rein- 
stated in possession of field No. 243 on his 
depositing within one month from the date 
of the order, the costs incurred by the land- 
lord in procuring the ejectment. 

Tt is contended in the present suit that as 
the costs were deposited on the 6th Novem- 
ber, 1920, and not within the time stated, the 


<. action of the Revenue Officer.in’ accepting 


the deposit and reinstating the defendants- 
appellants was ultra vires and without juris- 
diction. The object of the present suit is 
to set aside the order which was finally con- 


. firmed in appeal on the 18th December, 1922, 


and to recover back possession. This suit 


tenant’s right of reinstatement. 
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was instituted on the 18th December, 1923. 
The main question is whether the matter 

was such that exclusive jurisdiction was 

conferred in respect of it on the Revenue . 


“Officer and barred the jurisdiction of the: 


Civil Court to entertain the present suit. I 
think s. 41 of the Act of 1898 gave to the 
landlord a right to avoid the transfer and 
eject the transferee. Such a right came 
into existence on the date the transfer was 
made and was enforceable by suit. . That. 
right was, however, coupled with the burden 
or obligation to ‘reinstate the tenant subject 
to certain conditions mentioned in sub-s. (8) 
of the said section. This obligation was in- 
separably attached to and went with the exer- 
cise of the right by the landlord to eject the. 
transferee. In short, the obtaining of the 
decree by the landlord for ejectment of the. 
transfereeonthe ground of the transfer being 
made in contravention: of the section gave 
rise to the corresponding obligation or duty 
of the landlord to hold the benefit of the 
ejectment decreé in trust as it were for the 
original tenant. In other words, the section . 
gave a co-relative right to the tenant’ to 
enforce the landlord’s obligation to put him 
in possession, The landlord’s right: was, 
therefore, subject to and not free from the 
If the 
landlord.was entitled to enforce his right 
under the provisions of s. 4t of the old Act 
as it necessarily must be, it follows that tke 
tenant's right to be reinstated must be.en- 
forced under the provisions of sub-s, (8) of 
the said section. Rights already acquired 
under the repealed enactment were express- 
ly saved by s. 110 of the néw Act of 1920, 
Section 6 of the new Act. which abolishes 
the provisions of sub-s, (8) of s. 41 of the 
old Act could not thus override a right 
already vested and acquired under the old 
Act. In view of the able refutation to be 
found in Hindusingh v. Mangal (1), Lam not 
prepared to agree with the respondent's 
Pleader’s contention based on Shankirgir v. 
Ramchandra (2) that the new Act introduc- 
ed only a change in the procedure. I ‘con- 
sequently hold that the Revenue Officer had 
jurisdiction to entertain the-application, Ex. . 
P-2, on the 24th June, 1920, even after the 
commencement of the new Act of 1920 and 
that the order directing reinstatement was 
not ultra vires. In the following more or legs 
analogous cases the principle that a new 
(1) 72 Ind. Cas. 438; 19 N. D R. 110 at p. 113; A. I. 


R. 1923 Nag. 227; 6 N. L. J. 22 
- (2) 11 Ind. Oas, 912; 7 N.L, R. ‘ 


[86 I, 0, 1920] 


. Act has no retrospective operation has been 
accepted as correct, 
Narayan (3), Hindusingh v. Mangal (1) and 
‘Vinayak v. Mahebulla Khan (4). The 

“mere circumstance that the landjord’s suit 
though commenced before the lst May, 1920, 
was decided after the new Act came into 
forcecould not take away the exclusive juris- 


diction of the Revenne Officer to work out’ 


the co-relative rights of the tenant for rein- 
statement arising out of the ejectment of 
the transferee by the landlord. 

The*second question is whethér the ten- 
ancy right thus revived for the benefit of 
the original tenant became lapsed on the 
failure of the tehant to make the deposit on 
the 7th October, 1920. Itis contended by 
the respondent that the Revenue Officer’s 

| jurisdiction was limited in the matter of 
fixing a period of time for the tenant to 
deposit the costs. Given jurisdiction to fix 
time, I fail to see why the same authority 
` should have no jurisdiction to extend it. 
The power to fix time must necessarily 
imply the power to extend the time once 
given in the absence of any words of limita- 
tion. There is nothing in the section itself 
which takes away or limits the power - only 
to the initial fixation of time or prohibits the 
Revenue Officer from re-fixing it or extend- 
ing it when occasion would arise for it or 
the circumstances were to necessitate it. 
If the section had contained words that the 
Revenue, Officer shall not grant any exten- 
sion of the period once fixed and he had 
granted such extension, then only there was 
room for the contention that the officer's 
action in accepting the deposit tendered or 
made beyond vime, was ultra vires and with- 
out jurisdiction. But such is not the 
mindatory nature of the provisions under 
consideration. From the plaintiff's own 
admission in the plaint that the first Court’s 
order acceptiag the deposit on thé 6th No- 
vember, 1920, and putting the originaltenants 
into possession was finally upheld on the 
18th December, 1922, it can safely be inferred 
that the higher Appellate Courts also con- 
firmed the order as one passed with juris- 
diction. Even if the order be considered as 
not warranted by law, it cannot be said to 
have been passed without jurisdiction. The 
Revenue Officers. had full and exclusive 
jurisdiction to decide the matter and in 
point of fact they did decide it. They may 
. have erred in law but they may be judges 


(3) 13 0. P. L. R. 143. So 
(4) 68 Ind, Oas. 427; A.I. R. 1923 Nag. 33. 
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of law as well as of gact and an error of law 
certainly does not vitiate the decision. The 
decision having been given by an authority 
legally competent to give it and not having 
been reversed or modified or corrected by 
the officers having appellate jurisdiction in 
the matter, cannot in view of the provisions 
of s. 95 of the old Act be overridden by a 
decree of the Civil Court as was held in 
Jagannath v. Khuba (5). 

The first Court rightly held that the 
matter could not form the subject of 
adjudication ina Civil Court. The Addi- 
tional District Judge has taken an errone- 
ous view of the law and interpreted ihe 
provisions of sub-s. (8) of s. 41 of the old Act 
as giving to the Revenue Officer no juris- 
diction to.grant extension of time Differ- 
ing,asI do, from the Additional District 
Judge I reverse the decree appealed against 
and restore that of the first Court and direct 
that the suit of the landlord be and it here- 
by is dismissed as not maintainable. The 
respondent will pay the appellauts' costs of 
all three Courts and bear his own. 

G. R. D. Appeal allowed, 

(5) 4 Ind. Cas. 795; 5 N. L. R. 176. 
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LAHORE HIGH COURT. 
Srconp Civin APPEAL No, V30 or 1925. 
May “14, 1926. 

Present :—Mr. Justice Addison. 
JAGGU AND ANOTHER-—-PLAINTIFFS. 

— APPELLANIS 
versus 
Musammat BHAGO AND OTHERS—-DEFENDANIS 
— RESPONDENTS., 

Custom -Succession — Sel/-acquired-property- Sister 
v. Collaterals-- Onus of proof—Sainis of Hoshiurpur. 
Among Sainis of Hoshiarpur District the burden 
of proving that a sister succeeds to the self-acquired 
property of her brother in preference tu his collaterals 
lies on her. Tho general rule of Customary Law with 
regard to sisters is that they are usnally excluded 
from succeeding to ancestral or self-aequired pro- 
perty in the presence of collaterals. 'p. 908, col. 2; 

p. 909, col 1.) Aah 

The Customary Law or the Itiwaj-i-am ought to be 
taken to refer to ancestral property unk ss the con- 
trary is proved. |p. 908, col. 1f 

Fatima Bibi v. Shah Nawaz, 60 Ind. Cas. 509: 2 L, 
98: 3 L. L. J. 152 and Namen v. Ratan Singh, 74 
Tnd. Cas. 589; 4 L. 102; 5 L. L. J. 258; A. I. R. 1994 
Lah. 37, not followed 

Second appeal from a decree of the Addi- 
tional District Judge, Hoshiarpur, dated 
the 5th February, 1925, affirming that of the 
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Subordinate Judge, Fourth Class, Hoshiar- 
pur, dated the 15th December, 1923. 
Mr. Chander*Gupta, for Mr. Faqir Chand, 
for the Appellants. 
Mr. Mehr Chand Mahajan, for the Re- 
spondents. ; \ 
` SUDGMENT.—Musammat .Bholi, a 
Saini of Baghpur village in the Hoshiar- 
pur District, sued the defendant for posses- 
sion of 44 kanals 4 marlas of land, the 
self-acquired property of her deceased bro-. 
ther Ujjagar in occupation ofthe defend- 
ants, his collaterals in the 8th. degree. 
Admittedly parties follow agricultural cus- 
tom. Both the Courts below held that she 
had failed to discharge the onus which was 
upon her to prove a custom under which 
she succeeded to the self-acquired. land of 
her brother. The learned Additional Dis- 
trict Judge has further held that, even if 
the parties could be allowed to fall back 
upon their personal law, the suit must fail 
as under Hindu Law the sister would be 
excluded by the collaterals. A certificate 
under s. 41 (3) of the Punjab Courts Act 
- has been granted by the Additional Dis- 
trict Judge and upon it this second appeal 
has been filed. l 
It isnot disputed that there is no evi- 
dence worth considering upon the record 
one way or the other. Question No. 54 of 
Humphrey's Customary Lawof the Hoshiar- 
_pur District is against the right of the sister 
to succeed -in the presence of collaterals, 
but there’ are rulings of this Court to the 
_ effect that the Customary Law or Riwaj-1- 
am ought tobe taken to refer to ancestral ` 
property unless the contrary is indicated, 
In accordance with this principle it has 
been held that such a reply inthe case of 
daughters would not effect their rights to 
succeed to self-acquired property. The 
case of daughters and sisters, however, is 
not the same as the general rule of Custo- 
mary Law as regards sisters is that they are 
usually excluded from succeeding to ances- 
tral or self-acquired property in the pre- 
-gence of the collaterals as a body. This. 
is clearly laid down in para. 24 and at 
pages. 44 to 46 of Rattigan’s Digest of 
Customary Law and on page 83 of Ellis’s 
Notes on Punjab Customs. 


The appellants relied principally on two 
rulings. The first was Fatima Bibi v. 
Shah Nawaz (1) a case of Muhammadan 
Jais of the Jhelum District. There the 


` (1) 60 Ind. Oas. 509; 21, 98; 3 L. L. J. 152. 
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contest was. between a sister and collaterals” 
in the 9th degree and it was held that na 
custom one way or the other had been estab- 
lished and that in such a case it was per- 
tissible to fall back upon the personal law - 
of the parties which in the case of Muham- 
madans is in favour of the sister, though 
this is not the case among Hindus. The 
other ‘ruling relied upon was Naman v, 
Ratan Singh (2). That was acase of adop- 
tion of a sister's son by a Hindu Jat in 
Hoshiarpur District. The Riwaj-1-am was 
in favour of such an adoption and ié was 
held that the custom had been established. 
Stress was laid on one remark in the middle 
of page 105 of that report, where it was laid 
that instances of adoption of daughter's sons 
given in the Riwaj-i-am were not directly in 
point, but that they undoubtedly might be 
taken into consideration as indicating that 
the agricultural tribes of the Hoshiarpur 
District were not devoted votaries of the 
agnatic theory and that the general custom 
was so far modified amongst them that it 
did not look with disfavour upon the drift- 
ing of ancestral land into the hands of such 
non-agnates as were related through daugh- 
ters and sisters., ln the first place. this 
was only one small consideration in coming 
to the decision in question and it cannot be 
taken as laying down a rule, as to which 
there is no evidence in this case, that 


-agricultural tribes of the Hoshiarpur Dis- 


trict have departed from the agnatic theory, 
In fact the whole argument of the appel- 
lants’ Counsel was that, taking the above 
remark tobe correct, it should beheld that 


the onus of proving that a sister did not 


succeed to the self-acquired land of her 
deceased brother should have been upon the 
other side. Iam unable to agree to this 
proposition. 

There is ample authority the other way. 
In Hussain Bibi v. Nigahia (3) which was a 
case of Muhammadan Jats of the neighbour- 
ing District of Jullundur, it was held that 
in question of succession to self-acquired 
property between collaterals of the 8th 
degree and sisters, the onus of proving that 
they have a preferential right is in the first 
instance upon the latter. Though this was 
a case cf Muhammadans, the personal law - 
was not applied. In Jiwi v. Sandhi (4) a 


2) 74 Ind. Cas. 589; 4 L. 102; 5 L. L. J. 253; A. IL 
R. 1924 Lah. 37. 

(3) 55 Ind. Cas. 828; 1 L. 1; 70 P. L. R. 1920; 34 
P. W. R.e1920: 1 L. L. J. 89. 

(4) 58 Ind. Cas. 986; 1 L. 433; 2 L. L. J, 384. 
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` similar case between a sister and collaterals 
in the 6th degree who were Mussalman 
Rajputs of the Jullundur District, it was 
held that the onus probandi was on the 
‘sister to prove that she succeeded her. bro- 
: ther although the land was non-ancestral 
i. e, self-acquired. Further,;it was held in 
Sant Kaur v. Sher Singh (5) that the princi- 
pleof sisters being usually excluded was 
not confned to ancestral property only and 
that the onus was upon sisters to prove that 
they had a, better claim to succeed to the 
property in dispute, which was self-acquir- 
ed than the plaintiffs. It was also held that 
the position of a sister of a male proprietor 
cannot be assimilated to that ofa daughter 
even as regards self-acquired property. 
A similar rule was laid down in Kame Shah 
v. Muhammad Sharif (6). The learned 
Judges who decided Hayat v. Ahmun (7) 
seem to have disapproved of Fatima Bibi v. 
Shah Nawaz (1) where it was held permis- 
sible to fall back upon the personal law of 
the parties when there was no evidence 
either way and to have approved of 
Hussain Bibi v. Nigahia (3) and Jiwt.v. 
Sandhi (4) where this was not done. The 
other authorities need not be referred to. 
On the authorities I have no hesitation 
in holding that the onus was upon the 
plaintiff in the present case to establish 
that she was entitled’ to succeed to the 
land in suit. As she failed to discharge 
the onus, the suit was properly dismissed 
and I dismiss this appeal with costs. 
Appeal dismissed. 


A. N. A. 
69) 73 Ind. Cas, 786; 4 L. 392; A. I. R. 1923 Lah. 
6 


(6) 63 Ind. Cas. 544, ` 
(7) 71 Ind. Cas, 201: A. I R., 1924 Lah, 321, 





-. MADRAS HIGH COURT. 
Civit Revision Petition No. 388 oF 1928. 
October 8, 1924. : 
Present:—Mr. Justice Jackson. 
BAVACHI—DEFEN DANT—PETITIONER 
VETSUS j 
VIZHOTH KANHIROTE KUNBI 
KANNAN AND aNoTaER—PLAINTIFFS— 
RESPONDENTS. 
Contract Act (IX of 1878), s. 65—Agreement to 
- adjust claim- Impossibility of performance—Fresh 
. cause of action to enforce claim, accrual of—Limi- 
‘tation. 
Where a contract to satisfy a person's claim in a 
particular manner becomes impossible of performance, 
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- rent, drew the full amount. 


909 


he acquires a fresh cause of action to enforce his 
claim from the date on which the contract became 
impossible. bd 

Muthuveerappa Chetty v. Adikappa Chetty, 59 Ind. 
Cas. 472; 43 M. 845; 12 L. W. 240; (1920) M. W. N. 
505; 39M. L. J. 312, relied on. 

Petition, under ss. 115 and 151 of Act V 
of 1908 and s. 107 of the Government of 
India Act, praying the High Court to revise 
a decree of the Court of the Subordinate 
Judge, Tellicherry, in A. S. No. 266 of 1921 
(A.S. No. 110 of 1921, District Court), pre- 
ferred against a decree of the Court of 
the District Munsif, Quilandy, in O. S. 
No. 645 of 1919. 


Mr. N. P. Narasimha Iyer, for the Appel- 


lants. 
- Mr. K. P. M. Menon, for the Respondents. 


JUDGMENT. —Petitioner seeks to set 
aside the decree passed against him in 
A. S No. 266 of 1921 on the file of 
the Court of the Subordinate Judge of 
Tellicherry. The plaintiffs were kanomdars 
against whom the jenmi had obtained a 
decree for redemption on 3rd February, 1915. 
On 22nd June, 1915, the plaintiffs compro- 
mised their suit for rent against the pre- 
sent petitioner by arranging (Ex. ©) that 
they would pay into Oourt the improve- 
ments found due to the petitionerin the 
jenmi’s suit (Rs. 563-13-0) and then the 
petitioner should deduct from that sum 
Rs. 169-8-8 the amount of rent due from 
petitioner to plaintiffs, and take the balance 
of Rs. 394-4-4 as compensation for improve- 
ments. The plaintiffs instead of themselves 
paying in the improvement value waited 
till their jenmi paid in Rs. 563-13-0 to peti- 
tioner’s credit and ejected them under his 
decree. The petitioner then instead of 
leaving Rs. 169-8-8 asdue to plaintiffs for 
Plaintiffs ac- 
cordingly brought the present suit. The 
question raised by petitioner is whether 


. plaintiffs’ suit is time-barred ; plaintifis 


contending on their part that the with- 
drawal ofthe whole amount gave them a 
new cause of action. 

There can be no deubt that the agreement 
was incapable of fulfilment from the time 
when the jenmi paid inthe compensation 


. amount and the petitioner drew it out. 


There would be no object in plaintiffs pay- 
ing the same sum for improvements again 
into Court. Itis, therefore, the duty of the 
petitioner to restore to plaintiffs the 
advantage which he obtained under the 
agreement, the suspension of the claim ta 


the 26th November, 1923. | 
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rent. Accordingly in the light of s. 65, 
Act IX of 1872, a freth cause of action ac- 
crued when the act agreed upon became im- 


. possible. Nor isthe reasoning in the case 


cited by the learned Subordinate Judge, 
Muthuveerappa Chetty v. Adikappa Chetty 
(1), inapplicable to this case. As observed 
by the Chief Justice in that ruling, where 
‘a party has been deprived of the satisfaction 
which he had originally obtained, it is 
equitable that -he should be allowed to 
prefer a fresh claim. In this case the equi- 
ties are all on the side of the counter- 
petitioners so faras can be judged from 
the present record. Petitioner's withdrawal 
ofthe rent amount on the merely technical 
ground that it was deposited by the jenmi 
and not by the petitioner's landlords was 
a piece of sharp practice and it comes ill 
from his mouth that plaintiffs instead of 
immediately ejecting him after the com- 
promise Ex. C was decreed, allowed him to 
stay on the land till they themselves were 
ejected by their jenmi. 
I see no reason to interfere. The petition 
is dismissed with costs. 
V.N.V : 
A. N. A, Petition dismissed, 
(1) 59 Ind, Cas. 472; 43 M. 845; 12 L. W. 240; (1920) 
M., W. N, 505; 39 M. L. J. 312. 
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LAHORE HIGH COURT. 
First CIvIL APPEAL No. 340 or 1924, 
May 12, 1926. 
Present:—Mr. Justice Harrison and 
Mr. Justice Dalip Singh. | 
Fira NATHU MAL-MANOHAR LAL— 
, — PLAINTIFFS— APPRLLANTS 
Versus : S 4 
Fira LACHHMI NARAIN-GAURI 

SHANKER—-DEFENDANTS— RESPONDENTS. ` 

Civil Procedure Code (let V of 1908), s, 11—Res 
judicata—General principles cannot widen the express 
terms of the section. E. 

There being a distinct provision in s. 11, C. P. C., 
that a decision will be res judicata only, if, rater alia, 
the Oourt trying the former suit was competent to 
try the subsequent suit, the general principles of 
res judicata cannot be invoked to make the doctrine 
applicable to cases where the former Court could not 
try the later suit. [p. 911, cal. 1.] i 

The essence of a Code is to be exhaustive on matters 
with which if deals. [ibid.] i 

First appeal. from a decree of the Sub- 


ordinate Judge, First Olass, Delhi, dated 


(86 1. ©. 1926] 


Messrs. Sardha Ram and Mehar Chand 
Mahajan, for the Appellants. 

Bakshi Tek Chand and Mr. Jagan Nath 
Bhandari, for the Respondents. ` 

JUDGMENT.—The firm of Nathu Mal- 
Manohar Lal, plaintiffs-appellants, bought 
from the firm of Lachmi Narain-Gauri 
Shankar, defendants-respondents, seven 
bales of chocolate chintz No. 1062 of the 
office of Goardhan Dass-Ram Gopal on, 
the 20th of August, 1918. The same firm 
also purchased from the same defendants 
twelve bales of zephyr prints on the 27th 
of August, 1918. The due date ¢f both 
these contracts was the 7th of October, 
1918. On the 1l1th’of October, 1918, the de- 
fendants ‘gave a notice to the plaintiff firm 
regarding both contracts asking them to 
pay for and take delivery of the goods, 
otherwise they would be auctioned within 
ten days. The plaintiffs gave no reply, 
but onthe 20th of October, 1918, they sent 
Rs. 2,500 to the defendants. On the Ist 
of November, 1918,a further sum of Rs. 1,659 
was sent. On the 20th, November, 1918,. 
Rs, 1,000 were also sent to the defend- 
ants. The defendants auctioned the 
zephyr prints on the 24th of December, 
1918. The chocolate chintz were also auc- 
tioned on the 3lst of December, 1918, The 
present defendants brought a suit on the 
8rd of January, 1919, about the zephyr 
prints.” They allowed the present plaintiffs 
a credit of Rs. 5,150 towards the zephyr 
prints contract and they sued for the bal- 
ance, namely Rs. 3,173-14-3, after adding 
the sum obtained in the re-sale. That suit 
was tried by the Subordinate Judge, Second 


‘Class, and was dismissed. It was held 


that the present plaintifis had paid Rs. 5,150 
towards the chocolate chintz and not to- 
wards the zephyr contract and that, there- 


_ fore, the present defendants were not entitl- 


ed to charge the Rs, 5,150 to that contract. 
It was also held that there had been. no 
sale and that there had been no extension 
of the due date by mutual agreement be- 
tween the parties. The appeal tothe Dis- 
trict Judge was dismissed by him and the 
appeal tothe High Court was also dismiss- 
ed. The plaintiffs have now brought the 
present suit against the defendants alleg- 
ing that they themselves were always 
ready and willing to perform the contract 
regarding the chocolate chintz, that they 
had paid Rs. 5,150 to the defendants to- 
wards this contract, that they sent a 
cheque for Rs, 10,125 to the auctioneers 


i 
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and were willing’ to pay any further sum , 


found due on this contract, that the defend- 
ants refused to deliver the goods and, there- 
fora, they were entitled to the return of 
Rs. 5,150 principal, Rs. 891 on‘account of 
interest upto date of suit and annas 7 on 
account of two notices, the “total claim 
being Rs. 6,042-3-6. The defendants in 
their written statemént again pleaded that 
the sum of Rs. 5,150 had been paid 
towards the price of zephyr prints and 
that in any event as the plaintitis had not 
appropriated the sum to either contract at 
the time of payment, the deferdants were 
entitled to so appropriate it: Various 
other pleas were also raised into which 
it is unnecessary to enter, The learned 
Subordinate Judge dismissed the suit hold- 
ing that the defendants were iegally entitl- 
ed to appropriate the sum of Rs. 5,150 to 
the zephyr prints contract and that the 
plaintiffs had failed to prove that they had 
intimated the appropriation of this sum to 
the chocolate contract. He also held that 
the decision in the previous case was not 
res judicata. soo 


. The plaintiffs have appealed and their. 


Counsel has contended, before us, firstly, 
that the question as to whether the sum 
of Rs.5,150 was appropriated to the chocolate 
contractis res judicata between the parties. 
It is conceded that s, ll of the O. P. C. 
does not in terms apply, but it is contend- 
ed that s. 11 is not exhaustive and on 
general principles the matter is res judicata 
between the parties. The short answer to 
this question is that the general principles 
of res judicata cannot be extended to cases 
which are within the terms ofs.1]l. Sec- 
tion 11 distinctly provides that in the case 
of two suits the matter is only res judicata 
if, inter alia, the Court trying the former 
suit was competent to try the present 
suit. The general principles of res judicata 
cannot, therefore, apply where the Code 
itself has defined the conditions under 
which res judicata will arise. As held by 
. their Lordships of the Privy Council in 
‘Gokul Mandar v. Pudmanund Singh (1) it is 
of the essence of a Code to be exhaustive 
on matters with which it deals and that 
‘s,-13, now s.11 of the C. P. C. has made 
it essential for the first Court to be com- 
petent to try the subsequent suit, we, there- 
fore, repel this contention. 


(1) 29 O. 707; 291 A. 193: 6 O. W. N. 825; 4 Bom. 
os, 


L. R. 793; 8 Sar, P, O, J. 323 (P, O.) 
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Next, Counsel for the appellanis con- 
tends that it is prowed as a fact that the 
Rs. 5,150 were appropriated to the chocolate 
chintz.- The evidence in the’ case consists 


. of the statement of Ram Nath, the ex-munim 


of the plaintiffs. The statement is some- 
what indefinite and Ram Nath does not 
clearly state that he intimated to the de- 
fendants that, the sum of Rs. 5,150 which he 
brought at various times as ‘stated above 
to the defendants had been appropriated 
by the plaintiffs to the chocolate contract, 
Apart from this, however, the defendants 
have deposed that Ram Nath did not inen- 
tion any such thing, to them. Ovunsel 
urges that this evidence of Ram Nath is 
supported in the first place by the entries 
in the plaintiffs’ own books, ‘The learned 
Subordinate Judge considered that these 
entries were suspicious and had probably 
been tampered with. We have seen the 
entries for ourselves and we consider that 
the learned Subordinate Judge was justified 
in his remarks about these entries. Even 
in the previous suit the learned Subordi- 
nate Judge, Second Class, who tried that 
suit was of opinion that the entries had been 
tampered with. Any value that might, 


` therefore, have attached to these entries is 


negatived by this suspicious circunistance. 
It is further contended that Rs. 2,500 was 
sent by the defendants to their own sellers 
of chocolate chintz and that this circum- 
stance shows an appropriation by the 
plaintiffs to the chocolate chintz. In our 
opinion, however, this circumstance is by 
no means conclusive onlthe point, and we 
agree ia general with the remarks of the 
learned Subordinate Judge for rejecting 
this contention. 

It follows, therefore, that the plaintiffs 
have failed to prove that Rs. 5,150 were 
appropriated by them at the time of pay- 
ment tothe chocolate chintz or that they 
intimated the same to the defendants. The 
defendants were, therefore, entitled to ap- 
propriate the payments to the zephyr con- 
tracts. It follows, therefore, that the tender 
by cheque of Rs, 10,125 was not a tender 
of the proper amount due on the chocolate 
contract and, therefore, the plaintiffs have 
not shown that they were.ready and will- 
ing to take the goods. It becomes, there- 
fore, unnecessary to enter into any of the 


_ other points raised in this appeal. 


The appeal fails and is dismissed with 
costs. 


AN. A, Appeal dismissed. 
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MADRAS HIGH COURT. 
Civit Revision Parirron No, 311 oF 1924. 
July 43, 1925. 

Present:—Mr. Justice Venkatasubba 

Rao*’and Mr. Justice Reilly. 

S. K. MARIYA PILLAI AND ANOTHER 

-—PETITIONERS 
versus 
MUTHUVELY PANDARAM— 
— RESPONDENT. 

Madras Local Boards Act (XIV of 1920), ss. 56, 57 
—Taluk Board meetings—Forfeiture of membership 
by failure to attend, what constilutes-—~'Three conse- 
cutive months, meaning of, how computed—Erroneous 
ruling of President that seat was not forfeited, effect 
of. ‘ 
The expression ‘three consecutive months’ in s. 56 
(1) (h) of the Madras Local Boards Act means a 
period of three months, and this period has to be 
computed from the date of the first default in attend- 
ing a meeting. [p. 912, col. 2.] 

Kershaw v. Shoreditch Borough Council, (1906) 22 
T. L. R. 302; 70 J. P. 190; 95 L. T. 55,4 L. G. R. 
302; followed. 

Section 56 (1) (A) of the Madras Local Boards Act 
will not apply unless a member has failed to attend 
at least two meetings during the period of his 
absenée for three consecutive months. {ibid.] 

Where a member had forfeited his seat by absence 
at the meetings of the Board for three consecutive 
montks, but the President of the Board erroneously 
ruled that he had not ceased to be a member, the 
fact that thereby the Board had no opportunity to 
consider the question of the reinstatement of the 
member under s. 56 (4), could not affect the decision 
of the question whether the member had ceased to 
be such or not. [p. 913, col. 1.] 

Petition, under s. 107 of the Government 
of India Act, praying the High Court to 
revise an order of the District Judge, 
East Tanjore at Negapatam, in Original 
Petition No. 6 of 1924. 

Messrs, T. R. Ramachandra Iyer and K. S. 
Champakesa Ayyangar, for the Petitioners. 

Mr. S: Panchanadha Mudaliar, for the 
Respondent. 


JUDGMENT. 

Venkatasubba Rao, J.—This civil 
revision petition raises an interesting ques- 
tion. The petitioners before us are two 
members of the Taluk Board of Tirutturai- 
pundi. There was.a meeting of the Board 
on the 6thSeptember, 1923, and they attend; 
edit. On the 19th September there was an- 
other meeting. They failed to attend it. 
On the 17th October there was a meeting 
and the petitioners were again absent. In 
November no meeting was convened. On 
the 19th December there was a meeting at 
which they failed to be present. On the 
17th January, 1924, a meeting was convened 
and the petitioners attendedit. The question 
that we have to decide is, did the petitioners 
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cease to hold office by reason of the fact 
that they failed for three, consecutive 
months to attend the meetings of the Local 
Board ? 

Section 56 (1) (A) so far as it is relevant 
to the present point, reads thus: “Sub- 
ject to the provisions of s.57 a member of 
a Local Boardshall cease to hold his office, if 
he (h) fails for three consecutive months 
to attend the meetings of the Local Board”. 

“The words are "three consecutive months” 
not “three consécutive meetings.” The 
first default ‘occurred on the 19th Septem- 
ber, 1923. Computing three months from 
that date, it is obvious that the petitioners 
failed for three consecutive months to- at- 
tend the meetings of the Board. That the 
period is to be computed from the date of 
the first default is settled by Kershaw v. 
Shoreditch Borough Council (1). ; 

Schedule II, r. 1 enacts: “Every Local 
Board shall meet for the transaction of busi- 
ness at least once in every month”. 

This fixes merely the minimum and there 
is nothing to prevent the Local Board from 
meeting more often, say twice a month, if 
it chooses to do so. In this case, it met 
twice in September. The default having 
occurred on the i9th September, . three 
months must be teckoned from that date, 

_A difficulty was suggested and it may be 
put in the form of an illustration. Sup- 
posing the Local Board does not meet in 
January, meets in February, does not meet 
in March; thereis only one meeting held 
during the three months and it is asked, 
in such a case, does thesub-section apply? | 
The answer is-perfectly clear, The sub- - 
section uses the word “meetings” and not 
“meeting.” There must, therefore, be at 
least two meetings which a member has 
failed to attend and s. 56 (h) will not other-. 
wise apply. b 

If, on the other hand, the three months 
should be computed not from the date of 
the default, but the construction is that 
the month should be excluded when the 
petitioners attended a meeting (in this case 
the month of September); even then they 
committed default, because they failed for 
three consecutive months, October, Novem- 
ber and December, to attend the meetings 
of the Board. 

Another contention has been urged on 
behalf of the petitioners and it has refer- 


(1) (1906) 22 T. L. R. 302; 70 J. P. 190; 95 L. T, 
55; 4 L. G. R, 302. 
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-euce to sub-s, (4) of s. 56 which runs 
‘thus :— oa : 

“In the case ofa person who.has -ceased 
to ba a member in consequence of failure 
‘to attend meetings, the matter shall be re- 
ported by the President at the next meeting 
- of the Local Board, which may at that meet- 
ing restore such person to office ` 

It has been contended that this provi- 
sion has not been complied with. The Pre- 
' sident reported to the meeting that the 


petitioners had failed to attend meetings 


for thrée consecutive months. But he gave 
a ruling at that meeting that they did not 
‘forfeit their seats on that account. It is 
argued that the petitioners were thus de- 
prived of an opportunity of having the 
quéstion of their reinstatement considered. 
1 cannot accept this contention. The 
result has been unfortunate, but as I hold 
that they did commit default, the fact that 
the petitioners easily acquiesced in the 
wrong ruling of the President, which hap- 
pened to be in theirfavour,does not absolye 
them. os 

In the result, I amof opinion that the 
desision of the District Judge is correct 
anithe civil ravision petition is accord- 
ingly dismissed. We desire to make no 
order as to cost because the question raised 
-is novel and of some difficulty and the peti- 
tioners have not acted improperly in taking 
the matter to this Court, | 


Reilly, J.—I agree that the petitioners . 


ceased to hold office as members of the 
Taluk Board of Tirutturaipundi because 


they failed to attend the meetings of that ` 


Board for threa consecutive months from 
the L9th September, 1923. I understand the 
expression “three consecutive months” in 
s. 56 (1) (h) of the Act to be equivalent to 
a period of three months. I do not think 
that the question whether the President of 
the Board reported the failure of the peti- 
tisaers to attend the meetings of the Board 
—~as he should have done under s. 56 (+) of 
the Act—can affect the question whether 
they had or had not ceased to be members 
of the Board. IT agree thatthe petition must 
be dismissed. 
v. N. V. 


A N.A S Petition dismissed, 


SHIV DAYAL Ý. RAM DAS, 
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LAHORE HIGH COURT. 
Second Civin APPRAL No, 304 oF 1926, 
May 19, 1926. 

Present:—Mr. Justice Addison. 

SHIV DAYAL AND ANOTHEu— 

` DerENDaNTS—APPELLANTS 
~ versus 
RAM DAS—P AINTIFF— RESPONDENT. 

Easements —Quasi-easements, whether arise in favour 
of grantor winless expressly reserved- -Masements «Act (Vv 
of 1882), s. 13 (d). 

Quasi-easements do not arise in favour of the tene- 
ments retained by a grantor over the tenements con- 
veyed by him uniess they are expressly reserved in 
the grant, inasmuch as a grantor, by a grant for 
valuable consideration, is, in the absonee of such ex- 
press reservation, taken to have relinquished all rights 
over the tenement granted, and to be thereby after- 
wards precluded: from doing anything which derogates 
from his grant. [p. 913, col. 2; p. 914, col. 1; 

{Case-law discussed. ]} 

Easements Act, 1882, s. 13 (d) compared. 

Second appeal from a decree of the 
District Judge, Attock at Campbelpuz, 
dated the 29th Ostober, 1925, affirming that 
of the Subordinate Judge, Third Class, 
Attock at Campbellpur, dated the 12th 
May, 1925.. 

Messrs. M. S. Bhagat and R. C. Soni, for 
the Appellants. 

Mr. Shamair Chand, for the Respondent. 

JUDGMENT.—The plaintif bought 
from the defendants a vacant site next to 
He commenced to build a 
house on this land but was obstructed by 
the defendants. He, therefore, sued for an 
injunction to restrain them from obstruct- 
ing him. The Courts below have found 
that the defendants had three apertures O, 
D and E in their houses prior to the sale 
to the plaintiff. These apertures would be 
closed by the construction of the plaintiff's 
house. The Courts below, however, have 
decreed the plaintiff's suit on the ground 
that the Indian Easements Act does not 
apply in the Punjab and that the English 


‘Law which is usually taken to embody the 


principles of equity and good conscience is 
in favour of the plaintiff. Against this, 
decision this second appeal has been filed. 

It is undoubted that the general rule in ' 
England in such cases is as laid down by 
the Courts below, namely, that when a 
quasi-servient tenement is conveyed to the 
grantee and the quasi-doniinant tenement is 
retained by the grantor, quasi easements 
cannot arise in favour of the grantor unless 
expressly reserved in his grant, inasmuch as 
the grantor, by a grant for valuable con- 


'. sideration, is, in the absence of such express 


58 


reservation, taken to have relinquished all ` 


- of Pyer v. Carter (2). 


‘vy. Ram Dayal De (6). 
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rights over the tenement sede and to be 
thereby afterwards prec duded from doing any- 
thing which derogates from his grant. The 
principal case on the subjectis Wheeldon v. 
Burrows (1). It was definitely decided by it 
that the grantor could not bs held implied- 
ly to have reserved to himself the right to 
any guasi-easements as regards the quasi- 
dominant tenement retained by him. -This 
enunciation of the law has been repeatedly 
affirmed, and the only case which seems 
to have been decided in the contrary sense 
‘is Pyer v, Carter (2), This was a case decid- 
ed by the Court of Exchequer. Though 
this decision has never been expressly 
overruled, the principles laid down in it 
were definitely rejected by the same Court in 
White v. Bass (3). In thenext case, namely, 
Suffield v. Brown (4), the Lord Chancellor 
emphatically dissented- from the doctrine 
In between there 
were other cases which did not follow Pyer 
v. Carter (2). Then followed Wheeldon v. 
Burrows (1) which decisively settled the 
law in England on this subject. In dlien 
v. Taylor (5) the Master of the Rolls stated “I 
take it also that it is equally settled law 
that ifa man who has a house and land 
grants the land first, reserving the house, 
the puchaser of the land can block up the 
windows of the house.” This subject is 
well discussed in Peacock’s Law relating to 
Easements in British India at page 366 et seq. 
The same view is taken in Gale on Kase- 
ments where it is said at page 168 that 
. Wheeldon v. Burrows (1) has been often 


` followed and is now regarded as settled 


law. Atthe bottom of that page note (h) 
"gives many rulings following Wheeldon v, 
Burrows (1) | 

It has often’ been laid down that when 
acase has to be decided according to justice, 
equity and good conscience what should 
be followed is the Common: Law of 
England, vide, Satis Chandra Chakrabarti 
The difficulty here 
is that s. 13 (d) of the Indian Easements Act 

(1) (1879) 12 Ch. D. 31; 48 L. J. Oh. 853; 41 L.T. 

27; 28 W. R. 196. 

(2) ) (1857) 1 H. &.N. 916; 26 L. J. Ex. 258; 5 W. 
S SA) 156 E. R. 1472; 28 LT. (0. s) 371; 108 R. R. 


x) (1862) 7H. & N. 722; 31L. J. Ex. 283; 8 Jur. 
N.s.) 312;5 D. T. 813; 158 E. R. 660; 126 R. R, 


363. 
RÊ (1864) 4 DeG. J. & $. 185; 33 L.J. Ch. 249; 3 N. 
340; 10 Jur. (x. s), ui 9L. T. 627; 12 W. R. 356; 
5 E. R. 888; 146 R. R 
(5) (1881) 16 Ch. D. 365 a p. 358; 50 L. J. Ch. 178. 


(6) 59 Ind. Cas. 143; 48 O. 388 at pp. 406, 409; 32 C. . 
31. 


L. J. 94; 24 0, W. N. 982; 22 Or. L. J. 
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follows Pyer v. Carter (2) though Mr. White- 
ly Stokes, who drafted the “Act, intended 
tu follow the principles of English Law. 
At the time, however, the Act was drafted 
Wheeldon v. Burrows (1) had not been 
decided, while Pyer v. Carter (2) had. The 
reason why Pyer v. Carter (2) was followed 
was because of the judgment of Mr. Justice 
Field, in Charu Surnokar v. Dokouri Chunder 
Thakoor (7). Mr. Whitely Stokes acknow- 
ledged the assistance given to him by’ that 
learned Judge in drafting the Bill which be- 
came the Easements Act. “Charu Surnokar v, 
Dokouri Chunder Thakoor (7) was, however, 
not approved by the learned J udges ‘who 
decided Wutzler v. Sharpe (8). They said 
at page 298* as follows:— 

“In our opinion an examination of the 
authorities does not support the decision in 
Charu Surnokar v. Dokouri Chunder 
Thakoor (7), that a way under the circum- 


stances of that case might pass by implica- |. 


tion on a severance as an. apparent ‘and 
continuous easement.” f 

Similarly the learned Judges who decid- ` 
ed Chunilal-Mancharam v. Manishankar- 
Atmaram (9) followed the English rule 
instead of s. (13) (d) of the .Easemeats Act 
which had been passed by the time that 
case was decided. Peacock has remarked at 
page 388 that “it may be seriously question- 
ed whether Charu Surnokar v. ‘Dokouri 
Chunder , Thakoor (7) will, in future, be 
followed in Bengal and the other parts of 
India in which ‘the Indian Easements “Act 
is not in force.” 

In my opinion the equitable rule is that - 
followed in English Law. In the present 
case the strip ‘of land sold ‘is only some- 
thing like ten fest wide and if the plaint- 
iff is prevented from building it will be 
useless to him. It must be presumed that 
the grantors did not impliedly reserve to 
themselves any right as regards the three 
apertures. On the other hand, having 
parted with the land for valuable consider- 
ation in the absence of any express reser- 
vation, they must be held thereby after- 
wards precluded from doing anything 
which derogates from their grant. 

The case was properly decided and I 
anne this appeal with costs.. 

Appeal dismissed. 

asa 956; 10 O. L. R. 577; 7 Ind. Dec. (N. s.) 


16. 
8) 15 A. 270; A. W. N. (1893) 151; 7 Ind. Dee, (N. s.) 


(a). 18 B. 616; 9 Ind. Dec. (x. 5.) 920. 
*Pagetof 15 A— — Bd.) 
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“to this gift, 
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LAHORE HIGH COURT. 


~ ! SgcoĒxo Civic APPRAN No. 2601 or 1922 


June 7, 1926. 
Present:—Mr, J ustice Fforde and 
Mr. Justice Campbell. 
RAM SARUP, minor, son or KUNDAN 
“THROUGH HIS FATHER FOR HIMSELF AND 
AS REPRESENTATIVE OF Musammat KAHNI ` 
DECEASED —DErENDANT—APPELLANT 
~ Versus - $ 
“RAM SARAN AND kaa BANG, NE SE 
AND BADAMAN FOR HIMSELF AND 
AS REPRESENTATIVE oF Musammat KAHNI— 
»  DEFENDANT— RESPONDENTS. 

Evidence Act (I of 1872), s. 115—Person entitled to 
challenge alienation present at niutation—Failure to 
object—Estoppel. 

Ifa person, who is entitled to challenge an aliena- 
tion, is present at the time of mutation but does not 
object toit despite there being an opportunity to do 
so, he is estopped from challenging the alienation sub- 
sequently. 


Second appeal from a decree of the Dis- 
trict Judge, Ambala, dated the 18th July, 
1922, modifying that of the Munsif, First 


< Glass, Jagadhri, District: Ambala, dated the 


9th January, 1922, 
- Mr. Shamair Chand, for the Appellant. 
Mr. N. C, Mehra, for the Respondents. 


| JUDGMENT.—This is a suit to set 
aside an aliénation of ancestral land on the 
ground that it is not warranted by custom. 

Mr. Shamair Chand’s first argument 
against the respondents is that they are 
precluded by-their conduct from now con- 


“s testing this alienation. It has been found by 
‘the lower Appellate Court that at the time of 
‘the mutation proceedings the respondents 
‘“ were present, 
© Judge refers to anumber of witnesses who 
; that the plaintiffs respondents, 


and the learned District 


all stated 
were present at the mutation and consented 
The learned District Judge 
then continues, “I, therefore; hold on this 
evidence that at the -mutation plaintiffs 
were present and did not make any objec- 
tion whatever to this gift.” Now there is 


_ no doubt from the évidence that the plaint- 


iffs were present, that they did make no 
objection to the gift, and that they had 
every opportunity of objecting had they 
desired todo so. Itis also quite clear that 
they knew what the nature of the proceed- 
ings and the mutation’ entry was. Under 
these circumstances they areclearly estop- 


“ped by the well-established rule of law - 


and equity that a person is not entitled to 
do what is commonly known as blowing 
hot and cold. The maxim allegans con- 
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traria non est audiendus is incorporated in 
s. 115 of the Evidence Act. Upon the 
finding of the learned District Judge upon 
the question of consent, With which we 
are in entire agreement, we are of opinion 
that the plaintiffs are estopped from now 
coatesting this alienation, The appeal 
“must; ‘therefore, be accepted and the suit 
dismissed with costs throughout, , 
R. L. Appeal accepted. 


- =- MADRAS HIGH COURT. 
SECOND CIVvIL APPEAL No. 277 or 1920. 
March 3, 1925. 

Present:—Mr. Justice Phillips and 
` Mr. Justice Venkatasubba Rao. 
KANDAN ASHTAMOORTHI NAMBU- 
DRIPAD sy uis Muktyars—PLAINTIFE— 
| á APPELLANT 
versus 
RAMA MUDALIanp ANOTHER — DEFENDAN TS 


—RESPONDENTS. 

Evidence Act (I of 1872), s. 115 Tine sae 
tion that another should act upon the assertion made, 
whether necessary—Forbidding acting on assertion, 
effect of—Water rights—Paramount right of Gorern- 
ment to regulate water for irrigation—River-beds of 
Malabar, presumption as to ownership. 

The presumption, that, in Malabar, the ownership 
of river-beds isin the respective owners of the land 
on either side of the stream ad medium filum is hot a 
conclusive one and can be rebutted by other evidence. 
|p. $24, cole. 1 & 2.] 

Where the defendant applied to the Government for 
permission to put up a permanent stone anicut across 
a stream on the footing that it belonged to Govern- 
ment and the plaintiff while not objecting to the right 

“of the Government to the stream asked that the per- 
mission prayed for should not be granted, but the 
Government ultimately permitted the construction of 
the anicut : 

Held, that the conduct of the plaintiff amonnted to 
a representation that the Government had the right to 
give or withhold permission to build the anicut and 
the Government and the defendant must have relied 
onand been influenced by that representatién and 
the plaintiff was, therefore, estopped afterwards from 
suing for the removal of the anicut. e 922, col. 
2; p. 923 col. 1.] 

Pér Venkatasubba Rao, J.—If the tok of the 
plaintiff in the above tase amounted toa representa- 
tion that the Government had the right to give or 
withhold permission to build the anicut and the 
defendant was influenced by and acted in reliance 
upon the representation, the fact. that the plaintiff 
while making the representation expressly prohibited 
the defendant from building the anicut could make no 
difference and prevent the estoppel from arising. jp. 
- 926, col. 2.) 

If these three elements exist, namely (1) there is 
the declaration, actor omission on the part of the 
person sought ta be estopped; (2) if it reasonably 
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induces a belief that a thing is true and (3) the effect 
of the representation isêto cause the other to act on 
the faith of it, it is not necessary to show further 
hat the persen making the representation really in- 


. tended that the other should act upon the belief to 


his own prejudice. |p. 926, col. 2.] 


The essence of estoppel is that the conduct of the - 


other party is the cause of the action of the person in- 
voking the estoppel; and if the act is the result of 
the reliance upon the representation, mere forbidding 
tie act will not prevent tho estoppel. [p. 927, col. 


The paramount right of the Government in India to 
regulate the water of natural streains’ for purposes of 
irrigation is subject to two limitations, namely, that 
for the purpose of exercising their right of control, 


. Government will not be warranted in committing an 


act of trespass and also that by their act no sensible 
‘damage shall be caused to the owners of the adjoining 
lands. [p 925, col. 1.] : ; 
Appeal against the decree- of the Court of 
the Subordinate Judge, South Malabar at 
Palghat, in Original Suit No. 55 of 1917. 
This appeal coming on for hearing on 
the 18th, 19th and 20th April, 1923, the 
Court (Phillips and Venkatasubba Rao) 
delivered the following 4 
JUDGMENT.—The plaintiffis a jenmi 
of Malabar and brings this suit for the 
removal of an anicut erected by ‘the 
lst defendant with the permission of 
Government, the 2ad defendant, in a thodu 
which the plaintiff states is his own pro- 
perty. He also claims damages and other 
reliefs. ; 
The Subordinate Judge, who tried the suit, 
has found on Issue No.1 that the plaintiff 
is the owner of the thodu on which the 


` anicut is erected but he has dismissed his 


suit on the ground that the plaintiff is 
estopped from claiming the thodu as his, 
The appellant, plaintiff, now objects to this 
finding on the ground that the plea of 
estoppel is not raised in the pleadings and 
no issue was framed on the point. This is 
undoubtedly true, and it is possible that the 
plaintiff has been prejudiced by this omis- 
sion. The plea ‘has been tried and there 
are allegations in the Ist defendant’s written 
statement which are such that the plea of 
estoppel might have been raised: but, in 
such’ cases, if is always advisable, if not 
essential, that the plea should be definitely 
raised and an issue framed on. the point. 
We think, therefore, that in this ‘case this 
issue as to estoppel should De raised and the 
parties allowed to adduce further evidence 
upon it. 

Another objection is taken by the learned 
Advocate-General that in Government’s 
written statement not only was the owner- 
ship of the Vandithodu claimed by Govern- 
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ment but also the right to control the water. 
of the thodu for irrigation... No separate 


issue was framed on this latter claim, but > 


it might be held td be covered by the 
general Issue No. 3, “Is plaintiff entitled to 
have the anicut demolished?” This issue 
was framed before Government, was made 
a-party to the suit, and it is possible that 
the Subordinate Judge considered that it 
would cover this plea raised by Government 
and consequently no definite additional 
issue was framed on the point. The Sub- 
ordinate Judge, however, has not consider- 
ed the point in any way nor the evidence in 
regard toit. We, therefore, frame an issue 
on that point and “direct the Subordinate 
Judge to try the following issue:—If Issue 
No. 1 is found in favour of the plaintiff, has 


. Government the right to control the use of 


the water of the thodu for irrigation? 
We may also observe that, in his finding 


‘on the first issue as to ownership, the learn- 


ed Subordinate Judge has treated the deci- 
sion of this Court in Neelakandam Nambu- 
dripad v. Secretary of State for India (1), 
as conclusive of the plaintiff's ownership. 
That decision was not between the present 
parties and is not, therefore, binding on them 
absolutely. What that case decided was. 
that in Malabar there is a presumption that: 
the owner of the bank of a stream is 
entitled to the bed usque ad medium filum 
aque, - The plaintiff, therefore, in this case 
would start with that presumption in his 
favour, but it would only be a piece of evi- 
dence as to his ownership. This presump- 
tion can be rebutted by other evidence.- A 
great deal of evidence has been let in which 
the Subordinate Judge has not considered 
at all. We, therefore, think it advisable 
that he should consider this evidence and 
come to a fresh finding upon the first issue. 
The ownership. is a question of fact whieh 
must be decided upon the evidence adduced. 

We may also observe that the Subordi- 
nate: Judge seems to take it for granted 
that the plaintiff is the riparian owner of 
both sides of the thodu during the whole 
ofits course over the plaint site. This is 
not admitted by the lst defendant and con- 
sequently the point has to be considered in 
deciding Issue No. 1. 


The tindings must, be submitted within: 


two months from the re-opening of the 
Court. Objections within ten days. 





In compliance with the order contained in 


(1) $5 Ind. Cag. 770; 12 L. W. 371. i 


` 
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the above judgment, the Subordinate J udge 
of South Malabar at Palghat submitted the 
following 


FINDINGS.—I have ‘been directed by 
the High Court to submit my findings on 


the following issues anda fresh finding on. 


Issue No. 1:— 
3. (a) “Is the plaintiff estopped from 
claiming the thodu (Vandithodu) as his?” 
(b) “IE first issue is found in favour of 
- the plaintiff, has Government the right to 
control the use of the water of the thodw for 
irrigation?” 
2, Issue No. 1. —FExhibit M is the Commis- 
sioner’s plan. The dam T is the plaint anicut 
- built by the Ist defendant with the permis- 
sion of the Government in Medom 1092 
(April-May 1917), It isastone anicut. The 
. plaint stream is called Vandithodu. The 


anicutior dam T was constructed across it., 


by the Ist defendant. The original course 
of the thodu was, it is admitted, through 
plots X and L 1 to L-7. In Fasli 1265, one 
Pazhani Chetti obtained a cowl from the 
Government to convert the bed of the stream 

` passing through plots X and L to L-7 series 
into-wet lands. ExhibitI is the cowl grant- 
ed to him in Fasli 1265. At about that time 
he and.his heirs “converted the said plots 
into wet lands and opened the stream lower 
down, from the plot O in Ex. M. They also 
opened the channel CHANEL. It is in evi- 
dence that water could not be taken through 
‘the channel CHANEL without a dam being 
put up across the stream. Accordingly, 
Pazhani Chetti and his heirs were yearly 
putting up, with the permission of fhe 
Government, temporary dams across the 
stream at about the place where the plaint 
stone anicut is erected and taking water 
from the stream along the channel CHANEL, 
3. The documentary evidence shows that 
the plaintiff is the owner of both banks of 
the stream opposite to the’ stone anicut T. 
Survey Number 214 is registered in the 

. name of the plaintiff's mana, Survey Num- 
. ber 45/24 is the bed of the stream, It is 
registered in the name of the Government 
and classified as poramboke. Survey Num- 
bers 45/3 and 13 which are plot Din Ex. M 
south of the anicut T are registered in the 
name of the plaintiff. Vide Ex. A the 
‘Settlement Register, The land north of the 
` anicut T isincladed in Survey Number 214, 
Exhibit T isa registered kachit executed by 
Thevanan and Arumughan, two sons of 
Venthu Chetti, to the plaintiff's illom in 
1869, Item No, Zin itis the paramba lying to 
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old bed of the thodu on cowl under Ex, I 


91? 
the north of the thodu or stream. Tak 3 in it 
is the thodu itself. It is bounded on the east 
hy Vandithodu, that is, before the diversion 
of the old course of the thodu, èn. the south 
by the paramba and on the west and .the 
north by the Vandithodu. The document 
describes the said site as the plaintiff's 
jenm. This document shows that 
the whole of Survey Number 214 is the jenm 
of the plaintif. Exhibit G is another 
registered kachit of September 1885 exe- 
cuted by one Kaliappan Chetti to the 
plaintifi’s illom. Item No. 2 init is Kizhak- 
kethala Paramba in Valarthukadu Paramba 
to the north of Puthan thodu and its 
extentis 14 by 10 and I0 by 12 six-feat koles. 
Exhibit H isthe decree obtained upon Ex. 
Gin O. S. No. 474 of 1913 on the file of 
the Palghat Munsif's Court by the plaint- 
iff in 1914. It contains the same bound- 
aries and measurements, It is clear from 
the boundaries given in Exs. T, Gand H 
that Survey Number 214/4 which is plot Q 
is included in them. These documents 
clearly show that the said plot Q which is 
directly north of the anicut T belongs in 
jenm to the plaintiff. 

4, Exhibit E is a registered pattamchit 
executed by one Kandan to the plaintifi's 
illom on Yth August, 1911. Tak 4 of Item 
No. 2 in it evidently refers to Survey 
Numbers 45/3 and 13 which are plot D in 
Ex, M. Its northern boundary is Vandi-’ 


-thodu or the plaint stream. I have already 


mentioned that the said Survey Number 
45/3 which is directly south of the plaint 
anicut T stands in the plaintiff's name and 
Survey Numbers 214/iand 214/6 also stand 
in hisname. Vide Ex. A. 

5. Exhibit N is the Commissioner's report. 
Vide page 50 of the printed papers. There- 
in, the Commissicner remarks that the lands 
lying on both sides of the stream admit- 
tedly belong to the plaintiff in jenm. The 
lst defendant takes objection to this state- 
ment in his objections filed against the 
report. Vide record number 45, It is dis- 
tinctly alleged in the plaint that the pro- 
perties on both sides of the stream belong 
in jenm to the plaintiff's illom. Vide 
para. 3of the pliint. The Ist defendant 
in his written sta‘ement only denies the 
allegation so far as the properties on the 


2 northern side of the stream are concerned. 


He does not deny the ownership of the 
properties south of the stream. 
6. It was one Pszhani Chetti who got the 


. son called Pazhani. 
- sold his rights over 
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He was the 


son of one Venthu Chetti. 
Pazhani had three bréthers called Vella, 
Thevannan and Arumughan and had two 
sons called Venthu and Kali. Kalihad a 
Vellas son Chami 
plot L-4 to third 
parties under Ex. V and the assignee of 
Ex. V sold his rights to the plaintiff under 
Ex. F. The right of Venthu Chetti, the 
son of Arumughan, was sold in Court auc- 
tion and: purchased by one Krishna Ayyar, 
who sold his rights to the Ist defendant 
under Ex, XI in 1912. Pazhani, who is the 
son of Kali, sold his portion under the 
cuwl right to the Ist defendant under Ex. 
XIII in 1912. Item No.3 in it relates to 
the channel C, H and the plot X which is 
now a garden and the stone banks south 
of it. This plot X was also included in 
the.cowl, Ex. I. Rukmani, the daughter 
of Kali, sold her rights under the cowl to 
the Ist defendant under Ex, XIV in 1912. 
Cheerankan Chetti sold his rights to the 
lst defendant under Ex. XV in 1912. It 
will be seen that under Exs. XI, XIII, 
XIV and XV, the lst defendant purchased 
all the plots from X to L-7 except the plot 
L-4 and that the plaintiff purchased the 
plot L4 under Exs. Fand V. It is true 
that the Ist defendant has become absolute- 
ly entitled tothe plot X on account of 


„adverse possession. Vide Muntappan Chetti 


vi Muppil Nayar (2). It is.seen from the 
evidence on the plaintiff's side itself that 


_Pazhani Chetti and his heirs did not attorn 


to the plaintiff after the date of Ex. I and 
that they never recognized his title as the 
jenmi. But plot X does not lie directly 
north ofthe stone dam T. ` 

7. It willbe seen from the above that 
the plaintiff is the jenmi of the site direct- 
ly north and south of the stone anicut T. 
Hence, be is the owner of both banks of 
the stream opposite to the anicut T. Hence, 
it must be presumed that he isthe owner 
of the site on which the anicut T is built. 
On the other hand, there are documents 
showing the plaintiff’sagent’s admission as to 
the ownership of the stream in Government. 
Exhibit XXVI isa petition presented to 
the Collector of Malabar by Damodaran 
Nambudripad, the son and  power-of- 
attorney agent of the plaintiff. Itis dated 
24th March, 1417. He admits therein that 
there is an aaicut four miles higher up 
the stream owned by the Government. lt 


n 21 M. 169; 8 M. L. J. 117;7 Ind, Dec. (xN. s.) 
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shows that two years prior to his petition, 
he submitted a scheme to the Government 


through the Executive Engineer with regard’ ` 
to the stream. He also submitted a plan | 


which is Ex, XXXVII slong with Ex. 
XXVI. He proposes that the stream may 
be diverted at B along B D and a bridge 
erected at Min Ex. XXXVII at his own 
cost at the Palghat- Chittoor road and that 
the anicut may be erected near B and he 


also preposes that he would undertake to- l 
-do all these works at hisown cost. 
he asked the Government in consideration 


But 


of the work he was willing to do that all 
the rights of the Government in the lower 
portion of the stream along B O° in Ex. 
XXXVIi might be made over.to him for 
converting the same into wetlands at his 
cost. Vide para, 5 therein. It is clear that 
it is on the portion of the stream from B 


to Cin Ex. XXXVII that the plaint anicut . 


T in Ex. M is built. 
It is clear from Ex. XXVI that the peti- 
tioner recognized thé right of the Govern- 
ment to the bed of the stream, that he 
also recognized the right of the Government 
to regulate the flow of the water running 
through the stream and that the Govern- 


ment is the owner of the bed of the stream, 


He also recognized in the said petition the 
ownership of the Government in the bed 
of the thodu by,asking their permission to 
effect a diversion of the stream and to re- 
claim the bed of the stream. I am of opinion 
that Ex. XXVI contains a clear admission 


of the plaintiff's agentas to the ownership |, 
of the Government over the bed of the . 
stream and also as to the right of the ' 


Government to regulate the flow of water 
runnig through the stream. Exhibit XXVIT 
isthe order of the Collector of Malabar 
upon Ex. XX Vi refusing permission to the 


petitioner of Ex. XXVI. Exhibit XXVI is f 
the complaint put in by the plaintiff's ,- 
agent Vasudevan Nambudri who is plaint- | 


ifs 7th witness against the present: lst de- 


fendant before the Stationary Magistrate, 


Palghat. Itis dated 7th August, 1917. Ex- 
hibit XXXVI (a) is the sworn statement 
of the said agent. Therein he distinctly 
admits that the stream in question be- 
longs to the Government. Exhibit XXXVI 
(a) is dated 8th August, 1917. 
be mentioned that the agent therein admits 
that the Ist defendant is in possession 
of Survey Number 214/4, 1, 2 and 3, Survey 
Number 214/4 is plot Q in Ex. M. Iam of 
opinionsthat itis evidently a mistake con- 


Vide Ex. XXXVII.’ 


It may 
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sidering that plot Q belongs in jenm tothe 


plaintiff as seen from the documents on the 
plaintiff's side. 

8. Defendants’ lst witness in his present 
deposition’ states that the plaintiff owns 
parambas.on both sides of the anicut T in 
Ex. M. Itis true that the plaintiff's agent 
has admitted the ownership of the Govern- 
ment over the bed of the stream and the 
proprietary right of the Government over 
the water flowing through it as seen from 
Exs. XXVI‘and XXXVi(a). Butthe docu- 
mentary evidence on the plaintiff's side 
clearly, shows that the plaintiff is the owner 
of both. banks of the stream opposite to 
the'dam T. Hence, it must be presumed 
that as the riparian owner of both the 
banks he is the owner of the bed of the 
stream. thence hold that the plaintiff is 
the owner of the side on which-the anicut 
T is built. 

9, Issue No. 8 (a)—The next point for 
consideration is whether the plaintiff is es- 
topped from claiming the Vandithodu or 
stream as his. Exhibit R printed at page 44 
of the printed papers is proceedings of the 
Tahsildar of Palghat upon a petition pre- 
sented by the lst defendant on 24th April, 
1916, for permission to put up a stone anicut 
across the present streaii, “tis dated the 
19th June, 1916, It shows that plaintiff's 
7th witness, the Kariyasthan of the plaint- 
iff in Kotumba Madhom, had put in a 
petition objecting to the grant of the per- 
mission. The said petition is Ex, XXXV. 
It is dated the 19th June, 1916. He has put 
in that .petition asthe Kariyasthan of the 
plaintiff, Therein he does not claim the 
site. where the anicut is proposed to be 
constructed by the 1st defendant as belong- 
ing in jenm to the plaintiff, nor does he 
claim that the bed of the thodu belongs to 
the plaintiff, nor does he claim the owner- 
‘ship of the stream in the plaintif. Ex- 
hibit XXIV is proceedings of the Collec- 
tor of Malabar giving the Ist defendant 
permission to put up a stone anicut at T. 
lt is dated 27th January, 1917. -The Ist 
defendant is encouraged by the conduct 
of the - plaintiff's. Kariyasthan in press- 
ing his application for permission to put 
up a stone anicut. The plaintiff's Kariyas- 
than though he put in an objection peti- 
tion against the grant of the permission 
keeps studiously silent without asserting 
the plaintiffs jenm title over the site of the 
dam. proposed to be constructed or his 
gwnership: of the bed of the stream or the 
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proprietorship of the plaintiff over the 
stream. Thus, the Ist defendant was induced 
to believe that the bed 8f the stream belonged - 
to the Government and that the stream be- 
longedin proprietorship to the Government 
and on the strength of the conduct of the 
` plaintiff's agent, he obtained permission 
and spent about Rs. 4,500 on the construc- 
tion of the anicut T. Vide defendants’ Ist 
witness. This place where the anicut is 
constructed is only half a mile from the 
plaintiff's Madhom in Kotumba where the 
plaintiff's Kariyasthan resides permanently. 
The Kariyasthan in his evidence as plaint- 
iff's 7th witness states that he has seen’ 
the erection of thedam in question. We 
have already seen from Ex. XXVI put in by 


. the plaintiff's muktyar agent and son on 


24th Mareh, 1917, thatthe plaintiff admitted 
tacitly the ownership of the Government in 
the bed of the stream and admitted also 
the right of the Government to control 
: and regulate the flow of water passing 
‘through the stream. We have also seen 
from Ex. XXXVI (a) the plaintiff's Kariya- 
sthan repeating that the stream in question 
is a Government stream, Plaintiff's 7th 
witness admits that the Tahsildar came to 
inspect the site where the dam was pro- 
posed to be constructed and that he saw 
the Tahsildar and he also says that the 
Tahsildar questioned him about the dam 
and ‘asked, him what would be the injury 
if a dam was put up, that he replied that 
if a dam was put up, the stream lower 
down would be lowered and would become 
deéper and the lands higherup would be 
submerged and that he said nothing more 
to him. He further states that he did not 
tell the Tahsildar that the site belonged in 
jenm tothe plaintiff because the Tahsildar 
did not ask him asto whom the site be- 
longed and’ that, therefore, he did not set 
up the plaintiffs title to the said site. 
I am clearly of opinion that the plaintiff 
by his conduct and omission and silence 
encouraged the lst’ defendant to believe 
that the site over. which the dam was 
proposed to be constructed belonged to 
the Government and did not belong to him 
and that.the bed of the stream where. the 
dam was put up also belonged to the 
Government. It is rather strange thatthe 
plaintiff should keep quiet when to his own 
knowledge the lst defendant put in a peti- 
tion to the Government for permission to 
put up a dam acvoss his own stream. I hold 
that the plaintiff is estopped from elaiming 


. XXIX, (b) and XXIX (c) also. 
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the Vandithodu as his. ` Vide Sarat Chander a the tenants have been obtaining permission 


Dey v. Gopal Chunder Laka (3). 


10. Issue (b). The next point for con- 
sideration is whether the Government has 
the right to control the use of the water 
of the thodu or stream for irrigation. It 
is seen from the evidence that from the 
time of thecowl graat under Ex, Lin Fasli 
1265, Pazhani Chetti and his heirs have 


_ been getting permission yearly from the 


Government to put up temporary dams 


, across the stream at about the place where 
the present stone dam T is put up. It is - 


also secu that the. tenants have been obtain- 
ing permission from the Government yearly 
to put up temporary dams across the stream. 


, It'is further seen from the evidence that 
"four miles higher up the stream the Gov- 


ernment have constructed a permanent 


anicut across the stream. Vide Ex. XXVI.. 


The stream in qüestion passes through 
Polpulli, Pallatheri, Tenari, Kotumba and 
Tiruvalathur, Vide Ex. XXXVII. - Exhibit 
XXIX is a kachit executed by a ryot of 
Polpulli in October, 1911, asking permission 
to put up a temporary dam across the 
plaint stream belonging to the Government. 
Exhibit KAIN (a) is another kachit executed 
by ryot of the same amshom to the Govern- 
ment asking permission to put up a tem- 


. porary dam across the plaint stream which, 


it is: recited therein, belongs to the Govern- 
ment. It was executed in 1y06. Vide Ex. 
Exhibits 
XXXII series are kachits executed to the 
Government to erect 


XXXI, XXXI and XXXIV series are 
kachits executed by various tenants in 
Palghat taluk to the Government admitting 
the right of the Government to control the 
flow of water. running through streams. 
Defendants’ 3rd witness who is the menon 
of Muthalamada amshom, defendants’ 4th 
witness whc is the menon of Hlapulli 
amshom, defendants’ 5th, witness who is 
the Village Munsif of Kizhakethara amshom, 
defendants’ 6th witness who is the menon 
of Kotuvayur amshom, defendants’ 7th 
‘witness who is the Village Munsif of 
Thenari amshom, defendants’. 8th .itness 
who is the menon of Pudusseri amshom, 
and defendants’ 9th witness who is the 
menon of Rolluagode amshom all say that 


(3) 20 C. 296; 19 L A. 203; b.Sar, P, O. Je 224; 10 
Ind, Dee, (N, 6.) 201 (P, CO). 
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temporary dams’ 
- across the plaint stream in Thenari amshom 
` in 1906 and 1905. Exhibits XXVIII, XXX, 


from the Government to put up temporary 
daras across the streams in Palghat taluk. 
These -show that the Government have 
been exercising its right of proprietorship 
over streams in the Palghat taluk ahd also 
exercised its right to regulate and control 
the flow of water for irrigation purposes 
through the plaint stream and other streams 
in the Palghat taluk. We have also seen 
that the plaintiffs agent admitled the 
‘Government’s right to control and regulate 
the flow of water of the plaint stream. 
Vide Ex. XXVI. It was held by the Ptivy 
Council in Kandukurt Balasurya Prasadha 
Row y, Secretary of State (4) that the law 
of the Madras Presidency as torivers and 
streams differs in some respects from the’ 
English Law and that it recognizes some 
proprietary right on the part of the Govern- 
ment in the water flowing in rivers and 
streams in the said Presidency. Vide 
page 895*. In Robert Fischer v. Secretary of 
State (5) the High Court held that the 
Government has power by the Customary 
Law in India to regulate in the public inter- 
ests the collection, retention and distri- 
bution of waters of rivers and streams flow- 
ing in natural channels for purposes of 
irrigation provided they do not thereby 
‘inflict sensible injury on other riparian 
owners and diminish the supply they have 
hitherto utilized. It is notshown that the 
plaintiff's riparian right has been seriously 
and substantially affected by the construc- 
tion of the plaint stone dam T in this 
ease. Reference in this connection may 
also be made to the decisions reported as 
Secretary of State v. Simhadri Jaghapathi- 
raju (6), Neelakandam Nambudripad v. 
Secretary of State for India (1), Vasireddi 
Venkata Lakshmi Narasamma v. Secretary 
of State (7) and Chinnappan Chetty v. 
Secretary of State (8). Looking to-the 
observations of the Privy Council in 
Kandukuri Balasurya Prasadha Row v, . 
Secretary of State (4),-I am fortified in 

(4) 41 Ind. Cas. (8; 40 M. 886; 33 M. L. J. 144; 22 M. 
L. T. 76; 15 A. L. J. 697; 21 C. W, N. 1089; one 
W. N. 536; 19 Bom: L. R. 751; 6 L: W. 340; 2 P, L. y i 
260; 26 O. ‘teal: 290; 44 I. A. 166 (P. C.). 

a PE Cas. 325; 32 M. 141; 5M. L. To 149; 19 M, 


K 30 Ind. Cas. 609; 29 M. L. J. 389; 2 L. W. 763; 18 
a 277; (1915) M: W. N. 671. 
4 7 lnd. Cas. G06; 41 M. 840; 35 M. L.J. 159; 
(1918) M. W. N. 662. 
© 49 Ind. Oas. 673; 42 M. 239; 36 M. L. J. 124; 25 
M. L. T. 121; (1919) M. W. N. 120; 9 L. W. 289. 
Page of 4) M,— [Kd] : 
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coming to the conclusion that the Govern- 
_ ment-has the right to control the use of 
the water of the plaint thodu or stream for 
irrigation and I find accordingly. 

Messrs. C. V. Ananthakrishna cliyar and 
P. V. Parameswara Atyar, for the Appel- 
lants. 

_ The Advocate-General and Mr. T. R. 
Ramachandra Aiyar, for the Respondents. 


' This appeal coming on for final hearing 
after the return of the findings of the lower 
Court upon the issues referred by this 
Court fôr trial, the Court delivered the 


following ae i 
é JUDGMENT. 
Phillips, J.—The plaintiff brings this 
suit for the removal ofa stone anicut put 
‘up by the Ist defendant with the 2nd de- 
fendant’s permission in a stream called 
Vandithodu. Prior to 1855 this stream had 
a course different to the present course. It 


ran from the point Cin the Commissioner's . 


- plan over the land marked as L series and 
back to the present course of the stream at 
the point L. In 1855 the stream was divert- 
ed into its present channel and a lease 
was granted in respect of the land forming 
the bed of the old stream and these lands 
- have since been cultivated as pdddy lands. 
It is the defendants’ case that, ever since 
1855 or thereabouts, a temporary dam has 
“been put up near the point C in order to 
‘divert the water of the, stream into the 
channel CHANEL and by means of this 
channel the lands had heen irrigated. This 
is‘found to be a fact by the lower Court 
and I think this finding is correct. Ad- 
mittedly, ever since the lst defendant ob- 


tained possession of sine of these lands, ` 


he, has been putting up a temporary dam 
with the permission of Government, 2. e., 
since 1912. There is also evidence that 
such a dam has always been put up since 
the course of the stream was changed and 
“none of the plaintiff's witnesses is prepared 
to deny that such temporary dams were 
erected. 

It is suggested for the plaintiff that the 
channel CHANEL is anew channel; but 
it- is proved conclusively that the drain C H 
which is a masonry structure is very old, 
that the channel from H to A is old and 
that the channel from E to Lis also old. 
.It is contended, that the intervening por- 
‘tion A N E has been newly dug and this 
- contention is based on the Commissioner's 
evidence, that, when he inspected the glace, 
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there were signs of new digging, the bank 
bed having been freshly cut. 

It is, however, very difficult to believe 
that the-channel was originally tonstructed 
at both ends and that the portion in the 
middle was only recently dug for that would 
doaway with the benefit of the channel 
almost entirely. In fact the lower portion 
of the channel from E to L would be quite 
useless unless it was connected with the 
upper portion of the channel starting at 
the point O. On this point the evidence 
of the defendants’ witnesses must be 
accepted and if it is once held, that the 
channel has all along been in existence, 
itis extremely probable, that a temporary 
dam would have been put up in order to 
divert the water of the stream along the 
channel, for, the water would not otherwise 
flow into the channel at seasons of low 
water. The probabilities being in favour 
of the defendants’ case and there being no 
direct evidence to the contrary, it must be 
held that temporary dams were put up an- 
nually from aboutthe year 1855. 

The Subordinata Judge has found that 
the bed of the present stream, at the point 
where the anicut marked T has been newly 
erected, belongs to the plaintiff and this 
finding has been arrived. at both by the 


Subordinate Judge, who originally tried the 
. case, and the Judge, who has submitted the 


findings called for. Both of them base their 
findings on the fact that the land on both 


. the banks of the stream belongs to the 


plaintiff's mana and draw the presumption., 
that the bed of the stream between those 
banks is the plaintiff's. Such a presump- 
tion.was held to arise in Neelukhundan 
Nambudripad v. Secretary of State’ for 
India (1) and apparently both the Judges in 
the lower Court have treated it as conclusive 
and have not contemplated the possibility 
of the presumption being rebutted by other 
evidence. Even assuming that the lands 
along both the banks do belong to the 
plaintiff,—and this is by no means admitted 
so far as the plot Q at the north end of the 
anicut is concsrned—the presumption, that 
the bed of the stream between those banks 
belongs to the plaintiff, may be rebutted. 
In the present case, we have evidence that 


- since 1855 temporary dams were being put 


up annually with the permission of Govern- 
ment, a fact which assumes Government's 
right to deal with the bed of the stream 
either as owner or as having a right of con- 
trolling irrigation, 
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_ However, when the land was surveyed, the 
bed of the stream was surveyed as Survéy 
. No. 45 and was classed as poramboke, t. e., 
as belonging t Government. No objection 
seems to have been taken to this classifica- 
tion by the plaintiff and we have also the 
admission by the plaintiff that the stream 
‘does belong to Government. In Ex. 
‘XX XV, the petition put in by the Kariya- 
sthan to the plaintiff's mana, in which ob- 
jection was taken to permission being given 
to the Ist defendant to put up a stone 
anicut, there is no assertion that the bed of 
the stream belongs to the plaintiff and the 
petitioner admits the right of the Govern- 
ment to grant such permission. Again in 
Ex. XXXVI, the application made on 
behalf of plaintiff's mana by the plaintiff's 
son to divert the course of the Vandithodu, 
there is a distinct assertion that the Vandi- 
thodu is owned by the Government and the 
petitioner asks that the rights of Govern- 
ment over the plaint thodu may be made 
over to him for conversion of the bed into 
wet lands. Again in Ex. XXXVI (a) 


the plaintiffs Kariyasthan admits that the - 


thodu belongs to the Government. This 
was ina deposition made on 8th August, 
1917, ina criminal complaint filed by him 
against the lst defendant with reference to 
the suitanicut. When this Kariyasthan was 
examined as P. W. No. 7, he admitted mak- 
ing the staternent and he also admitted, that, 
this allegation, that the thodu is the sirkar 
thodu, iscoryect. In addition it is admitted 
that Government possesses an anicut in the 
Vandithodu about 2 miles above the plaint 
site, and admittedly the stream does not 
flow exclusively through plaintiff's land. 
The condict of Government, its assertion 
since 1855 of the right to the stream and 
the very clear admissions of plaintiff tg the 


same effect are quite sufficient to rebut any’ 


presumption that may arise from the fact 
that the plaintiff owns the banks of the 
stream. It is, however, contended that 
inasmuch as the present stream runs over 
land, which he claims as his, the presump- 
tion of ownership is very much stronger. 
Apart from the fact that the plaintiff owns 
' the two banks and possibly did also own 
the land between them, there is no proof 
that theland did really belong to him and, 
therefore, I do not think that this fact has 
any particular significance. The land has 
been the bed of the stream since 1855 and 
this bed has always been claimed by Gov- 
ernment as pointed out above. Government 
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must, therefore, be deemed to be the owner 


either because it is the customary law of the.. 


district that beds of natural streams belong 
to Government or because Government has ' 
acquired aright by prescription. 

On this evidence, I hold that the hed of 
the stream belongs to the “Government. 
This would be sufficient to dispose of the ; 


appeal for Government as owner..can per-;:: 


mit the erection of an anicut on its pro- 


perty, so long as such construction does, ` 


not interfere with plaintiff's vested rights, 
A question might arise as to the construc- 
tion at the southern end which hasebeen 
found to be plaintiff's land. This portion. 
is now covered by the water of the stream 
and apparently forms a portion of the bed, , 
the alteration being due to the bank.being 
washed away by floods. 


away, and consequently nothing to show 
that this small piece of land was not a por-. 
tion of the bed which I have found to be- 
long to Government. 

The lower Court has, however, based. its 


decree on other grounds, which I will now. , | 
déal with. The lower Court has found `. 
that the plaintiff is estopped from claim- . 
ing the relief sought inasmuch as he en- ~ 


couraged the defendants to put up the 
stone anicut by his conduct. The defend- 
ants applied in April, 1916, for permission. 
to put up a permanent anicut (vide Ex, R). 


The ‘plaintiff objected to permission being , 
granted in Exhibit XXXV, dated 19th June,:. . 
1916. Permission was refused by the Tahsil- : 
dar ‘but was subsequently granted by the .. 


Collector on 27th January, 1917. The Ist . 
defendant executed a kachit in accordance 


with the. Collector’s order on the 12th -. 
March, 1917, and the construction of the .. 


anicut was completed sometime in June,- 
1917. Before the ‘construction began, 

plaintif had filed Hx. XXXVI. in which | 
he recognized the right of Government to 

the stream. 


The question is whether the plaintiff . 


can besaid to have made a representation 
to the defendants whereby he intentionally 
caused or permitted them to believe that. 
the thodu belonged to the Government and 


act upon such belief. The argument for the - 
appellant is, that although he admitted the - 


right of the Government to the stream, yet 
he, at the same time, objected to permission. 


being granted to build the anicut, and that, | 


therefore, the act of construction of the 
anicut is not one, which was done in the. 


There is no evi- .. 
‘dence toshow when the bank was washed . 


4 


` 


bs 
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belief caused by plaintiffs representation. 
If the representation made by the plaintiff 
was one qualified by certain other circum- 
stances, it must be read with those quali- 
fications; but when there is no such 
qualification but merely an independent 
subsidiary objection to action being taken 
in a certain manner, I.do not think that 


this statement can deprive the representa-’ 


tion of its ordinary effect. In effect plaint- 
iff said to Government “you are the owner 
of the stream and have power to grant or 
refuse permission. Please do the latter.” 
After that representation was made, Govern- 
ment acted and lst defendant, with the 
permission of Government, erected the 
dam. Undoubtedly this representation 
must have had same influence on the mind 
of Government in granting permission and 
on Ist defendant in acting on that permis- 
sion. It.is then afgued that there is no evi- 
dence to show that the plaintiff’s represen- 
tation did conduce to the subsequent ac- 
- tion of the defendants. Apart from the 


- direct oral evidence of the Ist defendant 


that he would not have built the dam if 
he had known that the stream belonged to 
the plaintiff, Ido not think it is possible 
to dissociate the effect of the representation 
from the other circumstances, which induc- 
ed the defendants to act. It is possible 
that they would have acted in the ‘same 
manner on their own belief that the stream 
belonged to Government, but undoubtedly 
they would be strengthened in their action 
by the direct assertion of the plaintiff who 
now_claims the bed, that the stream belong- 
ed to Government. 

I do not think any inference can be drawn 


that the plaintiff's representation had no. 


_ influence on their subsequent act, merely 
because plaintiff took objection to such 
act. The representation made had reference 
to the ownership of the stream, and Govern- 

‘ment was expressly asked to act as if that 
representation was true. Even if Govern- 
ment believed that the stream was theirs 
before that representation was made, yet, 
if the stream really belonged to plaintiff, 
this representation must have strengthen- 
ed the belief and have had some influence 
in determining Government's conduct and 
it cannot be said that the representation 
was not made intentionally, nor that plaint- 
iff did not permit nor intend Government 
to act upon it in the belief thatit was true. 

I also think that the facts of this case 


bring it within the principle laid down in 
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Ramsden v. Dyson (9) that “If a stranger ' 
begins to build on lhd supposing it to be 
his own, and the real owner, perceiving his 
mistake, abstains from setting him right, 
and leaves lim to persevere in his error, a 
Court of Equity will not-afterwards allow 
the real owner to assert his title to the 
land.” [Ramsden v.* Dyson (9).} In that 
view plaintiff cannot sue for the removal 
of the anicut, for he allowed Ist defend- 
ant to build it upon his land, and to be- 
lieve that the land was not his land. 

lf such act had caused other damage to 
plaintiff he would be entitled to recover, 


‘but the lower Court has found that no such 


damage was caused, and we have been re- 
ferred to no evidence which could establish 


‘that the damage complained of was caused 


by the erection of the anicut, for it might 
equally be attributed'to the ordinary action 
of a jungle stream in flood when unobstruct- 
ed by an anicut. 

The appeal accordingly fails and is dis- 
missed with costs. ` 

Venkatasubba Rao, J.—In deciding 
the question whether the 2nd defendant was 
justified in building the anicut, the first 
point that has to be determined is in regard 
to the ownership of the bed of the stream. 
Both the Subordinate Judges who tried 
this issue have come to the conclusion that 
the. plaintiffs the owner. After a detailed 
examination of the documents filed in the 
case, the Subordinate Judge, who has sub- 
mitted the finding, has held that the lands 
on ‘both sides of the anicut belong to the 
plaintiff and that he is, therefore, the owner 
of the bed of the channel at that point. 
That the plaintiff owns the lands at both 
ends of the anicut does not seem to be open 
It was admitted on behalf 
of the defendants before us in argument 
that the plaintiff is the owner of the lands 
on the southern bank, The ownership of 
the plaintiff, however, of the land at the 
northern end of the anicut has been dis- 
puted in this Court. Ido not consider it 
necessary to discuss in detail the documen- 
tary evidence on which the finding of the 
Sudordinate Judge is based. While -con- 
ceding that the plaintiff owns a large plot 
of the land on the northern bank of the 
stream, the lst defendant's learned Vakil 
tried to: show that the extent marked P 


and a portion of Q in the Commissioner's 


plan belong to the lst defendant. Reliance 
7 (9) (1866) LH. L. 129; 12 Jur. (x. 8.) 506; 14 W, R, 
26, 


> > J 
_ 924 > 
was placed upon Ex. 14 and it was contend- 
ed that Item No. 3 in èt corresponds to P 
“and a portion of Q. In my opinion, this 
contention has mot been shown to be well 
-foynded. There was merely a general com- 
plaint that the Subordinate Judge's finding 
on this point’ is wrong, but no attempt was 
‘made to attack any particular fact relied 
. on by him or any particular inference drawn. 
The Commissioner states in his report that 
before him ‘the plaintiff. was admitted to 
be the owner of both the banks, but though 
thé correctness of this statement is disputed, 
it is -significant that the Ist defendant as 
“D. W. No. 1 admits in his cross-examina- 
tion ‘Plaintiff owns Pardmbas on both sides 
-of the anicut Tin Ex. M.” It is impossible 
to construe this as referring to the plaint- 


ifs ownership generally of the -lands on | 


the two banks. The statement that the 


plaintiff is the owner of the land on both: 


sides of the anicut must mean that he is 
the owner of the land at both ends .of it. 
Apart, however, from this admission, Iam 
not’ satisfied that the Subordinate Judge's 
conclusion is wrong. 


‘Tf the plaintiff then has proved his owner- 


‘ship of the two banks, does it follow that 
“he isthe owner.of the bed? „It has been 
held that jenmis in Malabar are proprie- 
.. tora of the soil. One of the incidents of 
‘riparian proprietorship is that prima facie 
the proprietor of each bank of a non-tidal 
and: non-navigable stream is the proprietor 
of half the land covered by the stream. In 
other words the ownership of the bed is 
in the, respective owners of the land' on 
` either side. of the stream ad midium filum. 
This right on. the part of Malabar jenmis 
is recognized by Sankaran Nair, J., in 
Meenakshi Amma v. Secretary of State (20) 
and in the more recent case decided by 
Spencer and Krishnan, JJ., Neelakhandan 
Nambudripad v. Secretary of State for India 
(1). The authorities are fully discussed in 
“these two cases and I do not propose to go 
‘over the same ground. Following these cases 
‘I hold that the plaintiff is prima facie the 


owner ofthe portion of the bed where the - 


anicut has been built. In regard to the 
wider question whether a different rule ap- 
pliés in ryotwari tracts ‘I would prefer to 
reserve my opinion. 

_ Has this presumption of law been re- 
| butted ? There is a circumstance which in 


apa ) 24 Ind. Cas. 547, 26 M. L.J, 385; 15 M. LT. 
Dit; LL. W, sor; mip W. N. 521, - 
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sumption. 

The original course. of this channel was 
different and the present course was formed 
on or about the year 1885. Itis not dis- 
puted that before the diversion, the land 
which forms the site of the present bed 
belonged to the plaintiff. TE on the date of 
the diversion this -land belonged’ to the 


` plaintiff, has the ownership since ‘been trans- 


ferred to Government? The learned Ad- 
vocate- General’ tried to contend for the first 


time that the Government acquired title 


by adverse possession. This is not tha case 


put forward and, apart from this, there is ` 


absolutely no evidence in support of it. As 
regards the question of ownership, some 


reliance is placed by the defendants upon: - 


what is said to bean admission of P. W, 
No. 7, the agent of the plaintiff. He filed a 


criminal complaint against the ist defend-. 


ant in regard to the building, of the anicut 
and in his deposition is to be found the 


statement. “That thodu belongs to the Go- ` 


vernment,” This deposition is marked 
XXXVI (a), When P. W. 
cross-examination in this case he said that 
this statement in his previous depọsition 
was true. Hae could hardly have meant that 
he conceded the ownership of the Govern- 
ment. to the plot. in question. That was 
the very point which he was strenuosly dis- 
puting and earlier -in his cross- examination 
be distinctly stated “The thodu in question 
belongs to the plaintiff, that is, the site 
where the anicut stands belongs to the 
And in examination-in-chief he 
also said “I did not admit to him (the 
Tahsildar) that.the site where the dam 
would be put up belonged in. jenm to Go- 
vernment.” I find it very difficult in the 
circumstances to accept the suggestions 
that the plaintiff's agent admitted that the 
site of anicut was the property of the Go: 
verament. It will be seen that the plaint- 
iffs agent even in Ex. XXVI, dated the 
24th March, 1917, claimed. that only about 


80 per cent of “the lands on both sides of ` 


the stream belonged to the plaintiff and if 
the Govérnment was the owner. of some 
portion of the bank, 
gether wrong to say that the Government 
was'the owner ofthe thodu, though this is 


a statement that requires qualification. + 


Moreover, it must be remembered that go 


‘far as the ownership of the bed isa matter 


of legal inference: a layman may quits 
ea make a ‘mistake having regard ta 


No: 7 was under - 


it would not‘he alto-- 


$ 
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the fact that the proposition was disputed 
even in this case. Iam not, therefore, pre- 
pared on ths strength of this admission to 


reject the finding of the Subordinate Judge ` 


which, in my opinion, has been reached 
on a careful consideration of all the. cir- 
cumstances, E 

Ifthe plaintiff then is the owner of the 
bed of thestream on which the anicut has 
been built, the next question that has to 
ba determined is whether the Government 
can justify the act on the ground that it 
haga paramount right in this country to 
regulate the waters of natural streams for 
purposes ‘of irrigation. “This rightis re- 
cogaized in Fisher v. Secretary of State 
for India (5), which, however, also lays 
down the limitation that for purposes of 
exercising this rignt of control, Government 
will not be warranted in committing an act 
of trespass (page’l56*). That the right of the 
Government is subject to this reservation, is 
stated in emphatic terms by both Abdur 
Rahim, J., and Srinivasa Ayyangar J., ia 
Secretary of State v. Palantyuppe Pillai (11). 

In this case a portion of the site on which 
the anicut has been built is outside the bed 
of the river, and clearly belongs to the 
plaintiff (see the Commissioner’s report). 
Even apart from’ this, in any event, the 
plaintiff is the owner of half the bed’ over 
which the anicut stands, On the .ground 
that the Government basa general right of 
control the act of the defendant cannot, 
therefore; be justified. 

The right of the Government to regulute 
the ‘waters of a stream is also subject to 
another limitation, namely, that by the act 
complained of, no sensible damage shall 
be caused to the owner of the adjoining 
lands. In this case, no doubt, the lower 
Court has come to the conclusion that the 
plaintiff has proved no damage. The 


" matter was dealt with somewhat summarily 


by the Subordinate Judge. 
place, 
three .months after the building of the 


In the first 


anicut, and in the very nature of things it. 


would be difficult to adduce proof of actual 
damage. But it seems to me that the Sub- 
ordinate Judge has overlooked three very 
important Hxs, Ọ, P and Q. Though they 
cameinto existence after the institution of 
the suit, they contain clear admissions on the 
part of the Governinent, that the building 

(L1) 41 Ind, Gas. 24; 6 L. W. 572 at pp. 576, 586; 
(1917) M. W. N. 571, 22 M. L. J. 345. 


*Page of 32 M.—[Ed.]. 





‘stantial damage. 
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of the anicut has greatly prejudiced the 
plaintiff and is lik@ly to cause to him sub- 
They are statements 
made by a responsible officer of the Govern- 
ment and,in my opinion, on a question of 
this kind, are entitled to great weight. As 
the oral evidence on the point has received 
this corroboration, I am. prepared to act 
upon it. For these reasons, I do not agree 
with the finding that damage has not been 
proved, 

If the’ matter stood thus, I should have 
no difficulty in upholding the plaintiff's 
claim, but on the question of estoppel that - 
has been raised in the case I am prepare 
to agree with my learned brother's con- 
clusions although I do so with eunsideraile 
hesitation. The Ist defendant has attempt- 
ed to support this plea by referring in 
his evidence to two representations said 
to have been made byor on behalf of the 
plaintiff. He has deposed firstly that in 
1912 the plaintiff told him that the thudu 
belonged to the Government and that he 
might obtain its permission and construct 
an anicut, secondly, that in 1917 when the 
Tahsildar asked the plaintiff's agentif he 
had any objection to the granting of permis- 
sion, he, while expressly admitting that the 


’ Government was the owner of the thudu, 


the plaintiff filed the suit within’ 


objected on the ground that the building 
of the anicut would prejudicially affect his 
master’s land. This evidence has not been 
corroborated. The alleged conversation in 
1912 is clearly an invention. If this inci- 


.dent was true, the evidence would have been 


fuller and less casual. In regard to the 
admission said to have been madein 1917 
the order of the Tahsildar and the proceed- 


‘ings that led toit do not support this evi- 


dence. It. must, moreover, be remembered 
that in view of the circumstances in which 


.the issue of estoppel was tried, any oral 


evidence given must be received with great 
caution. The learned Subordinate Judge 
who saw the witness in the box does not 
accept his evidence and J agree that no 
reliance can be placed upon it. I have not 
the least doubt that thecase put forward 
by the łst defendant, namely, that he was 
misled by a definite representation of the 
plaintif or his agent, is utterly untrue. 
lf the decision of this issue should depend 
upon, my accepting the specife case put 
forward in his evidence by the Ist defendant, 
I should have, therefore, no difficulty in 
deciding the question against him. 

Then, can it be said that by his conduct 


` 


z 


` 
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the plaintiff's agent led the defendants to 
believe that the ownêrship of this portion 
of the bed vested in the. Government ? 
When the fst defendant applied to the 
Tahsildar for permission to build an anicut, 
the plaintiff's agent objected on the ground 
that if the anicut was built damage would 
be caused to hislands.’ Can it be said that 
by this conduct the plaintifs agent implied- 
ly admitted that the Government was the 
owner of the thodu? Isan admission of the 
defendant's right to the thodu necessarily 
implied in this representation? The con- 


‘ duct of the plaintiffs agent may amount to 


conceding that the Government has a right 
to grant or withhold permission. But the 
recognition of the Government's ownership 
is not a necessary inference from his con- 
duct. 

Tocreate an estoppel the declaration, act 


or omission must be of an unequivocal and. 


unambiguous character, Onward Building 
Society v. Smithson (12), Low v. Bouverie 
(13), In re Lewis, Lewis v. Lewis (14) and 
Colonial Bank v. "Cady (15). 

But there is greater force in the next con- 
tention of the learned Advocate-General, 
namely, that the conduct of the plaintiff's 


-agent amounted to a representation that 
.the Government had the right to give or 


withhold permission to build 4 the anicut—it 
is immaterial on what footing the existence 
of this right was conceded. -I do not think 
this position can be really disputed. The 
conduct of the plaintiff's agent as well as 
the language Ex. 39 (his petiticn to the 
Tahsildar) if reasonably understood, could 
have led the defendants to believe that the 
Government had the 1ight in question. 
But this part of the caseis deficient in 
two respects. Neither of the defendants 
has‘let in evidence 10 show that in fact he 
was misled by this conduct or representa- 
tion on the part of the plaintiff's agent. 
The defendants have not shown that they 
would not have acted in the way they did, 
but forthe conduct of the person against 
whom theestoppel is raised. It is an ele- 
ment of estoppel that the party setting it up 
must have acted in reliance upon the conduct 
or the representation of the party sought 


(12) (1893) 1 or 1; 41 W. R. 53; 62 L J. Ch. 138; 2 


R. 106; 38 L. T. 
A (1891) 3 ch 82; 60 L. J. Ch. 594; 65 L. T. 533; 
NR. 50. 


“an; ee Oh, 656; 73 L. J. Ch. 748; 91 L. T. 242; 
53 W. 

(15) (sao) 15A. C. 267; 60 L, d Ch. 131; 63 L. T. 
21; 39 W. R.1 
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to be,estopped. The second defect results 
from the form of the issue. Althouglr there 
was at first neither a plea of estoppel nor 


an issue in regard to it, the Subordinate ` 


Judge who originally tried the suit dismiss- 
ed iton the ground that the plaintiff was 
estopped from asking for the removal of 
the anicut. The estoppel to which he made 
reference was thatthe plaintiff led the Ist 
defendant to ‘believe that he was not the 
owner of the 
Government was. 
case on the previous occasion, 
estoppel relied upon was that the *plaintiff 
was precluded from claiming the thodu: as 
his. The issue framed in consequence of 
our order runs thus :— 

“Is the plaintiff estopped from claiming 
the thodu as his ? 

It will thus be seen that the matter that 
was put in issue was -the plaintiff being 
estopped from claiming the bed and .not 
from disputing the Government's right to 
permit the building of the anicut. 

My learned brother, however, is prepared 
to assume that it is hi ghly probable from the 
circumstances that the defendants’ act was 
influenced by the plaintiffs conduct and in 
his opinion the. defectin the form of the 
issue is not material. In view of the fact 
that my learned brother’s decision is in 
agreement with the views expressed by two 
different Subordinate Judges, I am not 
prepared to dissent from him. 

Granting then that the conduct of the 
plaintiff amounted to a representation that 


When we heard the 


river-bed but that the. 


a 


the only: 


the Government had the right to give -or -> 


withhold permission to build the. anicut 
and that the defendants were. influenced 
by and acted in reliance upon that repre- 
sentation—can it be said that estoppel does 
not arise because the plaintiff while‘making 
the presentation expressly prohibited 
the defendants from building the anicut? 
There isno authority directly bearing on 
the question. If these three elements exist, 
namely, (1) there is the declaration, act or 
omission on the partof the person sought 


` to be estopped; (2) if it reasonably induces 


a belief that a thing is trne and (3) the 
effect of the representation is to cause the 
other to act on the faith’ of it—if these 
exist it is not necessary to show further that 
the person making the representation 
really intended that the other should act 
upon the belief to his own prejudice. Lest 
me take a simple example. 
tells B that he intends to purchase a plot 


Supposing A 
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of land from Cand asks him whether he 
claims to be the owner of it; B replies that 


` + he is not the owner but forbids A to buy the 


land on the ground that he himself has a 
desire to purchase it. A believing the 
' representation to be true that B is not the 
owner buys the land from C. Can B trun 
round and say that he was himself the 
owner and that’ A could not set up the 
estoppel because B didnot consent to A 
buying the land. Ido not think such a 
plea would be open to B. The essence of 
estoppel is that the conduct of the other 
party is the cause of the action of the person 
invoking the estoppel; and if the act is the 
result of the reliance upon the ‘representa- 
; tion, mereforbidding the act will not prevent 
the estoppel. 

In the result, I agree in the order propos- 
ed by my learned brother. 5 

A./ 8. D. Appeal dismissed. 


' LAHORE HIGH COURT. 


~ MisOBLLANHOUS SECOND CIvIL APPEAL No. 328 


or 1926. 
May 16, 1926. 

Present:—Mr. Justice Dalip Singh. 
Musammat INDAR KAUR AND orHERs— 
PLaINTIFFS—APPELLANTS 
VETSUS 
_'-UMRA MAL—PLAINTIFF AND ANOTHER— 

DEFENDANT—- RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. 
XXVII, r. 1—Suit to set aside sale held under s. 60, 
Excise Act—Secretary of State, whether necessary 
party. 

Secretary of State is not a necessary party to a suit 
for a declaration’ that a sale held under s. 60 of the 


Excise Act is not binding on the shares of the plaint-- 


iffs in the land sold. 
` Balkishen Das v. Simpson, 25 O. 833; 25 1. A. 151; 2 
©. W. N. 513; 7 Sar. P. O. J. 363; 13 Ind. Dee. (N. 8.) 
543 (P. C.); followed. , 

Miscellaneous second appeal from an 
order of the District Judge, Julluadur, 


a dated the 4th December, 1925, reversing that 


of the Subordinate Judge, Fourth Clase, 
Jullundur, dated the 23rd January, 1925.- 

Mr. Bishen Nath, for the Appellants. 
. Mr. Chandra Gupta for Mr. Fakir Chand, 
for the Respondents. 

JUDGMENT.—Defendant No. 2, Ram 
Chand,in this appeal was a licensed vendor 
of bhang and charas. He did not pay 
: the license fee and accordingly under s. 60 
- Of the ‘Excise Act the Government through 
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the Collector sold a house by auction on the 
4th August, 1923. The present plaintiffe 
brought a suit for a declaraéion that they, 
the plaintiffs, had various shares specified 
in the plaint in the house and that defend- 
ant No. 2 had only jth share in the said 
house. They impleaded defendant No, 1 
who is the auction-purchaser and defend- 
ant No.2 as defendants. Defendant No, 1 
took up various pleas, among them being 
the plea that the Secretary of State for 


India was a necessary party to the suit, 


The trial Court overruled his objection 
and decreed the plaintiffs’ claim. 

The learned District Judge on appeal 

has held that the Secretary of State was a 
necessary party to the suit, and has accept- 
ed the appeal and has directed that the 
plaint “be returned to the plaintiffs with 
instructions to implead the Secretary of 
State-as a defendant after giving the usual 
notice, etc., 
. The plaintiffs have appealed and on their 
behalf it has been urged on the authority 
of Balkishen Das v. Simpson (1), a Privy 
Council ruling, that the Secretary of State 
is not a necessary party to this appeal. The 
authority seems to be in point and the 
respondents havenot urged anything against 
it except that the auction-purchaser will 
not be able to sue the Secretary of State. 
Whether this is so or not, the point for me 
to decide is concluded by the Privy Council 
ruling quoted above. 

J, therefore, accept the appeal and remand 
the case to the learned District Judge for 
decision of the other issues in the case, 
The respondents will pay the plaintiffs costs 
of this appeal. 

R. I , Appeal accepted. 

(1) 25 O. 833; 25 I. A. 151; 2°C. W. N. 513; 7 Sar. P. 
C. J. 363; 13 Ind. Dec. (x. s.) 543 (P. C.). 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
ORIGINAL Civit Suit No 431 or 1922. 
April 20, 19:6. 

Present:—Mr. Rupchand Bilaram, A. J. C. 
DHANBAI—PLAINTIFF 
versus 
DAIBAL.AND ANOTHER——DEFENDANTS, 
Contract Act (IX of 1872}, s. 251--Partnership— 
Partner's authority to bind frm—Authority to borrow 
—Presumption—Bill signed by partner—Liability 

of firm, 
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Each partner is prima facie the agent of the firm 
and of each of his co-partners and like any other 
agent he can only bind his principal, i.e., the firm, to 
the extent of Ris actual or apparent authority. [p. 929, 

ol. 1. A 
i id actual authority of an agent does not necessari- 
ly mean his express authority though it ineludes such 
express authority where there is any, but in every 
case except as regards persons having notice to the 
contrary, it includes the general authority commonly 
called the apparent or ostensible authority with 
which in the absence of express prohibition the law 
clothes every partner to do all acts necessary or pro- 

er for carrying on the firm's business in the way 
sual in the businesses ofa like nature. [ibid.] 


The apparent authority of a partner to borrow 
money must depend on fhe nature of the business in 
each case. It is presumed to exist in the case ofa 
trading or commercial partnership as opposed tua 


non-trading or non-commercial partnership. In other. 


words, such power is deemed to exist in the case of 

every ` business which cannot be carried on in the 
ri . $) ~, & 

usual way without such power. ‘[p. 929, col. 2.] 


Lane v. Williams, (1692) 2 Vern. 277; 23 B. R 779,. 


Thiskness v. Bromilow, (1832).2 O. & J. 425; 37 R. R. 
Snes 
asin 6- Moo. P. G, 152 at p. 194; 79 R. R.Q4 atp. 
54: 13 E. R. 612, relied upon. v 

Ydtes v. Daltón, (1858) 28 L.J. Ex. 69; 118 R. R. 
896, distinguished. ; i 

Where an individual carries on no business separate 
from the business of the firm there isa presumption 
thata bill signed by him is given for the firm and 
is binding upon it, though such .presumption can be 
yebutted by proof that it was signed not in the name 
‘of the partnership ne oi S individual for his pri- 

ose. [p. 93], col. 2. , 

an Beng Co v. Beatson, (1880) 5 C. P. D. 
109; 49 L. J. O. P. 380; 42 L. T. 455; 28 W. R. 879, 


relied upon. 
Mr. Fatehchand the 


laintiff. 
5 Mr. T. G:Elphinston, for the Defendants. 


Assudamal, for 


JUDGMENT.--The plaintiffs case is, 


that one Dharsi Nanji who carried on busi- 
ness in partnership with Bhimji, defend- 
ant No.2, borrowed a sum of Rs. 2,000 
from her on March 2, 1921, for the purposes 
of the partnership business and in the 
“ name in which hè carried on the business 
which was the same as his own name, and 
that he passed a receipt therefor. Dharsi 
ig dead and the plaintiff seeks to recover 
the amount from the legal representative 
of Dharsi who is his minor daughter and 
from Bhimji. The receipt relied on in the 
pleadings is Ex. 5-1. It isin the nature of 
a hundi and is as follows:— f 
“Receipt on one anna.stamp. p 
Written to Thakar Dharsi Nanji (may 
vou live long) of the auspicious port of 
Karachi, from the port of Karachi by 
Thakar Dharsi Nanji—read compliments. 
We have drawn here a kundi for Rs. 2,000 
in words two thousand only in favour of 
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Dhanbai widow of Thakar Khimji Jairam, 
and-received the amount in cash. 

“Payable on sight toa respectable mer- 
chant after ascertaining his position and 
residence in the system of hundi, Miti Muha,, 
Vid 8, Sambat 1977, Wednesday, dated 2nd 
March, 1921. i l 

“Signature of Dharsi Nanji, read best 
regards.” 

(On the reverse). 

“Half Rs. 1,000 in words rupees one 
thousand. Pay double of this. viz., Rs. 2,000 
in words rupees two thousand only. 
Rs. 2,00”. ; 

The chief contesting defendant is 
Bhimji. -O2 his behalf it was admitted in’ 
his written statement that he was a partner 
of Dharsi from April 12, 1920, upto the end 
of July, 1:21, and that, therefore, admittedly 
at the date of the alleged loan he was 
a partner in the business carried on by 
Dharsi in his own name. ‘But it was 
averred that the businessin which he was . 
‘a partner of Dharsi was confined tocom- , 
mission agency business which was financ- 
ed by Bhimji, he being the capitalist 
partner, and that it was not within the 
scope of Dharsi’s authority to borrow 
money so as to bind him. It was further 
alleged that the partnership books con- 
tained no entries of the loan and that if 
any loan was advanced by the plaintiff it 
was for the private benefit of Dharsi and 
the document relied on was passed by him . 
in favour of the’plaintiff in collusion with 
her and fraudulently for the purpose of 
rendering Bhimji liable, the plaintiff being 
closely related to Dharsi. 

The following issues were raised by 
this Court:— . 5 

(1). Was asum of Rs. 2,000 borrowed . 
by the deceased Dharsi from the 
plaintiffand was the same+orrowed 
for the partnership and during the 
course of the partnership? 

(2). Was the deceased Dharsinot author- 
ized to do so? 

(3). Is itopen tothe defendant No. 2 to . 

. plead the restrictions on the deceas- 

ed Dharsi’s authority to bind the 
partnership? 

(4). To what decree is plaintiff entitl- 
edand against which of the de- 
fendants? 

(5). General. . 

There are three other suits against the 
same defendants for moneys said to be 
dus“by the firm, This suit has been tried 
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as atest suit, and the evidence so far as 
-itiscommon to all of them has been re- 
corded in this suit. The points of fact 
at issue are not free from difficulties. 


The partnership books for the period dur-. 


ing which the liabilities are said to have 
been incurred by Dnarsi on behalf of the 
partnership are missing and secondary 
evidence of certain notes said to have been 
made on behalf of Bhimji during the pen- 
dency of the.dispute between Bhimji and 
Dharsi for settlement of partnership ac- 
counts have been admitted in evidence for 
what it is worth, but it does not carry the 
case of either side very far and there is a 
good deal tobe saidin support of either 
view. 

[“The learned Additional Judicial, Com- 
missioner after discussing the evidence re- 
lating to the dissolution ‘of the partnership 
between Dharsi and Bhimji and the dis- 
appearance of the book observed:—] } 

The law as to the contractual liability 
ofafirm andits partners to third parties 
for the acts of one of them is now well 
settled. Each partner is prima facie the 
agent of the firm and of each of his eo- 
partners and like any other agent he’ can 
‘only bind his principal, i. e., “the firm,.to 
the extent of his actual or apparent author- 
ity. Theactual authority of an agent does 

not necessarily mean his express ‘authority 
’ though it includes such express authority 
where there is any, but, in every case, ex- 
cept as regards persons having notice to 
the contrary, it includes the general author- 
ity commonly called the apparent or .os- 
tensible authority with which in the absence 
of express prohibition the law clothes 
every partner to do all acts necessary or 
proper fer carrying on the firm’s business 
in the way usual in the businesses of a 
like nature; Underhill on the Law of Part- 
nership, page 35 

This in effect is what is provided for by 
“8. 251 of the Indian Contract Act which 
in cogent terms declares that an act 
of a partner necessary for, or usually done 
in, carrying on the business of such a 
partnership is binding on all the co-partners 
to the same extent as if he were their agent 
duly appointed for that purpose, and the 
only exemption it provides for from liabil- 
ity for such acts is where by agreement 
between partners inter se any restriction 

has been placed by them tothe exercise 
of such implied authority or the power of 
cone of them, or in other words, where the 
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authority of the partner is only apparent 
but not actual, then no act done in con- 
travention of such ageeement shall bind the 
firm with respect to persons having notice 
of such agreement, 

The apparent authority of a partner to 
borrow money must depend on the nature 
of the business in each case. It is presum~- 
ed to exist in the case of a trading or 
commercial partnership as opposed to a 
non-trading: or non-commercial partner- 
ship: Lane v. Williams (1), Thickness v. 
Bromilow (2), Bank of Australasia v. Breillat 
-(3), Sach presumption is, however, not con- 
fined to trading partnerships only. In 
the last cited case their Lordships of the 
Privy Council raised a similar presump- 
tion in the case ofa Banking business and 
observed that in such a business, especial- 
ly where it was both of issue and of de- 
posit necessarily exposing the Banker to 
sudden' and immediate demands for re-pay- 
ment.of the deposits which could not be 
immediately met with out of liquid assets, 
the person in charge of the business must 
be deemed to have the implied power to 
borrow money. As pointed-out in Lindley © 
on Partnership, 8th Edition, page 167, such 
power must be deemed to.exist in the case 
of every business which cannot be carried 
on in the usual way without such power. 

The learned Counsel for Bhimji has 
relied on the case of Yates v. Dalton (4), and 
has contended that in the case of a com- 


‘mission agency business no such presump- 


tion can arise. Thatcase is clearly dis- 
tinguishable. There the commission agency 
business consisted merely of obtaining 
orders on commission and dividing the 
expenses. Tae business carried on by a 
commission agent at Karachi for foreign 
constituents generally and the business 
carried on by Dharsiin particular was not 
limited to obtaining orders or related to 
the effecting of purchases and sales on 
behalf of and in the names of the consti- 
tuents, rendering such constituents per- 
sonally liable to third parties, and requir- 
ing no outlay of capital by theagent. As 
pointed out above, Dharsi like every other 
commission agent bought and sold goods 
of his constituents in the partnership name, 


(1) (1692) 2 Vern 277; 23 E. R. 779. 
(2) (1832) 2 O. & J. 425; 37 R. R. 752; 149 E. R. 
0. 


(3) (1847) Son. P. C. 152 at p. 194; 79 R. R.H at 
. öd; 13 E. R. 6 
(4) (1858) 28 P A Ex. 69; 118 R, R, 896, 


ann 


‘payment from its 


‘no way prohibited, and that, 


430 l DeANpat v. dAtadt, 
_and so far as the local merchants were 
- eoncerned, the partnership was responsible 


to them for such centracis. The part- 
nership had to pay for all.goods pur- 
chased localéy whether it had the money 
of the constituents in its possession or not, 
and as a rule the partnership received 
constituents several 
months later, and often times it received 
in lieu of cash payment goods on commis- 
sion sale and reimbursed itself from the 
price realised by such.sales. The partner- 
ship was in every sense a trading or 


commercial partnership, and even other- 


wise it was one which required the borrow- 
ing of capital to enable it to carry on its 
business effectively at'any rate during the 
brisk. season. It is clearfrom such of the 


| account books as have been produced that 


a much larger capital than Rs. 20,000 con- 


. tributed by the two partners was ‘required 
“by the partnership during “he active season 


and that further sums were borrowed to 
the knowledge of Bhimji. Exhibit 40/4 the 
potamel drawn up for the business done 
upto November, 1920, shows that the liabil- 
ities of the partnership including the sums 
advanced by the partners amounted to 
Rs. 31,109 or roughly about Rs. 9,000 of 
borrowed capital in addition to the sums 
advanced by them. In the circumstances, 
I have no hesitation in holding that Dharsi 
had the apparent authority to borrow 
money. I have also no doubt in my mind 


that no restriction was placed by Bhimji 


on this authority. There is nothing in the 
partnership deed, Ex. 18, to warrant the 
inference of any restriction or prohibition 
on his powers. On the contrary there is 
the evidence of Mowji, the ex-mehta of the 
firm, that money was borrowed by Dharsi 


` for the business to the knowledge of Bhimji 
-and of his nephew Peraj who from time to 


time inspected the accounts on his behalf. 
Bhimji’s own shop is said to have been 


Just opposite and I am not prepared to 
„accept the belated and palpably false ex- 
,- planation of Per. aj that during the continu- 


ance ofthe paftnership he inspected only 
the personal account of the advances made 
by Bhimjiin the partnership books. Ihold 
that Dharsi had authority to borrow money 


“for the business and that his authority was 


not only apparent but actual and was in 
therefore, 
there can be no evidence nor is there any to 
prove that the plaintiff was aware of such 
prohibition. . f 
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The question whether Dharsi borrow- 
ed Rs. 2,000 as alleged is not so easy of an 
answer especially in the absence of the 
partnership books for this period. However, 
after a careful consideration of such evi- 
dence as is available, I have, though not 
without hesitation, come to the conclusion 
that the plaintiff has discharged the onus 
placed on her and has proved that she 
advanced a fresh loan ‘of Rs. 2,000 on the 
date as alleged by her. There is nothing 
inherently improbable in Dharsi paying olf 
in cash his old debts out of the Rs. 7,779 
cash in his hands on November 6, 1920, as 
shown in Ex. 39, The accounts for the 
year 1976 consisted-of dealings from Divali 
of 1919 to April 1920 done on his own 
private account as also those done on part- , 
nership account subsequent to that date. 
He had recovered outstandings from his 
constituents and there’ would, therefore, be 
the natural desire on his part to pay off 
his old debts. Whatever may be said in 
respect of the claim for Rs. 1,000 due to 
Devji Assoo or to his widow Assarbai for 
which a fresh pro-note appears to have been . 
executed on November .13, 1920, there is 
nothing to show that any fresh document 
was executed in favour of the plaintitf for 
Rs. 2,000 upto March, 1921. On that date 
the hundi in suit .was evidently executed 
in her favour when a fresh advance was 
made by the plaintiff as deposed to by her © 
and by the ex-mehta Mowji. This evidence 
finds some support in the inspection notes 
produced by Bhimji. Exhibit 40/2 refers 
to note. of disputed hundis drawn by 
Dharsi from November 13, 1920, upto 
August 25, 1921. These notes were made 
with the object of disputing the liability of 
Bhimji, and the fact that the hundi in suit 
finds no placein this list is consistent with 
the plaintiff's case that et that time Bhimji -’ 
admitted, or at any rate, did not consiaer 
it worthwhile io dispute his liability for 
the transaction in suit. His attention was 
indubitably drawn to the fact that .over 
Rs. 2,000 were shown in the old accounts 
of 1976 as due to Khimji Jai Ram the hus- 
band of -the plaintiff, vide notes Ex. 40/3. 
There is the further fact that this hundi 
does not find any place in the’ private 
accounts kept by Dharsi after Bado 1977, 
though other debts due by: him on his 
private account have been shown. therein, 
lf, therefore, on the one hand Dharsi in- 
tended to passa fraudulent hundi without 
consideration whatsoever in favour of the 
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plaintiff for the purpose of rendering Bhim- 
ji liable it may fairly be expected that he 
would make an entry in the partnership 
books of the kundi in suit and that such 
entry was made, and if, on the other hand, 
he passed a hundi in respect of his private 
debt holding himself alone liable for it, it 
would find placeain his private books. I 
am not prepared to place any reliance on 
notes Exs. 40/6 and 40/7. They are in- 
’ complete documents and though produced 
from the custody of the Small Cause Court 
where they were sent from this Court, they 
do not Appear to be copies of potamels said 
to have been made from the books which 
were produced in Court inthe former suit 
with the application Ex. 25 and were 
returned to Bhimji, vide his endorsement 
Ex. 25 (a). Those potamels consisted of 
eighteen pages. Exhibits 40/6 and 40/7 
consist of two pages and do not bear the 
impress of the Court. Presumably Exs. 40/6 
and 40/7 are some papers produced by 
Bhimji at a later stage before the Receiver 
or Commissioner for certain other purposes, 

Sufficient grounds have not been shown 
for disbelieving the oral evidence of the 
plaintiff and the mehta, Mowji, on this 
point, and I am not prepared to discard it. 
It has further been urged that as Dharsi 
carried on the partnership business in bis 
own name, there is no presumption that he 
borrowed the money or passed Ex. 5/1 on 
behalf of the firm and that the plaintiff 
must prove asa fact that he intended to 
bind the firm. Reliance has been placed 
on the following passage in the direetions 
‘of Story, J, to the, Jury in the American 
case of the United States Bank v. Binney (5), 
and referred to in the foot-note to para. 139 
of Story on the Law of Partnership: 

“In the present case the signature of Jonn 
Winslip may bs on his own individual 
account as his personal contractor it may 
be on account of the partnership. Upon 
the face ofthe paperit stands indifferent, 
The burden of proof then is upon the plaint- 
iff to establish that it is a contract of the 
firm and ought to bind the firm.” 

This passage was considered snd dis- 
tinguished by the.Court of Appeal in the 
Yorkshire Banking Co. v. Beatson (6). where 

“it was pointed out that it was uoubtful 
whether Story, J., intended his proposition 
to extend to a case where no separate busi- 


(5) 5 Mason 176 at pp. 183, 184, 
(6) (1880) 50. P. D, 109; 49 L, J, O, P, 380; 42 L, T, 
450; 28 W, R. 879, f ? É s 
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ness could ever be suggested to exist, and 
it was held that where an individual carried 
on no business separate from %he business 
of the firm there was a presumption that 
the bill was given for the firm and was 
binding upon it, though such presumption 
could be rebutted by proof that the bill was 
signed notin the name ofthe partnership 
but of the individual for his private pur- 
poses. An attempt was made to show that 
Dharsi carried on other business besides 
the partnership business. It was suggested 
that the partnership business was confined 
to commission agency for paints only and 
that the coal commission agency business 
was on Dharsi’s own account. There is no 
warrant for this inference. It was further 
suggested that the business done in partner- 
ship with Fakir Valji was not authorized. 
But Dharsi had purported to do the busi- 
ness with Fakir Valji for the partnership. 
Whether Bhimji was liable for it or not is 
another matter and must be decided in 
Fakir Valji’s suit. All that has been proved 
is that during this period Dharsi acted as a 
muccadam of another firm which, however, 
required no outlay of capital, and would 
not, therefore, be sufficient to rebut the 
presumption that Dharsi purported to act 
for the firm. Itis hardly necessary for me 
to go into this point further as there is 
evidence that in raising this loan Dharsi 
purported to act for the partnership, that 
the document executed by him was-written 
by the mehta of the firm, and executed by 
him in the usual way, and for the purposes 
of the business, and that he did not treat 
it as a private loan to him but to the 
firm. 

I hold, therefore, that Bhimji is liable for 
the amount in suit. I shall now finally 
record my findings on the issues :— 

Issue No. 1.—In the affirmative, 

Assue No. 2,—No limitation was placed on 
Dharsi's power to borrow money. 

Issue No, 38.—Not necessary. 

Issues Nos, 4 &§.—There wif! be a decree 
in favour of the plaintiff for Rs. 2,200 and 
costs with interest at 6 per cent. per 
annum on Rs, 2,000 from date of suit to 
payment. 


P, B, A. Suit decreed, 


me 


' èn toto. 


2932 


o- LAHORE HIGH COURT. 
Sgconp Civiu ArrgaL No. 1484 oF 1925. 
< f e June 3, 1926. | i 
Present:—Mr. Justice Dalip Singh. 
SARUP SINGH—PLAINTIFF— . 
APPELLANT | 
versus 
SANT SINGH AND oTHERS— 
DEFENDANTS, AND ANOTHER PLAINTIFF 
' , — RESPONDENTS. 


Civil Procedure Code (Act V- of 1909), O. XXII, i 


rri 4, 11- Appeal—Non-impleading of heirs of some 
respondents in time—Abatement of appeal as a whole. 


An appeal against the proprietary body of a vil- . 
. lage, from a suit for possession of land and house 
, site on the. 


ground that the  plaintifis were 
entitled to them as successors of the last holder, abates 
as a whole, if some of the respondents, members of 
the proprietary body, die and their representatives 
‘are not ‘brought on record in time. 

. Khuda Bakhsh v. Mathra Das, 18 Ind. Cas. 182; 62 
P. R. 1913; 85 P. L. R., 1913; 89 P. W. R. 1913, Fatta 
v. Sikander, 56 Ind. Oas. 927; 2 U. P. L. R. (L.) 112; 
2 L. L. J..442, followed. 


Second appeal’ from a ‘decree of the 
District Judge, Ambala, dated the Ist March, 
A925, affirming’ that of the Subordinate 


Judge, Fourth Class, Rupar, District Am- ` 
“bala, dated the 8th January, 1924. 


Mr. Arjan Das, for the Appellant. 


__ Sardar Man Singh, for the Respondents. - 


“. SUDGMENT.—The _ plaintifis-appel- 
lants ‘in this case sued the whole of the 
proprietary body of Mouza Landran for 


possession of certain land and a house a later matrimonial offence. [p. 933, col. 1.] 


‘situate in the village alleging that they 
were the successors of the last holder. The 
‘suit was fesisted by the proprietary body 
who had obtained mutation'in their favour. 
“Both the Courts below dismissed the suit. 
In the present appeal a preliminary objec- 


„tion has been taken that certain respond- 
ents are dead and ‘their legal representa- 


tives have not been brought upon the 
record. This. is admitted to beso and there 


“has been no application to bring their re- 


presentativeson the record or to extend time 
for bringing such representatives.on tothe 
record. The -appeal, therefore, abates as 
regards the four respondents who are dead, 


STUART v. STuART, ` ‘ 


namely, Jiwan Singh No. 65, Harnam Singh ` 


No, 96, Tholu No. 80 and Khanda Singh 


No. 12. The only question that remains 


to be decided is whether the appeal abates 
Counsel for the respondents has 
cited various rulings; the ‘relevant 
ones are Khuda Bakhsh v. Mathra Das 


(1) 18 Ind. Cas. 182; 62 P. R. 1913; 85 P. L. R. 1913; 
89 P. W. R. 1913, . : 


u . 


(96 I. 0. 1926) 
(1) Fatta v. Sikandar (2), Sheikh 
Dendoo v. Sheikh Sachoo (3) and Darshan 
-Das v. Bikramajit Rai (4). Counsel for the -. 
appellant has cited nothing. Khuda Bakhsh- 
v. Mathra Das (1) is a Division Bench | 
ruling; 50 is Faita v. Sikandar (2). These 
rulings are binding on me sitting alone 
and I, therefore, hold that the appeal abates 
in toto and is dismissed with costs. 4 
A. N. A. Appeal dismissed. 


(2) 56 Ind. Cas. 927; 2 U. P, L. R. (L) 112; 2 L. L. 
J. 442. i 


(3) 72 Ind. Cas. 2; A.I R. 1994 Cal, 399. 


(4) 89 Ind. Cas. 953; 23 A. L. J. 938; L. R. GA. 587 | 


Civ; A L R. 1926 All. 128; 48 A. 8l. 
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CALCUTTA HIGH COURT. 
’ Divorce Case No. 55 or 1924. 
«January 26, 1926. 
Present:—Sir N. R. Chatterjea Kr., Acting 
Chief Justice, Justice Sir Hugh Walmsley, 
Kr., and Mr. Justice Page. 

O. E. STUART—Paritionsr 

| versus 3 
D. A. C. STUART—RESPONDENT, - 
Divorce Act (IV of 1869), 8. 10—Divorce claimed by 
wife—Cruelty, what amounts to—Adultery, condoned, 
whether can be revived. ‘ 

Condoned adultery is revived by the commission of 


In order to justify a decree separating the parties 
amensa et thoro upon the ground of cruelty, it is 
incumbent upon the petitioner to prove violence or 
ill-treatment endangering or at least threatening the _ 
life or person or health of the complainant. But in 
order to found a charge of cruelty if is not essential- 
that an act of physical violence should be established, 
for studied neglect ora. course of degradation may' 
well prove more deleterious to the health of a spouse 
than the receipt ofa blow. For instance, desertion by 
the husband of his wife when the latter is on theseve. 
of her confinement may amount to such cruelty. [ibid.] 

Reference made by the District Judge, 24-. - 
Parganas, for confirmation of a decree for 
divorce under s.17 of the Indian Divorce 


Act, 1869.. 
JUDGMENT. 

Page, J.—The decree in this suit is 
brought before the Court for confirmation. 
The Districts Judge of the 24-Parganag 
granted the petitioner a divorce upon the 
grounds of adultery and cruelty. |The 
issue which falls.for determination is whe- 
ther there is sufficient ‘evidence of cruelty 
to justify the passing of the- decree. The 


- allegation- that the respondent had com- 


mifted adultery with a Mrs, Newton was 
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admitted, and, although the petitioner 
afterwards condoned'this adultery by coha- 
bitation with her husband, it is well settled 
that: condoned adultery is revived by the 
commission ofa later matrimonial offence: 
Palmer v. Palmer (1), Thompson v. Thompson 
(2). ' Now in.order to justify a decree 


STUART V. 


‘separating the partiesa mensa et thoro upon. 


the ground of cruelty, it is incumbent upon 


‘the. petitioner to prove violence or ill-treat- 


ment “endangering or at least threatening 
the life or person or health of the com-_ 
plainant 2’: Waring v. Waring (3), Curtis v, 
Curtis (4). But in order to foùnd a charge 
of cruelty it is not essential that an act of 
physical violence. should be established, 
for studied neglect or a course of degrada- 
tion may well prova more deleterious to 
the health of a spouse than the receipt of 
a blow: Curtis v. Curtis (4), Kelly v. Kelly 
(5); Mytton v. Mytton (6), Bethune v. Bethune 
(T) and Aubourg v. Aubourg (8). Now for 
the present purpose we must accept the 


‘findings of the learned District Judge, and. 


although the petitioner alleged and stated. 
that on one occasion her husband had put 
some ‘substance into. her. tea which caused 
hemorrhage and illness, this allegationinthe 
learned Judge's opinion was not substantiat- 
ed, and it must be taken that no act of 
physical violence was proved against the 
respondent, and that, with the exception of 


: the admitted adultery with Mrs, Newton no 


other specific act of adultery was made out. 
Further, desertion for two years has not 
sen proved. Nevertheless, the learned 
District Judge.has found, and, in my opin- , 
ion, having regard to the evidence cor- 


‘rectly found, that the petitioner has been 


£ 


subjected -to such cruelty as entitles. her to. 
a divorce, There can be no doubt, that the 
respondent isa man of.loose habits,- who. 
has withdrawn from his wife the moral and 
physical support which she was entitled to 
expect from him as the mother of his four 
children. ‘The petitioner stated that during 


_the ten years of their married life he had 


(1) (1860) 2 Sw. & Tr. 61; 29 L. J. Mat. 124; 2L. T. 
363; 8 W. R. 504; 164 D. R. 914. 
' (2) 15 Ind: Cas. 886; 39 0. 395. ’ 

(3) (1813) 2 Phillim, 132; 2 Hagg. Con. 153; 161 E. ` 
R. 699 & 1098. z 
(4) (1858) 1 Sw. & Tr. 192; 27 L. J. Mat. 73; 164 E. 
688. 
(5) (1869) 2 P. 31 on appeal (1869) 2 P. 59; 39 L. J. 
Mat.-28; 22 L. T. 308; 18 W. R. 767. 

(6) (1886) 11 P. D. 144; 57-L. T. 92; 35 W. R. 368; 50 

P. 48 


PL 488. 
(7) (1891) P. 205; 60 L. J. P. 18; 63 L. T. 259. 
(8) (1895) 72 L. T, 295, . 
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deserted her on three sgecific occasions, and. 
the respondent admitted in the witness- 
box that “on-some occasions I deserted my 
wife for short periods’. In 1916 when the, 
respondent joined the Army he described 
himself as a widower with one child, the 
result being that the petitioner was ren- 
dered destitute with a child to provide for, 
and had great difficulty in establishing her 
elaim to an allowance out of his pay as his 
wife and the mother of his child. ‘This 
cruel and disloyal act was committed when 
to his knowledge the petitioner had a baby 
three. months old; and one can readily 
believe the petitioner when she states that 
she was made to suffer considerable pain 
and anxiety by the respondent’s conduct 
on that occasion. Being helpless and 
without means, however, the petitioner, as 
appears from the correspondence, took back 
the respondent, and resumed cohabitation 
with-him upon his assurance that he would 
reform his ways. But that was not to be, 
for in 1920 the respondent again deserted the 
petitioner and his children. The petitioner 
stated in the witness-box that he deserted 
her in 1920, and the only answer that the 
respondent could bring himself to make 
was “Ido not remember if I deserted my 
wife in 1920.” Why not, unless his periods 
of absence were sofrequent that any par- 
ticular occasion on which he deserted his 
wife was not a matter which would be likely 
to impress itself on his memory? Who 
could doubt that such acourse of conduct 
if persisted in, would be likely to break 
down the petitioner's health? But the 
case does not rest there. Once more the 
petitioner consented to receive back the 
respondent as her husband, and in Septem- 
ber 1924 she found herself again about to 
become a mother. One would have expect- 
ed after all that had happened in the past, 
if the respondent had any sense of decency 
left within him, or any regard for the 
welfare of his wife and children, that he 
would have sustained her atsuch a time. 
Not so the respondent, who took the op- 
portunity once more to desert his. wife and 
family, and to philander with Miss Wood, 
a young woman with whom he had become 
associated. As I have stated it must be. 
taken that the allégation that the respondent 
committed adultery with Miss Wood was 
not made out, but, as the learned District 
Judge has observed, “admittedly there was 
some kind of familiarity between the re- 
spondent and the co-respondent”. It is, to 


me 
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my mind, difficult f conceive of an act of 
eruelty more callous or more likely to injure 
the’petition&r’s health than the respondent's 
desertion of his wife in September, 1924, on 
the eve of her confinement. ín my opinion, 
it was the culmination of a series of acts 
deliberately committed by the respondent 
with the knowledge that, his conduct might 
reasonably and naturally cause injury to his 
wife's health. But isthe Court bound to 
withhold its hand until theinevitable has 
happened, and the petitioner's health” has 
actually given way? .It would, indeed, be 
calamitous if that were the law.” But I am 
glad that there is no warrant for a proposi- 
tion so inhumane either in India or in 
England. In: Evans v. Evans (9) Sir 
William Scott laid down what I apprehend 
to be thelaw when he observed that it is 
sufficient that proof should be “given of a 
reasonable apprehension of bodily hurt. I 


: say an apprehension, because assuredly the 


Court is not to wait till the hurt is actually 
done; but the apprehension must be reason- 
able: it must not be an apprehension arising 
merely from an exquisite or diseased sensi- 
bility of mind”. In these circumstances I 


-have no hesitation in holding that, there 
was evidence adduced in the case from. 


which the learned District Judge might 
reasonably have come to the. conclusion 
that the respondent had been guilty of 
cruelty ata period subsequent to his ad- 
mitted adultery with Mrs. Newton; that 
such cruelty effected a revival of the con- 
doned adultery with Mrs. Newton; and 
that the petitioner was entitled to a divorce 
from the respondent. In my opinion, the 


-decree should be confirmed. 


Chatterjea, A, C. J.—I agree, 
ea J.—Ilagree. | 

Decree confirmed. 
o (1790) 1 Hag. Con. 35; 161 E. R. 466. 


LAHORE HIGH COURT. 
Sreconp Cryin APPEAL No. 595 or 1922, 
March 19, 1926, 
Present:—Mr. Justice Harrison and 
Mr. Justice Jai Lal. 
_ KUNDAN LAL AND oTHERS—DErenDANTs— 
APPELLANTS . 
versus 
TIRKHA RAM AND OTHERS—PLAINTIFFS 
BISHAMBER DAS AND ANOTHER— 
DEFENDANTS— RESPONDENTS, 
Religious endowment—Possesston, suit for—Worship- 
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pers, whether can maintain- suit~—Trustee, absence of, 
effect of. 

The worshippers of a temple are' not EE ta 
sue for possession of property attached to the temple 
as it is only the trustees of the temple who can. 
claim that relief. The. mere fact that there are no 
trustees in existence would not enable the worshippers 
to maintain a suit for the relief of possession. [p. 935, 
cols. 1 & 2.1] 

Second appeal from a decree of the Dis- 
trict Judge, Ambala, dated the 10th No- 
vember, 1921, affirming that of the Senior 
Subordinate Judge, Ambala, dated the 
28th February,31921. 

Lala Jagan Nath Aggarwal, for ne Ap- 
pellants. 


Bakhshi Tek Chand, for the Respond- 4 


ents; 


J UDGMENT. i 
dai Lal, J.—On the 14th of May, 1919, 

ten gentlemen who are respondents before - 
us, instituted a suit in the Courtof the 
Senior Subordinate Judge, Ambala, against 
the ten defendants on the following allega- 
tions:—that .the land in suit was given by 
one Lala Narain Das deceased by means 
of an oral Will to the Hindu Panchayat of 
Ambala for religious purposes (Dharam 
Arth) and for growing flowers for use in 
the Shivala; that there have been previous 
disputes about the land, but it has all along 
been in possession of the plaintiffs who 
have been using itfor religious and pan- 
chayat purposes; that early in 1919 the 
defendants who are members of Hanuman 
Circus Club, Ambala, again placed gym- 
nastics and sporting materials on the land . 
and stopped the gardener of the Hindu 
panchayat from planting flowers and trees 
thereon. It was further alleged that the 
defendants were not worshippers. of the 
Shivala and thatthe use of the ground for 
physical exercise did not come within the 
scope of the purposes for which the dand ' 
was endowed. A decree for possession of 


‘the land against the defendants was conse- 


quently prayed for. On the same date an 
application under O. I, f. 8 of the: C. P. C., 
was made and a proclamation ordered to 
be issued by the Court. ` The.defendants 
raised several pleas. One of them was 
that the plaintiffs had no locus standi to 
institute the suitand to claim the relief 
of possession. The Senior Subordinate 
Judge held that the “plaintiffs represent 
not the whole Hihdu public but only a 
portion and so on their suit it is not pos- 
sible,«when ‘the majority appear to be: in 
defendants’ favour to eject the defendants 
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from the land in suit and to put plaintiffs 
_in exclusive charge of it.” He, therefore, 

passed’ a decree providing for the enjoy- 

ment of the property both by the plaintiffs 

“and the defendants for the respective pur- 
poses for which they claimed to use it. 
An injunction was granted against the de- 
fendants restraining them from interfer- 
ing with the plaintiffs’ use of the flower 
beds as demarcated by the decree. 

Both parties appealed to the District 
Judge who confirmed the decree of the 
Senior Subordinate Judge. 

On second appeal it is strenuously con- 
tended on behalf of the appellants that the 
plaintiffs admittedly not being trustees of 
the Shivala or of the land in suit and 

-also not being managers thereof as the 
term is understood when applied to pro- 
perty endowed for religious purposes had 
no locus standi to sue for the relief that 
they claimed in the plaint or for that 
which had been granted to them by the 
Court below. The learned Counsel for the 
respondents admitted that the plaintiffs’ 
“guib was instituted in their capacity as 
worshippers of the temple. In our opinion 
the contention of the appellants must pre- 
vail. In Civil Appeal No. 2100 of 1915 
[Salig Ram v. Bassao Mal (1)] a Division 
Banch of this Court held that the wor- 
shippers of a gurdwara were not competent 
‘to sue for possession of property attached 
to the gurdwara as it was only the trustees 
who could claim:-that relief. It was, how- 
ever, held that they could sue for a de- 
claration. The plaintiffsin that case had 
claimed a declaration in addition to pos- 
session. In Sam Durmay v. Baggah Singh 
(2) it was held that in respect of properties 
which form part of a public trust a mere 
worshipper could have no right by way of 
suit to obtain possession of the properties. 
That judgment also disposes of the con- 


tention of the learned Counsel for the. 


respondents that the worshippers are pre- 
cluded from suing for possession or injunc- 
tion only when there are trustees competent 
to claim those reliefs and that the wor- 
shippers are entitled to sue for these 
reliefs if there are no such trustees. That 
was a case in which suit by the worshippers 
for possession of premises alleged to bea 
church and auxiliary buildings was dis- 


D 67 Ind. Cas. 320; 1L. L. J. 150; 84 P. L. R. 
1922. 
sae 89 Ind. Cas. 623; 3 R. 213; A.I. R. 1025 Rang, 
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missed for want of loeus standi. There was 

no trustee of the property in suit and it 

was indicated in the judgment of the High 

Court that the proper course for the plaint- 

iff would be to have trustees properly ap- 

pointed. In the well-known case of Saklat 

v. Bella (3), their Lordships of the Privy 

Council considered the question of locus 

standi of some of the worshippers to claim 

declaration and injunction and held that 

“ for trespass upon land the only person 

to bring the action is the person in pos- 

session of the land, 7. e. the trustee,” 
and the proposition that a beneficiary or 
two or three beneficiaries of a trust for 
public purposes may bring a suit for tres- 
pass against an intruder was considered 
to bea “novel principle of jurisprudence.” 

Their Lordships alluded to certain cireum- 

stances under which the worshippers may 

be allowed to institute a suit against a 

trespasser for injunction, or for similar 

reliefs, but the circumstances in that ease 
must be suchas “establish that the juxta- 
position of the two sets of persons is so 
repugaant to their habits cf mind that the 
entrance of one set into the temple entails 
the departure ofthe other, so that it is 
as ib were trespass to the perstn.” No 
such circumstances are proved to exist in 
the case before us, and we, therefore, hold 
that the plaintiffs were not competent to 
sue for possession or for an injunction. 
Atthe endof his arguments the learned 

Counsel for the respondents asked us to 

allow him to amend the plaint so as to 

convert the suit into one for a declaration; 
“but, having regard to all the circumstances 

of the case, we are not prepared to accede 

to this request at this late stage even if 

we were inclined to hold that on the facts 

alleged the plaintiffs were entitled to sue 
‘for a declaration, a matter on which we 
express no opinion. 

We accept the appeal and dismiss the 
plaintiffs’ suit with costs throughout. The 
cross-objections filed by the respondents 
are dismissed with costs, 

Harrison, J.—I agree. 

Z.K Appeal accepted. 

(3) 92 Ind. Cas. 200; 30 C. W. N. 289; 23 A L.J. 


1016; A. I, R. 1925 P. ©. 298; 49 M. L. J. 821; 430, 
L. J. 23; 28 Bom. L. R. 161; 3 R. 582 (P, Q.) 
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PRIVY COUNCIL. 
” APPEAL FROM TAE PATNA HIGH Court. 
February 8, 1926. . 
Present:— Viscount Dunedin, Lord 
Blanesburgh, Sir John Edge and 
Mr. Ameer Ali, 
GAJADHAR PRASHAD SAIU-~ 
APPELLANT 


versus 
MAHADEO PRASHAD SAHU— .. 
RESPONDENT. 

Damages—Compromise decree—One party under- 
taking to deliver certain properties to another—Liabil- 
ity to pay damages on failure to carry out that under- 
taking. 

If under the terms ofa compromise decree a party 
undertakes to hand over certain landed properties 
intact to another, but fails for any reason to do so, 
yore to pay damages to the other party. [p. 936, 
col. á, 

Appeal from a decree of the Patna High 
Court. . f 

Messrs. A. M. Dunne, K.C. and E.B. 
Raikes, for the Appellant. : 

Messrs. De Gruyther, K. C., and B. Dube, 
for the Respondent. N 

JUDGMENT. 

Viscount Dunedin.—In this case an 
uncle and a nephew had certain properties. 
: A partition suit was instituted in which, 
in 1901, a compromise decree was passed. 
By it certain properties, which will be re- 
ferred to as properties A, were allotted to 
the unele and others, referred to as proper- 
ties B, to the nephew. In 1904 another 
suit was instituted in which, in 1908, there 
was another compromise decree, the effect 
of which was simply to substitute A for B 
and B for A. 

The present application for execution 
was instituted by the nephew against the 
uncle. He says that the properties of which 
under the decree of 1908 he is entitled to 
receive possession are not in their entirety 
in three respects. 
1901 and 1908, thé uncle had made overa 
certain portion to a family doctor; secondly, 
because zirat lands which he (the nephew) 
was entitled to have in his possession had 
been made over to tenants under leases, and, 
thirdly, because certain other lands had 
been let on leases not for their full value, 
but in respect of a sum-down, which had 
been paid to the uncle. ; 

The learned Judges of the High Court, 
differing from the learned Judge’ of first 
instance, held that the decree-holder was 
tight as to what he said, but they eame to 
their decision in respect of a certain term 
of the decree of 1908. The decree of 1908, 
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after providing that the one set of proper- . 
ties should be changed for the other, went 
on, under cl: 7, to say this :— 

“That if the plaintiff or the defendant 
No, 1 has sold at a time when he was in 
possession under the decree ofthe 17thApril, 
1901, any of the said propertiesrespectively - 
allotted to him he do pay to the other party ` 
the consideration money received by such 
sale, andifany property have been mort- 
gaged or otherwise encumbered, the party 
mortgaging or encumbering it do redeem 
the property or otherwise indemnify the 
other party ofany loss that the latter may 
sustain.” 

Accordingly, when they come to deal with 
the question in dispute, they say, referring 
to these properties :— 

“The question with regard to these pro- 
perties is whether the disposition of them 
made by the respondent was an encum- 
brance in respect of which under the terms 
of thedecree, which Ihave read, there would 
be a liability upon the respondent to in- 
demnify the appellant.” 

Their Lordships think that, although in 
substance the learned: Judges of the High 
Court were quite right, they have not put 
it on the proper ground. Itis not really 
because of that cl. 7. Clause 7 was put in 
in order to get rid of the general question 
as to damages if one of those things should 
happen, But their Lordships consider that 
the right which the decree-holder here has, 
to be putin a position to which he is en- 
titled, depends on the very simple proposi- 
tion that under the decree of 1908 his op- 
ponent has to hand over, so to speak, intact 
those lands which he got under the decree 
of 1901, and, if he cannot do it, then. he is 
liable for damages: 

Their Lordships, therefore, propose that 
the decree should be varied in its form; 
that the case should go back to the learned 
Judges in India to determine what damage 
the respondent has suffered in respect of 
(1) the gift to the doctor, (2) the depriva- 
tion of the personal possession of the zirat 
lands, (3) the letting of other subjects at 
lower rents in respect ofa sum paid and 
received by the respondent. The case will 
then be worked out on these lines. Sub- 
ject to this variation, the appeal will be 
dismissed and ‘the appellant will pay the 
respondent's costs. ` ' 

Their Lordships will humbly advise His 
Majesty atcordingly. 


8.D, 4: Appeal dismissed, 
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PATNA HIGH COURT. 
APPEAL FROM ORIGINAL Decape No. 212 
f or 1923. 
February 3, 1926. 

Present: —Mr. Justice Das and Mr. 
Justice Foster. ‘ 

Mahanth RAM LOCHAN DAS— 

PLaINTIFF—APPELLANT ` 


-VETSUS z 4 
NANDI JHA AND OTHERS—DEFENDANTS 
4 — RESPONDENTS. 


Bengal Tenancy Act (VIII of 1885), s. 108B- -Record 
of Rights, entry, effect of—Zerat lands—-Occupancy 

` holding-sBurden of proof—-Presumption. 

The right of the zemindar to recover rent, is so 
universal as to be a presumptive right; s. 114 of 
the Evidence Act would raise the presumption. 
It isa right allthe more enforceable because the 
zemindar, has to pass ona share of the collection to 
Government in the form of Revenue. But the zemin- 
dar has no right generally to possession of the 
raiyati holdings within the zemindari. The raiyat 
existed before the zemindar came, and in the Per- 
manent Settlement it was laid down that the raiyats 
are to be protected in their possession. [p. 938, col. 


“In a suit for partition the plaintiff claimed certain 
lands as zerat lands of the village, and the defendants 
claimed those lands as their occupancy holding. The 
entries in the Record of Rights were in favour of the 
defendants: . : 

Held, that the burden of proof that the lands were 
‘oa Tanda of the village was upon the plaintiff. 

id. 

Appeal from a decision of the Subordi- 
nate Judge, Darbhanga, dated the 24th 
July, 1923. 

Mr. Murari Prasad, for the Appellant. 

Messrs. B. N. Mitter and N. N. Sinha, for 


the. Respondents. 


, JUDGMENT. 

Foster, J.—The plaintiff has proprie- 
tary interest to theextent of 1] annas odd 
in Mouza Biaspur and the defendants are 
proprietors of the residue. The plaintiff's 
suit is for partition. The only point which 
is in dispute between them is whether the 
lands described in schedules A andB of 
the plaint are zerat lands of the village or 
the occupancy holdings of the defendants, 
The learned Subordinate Judge heard the 
defendants’ evidence first and then. that of 
the plaintiff. In his judgment he first 
examined the defendants’ evidence. ` He 

_ pointed out that the Record of Rights was 
entirely in favour of the defendants. As 
against this the plaintiff contended that it 
was brought about by the fraud of the 
defendants. The date of final publication 
was the 13th October, 1899, and from 1883 
to 1920 the defendants’ ancestors held the 
plaintiff's share in thika. So, it is urged, 
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they had every chance of obtaining a frau- 
dulent entry in the reeord. It is also urged 
that as the lands in dispute fell within the 
ambit of the plaintiff co-sharef’s zemindari 
then under the ruling in Jagdeo Narain 
Singh v. Baldeo Singh (1) the Record of 


: Rights must be considered to be rebutted. 


This is how the case is stated; I shall have 
more to say on this point later. The learned 
Subordinate Judge examined the oral evi- 
dence and came toa finding that the plaint- 
iffs agents attended at the time of the 
Survey and Settlement operations. He re- 
marked upon the uncertainty of the plaint- 
ifs claim, though the- suit was instituted 
in June, 1922, the identity of the property 
claimed to be zerat was not established till 
June, 1923, when the plaint was extensively 
amended and the claim largely reduced, 
After noting that it lay upon the plaint- . 
if to prove what is zerat and what is kasht 
of the defendants, he points outthat the 
plaintiff has not discharged the onus. The 
defendants produced old rent receipts 
which he found to be genuine, and he de- 


‘duced from these documents the conelusion 


that the defendants, from the time of very 
remote ancestors, have been raiyats of this 
village, He examined the two pattas grant- . 
ed to the ancestors of the defendants in 
1883 and 19U8 and pointed out that in the 
first one there is no mention of any zerat 
at all, and laid great stress upon the se- 
cond patta which mentions only 7 bighas 
and odd as zerat. He remarked that the 
defendants do not for a moment claim 
those lands, described in the second patta 

to be part of their holding. Then he exa- 
mined the Road Cess Returns of 1919, and 
pointed out that the lands in dispute are 
shown there as raiyati kasht of the defend- 

ants and that these Returas are signed by 
the plaintiff's manager and attorney. As to 
these documents, the plaintiff pointed to 

the fact that they were drawn up on in- 
formation provided by the defendants who 
were in possession as thikadars. Proceed- 
ing to the evidence of thé plaintiff. the 

learned Subordinate Judge examined the 
kabuliat of 1869 executed by an Indigo - 
Factory Manager in favour of the plaintifs 
predecessor-in-interest. In that document 
there is mention of zerat but without speci- 
fication. The learned Subordinate Judge 


(1) 71 Ind. Cas, 984; 2 Pat. 38; 3P.L. TM, 605: A.I 
R. 1922 P. 0. 272; 36 O. L. J. 499; 32 M. L. T. 1; (1993) 
M. W. N. 361; 27 0. W. N. 925; 45 M. L. J, 460; 49 1 
A. 399 (P. C). Dk 
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thought that this muss be a mere formality” 


copied from precedents. It should be noted, 
however, that one at least of the plaintiff's 
witnesses, an old man of 75 years, Somedat 
Thakur deposed “Kuthi grew indigo in 
- the land and so I called it zerat.” He also 
stated that during the time of the factory 
there ware 30 or 40 bighasof zeratin the 
factory's possession. Now looking at the 
terij jamabandi of 1875 (Ex. 2), I see 
that within each tenant’s holding there was 
some area appropriated to the cultivation 
of indigo, in the total it must amount to a 
considerable area. Hach tenant's rent was 
at certain rates according to the classes of 
land comprised within the holding, and a 
deduction of 10 afnas per bigha was made 
upon the total area in consideration of the 
cultivation of indigo. The learned Sub- 
ordinate Judge then examined Ex, . 3 
series, khasras for the period 1875 to 1873. 
Theseare partly lists of trees subject to 
danabandi (appraisement) and there are 
several khasra danabandi (accounts of ap- 
praisement). The learned Subordinate 
Judge is not correct in saying that these do 
not show what village they refer to. They 
refer to Biaspur and the names of the 
Brahmin tenants include several persons 
who we know were ancestors of the defend- 
ants. The learned Subordinate Judge 
found thatin the plaintiff's oral evidence 
there is no precise statement found as to 
the identity of the’zerat lands. So he de- 
cided this issue against the plaintiff, who 
is now appealing. 
The onus of proof -rests upon the plaint- 
iff, not only because he is plaintiff but 
because he has the Record of Rights against 
him. In my opinion the case of Jagdeo 
Narain Singh v., Baldeo Singh (1) which 
has been quoted on the plaintiff's side, has 
no application to the present discussion. 
The right of the zemindar to rent is so 
universal as to be a presumptive right, 
s. 114 of the Evidence Act would raise 
the presumptién. It is a right all the more 
enforceable because the zemindar has to 
pass on a share of the collection to Govern- 
ment in the form of revenue. But the 
zemindar has no right generally to posses- 
sion of the raiyati holdings. The raiyat 
existed before the zemindar came, and in 
the Permanent Settlement it was laid down 
that the raiyats are to be protected in their 
possession. That policy is carried out in 
the Bengal Tenancy Act. It is a mere 
truism to say that the zemindar has a 
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right to all lands not held by tenants, 
and the proposition: appears to be irrele- 
vant, until the Record of Rights, pre- 
pared under the Bengal Tenancy Act, is 
rebutted. There is hence no conflict of 
presumptions. In Jagdeo Narain Singh 
v. Baldeo Singh (1) the fact that the land 
of the tenants fell within the ambit of the 
plaintiff's zemindari was sufficient to rebut 
the entry in the Record of Rights showing 
the defendants’ land to: be free of rent, 
and the defendant had the duty of showing 
by some grant or such like evidence, that 
he in particular was relieved from the uni- 
versal duty of paying rent. In the case of 
Sri Nath Roy v. Pratap Udai Nath Sahi 
Deo (2) the plaintiff was purchaser of the 
pargana which in the judgment of their 
Lordships of thé Privy Council is found 
to have been a rent-paying jagir within 
the ambit of the zemindari of Chota Nag- 
pur. The plaintiff's vendor purported to be 
an independent talukdar of the pargana, 
and the defendant; the zemindar of Chota 
Nagpur, contended that the pargana had 
been resumed on failure of male issue in the 
line of dependant talukdars. The plaintiff 
urged that the pargana was not resum- 
able. The Record of Rights showed it to 
be resumable; and their Lordships laid ' 
great stress on the presumption prescribed 
in s. 103B of the Tenancy Act. This case 
appears to me to establish my argument 
as to the burden of proof. Had the entry 
been “ non-resumable” the same presump- 
tive weight would have attached to it, and 
the, burden would have rested on the 
defendant.zemindar; here also the zemindar 
has the duty of proving his claim, in face of 
the Record of Rights. 

I have examined the oral evidence in this 
case. In my opinion the judgment of the 
learned Subordinate Judge is careful and 
well founded. The first witness on the 
plaintiff's side informs us that he heard 
from tenants of the village that the land 
in dispute is not kasht. He is the person 
named as having attended the Survey uper- 
ations on behalf ofthe plaintiff, he denied 
this. He admits that the plaintiff attended 
the Survey operations of various other 
villages. He admits that the Road Cess 
Returns are correct. So in effect he says 
very little for the plaintiff and makes some 
damaging admissions. The 2nd witness 


(2) 82 Ind. Cas. 879; 28 C. W. N. 145; (1923) M. 
W. N. 704; A. IL R. 1923 P. O. 217; 33 M. L. T. 408 
(P.O). 
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admits that he does not know the disputed 
land, and he says that where the factory 
grew indigo the land was called zerat. He 
admits that two of the plaintiff's servants 
attended the Survey operations in this 
village. The 3rd° witness once served 
under the Patwari of Biaspur andis 71 
years of age. He does not know the dis- 
puted land and he says that his statement 
that the plaintiff had 40 bighas of zerat in 
the village is based on papers which are 
at his home. The 4th witness admits 
that the defendants had cultivation in ‘the 
village in the time of the factory, he cannot 
say whether that cultivation wasin the land 
that is now the subject-matter of the suit. 
The 5th witness denies that the factory 
grew indigo in the tenants’ holdings; but 
` heis contradicted by the plaintiff's own 
document the terij jamabandi of 1875. 
The 6th witness is Somedat Thakur 
whose evidence I have already referred to. 
He concedes that the defendants’ ancestors 
had raiyati holdings in the village. 


The holdings of the defendants’ ancestors’ 


are shown in the jamabandi khasra (Exs. 2 
and 3 series) of 1874 to 1879, and there are 
. old rent receipts going back to the first 
half of the last century. These do not how- 


ever, show sufficiently clearly what area: 


by these ancestors, and what 
particular lands. The plaint had first con- 
_ tained as zerat in its schedules all the 

lands recorded as the raiyati holdings of 
the defendants, but that was amended a 
year later and the area’ greatly reduced. 
The defendants have notonly the Record of 
Rights of 1899 in their favour but also the 
Road Cess Returns (Exs. F to F2). The plaint- 
if urged that in this matter.of Road Cess 
Returns he proceeded upon the informa- 
tion given by the defendants who were 
then -ihikadars in possession, and in fact 
I find from the oral evidence that the 
jamabandi was given by the thikadar to 
the plaintiff in order to prepare the Road 
Cess Returns. The plaintiff had then a 
European manager. There is one important 
point to be noted in connection with these 
documents. The Road Cess Return is‘ al- 
ways divided into parts. Thereis a part 
showing lands in detail in actual occupa- 
tion of the person submitting the return 
and there is a part showing lands held by 
-cultivating raiyats. The latter Return (Exs. 
F to F2) would, in my opinion, be sufficient 
to give notice to the plaintiff of an en- 
croachment by the defendants upon zerat 


was held 
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lands of the villagg if it extended to so 
much as 20 acres. It is signed by the 
plaintiff's manager. It isestated in the 
plaint that the plaintiff did not get notice 

. of the occupation by the defendants of the 
zerat lands until 1327 Fasli, when the plaint- 
iff had occasion to purchase a small share 
from one of the co-sharers. 

The plaintiff has entirely failed to prove 
that the landsin the possession of the de- 
fendants as recorded in the Survey khatian, 
include zerat lands. There certainly is 
‘some zeratin the village, the zerat within 
the plaintiff's share is defined by metes 
and bounds and Survey numbers in the 
patta of 1908. The translation in the paper- 
book is not accurate, on page 41, line 29 
of part III. It should be:—“With zerat 
land, exclusively belonging to me the pro- 
prietor measuring 7 bighas 9 kathas tege- 
‘ther with bhaolt garden bamboo clumps... 
NE ” It is suggested in argument that 
these 7 bighas and odd constitute a pro- 
portionate part of the 10 bighas 12 kathus 4 
dhursshown in Ex. 4. One thing, however, 
is clear, the words “ exclusively belonging” 
relate to the entire share demised includ- 
ing exclusively possessed zerat. These 
documents furnish some amount of posi- 
tive evidence as to the identity of the go- 
called zerat lands, if we have to search for 
them in the presentcase. It may be men- 
tioned here that it is not seriously con- 
tended that the term zerat as applied to 
the land in dispute is accurate, it should 
be probably bakasht malik or ghairmazrua 
malik, according to its condition. 

For these reasons I would dismiss this 
appeal with costs. ' 

Das, J.—I agree. 


Z. K. Appeal dismissed. 


OUDH CHIEF COURT. 
MIscELLaNEOtS APPLICATION No. 326 

oF 1926. 

May 14, 1926. 
Present:—Mr. Justice Misra, 
BISHESHWAR DAYAL—Appticant 
VETSUS 
LACHMAN RAM—Puatstire AND ORL 
LAL AND aNoTHpr—DEFENDANTS— 
OPPOSITE PARTY. 

Oudh Courts Act (IV of 1925), s. 12 (2)— Interpreta- 


tion of document—Further appeal---Certificate, when 
may be granted—-Ẹ. P, C. (Act V of 1908), 0O. XLI, 


CIVIL 


} 


940, 7 


r. 28—Appeal—Judgment of Appellate Court, con- 
tenis of. e 

Courts of first appeal should, in order that their 
judgments may be@inding in second appeal, deliver 
judgments which should show that they have con- 
sidered the evidence on the record and that the con- 
clusions to which they have arrived on the basis of 
such evidence are their own conclusions. A mere 
statement by a Court of first appeal to the effect that 
it has considered the oral and documentary. evidence 
and sees no reason to interfere with the judgment of 


_ the trial Court does not indicate toa Court of second 


appeal that the Court of first appeal has applied its 
mind tothe consideration of the evidence, oral and 
documentary, in the case. [p. 940, col, 2.] ` 


.. A litigant is not entitled to get a certificate under | 
s. 19 (2) of the Oudh Courts Act that his case is a fit 


one for further appeal on the ground that a particular 
interpretation has been put upan a particular docu- 
ment by the Judge responsible for the decision which 
is said not to be correct. A certificate to that effect 
should be granted only in cases in which questions 
of public importance are involved, or which may be 
important precedents governing numerous other cases, 
or in which, while the right in dispute is not measur- 
‘able in money, it is of great public or private import- 
ance. [p. 941, cols. 1 & 2.] h 

Application against the judgment and 
decree of Mr. Justice Misra, dated the 4th 


March 1926, in S. C.A. No, 11 of 1925, . 


reversing that of the Subordinate Judge, 
Unao, dated the 3rd October, 1924, affirming 
that of the Munsif, North Unao, dated the 
30th April, 1924. - 

Mr. Bishesawar Nath Srivastava, for the 
Applicant. 


JUDGMENT.—This is an application 
requesting me to certify that Second Civil 
Appeal No, 11 of 1925 is a fit case for third 
appeal. I have heard the learned Counsel for 
theapplicant but have cometotheconclusion 
that it is not acase in which I should grant 
his client leave to appeal under s. 12 (2) of 
the Oudh Courts Act (LV of 1925). This was 
a case which had come up to: mein appeal 
from, the judgment of the Subordinate 
Judge of Unao: The first point which had 
been argued before me on behalf of the 


` plaintif-appellant, now opposite party, was 


that the judgment of the learned  Subordi- 


nate Judge was no judgment at, all, and 
his finding on the’point in dispute should. 


‘not, therefore, be considered as binding in 


` tion. 


second appeal. Iagreed with that conten- 
I had found in previous cases which 
had come up to me in appeal from the judg- 
ment of the same Subordinate Judge that 
he was in the habit: of writing judgments 
which, in my opinion, were defective, and 
could not be considered valid and legal 
judgments. The learned Subordinate Judge 
had in this case, as will appear from my 


' judgment, merely agreed with the deci- 
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sion of the learned Munsif, stating that 
on a consideration of the oral and docu- 
mentary evidence, he was of the same opin- 
ion as the Munsif, and consequently he 
dismissed the appeal. I, therefore, set aside 
There were then two courses 
open to me, either to remand the case to the 
learned Subordinate Judge for a fresh find- 
ing, or to'come to a finding myself under 
the provisions of s. 103 of the ©. P.C. as 
recently amended. As I had heard the case 
at length, I did not think it proper to put 
the parties to the expense of appegring 
again before the Subordinate Judge, and 
decided to arrive at a finding on the evi- 
dence on the record myself. I then heard 
Counsel for the parties at great length, 
and came to the conélusion that the judg- 


ment of the trial Court was erroneous, and- - 


could not be sustained. Having come to ' 


-this finding, I-accepted the appeal, set aside 


the decree of the Courts below and passed 
a decree in favour of the plaintiff. 

` There are, therefore, two points for con- 
sideration before mein regard to the pre- 
sent application. The first pointis whether’ 
I was right in setting aside the judgment ` 
of the learned Subordinate Judge, which I 
had held was no judgment in law. The 
second point is whether the finding of fact 


“at which I arrived is one in regard to which 


I should give the defendant-applicant leave 
to appeal. i 
Regarding the first point, I am of opinion 
that the matter is one about which a series ~ 
of decisions both of the late Court of the 
Judicial Commissioner of Oudh as well as 
of other High Courts” in India have laid 
down the rule that Courts of first appeal: 
should, in order that their judgments may 
be binding in second appeal, delivera judg- 
ment which should show that they have con- 
sidered the evidence on the record, and the 
conclusions to which they have arrived on’ 
the basis of such evidence are their own 
conclusions. A mere statement by a Courtof 
firat appeal tothe effect that it has considered 
the oral and documentary evidence, and saw 
no reason to interfere with the judgment 
of the trial Court isa judgment which does 
not indicate to a Court of second appeal 
that the Court of first appeal has applied 
its mind to the consideration of the evi- 
dence, oral and documentary, in the case. I 
have’ dealt at length with this question in ° 
a judgment of mine, reported in zinandpal | 
Singh v. Mahabal Singh (1). lam, therefore, 


u) 95 Ind. Oas. 925; 3 O. W. N. 352. 


(96 I. 0. 19261 


of opinion that there can be no ground for 
complaint on that account, and I am not 


inclined to: certify that the present case is’ 


a fit one for third appeal. 

Regarding the second point, I am of opin- 
ion that it ‘is entirely a question of fact, 
decided by me after having gone through 
all the evidence on the record. I heard 
Counsel for the plaintiff as well as for the 
defendant at great length, and it was then 
that I came to the finding against which the 
defendant complains. Indeed after the case 


had, been argued at length, the learned 


Counsel who appeared on behalf of the 
defendant admitted that the only way. in 
which he could support his client’s case 
was by offering an explanation regarding 
the sale-deed relied upon by the plaintiff. 
This explanation was never put forward on 
behalf of the defendant during the course 
of the examination of M. Abdul Hamid, 
Pleader. I, therefore, rejected that explana- 


„tion, and decided the case after interpret- . 
ing the sale-deed in a manner in which I” 


considered it proper to interpret it. The 
learned Advocate for the applicant contends 
before me that my interpretation is not 
correct. I am not concerned with that 
question at this stage, while considering 
`: the question whether the case is one in 
which the applicant should be given leave 
to appeal. I am only concerned with the 
consideration .of the question whether a 
litigant, who has lost his case in this Court 
in second appeal, is entitled to get a certifi- 
cate from a Judge of this Court, who is 


responsible for that decision, that the case’ 


is a fit one for third’ appeal, on the ground 
that a particular interpretation has been 
put upon a particular document by the 
Judge responsible for the decision which 
is stated not to be correct. I am of opinion, 
that in cases like this a certificate for leave 
to.appeal should not be granted, and I 
proceed to state my reasons for this view. 
In High Courts -established in India by 
virtue of Letters Patent granted by His 
Majesty in Council, there is invariably a 
provision for a third appeal against the 
decisions arrived at by asingle Judge of 
the High Court. These appeals are called 
Letters Patent appeals because there is no 
‘provision for such appeal in the ©. P. O., 
beyond the Letters Patent themselves. It 
is an invariable practice in High Courts, 


in the Letters Patent of which there is a | 


` provision for such an appeal, that these 
‘appeals areonly entertained onea point of 


. 
N 
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law. They are not entertained on a point 

_of fact. Appeals ufider Letters Patent are, 
therefore, only admitted when a question 
of law is iavolved. In the present case my 
judgment is based on the ordinary inter- 
pretation of a sale-deed as supplemented 
‘by the evidence of M. Abdul Hamid, 
Pleader. I do not considar that there is 
any. point of lawinvolved in the case. The 
argument advanced by the learned Advocate 
‘for the applicant that ths right of third 
appeal conferred under s. 12 (2) of the Oudh 
Courts Act (IV of 1925) is a right wider than 
that conferred upon a litigant desirous of 
appealing under the provisions contained 
in Letters Patent of a High Court, a single 
Judge of which Court has decided the 
case against him, has, in my opinion, no 
substance. Under s. 12 (2) of the Oudh 
Courts Act, the intention of the Legislature 
was to curtail the right of appeal, and to 
grant it only in cases in which the Judge, 
against whose decision it is intended to 
appeal, considers the case a fit one for-third 
appeal. 

I now proceed to discuss the meaning 
of these words as used in s. 12 (2) of the 
Oudh Courts Act. These words are no- 
where explained in the Act itself, but to find 
_out the proper interpretation to be given 

to them, one has only to turn to s. 109 (c) 
of the C. P. C., (Act V of 1908) where such 
words do exist. It has been held by the 
various High Courts in India that, where a 
case has to be certified as a fit one for 
appeal to His Majesty in Council, the 
interpretation to be put upon these words 
must be a very restricted interpretation. 
Clause (c) of that section is intended to 
meet special. cases, such, for example, as 
those in which the point in dispute is not 
measurable by money, though it may he of 
great public or private importanee. What 
is, therefore, contemplated in cl. ʻe; of 
that section is a class of cases in which 
there may be involved questions of public 
importance or which may be important 
precedents governing numerous other cases, 
orin which, whilethe right in dispute is 
not measurable in money, itis of great 
public or private importance—vide Hirji- 
bhai Navroji v. Jamshedji Nassarwanji (2), 
Kripa Sindhu Panigrahi v. Nanda Charan - 
Panipatu (3), Mohammad Karim Khan v. . 


Sadiq Hussain (4) and Rajeswara Sethu- 
(2) 21 Ind. Cas. 783; 15 Bom. L. R. 1021. 
(3) 56 Ind. Cas. 615; 1 P. L. T. 239; (1920) Pat. 209. 
(4) 71 Ind. Cas, 389,100. L. J. 289; A. L R. 1924 
Oudh 81 


# 


é 


-e 


r 
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pathi v. Piruneelakantam (5). Applying this 
test, I think, I can sqfely hold that the 
point involved in this case is not a point of 
any general importance. Indeed the point 
involved is not even a substantial point 
of law. I, therefore, reject this application. 

zE. Application rejected. 

(5) 72 Ind. Cas. 250; 44 M. L. J. 217; A. R. 1923 Mad. 
23%; 17 L. W. 775; (1923) M. W. N. 415; 32 M. L. T. 
126. 


po 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE DECREE 
No. 401 or 1925 
AND 
Civit Revision No. 510 or 1924. 
November 4, 1925.- 
Present:—Justice Sir B. K. Mullick, Kr., . 
aad Mr. Justice Kulwant Sahay. 

Qazi Syed MOHAMMAD AFZAL 
alias GOLAM MOHIUDDIN— 
PETITIONER—APPELLANT 
versus 
LACHMAN SINGH AND oTHERS— 

“ OPPOSITE PARTY— RESPONDENTS. - 
Civil Procedure Code (Act V of 1908), ss. 10, 146, 
0. XXIII, r. Withdrawal of suit—Leave granted 
subject to payment of cosis—-Default in payment- - 
Procedure—Fresh suit, whether maintainable. . 
Where a suit is permitted tobe withdrawn with 
leave to bring afresh suit but the leave is given 
subject to certain conditions as to the payment of 
costs, ete, then if the plaintiff complies with the 
conditions the withdrawal is complete and the suit is 
atan end. If he does not comply with the condi- 
tions, he may elect to go on with the suit and the 
Gourt must dispose of the suit according to law. If, 
however, the Court directs that on failure to comply 
with the conditions bya certain date the suit shall 
stand dismissed, and the plaintiff defaults, the suit 
is at an end from the date prescribed. [p. 943, col. 


2.1 ioe 
“Where leave to withdraw is given subject to con- 


ditions’ then until the conditions are complied with 


the original suit still remains pending and a subse- 
quent suit though maintainable cannot be proceeded 
with by reason of s.10 of the O. P. Œ. [ibid] 
Where the condition imposed is that the plaintif 
should pay the costs within a certain time, the Court 
has power to extend the time under s. 148, C. P. C. [p. 
943, col, 2; p. 944, col. 1] h ek 
Appealfrom a decision of the Additional 
District Judge, Patna, dated the 19th 
March, 1925, confirming that of the Munsif, 


' Barh, dated the 18th February, 1923. 


Messrs. Mohammad Hasan Jan and Sashi- 
sekhar Prasad Singh, for the Appellant. 

Messrs. S. Dayaland Raghunandan Pras 
sad, for the Respondent, 


` suit was not maintainable, 


(98 LO, 1926) ° 


JUDGMENT: 

Mullick, J.—On the 15th August, 1923, 
the Munsif of Barh made the following 
order in a suit:— 

“J, therefore, permit the plaintifis to with- 
draw this suit with permission to bring a 
fresh suit on condition that they pay all - 
costs to defendants besides Pleader's fee 
Rs. 32 within two months from the date 
of the decree.” 

_ Subsequently the village in which - 
the cause of action arose was transfer- 
red to the jurisdiction of the Munsif of 
Patna and on the 12th September, 1023, a 
second suit on the same cause of action 
was lodged before the latter. Munsif. But 
the costs directed to be deposited under the 
orderof 15th August, 1923, were not deposit- 


‘edin the Court ofthe Munsif of Patna till 


the Ist February 1924, and at the trial it 
was contended that the money not having 
been paid within the two months allowed 
by the order of the 15th August, 1923, the 
The Munsif 
accepted this objection and dismissed the 
suit. 

In appeal the Additional District Judge 
of Patna agreed with this view and Second 
Appeal No. 4010f 1925 has now been pre- 
ferred to this Court against the -District 
Judge's order. : 

After the suit was dismissed by the Munsif 
of Patna an application was made to the 
Munsif of Barh for an extension of the 
time allowed for the payment of the costs 
decreed by him. The Munsif held, firstly, 
that he had no jurisdiction to entertain the 
application and, secondly, thaton the merits 
no sufficient reason had been made out for 
allowing the plaintiff any extension of time 
and he declined to extend the period of 
two months allowed by his order of the 
15th August, 1923. It is this order of 
refusal that we are asked to revise under 
s. 115 of the O. P. C.in Civil Revision Case 
No. 510 of 1924. 

Now, the argument addressed to us by 
the learned Advocate for the plaintiff- 
appellant is that time was not of the essence 
of the order ofthe 15th August, 1923, and that 
itiscompetent tothe Second Munsif of Patna 
to proceed with the suit provided the costs 
are paid any time before the disposal of 
the suit and reference is made to Kuldip 
Singh v. Kuldip Chowdhury (1). But in - 
that case the Court did not fix any time ` 
within which the payment was to be made, 

(1) 44 Ind, Cas. 10; 3 P. L. J, 63; 4 P, L, W, 134, 


tab 1. o. 1986]- 


. The order in that suit was that the plaintiff 


- ent state of things exists. 


~ 


' a dismissal of the suit. 


might withdraw the suit and might bring 
afresh suit if not otherwise barred, and 
that the paymeni of costs should be a condi- 
tion precedent to the institution of a fresh 
suit. Butin the present casea very differ- 
Here a definite 
time was fixed for the payment of the 
costs and it was not open to the Court in 
which the second suit was instituted to 
accept the costs. 

The question, however, is whether the 
present case comes within the rule laid 
down by Sir Lawrence Jenkins, C J.,in Shital 
Prosa Mondal v. Gaya Prosad Dingal (2). 

On behalf of the defendant-respondents 
reliance is placed upon HariNath Das v. 
Syed Hossain Ali (3). There it was held that 
when a plaintiff fails to pay the costs with- 
in the time prescribed he cannot be permit- 
ted to bring a fresh suit upon the same 
cause of action because the withdrawal in 
that case was a withdrawal without per- 
mission which, for practical purposes, was 
Reliance is also 
placed upon Goolapudi Seshayyav. Nadendla 
Subbiah (4). There Phillips, J., of the 
Madras High Court put the argument in 
asomewhat different form. He held that 
the order allowing the withdrawal of a 
suit upon terms was separable into two 


paris, one allowing: the withdrawal which, 


ipso facto carried a dismissal of the suit and 
the other allowing the institution of a 
fresh suit upon complying with the con- 
ditions latd down by the Oourt, and, 
that the withdrawal being complete the 
plaintiit could not, upon failure to comply 
with the conditions prescribed; elect to treat 
the suit as still pending. The learned 
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If then the plaintiff complies with the con- 
ditions the withdrawal is complete and the 
suit isatan end. Ife he does not, he may, 
if he chooses, elect to go on and the Court 
must dispose of the suit acc@rding to law. 
If the Court directs that on failure to 
comply with the conditions by a certain 
date the suit shall stand dismissed and the 


“plaintiff defaults, the suit is at an end from 


the date prescribed. It follows, therefore, 
in the present case, that the Munsif before 
whom the second suit was instituted was 
not entitled to dismiss the suit outright 
but was bound, under s. 10 ofthe ©. P. C. 
to stay the trial of the second suit on the 
ground that the first suit was still pending. 

The same view has been taken by the 
Calcutta High Court in Deb Kumar Roy v, 
Deb Nath Barna (5). But in Subal Chandra 
v. Mosaraf Ali (6), the learned Judges, 
while approving of Sir Lawrence Jenkins’ 
judgment in Shital Prosud Mondal’s case (2) 
appeared to have made an order which was 
not consistent with the view that the pre- 
vious suit was still pending, They observ- 
ed that the permission to withdraw with 
liberty to bring a fresh suit must be con- 
strued in accordance with the wording of 
thé order in each particular case, and that 
where the order was that the payment of 
costs was a condition precedent to the 
institution of the second suit, failure to pay 
the amount before the institution of such 
suit effected a dismissal of the first suit, 
Upon the. reasoning in Shital Prosad Mon- 
dal’s case (2) we prefer to hold that until the 
conditions are complied with, the original 
suit still remains pending and the second 
suit though maintainable cannot be pro- 
ceeded with by reason of s. 10 of the C. 


Judge dissented from the view taken by .P.C 


Sir Lawrence Jenkins, C.J., in Shital Prosad 
Mondul’s case (1). : Now the reasoning of Sir 
Lawreuce Jenkins appears to us to bs con- 
clusive. He observes that what the Court 
allows is not a withdrawal and an institu- 
tion separately but a withdrawal and insti- 
tution on certain conditions; the whole is 
one order and the one part cannot be 
severed from the other. It seems to us 
that this is the correct view of the order. 
It is open-to a Court to say toa plaintiff 
“your suit is defective and I give you 
leave to institute afresh suit on conditions.” 

(2) 23 Ind. Cas. 210; 19 ©. L. J, 529. 

(3) 2.0. L, J. 480. 

(4) 82 Ind. Cas. 499; 20 L. W. 642; 47 M. L. J. 646; 
mo M, W. N, 887; A. L R, 1924 Mad, 877; 35 M. L, 


-ing the costs. 


In this view of the case the order of the 
District Judge in Second Appeal No. 401 
of 1925 cannot be supported. The suit 
was maintainable, but as the first suit was 
still pending the proper direction was that 
it be stayed. The appeal, therefore, suc- 
ceeds. 7 

There remains the application under 
s. 115 of the C. P. C. The Munsif of Barh 
before whom the first suit must be still 
considered to be pending had jurisdiction 
under s. 148 to extend the time for deposit- . 
In our view the order of 
the 15th August, 1923, merely meant “I 
give you time to pay within two months 

(5) 64 Ind. Cas, 738, 

(6) 38 Ind, Cas. 476, 
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‘from this date and if you pay before that 


date you will be entitled to institute a 
fresh suit upon the same cause of action 
but if you fail, then from the expiry of the 
time so granted this suit will stand dis- 
missed.” This was an order he was en- 
titled to make under the C. P. C., and, 
therefore, he was entitled to give an ex- 
tension of time under s. 148. The argument 
on the other side is that it was not an 
order to which s. 148 applies and the author- 
ity of Suranjan Singh v. Rambahal Lal 
(T) was invoked. But in that case it was 
held that where a preliminary decree ina 
pre-emption suit fixed the time for pay-- 


ment, it was not open, to the Court to resort . 
‘tos, 148, O. P. O., for the purpose of extend- 


ing the time. It was observed that the 
extension of time effected a variation of the 
decree in the suit and that s. 148 could not 
be called in aid. That, however, is not the 
case before us and we think that under the 
O. P. C., time could have been extended by 


‘the Munsif if he had chosen to do so. Now, 


oh we are told that owing to the 
See of the karpardaz and the Plead- 
er's clerk the money could not be deposit- 
ed within the time allowed, it does not 
appear that any evidence to that effect was 
given before the Munsif and we think that 
having regard to the fact that the sum was 
only Rs. 32 and that no attempt to pay was 


made’ till the Ist February following, the 


‘Munsif was justified in holding that no 


proper reason had been shown for the delay 

and in refusing te extend time to authorise 

the institution of the suit. . 
Therefore, the only thing that remains 


“for the plaintiff to do is to prosecute the 


‘suit as framed in the Court where it was 
originally lodged or in such other Court as 
is competent to try it. It will be that 
Court's duty to continue the suit from the 
stage at which,it was on the loth August, 
1923, and to dispose of it according to law. 

The order in Civil Ravision No. 510 of 
1924 is modified. The declaration that the 
suit stands digmissed is set aside but the 
decision that no further time be allowed 
to the plaintiff to pay the costs incidental 
to the institution of a fresh suit is affirmed. 

Each party will pay, his costs both in 
the revision and in the second appeal. All 
orders as regards costs in the lower Courts 
will stand. 

Kulwant Sahay, J.—! agree. 

Z. K. Appeal allowed. 


(7) 21 Ind, Oas. 585; 35 A. 582; 11 A. L. J. 950. 
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MADRAS HIGH COURT. 
COi1vIL MISOELLANSGOUS APPEAL No. 364 
oF 1923. 

January 25, 1926. 
Present:—Mr. Justice Wallace and 

_ Mr. Justice Madhavan Nair. 
CHOWDAPPA GOUNDER, A CREDITOR oF 
tas Insotvent KATHAPERUMAL 
PILLAI, FOR HIMSELF AND ON BEHALF OF 
ALL THE CaBv1TORS—APPELLANT 
versus 


KATHAPERUMAL PILLAI AND OTAERS— 


Pxtirioners—RsgsPon DENTS. 

Provincial Insolvency Act (V of 1920), ss. 768, 
58--Application by Official Receiver under S458 to set 
aside alienation by insolvent dismissed-—Creditor, right 
of, to file appeal without moving Official Recetver— 
Creditor not party in lower Court, effect of-——‘Person 
aggrieved,” who is. , 

Where an Official Receivers application at the 
instance of a creditor, to seb aside an. alienation under 
s. 53, Provincial Insolvency Act, has been dismissed, 
the creditor is a person aggrieved by the order under 
s.75 and can file an appeal against it although he 
was not eo nomine a party to the original proceed- 
ings and has not moved the Official Receiver to file 
the appeal himself. [p. 946, col. 1.] 

On an application under s. 53, Provincial Insolvency 
Act, it is not open to the Court to decline to go into 
the matter of the nominal or fraudulent nature of the 
alienation sought to be set aside. [p. 949, col. 2.] 

Per Wallace, J.—In original proceedings in the 
Insolvency Oourt in which an individual creditor's 
individual interests are concerned, and are opposed 
to the interests of other creditors ‘so that the 
Official Receiver cannot represent the individual 
creditors individyal claims, a motion may be 
made by the individual creditor and an appeal 
may be made by him also; but when in the 
original proceedings the individual creditor's interests 
are homogeneous with those ofthe rest so that the 
Official Receiver can represent all, the proper person 
to move is the Official Receiver and the individual cre- 
ditor cannot move unless there isa decision of the 
Official Receiver against him under which he can 
come up under s. 68. But,in the matter of appeals 
an individual creditor can always appeal whether or 
not the Official Recsiver does; but if in the matter 
of appeal his interests.are homogeneous with those 
of the rest of the creditors, then in such a case he 
must make his petition a representative petition on 
behalf of all the creditors. The fact that the creditor 
was not in his’ individual capacity a party to the 
original petition does not preclude him from appeal- 
ing. [p. 946, cols. 1 & 2.) 

Per Madhavan Nair, J.—The right conferred by 
s. 75 (2) is not to be fettéred by considerations such as 
whether he was an actual party to the proceedings, or 
whether before he filed his appeal he moved the 
Official Receiver to appeal. It is the policy of the 
insolvency law to administer an insolvent’s estate in 
the interests of all the creditors. Any order that 
may be passed in favour of the appelant-creditor will 
enure only tothe benefit ofthe entire body of credi- 
tors represented by the Official Receiver and not 
merely for his own benefit. (p. 949, col. 1.) : 

[Case-law considered.] Š 

Appeal against an order of the District 


‘Court, Coimbatore, dated 138th December 
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1922, in I. A. No. 558 of 1922, in I. P. No. 47 
of 1922, in the matter of Kathaperumal 
Pillai, debtor. 

Mr. L. A. Govinda Raghava Iyer, for the 
Appellant. 

Mr. T. R. Rama Chanies Iyer, for the 
Respondent. 

. JUDGMENT. 

Wallace, J.—T ha first question in this 
appeal is whether an appeal lies. The 
Official Receiver of Coimbatore in pro- 
ceedings in Insolvency applied to the 
lower Court under s. 53, of the Provincial 
Insolvancy Act to declare void. against him 
an assigamentor sub-lease in favour of the 
second respondent befora it. The lower 
Court dismisséd the petition. The appal- 
lant before us is not the Offizial Receiver 
but one of the creditors; and a preliminary 
objection is taken that such an appeal by 
a single creditor is not competent. It does 
not appear that the appellant before ap- 
pealing moved the Official Receiver to ap- 
peal. For the purposes of this argument I 
assume that the Official Receiver was not 

moved to appeal. 

The appellant relies very strongly on the 
general wording of s., 75, sub-cls. 1 and 2 
-which undoubtedly lays down that of 
creditor aggrieved. by the decision of the 
District: Court may appeal to the High 
Court io a matter of this kind. The short 
‘ question then is, is the appellant a creditor 
aggrieved by this order aid does the fact 
that he did not first move the Offizial 
Receiver to appeal, make him any the less 
an aggrieved creditor? . 
` Now, the general scheme of the Act is 
that in insolvency proceedings creditors 
cannot act individually and independently 
but are represented by the Official Receiver 
who. alone may ordinarily take action. 
Clearly, however, the Official Receiver can 
act for the whole body of the creditors 
only when the interests of the whole body 
are homogeneous; if the. interests of indi- 
vidual creditors conflict, then the Official 
` Receiver cannot represent the interests of 
the creditor who is standing on his in- 
dividual right as opposed to those of the 
general body, so far as that right is con- 
cerned, Such a case would occur, for ex- 
ample, when the Official Receiver or some 
creditor wishes to have the debt of an- 
other ereditot struck out as fictitious, or 
when one creditor wishes to ba ranked asa 
secured creditor, or when an alienation in 
favour of one creditor is sought to be de- 
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clared void under s. 53 or 54 of the Act. 
In such cases it seeps to me clear that no 
one bat the individual creditor can re- 
present his individual interest, as distin- 
guished from the interest he possesses 
hofhogeneous with those of the general body 
of creditors. The general principle thus 
would seem to be that where the insolvency 
proceeding under consideration concerns 
only an individual creditor and his inter- 
ests, he alone cin agitate the matter both 
in the Original Court and inthe Appeal 
Court. Raferantze may be male in this 
connection to the reported ruling in Khush- 
haliram v. Bholur Mal (1). In such cases, 
however, there would ordinarily be an order 
by the Raceiver as representing the general 
body of creditors, aala fortiori, the homo- 
geneous interests of all individual credi- 
tors, including the creditor opposed to him 
in the matter of that creditor's individual 
claims, unfavourable to the individual cre- 
ditor’s ‘individual claims and the latter 
would apply first of all to the Court under 
s. 68 for redress. [See Thiruvenkatachariar 
v. Thangayi Amnal (2). But where the 
proceeding concerns the general interests of 
the general body of creditors, then-indivi- 
dual creditors are not in the first instance 
permitte-1 ordinarily to act individually, 
but must bə represeited by and must act 
through the Oficial Receiver. What then 
is the ‘principle to be invoked if the Official 
Receiver being moved on behalf of the 
general body of creditors refuses to act. 
Tae proper principle, as I conceive, has 
been laid down by Cave, J., in Ex parte 
Kearsley; In re Genese (3). It is quoted in 
vextensd in «zlnanthunarayanu -sliyar v. 
Ramasubba Aiyar (4). 

That priaciple would, primz facie, apply 
equally to proceedings i in the Original In- 
solvency Court and to proceedings in ap- 
peal from it. But, having regard to the 
generally adopted interpretation nf the 
phrase “any person aggrieved” set out in 
the well-known casa of In re Sidebotham 
(5) and adopted therefrom “in various de- 
cisions in this country—see .lnanthanara- 
yana Aryar y. Ramasubda liyar (4) and 
Kumarappa Chettiar v. Mur nguppa Chet- 

(1) 23 Ind. Cas. 573; 37 A. 252; 13 A. L. 
er ae Ind. Cas, 294; 3) M. 479; 17 AM. È EN 432; 29 

(3) (1888) 17 Q. B. D. 1; 55 L. J.Q. B. 325; 34 W.R. 
474; 3 Morrell 57. 

18L. W, 


(4) 79 Ind. Cas. 395; 47 M. 673 at p. Ae 
857; 33 M. L. T. 198; a I R. 1924 ae 

© (1889) 14 ne . 458; 49 L. T Bk ‘41; aL. T, 
; 28 W.R. 
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žiar (6) it must be admitted that s. 75 does 
. give an individual.creditor a wider right, 
viz., aright to ap t in any case in which 
his interests age a‘ivcrsely affected, whether 
it is his individual interasts or his interests 
as one of the general body of eréditors 
which are so affected, so that it is open to 
the individual creditor to appeal in a case 
where his interests are homogeneous with 
“and net opposed to these of the whole 
body of ereditors, even though he has not 
first moved the Official ‘Receiver to appeal 
and had a refusal. < 

At the same time itis essential that the 
general principle that the individual cre- 
ditor cannot without leave or order of the 
Court’ represent the whole body of the 
creditors, must not be lostsight of, and in 
cases where he does so, it must be made 
clear that the appeal is on behalf of the 
general body of creditors. Following, there- 
fore, the analogy of a suit by an individual 
` creditor under s. 53 of the Transfer of Pro- 
perty Act [cf. Kottarathil Puthiyapurayil 
Pokker v. Balathil Parkum Chandrankandi 
Kunhamad (7) and Ishvar Timappa v. Devar 
Venkappa (8)], I would direct that before this 
petition of appeal be entertained and heard, 
the petition be amended so as to make it 
clear that the appellant is appealing on 
behalf of the general body of creditors, so 
that any order he may obtain will enure on 
their behalf and be worked out if necessary 
by the Official Receiver. 

The general principles on which such 
insolvency proceedings ought to be eon- 
ducted would then be these: In original 
proceedings in the Insolvency Court in 
which an individual creditor's individual 
interests are concerned, and are opposed to 
the interests of other creditors so that the 
Official Receiver cannot represent the in- 
dividual ecreditor’s individual claims a mo- 
tion may be made by the individual credit- 
or and an appeal may be made by him 
also; but when in the original proceedings 
the individual creditor's interests are homo- 
geneous with those of the rest so that the 
Official Receiver can represent all, the 
proper person to move is the Official Re- 
ceiver and the individual creditor cannot 
move unless there is a decision of the Off- 
cial Receiver against him under which he 
can come up under s. 68. But, in the 


(6) 36 Ind. Cas. 771. 

(7) 51 Ind. Cas. 714; 42 M. 143; 25 M. L. T.47; 
(1919) M. W, N. 39; 9 L. W. 138; 36 M. L. J. 231. 
' (8) 27 B. 146; 5 Bom. L. R. 19, 
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matter of appeals an individual creditor 
can always appeal whether or not the OM- 
cial Receiver does; but if in the matter of 
appeal his interests are homogeneous with 
those of the rest of the creditors, then in 
such a case he must make his petition a 
representative petition on behalf of all the 
creditors, 

I do not think that the fact that the ` 
appellant was not in his individual capacity 
a party to the original petition precludes 
him from appealing. This “individual 
creditor was in matters in which his inter- 
esis are homogeneous with those of the 
general body of creditors sufficiently re- 
presented in the Original Court bythe Offi- 
cial Receiver who was a party to the ori- 
ginal proceedings. 


Various decisions have been quoted at 
the Bar. I shall refer only to a few of 
them, Iyappa Nainar v. Manikka Asari 
(9) is no authority against a right of appeal 
in this case. There the creditor's interests 
were not affected in any way and it was 
held, therefore, that he had no right of 
appeal at all. The case Gontu Apptireddi v. 
Gontu Chinna Appireddi (10) isnot a case 
of an appeal, and s. 75 did not come under 
consideration. Ordinarily, as [ have said, 
where the interests of all creditors are 
involved, the individual creditor cannot 
move in the original Court unless and until 
the Official Receiver has refused to move. 
The same rule is laid down in Anantha- 
narayana Amar v. Ramasubba Atyar (4) 
and Hemraj Champa Lall v. Ram K ishen 
Ram (11). The respondent strongly relied 
on -Ananthanarayana Aiyar v. Rama- 
subba Aiyar (4). That, however, was a 
case in which the Court did not deny the 
right of a creditor to come up on appeal, 
but only held that he had been premature 
and should have applied himself to the 
original Court in place of the Official Re- 
ceiver who refused to act under gs, 53 and 
54 of the Act to have the alienation set 
aside, and it was laid down generally that 
the principle must be safeguarded, that a 
creditor should ordinarily act on behalf of 
the whole body of creditors, and if neces- 
sary for that purpose, should apply for 
and obtain permission to use the Official 


(9) 27 Ind. Cas. 241; 40 M. 630, 

(10; 66 Ind. Cas. 271; 45 AL 189; -14 D. W. 639: 41 
A. L. J. 606; (1921) M. W. N. 816;'A. I. R. 1922 Mad, 
4 


(11) 38 Ind. Cas, 369; 2 P. L. J. 101; 1P. L. W. 753; 
(1917) Pat. 303. 
. 
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Rereiver's name, ` The'same principle. was 
safeguarded in another way in Jagannatha 
Ayyangar v. Narayana Ayyangur (12), by 
the Oourt directing that the proceedings 
after remand ordered on appeal by an in- 
dividual creditor should. be conducted by. 
the -Official Receiver. The respondent 
relies on the wording in Ananthanarayana 
Aiyar v. Ramasubba Atyar (4), with re- 
ference to the right of appeal under s. 75:— 
“Wa see no reason why we should not...... 
hold that a creditor can appeal when he is 
a party tothe decision appealed against,” 
and ibeis sought to deduce the inference 
that he cannot appeal when he is nota 
party to the decision appealed from. As to 
this, I think, as I have said, that, as his 
interests in that case are-homogencous with 
those of the general body of creditors, he 
need not have been represented in the 
original proceedings in his individual capa- 
city; it is sufficient that he was represented 
by the Official Receiver. In East India 
Cigarette Manufacturing Co., Ltd. v. Ananda 
Mohan Basak (13),.an individual creditor 
whose individual interests were at’ stake 
was allowed to appeal and make the Official 
Receiver a party in order to have on record 
the general body of creditors. The previous 
view in the Allahabad High Court set out 
in Jhabba . Lal v. Shib: Charan (14), that 
the provisions of Act III of 1907 did not 
allow an individual creditor to appeal, has 
been altered in deference to the wording of 
the present s. 75—see Shikri Prasad v. Aziz 
Ali (15) and Niadar v. Ramji Lal (16). 

I would, therefore, allow the appeal to be 
argued provided the appellant amends his 
appeal petition to make. it clear that his 
appeal is presented by him as representa- 
tive of the general body of creditors, and 
then he may be heard on the merits. 

. Madhavan Nair, d.—The facts of 

this case are very simple. One Kathaperu- 

mal Pillai was adjudicated as an insolvent. 

He-had assigned a leass in his favour to 

‘the 2nd respondent. The Official Receiver 

at the instance of the present appellant, 

. one of the creditors, filed an application 

before the District Judge to set aside this 

alienation under ss. 53 and 54 of the Pro- 

vincial Insolvency Act V of 1920. The 

*(12) 52 Ind. Cas. 761. 
(13) 58 Ind. Gas. 10; 24 O. W. 27, 401. 

« (14) 37 Ind. Cas. 76; 39 A. 152; 15 A. L. J 

« (15) 63 Ind. Oas. 691; 44 A. 71; 19 A. L. 
» P. L. R. (A.) 195; A. I. R. 1922 All. 196. 

(16) 88 Ind. Cas. 944; 23 A. O. J. 503; A. I. R. 1925 
„Al, 549; L: R. GA. 463 Civ; 47 A, 849, J“ 
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appellant himself was not an- actual party 
to the procasdings. [hs District Judge 
declined to sst aside the alienation. Tne 
present appsali3 against this erder of the 
District Judge. Tas appellant, before 
filitg the appeal, did not move the Official 
Receiver to file an appeal, but ha has made 
him the 3rd respondent before us, 

Mr. Ramachandra Iyer, on behalf of the 
2nd respondent, the alienes, takes the pre- 
liminary objection that the appellant, 
inasmuch as he didnot request the Official 
Receiver to filean appeal beforehand, is 
not himself entitled to file it. The appeal 
has been preferred under s. 75, sub-s. 2 of 
the Provincial Insolvency Act. Section 46 
of Act III of 1907 gave a right of appeal 
to any person agzrieved by an order male 
in the exercise of insolvency jurisdiction. 
The Madras High Court in Thiruvenkatu- 
chariar v: Thangayt Ammal (2) held that an 
individual creditor was a person aggrieved 
and was entitled to appeal. In this view, 
as pointed out in Niadar v. Ramji Laul (16) 
the terms of s. 46 have been altered in 
the new Act in s. 75, sub-s, 1 to “the debtor, 
any creditor, the receiver or any other 
person aggrieved by a decision come to 
or anorder made in the exercise of in- 
solvency jurisdiction ..... ” Sub-s. (2) of 
s. 75 „provides that, “any such person 
aggrieved by any such decision or order 
of a District Court as is speciiied in Sch. I, 
come to or made otherwise than in appeal 
from an order made by a subordinate 
to the High Court.” 
There canbe no doubt that the -decision 
of the District Judge is clearly adverse to 
the interests of the appellant; for it reduces 
the amount of property out of which he 
will be entitled to claim a dividend. It ig 
conceded by Mr. Ramehandra Iyer that 
the language of the section is certainly 
wide enough to include within its terms 
“any such person aggrieved by any such 
decision or order of a District Court” a 
creditor like the present appellant who 


“was not an actual party to thee original pro- 


ceedings or who has not asked the Official 
Receiver to file an appeal. But he argues 
that, according to the decisions of this 
Court, an appeal bya creditor under this 
section is to be deemed incompetent if he 
is not an actual party to the proceedings 
or if he has not moved the Official Receiver 
to file the appeal beforehand. 

In my opinion, the position contended 


. for ig not warranted by the decisions of 


. 
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this Court. In Kumarappa Chettiar v. 


Murugappa Chettiar 6) when an objection 


. was raised as regards the maintainability 


of an appeal* filed by a contesting creditor 
in insolveney proceedings under s. 36 of the 
old Act (II of 1907) Krishnan, J., after. a 
consideration of the English authorities as 
to who is-a person aggrieved, stated as 
one of his conclusions that a person is 
aggrieved by an order where he is a party 
to an order, or, even if he is not, he is 


“bound by the order and the order affects 


his interests, 1. e., “his person or his pro- 
perty injuriously.” If so, the appellant 
though not a party, as “an aggrieved 
person” is certainly entitled ‘to prefer 
the appeal. Oldiield, J., while agreeing 
with the conclusion of Krishnan, J., 


‘made the following observations:—‘lhe 


Official Receiver, from the moment at which 
the insolvent’s estate vests in him, repre- 
sents the body of creditors and ought to 
protect their interests. If in the exercise 
of his discretion he thinks it unnecessary to 
appear to doso, but finds that a particular 
creditor thinks an appearance necessary, 
the proper practice is for him to obtain 
an indemnity from such creditor and tọ 
carry on the contest, recovering his costs 
from him in case of failure.” These remarks, 
in my opinion, do not: lay down that an 
‘aggrieved creditor can prefer an appeal 
only in cases where the Official Receiver 
has refused to do so; they only indicate the 
usual practice and aremeant to point out 
that the order passed in insolvency cases 
after the vesting of the estate in the Official 
Receiver will enure only tothe advantage 
of the whole body of creditors. This deci- 
sion was followed by Oldfield and Seshagiri 
Tyer, JJ., in Jagannatha Ayyangar v. 
Narayana Ayyangar (12) with this remark: 
“This, however, we may observe, will not 
entitle the appellant (a creditor) to the 
conduct of the petition in the lower Court, 
when itis dealt with there in pursuance 
of this order.” In Ananthanarayana Aiyar 
vy. Ramasubba’ Aiyar (4), the case most 
relied on by Mr. Ramachandra Iyer, it 
was held that a creditor could-move the 
Court to set aside a voluntary transfer or 
to avoid a fraudulent preference and that 
he could file an appeal against the order 
of thelower Court. Inthe course of their 
judgment the learned Judges observed: 
“If the Official Receiver refuses to move the 


-Court under s. 53 or 54, even though a 
-greditor offers toindemnify him- against. 
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costs in the event of an adverse order 
against him, such creditor can apply to 
the Court to permit him to use the Official 
Receiver’s name, or make him a party to 
the proceeding and may movefor an order 
under s. 53 or 54, and if the order is against 
him, if the Official Receiver refuses to 
appeal notwithstanding the offer of in- 
demnity against costs, the creditor can 
appeal against the order and may make the 
Official Receiver a party to the appeal.” 
These remarks, while laying down a very 
salutary rule of practice, do not, in my 
Opinion, support the contention that an 
aggrieved creditor cannot prefer an appeal 
under s. 75 (2) without first obtaining a 
refusal frem the Official Receiver. The 
observation in the judgment "We see no 
reason why we should not..... hold that 
a creditor can appeal when heis a party 
to the decision appealed against’ does not 
necessarily lead to the conclusion that an 
aggrieved creditor can prefer an appeal 
only if he actually figures in his own person 
as aparty to the original proceeding. In 
the present case, the appellant was sufficient- 
ly represented by the Official Receiver in 
the lower Court as his interests did not con- 
flict with those of the other creditors and, 
in this sense, he may be deemed to have 
been a party to the original proceeding. It 
is true that in all the rulings of the Madras 
High Court that we have:examined the 
creditor was an actual party to the proceed- 
ings and that in some of them there are 


remarks that a creditor, before he moves 


the Court, should apply to the Official 
Receiver : to take the necessary proceed- 
ing but it seems to me that none of the 
decisions goes the length of holding 
that a creditor can prefer an appeal ' 
against an adverse order passed by the 
District Judge ouly if he is an actual party 
to the proceeding, or only if the Official 
Receiver on being moved refuses to appeal. 
To import this limitation would be to cut 
down the general right conferred on an 
aggrieved creditor by s. 75 (2). 
The contention that has been advanced 
on behalf of the appellant is supported by 
the decision in Shikri Prasad v. Aziz Ali. 
(15), In.that case theoriginal application was 
by the insolvent complaining under the old 
Act against an act of the Official Receiver 
and from the ordet, passed by the District 
Judge a creditor pteferred an appeal. In 
reply to the objection that no appeal lay, 
thè learned Judges observed thats, 75 (2) 
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of Act V of 1920 gives a right of appeal 
to any .creditor against the decision of a 
District Court of the nature specified in 
Sch. Iof the Act. In Niadar v. Ramji Lal (18) 
the crops in suit were attached by a Receiver 
in insolvency at the instance of the appel- 
lant who was a creditor of the estate. The 
District Judge held that the crops were 
‘sold by the respondent and belonged to 
him and directed their release from attach- 
ment. The creditor preferred an appeal to 
the High Court under s. 75 (2). As regards 
the preliminary objection taken that no 
appeal day, the learned Judges pointed 
out that the decision being adverse to the 
interests of the creditor, he was a person 
aggrieved and had, therefore, a right of 
appeal under s. 75 ofthe Act. It is not 
clear from the report whether the creditor 
was actually a party to the original proceed- 
ings, 
In my opinion, the preliminary objection 
in this case should be overruled.. The 
right conferred by s. 75 (2) is not to be 
fettered by considerations such as whether 
“he was an actual party to the proceedings, 
or whether before he filed his appeal he 
moved the Official Receiver to appeal. It 


is the policy of the Insolvency Law to ad- 


minister an insolvent's estate in the interests 
of allthe creditors. Any order that may 
be passed in favour of the appellant-creditor 


will enure only to the benefit of the 


entire body of creditors represented by the 
Official Receiver and not merely for his 
own benefit Since the Official Receiver 
is a party to this appeal, there can be no 
difficulty, in the event of the creditor's 
success, in passing an ordér in favour of 
the Official Receiver, so that the advantage 
resulting from it may enure for the benetit 
of all the creditors. The same result may 
be achieved, as suggested by my learned 
brother, by directing that, before this 
petition of appeal be entertained and heard, 
the petition be amended so as to make it 
clear that the appellant is appealing on 
behalf of the general body of creditors, so 
that any order he may obtain will enure 
on their behalf and be worked out, by the 
Official Receiver. i | 

For these reasons, I would overrule the 
- preliminary objection and proceed with 
‘the case. I agree with the order proposed 
by my learned brother. 
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ent coming on for further hearing this. 
day after the amendient of the appeal 
petition in compliance with the order of 
Court contained in the above judguent 
dated 7th January, 1926, the Court deliver- 


ed the following. 


JUDGWENT.—The appeal petition 
has been amended and is now in proper 
form, The District Judge cannot decline 
to gointo the matter of the nominal or 
fraudulent nature of the alienation. The 
“separate suit’ he speaks of is not between 
the present parties and will not settle the 
matter at issue between them. We sab 
aside his order and direct that the petition 
be re-heard and decided in the insolvency 
proceedings. Appellant will get his costs 
here up-to-date. 

The memorandum of objections is dia- 
missed. 


V. N. V. Case remanded, 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Srconp Civin APPEAL No. 155 or 1925, 
July 13, 1926. 
Present:—Mr. Mitchell, A. J. C. 
SINGHAI RAMLAL AND anoTtHer— 
PLAINTIFFS—APPELLANTS 
versus 


KANHAYALAL AND ANOTHER—DÈFENDANTS 


—RESPONDENTS. 
Specific, Relief Act (I of 1877), s. 15--Ioin! Hondu 
family property—Agreement to sell hy manay r— 
Contract not for legal necessity—Rights of purcha or 


, —Specific performance. 


The managing member of a joint Hindu family, 
who, for purposes not binding upon the other en- 
parceners and without their concurrence, agrecs to 
convey a specific item ofthe joint family proreriy, 
cannot ‘perform’ the contract in its entirety end the 
purchaser cannot enforce specific performances of the 
entire contract. [p. 950, col. 2.1 

Buta Court will grant specife performence bv a 
conveyance of the share which the vendor had in the 
property on the date of the contract if the purchaser 
elects to pay the entire consideration, and the share 
should be specified in the decree. ibid. | 

Baluswami Aiya:v. Lakshmana liyan, 63 Ind. Cas. 
374; 44 M. 605; 13 L. W. 562; 23 M. L. T. 805; 1921) 
M. W. N. 316; 41 M. L. J. 129, followed. 

Appeal against the decree of the District 
Judge, Jubbulpore, dated the 30th January, 
1925, in Civil Appeal No. 85 of 1924. 

‘Messrs. P. C. Dutt and J., Sen, for the 
Appellant. ane: 

Mr. R. R. Jayavant, ,R. $B., fer the Re- 
spondents. oN 
. aa ~ 
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JSUDGMENT.—This case has become 
unnecessarily compficated by irrelevant 
pleadings relating to various notices which 
the plaintilfs appellants allege they served 
on the defendants-respondents. The facts 
are that on 18th August, 1923, the two 
defendants, Gokulchand and Kanhaiyalal, 
wrote an agreement which is filed as Ex. 
P-1, in which they agreed to sell a house 
in Kareli to the plaintiffs-appellants for 
Rs, 2,500. The letter says that the execut- 
ants will take the remaining Rs. 2,400, 
execute a sale-deed and have it registered ; 
and further on it says that they will execute 
the sale-deed and have it registered within 
15 days. Admittedly the sale-deed has not 
yet been executed, and the question whe- 
ther the plaintifis gave notices to the de- 
fendants intimating the plaintiffs’ willing- 
ness to fulfil the contract does not arise. 
Tf the plaintiffs established that they were in 
fact willing to fulfil the contract through- 
out that period of 15 days they were en- 
titled to sue for specific performance. 

But, the question whether they would 
get a decree for specific performance. is 
quite another matter, and that is the only 
question that arises in this appeal. The 
facts are that the two defendants who exe- 
cuted Ex, P-1 are joint with one Chedami- 
lal, and the record clearly shows that 
Chedamilal never agreed to the sale of this 
house. To mest this difficulty the plaintiffs-, 
. appellants have put up two distinct pleas: 
(1) that Gokulchand was the father of the 
other two co-sharers and the manager: of 
the joint Hindu family, and his action, 
. therefore, bound the other members; and 
(2) that Chedamilal himself gave consent. 
The latter plea was not definitely raised 
during the pleadings, but appears first 
when the second plaintiff gave evidence 
as a plaintiffs’ witness No. 2. His evidence 
is inconsistent with the evidence of his 
father given on the same day, and cannot 
be believed. There only remains for dis- 
cussion, therefore, the plea that the action 
of Ramlal was binding on the two sons 
“who. were joint with him. 

Tf this point were decided in favour of 
the plaintifis the further question would 
arise ifthe Court, in the exercise of its 
discretion, could :zrant a decree for specific 
performance covering either the whole or 
a two-thirds share of the house in question. 
. These two issues together are covered pre- 
cisely by a Full Bench ruling of the Madras 


High Court in ait swami Aiyar v. Laksh- 
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mana Aiyar (1) where itis held that ‘the: 
managing member of a joint Hindu family, 
who, for purposes not binding upon the 
other co-parceners and witheut their con- 
currence, agrees to convey a specific item 
of joint family. property, ‘cannot ‘perform’ 
his contract in its entirety and the case 
falls within the provisions of s. 15 of the 
Specific Relief Act. THe purchaser in such 
a case cannot enforce specific performance 
of the entire contract. But Courts -will 
grant specific performance by a convey- 
ance of the share which the vendor had 
in the property: at the date of the vontract; 
if the purchaser elects to pay the entire 
consideration, and the share should be 
specified in the decree.” The conditions 
for such part performance given in s. 15 of 
the Specific Relief Act, 1877, are: “But 
the Court may, at the -suit of the 
other party, direct the party in default to 
perform specifically so much of his part of 
the contract as he can perform, provided 
that the plaintiff relinquishes all claim to 
further performance, and all right to com- 
pensation either for the deficiency, or for 
the loss or damage sustained by a 
n 
this appeal the: claim to specific perform- 
ance of the full contract has not been 
abandoned and the right to compensation 
has not been surrendered. The appeal, 
therefore, fails and is dimissed with costs. 
The costs in the lower Courts will be paid 


as ordered by those Courts. 


G. R. D. Appeal dismissed. 
(1) 63 Ind. Cas. 374; 44 M. 603; 13L. W. 562; 29 M. 


L. T, 306; (1921) M. W. N. 316; 41 M. L. J. 129. - 


MADRAS HIGH COURT. 
SECOND Civin APPEAL No. 186 or 1923. 
October 6, 1925. 
Present:—Mr. Justice Odgers and 
Justice Viswanatha Sastri. ` 
CHAVAKULA AMMANNA—PLAINTIFE—' ~ 
APPELLANT 
pi VETSUS 
CHAVAKULA SATYANARAYANAM | 
AND OTHERS—DEFENDANTS Nos. 1 AND 3—6 
— RESPONDENTS, | 
Hindu Law~—A doption by widow—Gonsent of father- 
in-law—Adoption long after father-in-law’s death— 
Consent of sapindasin existence at date of adoption, 
wheiher necessary—Acquiescence in adoption, effect of 
—Direstiny of estate, rule as to, applicability to cases 
of sucgession not by inheritance but by deed, 
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: Where consent to a Hindu widow to adopt is given 
by her father-in-law who happens to be the-nearest 
sapinda then living, his death before the adoption is” 
made will not ipso facto revoke the consent; such a 
consent will come to an end only if cireumstances 
had materially changed after his death at the time 
of adoption. [p. 955, cel. 1. 

In acase where a Hindu widow took a boy in adop- 
tion 19 years after the death of her father-in-law 


. who had consented tothe adoption and out of the 5 


sapindas alive al the time of the adoption, one of them 
gave his boy in adoption, another assisted the widow 
during the ceremony, a third was present at it, and 
the two others knew of ths adoption and did not 
object to it: 

ileld, that the adoption was valid and it was not 
necessagy that fresh consent should hive been asked 
of the sapindas in existence at the time of adoption 
and their acyuiescence in it inferable from their con- 
duct was sufficient. [p. 952, cols. 1 & 2.] 

Mant v. Subbarayar, 19 Ind. Cas, 663; 36 M. 145; 24 
M L.J. 484, Kanesam v. Batchama, 24 Ind. Oas. 257; 
(1914) M. W. N. 620; 1L W. 511, Suryanzrayans v. 
Ramadoss, 43 Ind. Oas. 526; 41 M. 604; 22 M L.T. 
501; 34 M. L. J. 87; 7 L.W. 72; (1918) M. W. N. 20$ and 
Anne Brahmayya v. Chelasami Rattayya, 83 Ind. Cas. 
59; 20 L. W. 503 at p. 517; (1924) M. W. N. BI; A. I. 
R. 1925 Mad. 67, considered. 

The rule that an adoption will be invalid unless 
made to the last male holder applies only to casos 
where the adopted son would take by inheritance and 
the whole principle underlying the rule as to divest- 
ing of estates is that a superior title as heir cannot 
be created by a widow, while the property has already 
vested iaa person who in law his taken tha estate 
fom deceis?d heir of the last male holder. ip. 953, 
col. 2. 

Where, therefore, a father-in-law by a deel of 
settlement -gave his propartics to the widow of his 
deceased son authorising her at the same time to 
take a boy in adoption: 

Held, that the adoption by the widow did not 
violate aay rule asto divesting of estates, since the 
settlor could not, after the transfer, be regarded as 
the last male holder and the adopted son would 
succezd to the properties not by inheritance but under 
the deed of settlement. [p. 954, col. 1] 

Srinivasa v. Danlayudapani, 12 M. 411; 4 Ind. Dee, 
(x. s.) 638, followed. 

Second appeal against the decree of the 
Court of the Subordinate Judge, Kistna, 
at Ellore, in A. S. No. 460 of 19321, pre- 
ferred, against the decree of the Court of 
the Additional District Munsif, Narasa- 
pur, in O. S. No. 14 of 1919, 

Mr. P. R. Ganapathi Iyer, for the Appel- 
lant. 


Mr. S. Varadachariar, for the Respond- 


ents. 
JUDGMENT. 

Odgers, J.—This wasa suit by a re- 
versioner during the lifetime ofa widow 
for a declaration that an adoption alleged 
to have been made by the latter is not 
valid and binding on the rewarg*oners. The 
District Munsif heid that 
raised by the plaintif to the validity of 
the adoption failed, which view wag upheld 
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by the Subordinate Judge. A certain per- 
son called Somannee executed on the 26th 
April, 1891, Ex. I which is a document in 
favour of one Dhanalakshmi*his daughter- 
in-law, whereby he gave her certain pro- 
perty—the effect of which will he discussed 
later—and the power or consent to her to 
adopt. The wordsare “As you asked me 
for my consentin order to adopt a boy 
for the prospsring ofour family, I have 
given my consent, so that you may adopt 
at your pleasure, whomsoever you may like, 
whenever it is necessary, from among the 
sons of your brother, or ths sons of my 
brothers, or their daughter's sons or their 
son's sons.” Somanna died on the 28h 
August, 1891, without having revoked this 
authority and, onthe 10th June, 1910, or 
nearly 19 years after, the adoption in ques- 
tion was made by Dhanalakshmi. 

The first point taken by Mr. P. R. Qana- 
pathi Aiyar is that, as the father-in-law is 
merely asapinda, his consent must come 
to an end with his death. Itis only, says 
the learned Vakil, in the case of the hus- 
band’s authority that it extends beyond 
his death. Somanna had three brothers, 
Lingappa and Thirapayappa. 
The son of Lingappa called Ammanna is 
the plaintiffand another of his sons called 
Suriah is the 2nd defendant. One of 
the sons of Thirapayappa is Moolaya alias 
Moolaswami of whom we shall hear more 
and the other son is China Venkatara- 
miah. Somanna had ason Ramayya who 
had predeceased him and who married 
Dhanalakshmi, the adoptive mother in the 
present case. 

It is, of course, well-settled in this Pre- 
sidency since 1ts recognition in the Ramnad 
case, [Collector of Madura v. MUoottoo kama- 
linga Sathupathy (1)] [see also the case in 
Sri Virada Pratupa Rayhunada Deo v. Sri 
Brozo Kishoro Putta Deo(2) which approved 
it] thata widow may adopt if duly autho- 
rised by her husband's kindred. This has 
been amplified and explained in vari- 
ous later cases. See Krittnayya v. Dak- 


shmipathi (3) where it is said that 
the adoption must be made not from 
G) 123M. L A 397, 1 BL R PCO ol law R 


P.G. 17; 3 Mad. Jur 299,2 Suh. P. C. J. 133; 2 San 
P OLI. 361; 20 B. R. 339; 1 Ind. Dee. N ad T. 

(3 VM. 69:3 LA dt; M Mal. Jus 183: 25 W. R. 
291: 3 sar. P.C. ss: 3 Sath. P. Gd. 26% Vind 
Dee. (v.8) 45 (P. C> 

(3) 56 Ind. Cas. 3; ABA. G30: 1S A. LJ. GOL: 
(1920) M. WN. 383; 24 O. W. N. 905: 39 AL D J. TO. 
98 ML L. T. 70; 12 L. W. 625; d7 L A. 99 P. Gp. 
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capricious or corrupt motives but on 
a fair consideratio» by what may be 
called afamily council of the expediency 
of substituting an heir by adoption to the 


' deceased husband: This case has been re- 


ferred toa Bench by a learned Judge of 
this Court on account of the opinions ex- 
pressed in Mani v. Subbarayar (4) and Su- 
rayanarayana v. Ramadoss (5). Referring 
to Subrahmanyam v. Venkamma (6) which 
held that the principle of the decisions of 
the Privy Council would be satisfied if 
the consent of the nearest sapında was 
obtained, the learned Judges in Mani v. 
Subbarayar (4) proceed:—‘‘It cannot be 
said to have been inthe contemplation of 
the learned Judges who held so, that the 
consent of the nearest. sapinda would be 
sufficient, even if at the time of adoption 
that sapinda isno longer living and the 
person who is the nearest sapinda at the 
time does not consent to the adoption. It 
must, we think, be conceded that, if a 
sapinda who has given his consent with- 
draws it, afterwards the widow would not 
be entitled to act upon such consent and 
it seems to us to be unreasonable to hold that 


` aconsent once given should become irrevoc- 
able by the death of the sapinda giving 


the consent, so as to override the opinion 
of the sapindas who subsequently became 
entitled to be heard. But it is contended 
that, if the authority is acted upon within 
a reasonable time, that ought to be sum- 
cient to obviate the necessity of obtaining 
the consent of the sapindas living at the 
date of adoption. No doubt it may not 
be necessary that the consent should þe 
given actually atthe time the adoption is 
made, but it seems tous that at any rate 
a consent previously obtained from a de- 


_ ceased sapinda cannot be effica*ious to 


validate an adoption which is not approved 
by the persons who are the nearest sapindas 
at thetime the adoption is actually made.” 
Whereas in Suryanarayana v. Ramadoss 
(5) a judgment of Seshagiri Aiyar, J., the 
learned Judge’says: “This train of thought 
i.e., (that the assent of the sapindas is pre- 
sumptive evidence of the goodness of the 
act) precludes me from acceding to the 
proposition that mere lapse of time without 
more or the death of the consenting 


` sapinda would put an 4 to the authori- 


-(4) 19 Ind. Cas. 663; 36 M. 140; 24 M. L. J. 434. 

(5) 43 Ind. Cas. 526; 41 M. 604; 22 M, L. T. 501; 34 
M. L. J. 87; 7 L. W. 72; (1918) M. W. N. 208. 

(6) 26 M. 627; 13 M. L. J. 239. 
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sation freely and bona fide granted. It ig 


„settled that the fact that a consent to an 


alienation was given by a reversioner who 
is dead would not by itself be sufficient 
to enable the reversioner entitled to suc- 
ceed tothe property to impeach that con- 
sent. In my opinion, the same reasoning 
should govern the assent to an adoption.” 
Mr, Ganapathi Aiyar insists that an adop- 
tion must be invalid if made without the 
consent of the nearest or near sapinda at 
the time, whereas, on the otber hand, Mr. 
Varadachari maintains that, in the case of. 
a consént once obtained by the widow, it 
is sufficient if the sapindas have the right 
of veto when the adoption is made a long 


‘time after the consent was originally given ` 


and if the circumstances have materially 
changed. On this we have no evidence 
here. In Anne Brahmayya v. Chelasami 
Rattayya (7) Ramesam, J., says: “In my 
opinion, there’is an essential difference be- 
tween the authority of the husband and the 
assent ofa sapinda, The former is intend- 
ed to be exercised, only after the death 
of the husband. The latter is intended 
to be used ata reasonable time, after the 


‘consent is given. When the interval is 
. short, the death of the sapinda may not 


matter; but- a sapinda’s assent is not to ` 
be pocketted by the widow and used 
long after it was given, when entirely 
different considerations as to the expediency 
of the adoption may apply”. Mr. Varada- 
chari, on the other hand, lays stress on the 
words quoted above from Mani v. Subba- 
rayar (4), “which is not approved by the- 
persons who are the nearest sapindas at the 
time the adoption is actually made”. He 
says that ihese words import that once a 
widow has the consent of a near or the 
nearest sapinda and does not adopt 
within a reasonable time, the sapindas ` 
who are the nearest at the time when 
the adoption is actually made and when 
the circumstances which originally pre- 
vailed when the consent was given may no 
longer exist must be deemed to have -the 
power of veto, The case in Suryanarayana 
v. Venkataraman (8) which was a general 
power given to the widow to adopt any boy 
at any time and was not acted upon for 9 
years was construed and explained in Kane-- 
sam v. Batchama (9), a3 meaning that an 

(7) 83 Ind. Cag 59; 20 L. W. 503 at p. 517; (1924) M, 
W. N. 844; AFT: R.1925 Mad. 67. 

(8) 26 M. 681, h 

9) 24 Ind. Gas, 257; (1914) M. W. N. 620; 1L. W. 
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authority given in such general terms 
‘cannot be relied on as validating an adop- 
tion- made several years afterwards when 
several of the sapindas who gave the author- 
ity had died and when other sapindas 
interested in the estate and affairs of the 
widow had come into existence and when 
other similar circumstances had intervened 
before the adoption took place. They also 
refer to Mani v. Subbarayar (4). In the 
present case the facts are somewhat import- 
ant because it is found that the reversioners 
of equal degree with the plaintiff Amanna, 
namely, Suriah and Mooliya actively par- 
ticipated in the adoption and the other 
two Venkataramiah and Ammanna the 
plaintiff, were in their houses at the time of 
the adoption and did not object. In this 
connection reliance is placed on the case 
reported as Venkammal v. Namasivaya 
Chetiar (10), where it was held that there 
must be a conscious exerciseof discretion-on 
the part of the sapinda as to whether assent 
shall or shall not be given. There was no 
evidence or allegation that the widow asked 
for the boy in consequence of any authority 


given by her husband. But the sapinda had. 


allowed his boy to be brought up by the 
-widow, had been frequently urged to give 
the boy in formal adoption and had allowed 
him to be so adopted. The learned Judges 
held that the natural father’s conduct 
showed that he gave a deliberate assent to 
the action of the widow in making the 
adoption. That case is possibly stronger 
than the present. But I think the facts 
must be taken strongly against the plaintiff 
on this point. 

The second point taken by Mr. P. R. 
Ganapathi Ayyar is that even if this adop- 
tion had taken place and ifit must be héld 
to have taken place with the consent of the 
nearest sapinda, the person to whom the 
adoption was made, namely, the son of 
Somanna, never had any estate and that the 
adoption was, therefore, not made to the last 
male holder which is Somanna but to 
Dhanalakshmi’s husband Ramayya. It is 
further said that it is a principle of the 
Hindu Law that, where an estate has vested 
in the heirs of the deceased person, it cannot 
be ‘afterwards divested by any adoption 
. wade by the widow in pursuance of a power, 

“the only exception being that if a widow 
. has succeeded by inheritance to the estate 
of her husband and makes an adoption, she 
‘obviously divests herself ipso facto of ‘her 
(10) 6 M. L. J. 35. 
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estate in favour of the adopted son. Many . 
cases were quoted fog this proposition. It 
is probably not necessary to go through all 
of them. Reference may ebe' made to 
Annammah x: Mabbu Bali Reddi (11), where 
it was held that the estate of the deceased 
son having become vested in his heir cannot 
be defeated and divested by an adoption 
and to Rathna Mudaliyar v. Raghunadha 
Bhattar (12), whereit is clearly laid down 
that an adoption.not made to the last male 
holder which would have the effect of 
divesting the estate taken on inheritance 
by the deceased's brothers would be invalid. 
The answer to this is said to be, to begin 
with, that the rule ag to the last male holder 
does not apply to joint familiesand further 
that there is no scope for the rule as to 
divesting where there is, as in this case, a 
document, there being no question of inherit- 
ance and the adopted son clearly takes as 
devisee under the document, Ex. I. The rule 


_asto divesting has beenguite lately explained 


by Kumarasami Sastri, J.,in [Tanjore Palace 
case], [Maharaja of Kolhapur vy. Sundaram 
Iyer (13)], where he says: “The whole princi- 
ple underlying the rule as to divesting 
estates is that a superior title as heir can- 
not be created by a widow, while the pro- 
pérty has already vested in a person who in 
law has taken the estate from the deceased 
heir of the last male holder”. In Jagan- 
nadha,Gajapati v. Kunja Bihari Deo (14) 
which was referred to by the learned Vakil 
for the respondents, a caseof an impartible . 
zemindari, it was held the power to adopt 
was not limited in point of time by the fact 
that a line of the husband’s heirs had in 
into possession of the 


estate. The limit tosuch power is when the 


husband's adopted son attains full age and 
so full capacity to continue the line by 
by natural born sons or adoption. All the 
cases speak asto the divesting of an estate 
which has devolved by inheritance. In 
this case by this settlement or whatever 
it be called, Ex. I, the father-in-law of 
Dhanalakshmi purported?to give her for 
some estate or other all his property with 
the exception of certain property given to 
his daughter under these words “You are, 
therefore, hereby authorised to keep the 
whole of the property mentioned herein 


(11) 8 M. H. C. R. 108. 

(12) 8 M. L. J. 173. . 

(13) 93 Ind. Cas. 705; 48 M. 1 at p. 214; A. I. R. 1995 
Mad. 497. 


(14) 49 Ind, Cas. 929; 25 M. L. T. 204; (1919) M. W, 
N. 52; 9 L. W. 385. a A 
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“under your management throughout your 
lifetime and to pass ghe-said property to 
the adopted son either after your death or 
at any time et your pleasure, meanwhile 
maintaining the adopted son at your own 
cost.” There can, therefore, in this case, 
it seems to me, be no question of inherit- 
ance where the mede of natural devolution 
has been artificially controlled by a docu- 
ment of this character and it is not contend- 
ed that the settler had no.power to make 
such a disposition of his property. It has 
been argued at length on one side or the 
other that the donee took either a woman's 
estate or a mere life-estate. Ifshe took a 
woman's estate she would have the power, 
‘of course, to pass the corpus of the state in 
accordance with the terms of the document. 
If it is a life-estate solely as known to the 
-English Law she either has a power of 
‘appointment within a certain class to the 
whole property after her death or the adopt- 
ed son is a ‘persona -designata although he 
‘is to be selected froma certain class of 
persons. Whichever viewis taken of this 
document, do not think it makes any differ- 
ence tothe decision of the present point. 
If the rule of the Hindu Law as to adoption 
to the last male holder isa corollary to the 
rule as to the divesting of already vested 
estates, it seems to me that these doctrines 
have no application toacase like the present 
where the settlorafterthetransfer canclearly 
not be regarded as the last male holder. 


I, therefore, think the appeal fails on both 
grounds and I would dismiss it with costs. 

Viswanatha Sastri, J.—Plaintiff is 
‘the appellant. He sued for a declaration 
‘that the adoption of the Ist defendant by 
‘the 3rd defendant was not valid and bind- 
ing on the reversioners. The adoption was 
made on.June 10, 1910, as recited in the 
adoption deed, Ex. H, and the deed recites 


‘that it was made in pursuance of an author- 


ity to adopt given to 3rd defendant, by her 


‘deceased father-in-law on April 26, 1891, 


under a deed Ex. I. It was alleged in the 
plaint that the authority could not have 
been acted upon after the father-in-law’s 


“death; that no adoption in fact took place 


and that even if it took place, it was not done 
“with the consent of the then surviving 
heirs’. Both the lower Courts found that 
the lst defendant was adopted by the 3rd 
defendant, and that the authority given in 
Ex. I was sufficient. It was contended 


“before us that the adoption was not valid 


because, (1) the authority given by the 
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father-in-law was useless after: his death, 
and (2) the adoption was made to 3rd 
defendant’s husband and not to the last 
male holder; and at atime when the rever- 
sion had vested in others. The second 
appeal first came before me sitting as a 
single Judge and as there was apparent 
conflict between Mani v. Subbarayar (4), 
and Suryanarayana v. Ramadoss (5), I 
ordered that it be posted before a Bench, 
In Mani v. Subbarayar (4) the adop- 
tion was made by the adoptive mother on 
the authority given to her by her deceased 
adopted son in a Will left by him» The 
sapindas living on the date of the adoption 
did not give their consent; and it will: 
appear from the judgment (at page 146*) 
that the adoption was made in disregard of 
the opinion of the nearest sapindas then liv- 


‘ing. The learned Jud gesobsarve at page 148* 


“it seems tous that a consent previously 
obtained from’a deceased sapinda cannot 
be efficacious to validate an adoption which 
is not approved by the persons who are . 
the nearest sapindas at the time the adop- 
tion is actually made”, This case was exa- 
mined in Suryanarayana v. Ramadoss (5), 
and if was held that mere lapse of time 
without more, or the death of the consenting ` 
sapinda, willnot putan end to a consent 
freely and bona fide granted. I may here 
state that although the adoption in the 
present case was made 19 years after the 
date of authority, it was admitted in the 
plaint (para. 6) and conceded before us that 
had the donor of the authority been alive 
on the date of adoption, the adoption would . 
have been perfectly valid. The question, 
therefore, is whether his death ipso facto 
put anend to his authority. In the 41 Mad. 
case it was held that such would not be 
the case, and in Anne Brahmayya v. Chela- 
sami Rattayya (7), Ramesam, J., observes 
at page 5177 that “when the interval is short, 
the death of the sapinda may not matter; 
but a sapinda's assent is not to be pocket- 
ted by the widow and used long after it 
was given, when entirely different considera- , 
tions as tothe expediency of the adoption 
may apply.” In Suryanarayana v. Venkata- 
rama (8) the question arose whether the 
assent of sapindas to adopt “any boy at 
any time”, would entitle a widow to adopt 
nine years after the date the consent was 
given; and it was held that the assent 
was not valid (1) because it was too general 
*Pages of 36 M—lEd.} 
TPage of 20 L. W.—[ Ed} 
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in its nature and’ (2) {hécause during the 
nine years’ circumstances had materially 
changed, one of them being that two out 
of the three assenting -sapindas and two 
dissenting sapindas -had died. - This 
dictum has been explained in Kanesam v. 
Baichama (9). I may here state that the 
authority in the present case was not to 
adopt any boy, but to adopt a boy from 
among the sons of-your brother, or the 
sons of my brother or their daughter's 
son or their sons", and that the boy 
adopted satisfied this description. There 
was, no doubt, the liberty to adopt “when- 
ever it was necessary”. In my opinion, 
the trend of these decisions is that when 
the consent is given by the father-in-law 
who happens to be the nearest sapinda then 


: living, his death before the adoption is 


ate 
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‘made would not ipso facto revoke the. 
consent, and that such a consent will come 


to an end only if circumstances had mate- 
rially changed .after his death. In the 
present case it was not alleged that there 
has been any change in the circumstances 


on the date the adoption was made, caused | 


either by the coming into existence of the 
other nearer sapindas, or by the death of sa- 
pindas then alive; or by reason of the estate 
having vestedinathird person. The evidence 
shows that five sapindas were alive on the 
date ofadoption. The boy adopted is the son 
of one of them and his natural father was 
present at the adoption. Another sapinda 
assisted the widow during the ceremony, 
and a third was present. Plaintiff and 5th 
sapinda were on that date in their houses 
in the village, and did not in any way 
indicate to the widow that they objected to 
the adoption, Soon after the adoption 
steps were taken to transfer the patta in 
the nameof the adopted boy and notices 
were sent to plaintiff. From what the Dis- 
trict Munsif saysin para. 49, the plaintiff 
made no serious attempt to oppose the 
transfer, and Venkataramiah alleged that 
his son had been adopted and not the 
lst defendant. And what is more, the 
suit was instituted on the last day of limita- 
tion although plaintiff was aware of the 
adoption at any rate when he got the notices 
from the Tahsildars. . 


It was said thatthe 3rd defendant had 
to seek out plaintiff and Venkataramiah 
and obtain their consent and that she did 
not do so. She wag not adopting under 
any consent given by sapindas then alive; 
she preferred to adopt under an authority 
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given to her-by her deceased father-in-law. 
This authority had the approval of 3 out of 
5 sapindas alive dn the date: of adoption ; 
and in the case in ‘Mani v. Subbarayana (4) 
the consent was held.not to “be efficacious 
to validate an adoption which is not approv- 
ed by the persons who are the nearest 
sapindas at the time the adoption ig 
actually made” (see at page 148*), That 
presence at an adoption ceremony would 
imply acquiescence, though such acquies- 
cence may not be equivalent to consent, is 
the view taken in Itamchandra Bhawan v, 
Mulji Nanabhai (15).- In the present case 
all that was needed was acquiescence in a 
consent already given, and not fresh consent. ` 

I, therefore, come to the conclusion that 
in the circumstances of the present case, 
the authority under which the 3rd defend- 
ant acted was not at an end on the date 
the adoption was made. 

It was next contended by appellant's 
Vakil that the adoption was invalid because 
it was not made to the Jast male holder, 
who in this case was said to be the father- 
in-law. The father-in-law had given the 
properties to the 3rd defendant under Kx. I, 
and possesssion was delivered over to her 
on the date of the deed (April 26, 1391). 
The deed goes on to say, “you are, therefore, 
hereby authorized, to keep the whole of 
the property mentioned herein under your 
management through your lifetime to pass 
the said property to the adopted son either 
after your death or atany time at your 


. pleasure” and it concludes by saying “you 


shall enjoy the said land at your pleasure, 
taxes 
thereon”. I fail to see how after this 
transfer, the fater-in-law could be deemed 
to be the last male holder. The terms of 
Ex. I, above stated, appear to me to be 
similar to the terms of the Will which wag 
construed in Srinivasa v. Dandayudapani 
(16). The adopted son (1st defendant) would 
not succeed by inheritance butonly as 
devisees under Er. I; and the rule that the 
adoption will be invalid unless made to 
the last male holder applies only to cases 
where the adopted son would take by 
inheritance: See Venkatramier v. Gopalan 
(17). As observed by Kumaraswami Sastri 
J., in [Tanjore Palace case] Muharaja of 
Kolhapur v. Sundaram Iyer (13), “ The 

(15) 22 B. 558; 11 Ind. Dec. (N. a 954. 

(16) 12 M. 111; 4 Ind. Dec. (x. 8.) 656. 

(17) 49 Ind. Cas. 45; 9 L. W. 13; (1918) M W. N. 79-- 
35 M. L, J. 698; 24 AL. L. T. 440. : 


*Pago of 36 M.—[ Ed] 
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whole principle underlying the rule as to 
divesting estates is that a superior title as 
heir cannot be created Dy a widow, while 
the property-hag already vested ina person 
who inlaw has taken the estate from the 
deceased heir of the last male holder”. In 
this view, it is not necessary to consider the 
cases relied on by the appellant's Vakil 
[Chandra v. Gojarabai (18), Sri Dharnidhar 
y. Chinto (19), Lakshmibai v. Vishnu 
Vasudev (20) and Dattatraya Bhimrao v. 
Gangabhat Ganeshbhat (21)]as in allof them 
the adoption was after the estate had vested 
by inheritance in a third person. 

I would, therefore, dismiss the second 
appeal with costs. 

Y. N. V. 
AN A 

(18) 14 B. 463; 7 Ind. Dec. (x. 5) 770. 

9) 20 B. 250; 10 Ind. Dec. (N. 3.) 725. 

(20) 29 B. 410; 7 Bom. L, R. 436. 

(21) 77 Ind. Cas. 17; 46 B. 511; 24 Bom. L. R. 69; A. 
I. R. 1922 Bom. 321. 


Appeal dismissed. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
CIVIL MISCELLANEOUS APPEAL No. 23 oF 1923. 
April 29, 1926. 
Present: —Mr. Kincaid, J. ©., and 
.Mr. Lobo, A. J. C. 
NUR MAHOMED— APPELLANT 


\ versus 


MAHOMED HASHLIM— RESPONDENT. 

Lunacy Act (IViof 1912), ss. 40, 41—Service effected 
on lunatic—Subsequent proceedings, whether can be 
ex parte —Procedure. 

When service has once been effected on an alleged 
lunatic in the manner provided by s. 40 of the Lunacy 
Act, subsequent proceedings may be ex parte and the 
attendance of the alleged luaatiz is not a condition 
precedent to the disposal of the inquisition proceed- 
ings under the Act and the Court, if satisfied that the 
alleged lunatic is alive, must proceed with the in- 
quisition on such materials as are available. [p. 957, 
col, 1.) $ 

Appeal against an order of the District 


Judge, Hyderabad Sind. 
Mr. Dipchand Chandumal, for the Appel- 


lant, 
Mr. Fatehchand Dharamdas, for the Re- 
spondent. 


ORDER.—This is an appeal under s, 83 . 


of the Lunacy Act, IV of 1912. In 1905 the 
appellant, Nur M&homed, was under the 
Guardians and Wards Act appointed guar- 
dian of the person and property of his 


NUR MAHOMED Y. MAHOMED HASHIM. . 
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minor son, Mahomed Sidik, by the District 
Court of Hyderabad. The minor was to at- 
tain majority on 2lst September, 1914. It 
is alleged that on 14th April, 1914, before 
Mahomed Sidik had attained majority, the 
respondent, Mahomed Hashim, obtained 
from the minor a conveyance in his favour 
of the whole of the minor's immoveable 
property consisting of a large amount of 
agricultural land in Thar and Parkar Dis- 
trict. It is alleged that at this time Mahomed 
Sidik, besides being a minor was also a 
lunatic. On the strength of the convey- 
ance Mahomed Hashim, the respondent, 
filed a suit against Mahomed Sidik in the 
Court of the Subordinate Judge of Hyder- 
abad, Suit No, 617 of 1914, for possession of 
the lands conveyed to him and by some 
manner of méans obtained a decree against 


. the defendant Mahomed Sidik who, though 


a lunatic, had, while the suit was pending 
attained majority. 

, Duringthe pendency of this suit theappel- 
lant, Nur Mahomed, in May, 1915, applied to 
the District Court of Hyderabad under the 
Lunacy:Act to have hisson, Mahomed Sidik, 
declared a lunatic and himself appointed 
guardian of his property. The suit was, 
however, decreed before -the lunacy pro- 
ceedings had materially progressed. The 
proceedings in the District Court, Hyderabad, 
under the Lunacy Act dragged on for years. 
Substituted service appears to have .been 
effected on the lunatic in 1916. In March, 
1917, there is a note in the diary of the case 
that the father of the lunatic states that 


‘he was in Jail as an under-trial prisoner for 


some time, and that during this time his 
lunatic son has been taken away. Several 
postponements thereafter were taken by the 
appellant to ascertain the whereabouts of 
the lunatic. On 17th July, 1918, the appli- 
cation under the Lunacy Act was dismissed 
for default. It was restored to the file on 
Tth December, 1918. Thereafter, the re- 
spondent, a party to the proceedings, applied 
in revision to the Iligh Court here to set 
aside the order of restoration. This appli- 
cation in revision failed and the papers went 
to the District Court about the end of 1921, 
Thereafter, again, there were long adjourn- 
ments to enable the appellant to ascertain 
the’ whereabouts of the lunatic who did 
not appear. Finally, on 16th September, , 
1924, the District Judge of Hyderabad pass- 
ed the following order:— 

“As I can get no trace of the lunatic these 
papers may be filed. Application rejected,” 

e 


i 
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It is against this order that this appeal 
has been filed. ‘ 


The order of the learned District Judge ` 


is not very explicit but it isa fair inference 
to draw therefrom that he declined juris- 
diction: in the matter before him because 
the attendance of the lunatic could not 
be secured. If this is so, we are of opinion, 
that the order of the learned District Judge 
is not warranted. by the. provisions of the 
Lunacy Act, IV of 1912. 

: The power to institute an inquisition as 
to a person alleged to be a lunatic is vested 
in a District Court by s. 62 of the Act. By 
:B. 64 the proceedings of the District Court 
are to be regulated with regard to the 
matters to which they relate by the provi- 
sions of ss. 40 to 42. Section 40 provides for 
notice to the alleged - lunatic and cl. (2) 


thereof contemplates a case where personal . 


service on the alleged lunatic’ would be 
ineffectual. Under s. 41 the Court may 
require the attendance of the alleged lunatic 
for personal examination. The word used is 
“may” and, in our opinion, there is a fairly 
clear indication in the section that once ser- 
vice has been effected on the alleged lunatic 
in the manner provided by s. 40, subsequent 
proceedings may be ex parte and the attend- 
ance of the alleged lunatic is not a condi- 
tion precedent to the disposal of inquisition 
proceedings under the Act. 

It is not, therefore, open to a District 
Court to reject an application made under 
gs. 62 and 63 of the Lunacy Act merely on the 
ground that there is no trace of the alleged 
lunatic. f 

The case before us is, of course, an unusual 
one. The'appellant who is the father of 
the alleged lunatic has been unable to as- 
certain his whereabouts admittedly since 
1917. But the alleged lunatic was original- 
ly served with notice of the application for 
an inquisition in the manner contemplated 


ins. 40 and if the learned District Judge is: 


satisfied that the alleged lunatic is alive he 
must, in our opinion, proceed with the in- 
quisition on such materials as are available. 
With these remarks we feel that we must 
reverse the order of the learned District 
Judge and return the record of the case to 
ia to proceed with the matter according ta 
aw. A 
We make no order as to costs. 
P. B. A. Case remanded. 
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MADRAS HIGH COURT. 
FULL SENCH. 

REFERRED Case No. llor 1925. 
January 11, 1926. 
Present:—Sir Victor Murray Coutts- 
Trotter, Kr., Chief Justice, Mr. Justice 
Krishnan and Mr. Justice Beasley. 

Tuz COMMISSIONER or INCOME-TAX, 
MADRAS— REFERRING OFFICER 

versus ; 
THEVARA PATASALA, sy MANAGER 
ARUNACHALAM CHETTIAR, VRIDHA 

CHALAM, SOUTH ARCOT—Asszsszz, 

Income Tax Act (XI of 1922), s. 4 (8) (1)—Money 
belonging to religious and charitable trust, investment 
of, in rice mill business--Income, liability of, to be 
assessed to income-tac. 

Where a sum of money belonging to a religious 
or charitable trust is invested in a rice mill business, 
the income derived by the trust from the business 
is not income derived from property held under trust 
within the meaning of s. 4 (3) (1) of the Income Tax 
Act XI of 1922, and is, therefore, liable to be assessed 
to income tax. [p. 958, cols. 1 & 2.) 

If an institution which primarily exists for charit- 


‘able purposes chooses to raise funds for these purposes 


by carrying on a business in competition with other 
persons who have to pay income-tax, they, like them, 
will have to pay income-tax, notwithstanding the fact 
that the ultimate ‘surplus of the profits is all going 
to the charitable object. [p. 958, col. 1.] 

Retunda Hospital Case, Coman v, Governors of the 
Retunda Hospital Dublin, (1921) 1 A. ©. 1; 89 L J 
P. ©. 162; 123 L. T, 529; 64 S. J. 548; 36 T. L. R 
646; 7 Tax. Oas. 517 and In the matter of Messrs 
Lachmandass-Narain Dass, 81 Ind. Cas. 207; 47 A. 
68; 22 A. L. J. 913; L.R.5 A. 640 Civ; AVL R. 1925 
All. 115, relied on. 


Case'referred under s. 65 (2) of the Indian 
Income Tax Act, XI of 1922, by the Commis- 
sioner of Income-taux, Madras, in his letter 
No. 524 of 1925, dated the 22nd April, 1925, 
for the decision of the High Court, the 
following question : — 

“Whether -the income derived by the 
Thevara Patasala from its rice mill business 
is income derived from ‘property held under 
Trust’ within the meaning of s. 4 (8) (1) 
of the Indian Income Tax Act XI of 1922.” 

Mr. M. Patanjali Sastri, for the Referring 


Officer. 

' JUDGMENT. 

this case are quite sufficiently set out in the 
case stated by the Commissioner, and they 


‘are shortly these, that a Hindu joint family 


entered into a partition and agreed among 
themselves that Rs. 15,000 of the family 
property should be set aside for a trust 


- purpose, which purpose waS to establish a 


Thevara Patasala, that is a school for 
teaching Hindus Tamil hymns, and that the 
income from the balance of the amount after 
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erecting a building was to be used for the 
upkeep and carrying on®of the school. The 
direction. was that that balance was to be 
invested in the’purchase of lands and that 
it was on the income arising from those 
lands the Patasal« should be run. Now, 
in these circumstances we entertain no doubt 
that there was a creation of a perfectly valid 
trust and one from which none of the 
parties or its members could possibly have 
resiled without committing a breach of 
trust. The question now arises in con- 
sequence of what the trustees did. Instead 
of investing the balance after building 
the school in lands, they in some shape or 
form invested themin arice mill—apparent- 
ly they purchased it—and they carried on 
there the business of milling rice and. 
derived income from it. The point taken 
by the Crown is that on that income they 
are liable to be taxed as being the profits 
of the business. It is quite clear to our 
minds that if they are the profits of a 
business, they cannot at the same time be 
income derived from property held under 
trust wholly for religious or charitable 
purposes. “The question was at first sight 
a little complicated by the fact which 
appears perfectly clear on the face of the 
document that this was a forbidden in- 
vestment and-that to put the money -into 
this rice mill wasa clear breach of trust 
on the part of the trustees. But ‘the 
answer of the. Crown appears to be on re- 
flection that even assuming it to be a 
breach of trust, that is a matter which 
raises questions, no doubt, as between the 
cestui que trust and the trustees and it may 
be that the trustees will not be able to 
chargé the institution with any part of the 
profits that is taken from them by the 
Crown in the form of taxes. On that we 
express no opinion. Butit does notin the 
least affect the position. The English au- 


thorities are quite clear that if an institu- . 


tion which primarily exists for charitable 
purposes chooseg to raise funds for these 
purpcses by carrying on a business in 
competition with other personswho have 
to pay income-tax, they, like them, will have 
to pay income-tax, notwithstanding the fact 
that the ultimate surplus of the profits is 
all. going to the charitable ‘object. ln our 
opinion, that is clearly laid down in the 
Retunda Hospital Case, Coman v. Gorernors 
of the Retunda Lospitul Dublin (1) which 
(1) (1921) LA. C.1; 89 L.J. P.O. 162; 123 L. T. 
p29; 61 S J. 518; 36 T. L. R. 646; 7 Tax. Cas, 517, 
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has been followed.in the’ Swhsequent cases 
and only the. @her day in In the. matter of! 
Messrs. Lach eaiNarain Dass(2). We 
think that thatfthciple applies quite’ 
clearly to thé Indian Act as the Allahabad’ 
High Court holds and that the answerto this 
reference must be that the proceeds derived 
for the carrying on of this rice mill are 
assessable to income-tax. The person 
whom we declare to be assessable and 
whom we make to pay the costs of this re- 
ference including a Pleader's fee of Rs, 150 
is the manager Arunachalam Chetty. 
V. N. V. Reference answered, 






(2) 84, Ind. Cas. 207; 47 A. 68; 22 A. L.J. 913; L. 
R. 5 A. 640 Civ; A. L R. 1925 All. 115. |, 


LAHORE HIGH COURT. 
Cıvıl Perrrion No. 222 or 1926. 
(Civin APPraL No. 1974 or 1925.) 
June 12, 1926. 
Present:—Mr. Justice Jai Lal. 
RIKHI KESH—Paeririonse 
versus 
a , MELA\RAM—Rusponpenr, 
. Civil Procedure Code (Act V of 1908), s. 10—Same 
issue involved in appeal pending in High-Court and 
ün. suit pending in another Court inter partes—Stay 
of suit. 
. Under s. 10, C. P. O., a High Court can order the 
stay of a suit, the matter in issue in which is also in 
issue in -an appeal pending in the High Court from a 
previously instituted suit between the same parties. 


Petition, under s. 10, ©. P. C., for stay of 
the suit pending in the Court of the Sub- 
ordinate Judge, Amritsar, till decision of the 
appeal case noted above by the High Court. 
(Original suit decided by the Senior Sub- 
ordinate Judge, Amritsar, on the Ist J uly, 
1925). 

Mr. Dev Raj Sawhney, for the Petitioner, 

Lala Moti Sagar, R. B., and Mr. Har 
Parshad, for the Respondent, 

ORDER.—This is an application under 
s. 10 of the O. P. O. for stay of proceed- 
ings ina suit filed in the Court of the 
Subordinate Judge of Amritsar by the re- 
spondent against the petitioner, It is admitt- 
ed that the issues involved in suit have. 
already been decided in a suit for parti- 
tion ‘which has been disposed of . by. the- 
Senior Subordinate Judge of Amritsar, and 
that a first appeal in that case is pending . 


-in- this Court. In that appeal the question, 


fgs 1. ©. 19267 


involved in the suit will directly arise. On 
the merits, therefore, there is no doubt 


that an order under s. 10 of the €. P. O. 


tostay procəedings in the suit which is 
now pending in'the Court of the Subordi- 
nate Judge at Amritsar is necessary. The 
only question is whether such an order 
should be passed by the Court in which the 
suit is pending, or whether this Court. is 
competent to pass the order. As I have 
already stated an appeal from the decree in 
which the question in issue has already 
been decided is pending in this Court. 
Judgment in Letters Patent Appeal No, 351 
of 1925, Miss R. ey v, K. S. -Sheikh 
Muhammad Nagi, - an ` authority in 


support of the OR of the petitioner 


that this Court is competent to pass such 
an order. 
suit be stayed pending the decision of: 
Appeal No. 1974 of 1925 by this Court. No 
order as to costs, 


A./8. D. Application allowed, ` 





CALCUTTA HIGH COURT: 
APPEALS FROM APPSLLATE DECREES 
Nos. 53, 54 anD 55 oF 1924. 
March 18, 1928. 
Present:—Mr. Justice B. B. Ghose and 
Mr. Justice Graham. 
FAZLAR RAHAMAN BISWAS 
AND PE — APPELLANTS 

VETSUS 
GOLAM KADER MEA AND ANGTHER— 
PLAINTIFFS AND OTHERS—DgFENDANTS— 
: RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), ss. 103B, 1;47B— 
Evidence Act (I of 1872), s. 85—Record of Rights, 
entry in—Dispute between tenant and tenant—Pre- 
sumption of correctness, 

The provisions of sub-s. (3) of s. 103B of the Bengal 
Tenancy Act are in no way pace or restricted by 
s. 147B of that Act.> [p. 961, col. 1 

An entry in the Record of Rights operates in the 
same way between a landlord and tenant as between 
landlords ofthe same or neighbouring estates and 
- between tenant and tenant. [ibid.] 

Apart from the provisions of s. 103B ‘of the Bengal 
Tenanoy Act a Record of Rights being a public 
record prepared by public officers appointed under the 
statutory authority of the Local Government is ad- 
missible under 8. 35 of the Evidence Act and the 

- record will have a presumptive value of its correct- 
ness: [p. 960, cols. 1 & 2.} , 

Appeals againsta decree of the Officiat- 
ing First Subordinate Judge, Faridpur, 
dated the 14th of August, 1923, reversing 
that of the Munsif, Second Court, of Goal- 
anda, dated the 3lst of January, 1923. 
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Consequently Iorder that the- 
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Dr. J. N. Kanjilal and Babu Hemendra 
Chunder Sen, for the®A ppellant. 

Mr. Profulla Kamal Das, foy the Re- 
spondent. 

JUDGMENT. 

Ghose, J.—Theso appeals arise out of. 

three suits brought for recovery of posses- 


sion of different plots of land. The suits 


were dismissed by the trial Court. On 
appeal by the plaintiffs, the Subordinate 
Judge has reversed the decision of the 
Munsif and has decreed the suits. The 
defendants appeal beforeus and the only 
point argued on their behalf is that the 
presumption ‘under the Record of Rights 
under s. 103 Bof: the Bengal Tenancy Act 
does not arise in these cases. What hap- 
pened was this. The Stibordinate Judge 


‘held that these plots of land according to 


the Cadastral Survey did not appertain to 
the defendants’ holding ‘but appertained 
to the holding of the plaintiffs. It was 
contended before him by the defendants 
that the plaintiffs had got other co-sharers 
who were necessary parties and that the 
plaintiffs could not claim the entire interest 
in the plots in question. With reference to 
this contention, the learned Subordinate 
Judge observed as follows: “The Settlement 
Records fully support the plaintiffs and the 
presumption arising from the same in 
their favour has been supported by the 
testimony of P. W. No.6, Khandkar Altafar 
Rahman, one of the alleged co-sharers. It 
is not improbable that there was an arrange- 
ment between the plaintiffs and their cc- 
sharers by which the plaintiffs got the 
three plots in question in their exclusive 
possession.” Upon that finding, he passed 
decrees in favour of the plaintiffs. The 
argument addressed before us is -based 
‘upon the provisions of s. 147B of the Ben- 
gal Tenancy Act and it is, first, contended 
that the éntry in the Record of Rights is 
only evidence in a suit between landlord 
and tenant as such and cannot be used as 
evidence in a case between tenant and 
tenant. . This argument is based upon a 
note in the 3th Edition of Mr. Sen’s well- 
known work on the Bengal Tenancy Act. 
This argument, in my opinion, has the 
merit of novelty, because it is well-known 


that the Record of Rights has been used as 


evidence and it has been of frequent oc- 
currence—in a case between one ten- 
antand another with regard to possession 
of property.’ Nevertheless, when this ob- 
jection has been raised, it should be proper- 
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ly dealt with. It seems to my mind that 
s. 147B of the Bengal Tenancy Act has not 
the effect which, it is urged, it has upon 
the provisiorfs of s. 103B of the Act. 
See'ion 147B provides that the Civil Court 
shall have. regard to the entries in the 
Record of Rights relating to the subject- 
matter in dispute 
landlord and tenant as such. This provi- 
sion is certainly not in limitation of the 
provisions of s. 103B which enacts that 
the entry in the Record of Rights shall be 
presumed to be correct unless it is proved 
. by evidence to beincorrect. Section’ 147 B 
simply says that the Court shall have re- 
gard to the entries in such Record of Rights. 
The expression “shall have regard” ordi- 
narily means shall consider as of value or of 
importance; but certainly the provision in 
this section does not mean that the Court 
. willnot presume the entries to be correct 
until the contrary is shown. This s. 147B 
was inserted in the Act by the amending 
ActI of 1907 and it seems to me that it was 
inserted asa matter of abundant caution 
directing the attention of the Court to the 
fact that, in allsuits between landlord and 
tenant, the entries in the Record of Rights 
should be taken into consideration. What 
.the legal effect of such entries is- must be 
held to be provided under s. 103 B of the 
Bengal Tenancy Act. It might, however, be 
argued on behalf of the appellants that the 
Record of Rights having been prepared 
under Ch. X of the Bengal Tenancy Act 
which is an Act accordingly to its pream- 


able to amend and consolidate certain enact-, 


ments relating to the law of landlord and 
tenant should not be used as evidencein a 
case which is not one between landlord 
andtenant, Butit is quite clear that the 
-provisions of that Chapter are of wider 
application than merely to questions be- 
tween landlord and tenant and cannot be 
limited to suits between landlord and 
tenant only. It may also be pointed out 
and, in fact, thjs has been conceded, ‘that it 
being a public record prepared by public 
officers appointed under the statutory 
authority of the Local Government is ad- 
missible under s. 35 of the Evidence Act, 
Tt is argued, however, that, although it is 
admissible under s. 35 of the Evidence Act, 
there -is no presumption about its correct- 
ness. With regard to that contention, the 
answer séems to be that, where an official 
act has been done within the jurisdiction of 
the public officer, the record will have a 
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in all suits between. 


(96 I. 0. 1926) ^ 
presumptive value of its correctness. In 
the case of Raj Kishore Deo v. Bani Mahto 
(1) Lord Parker of Wadditgton in de- 
livering the judgment of the Judicial 
Committee observed with regard to a 
register of Minhaidari villages as follows: — 
“Now, clearly the register is an official 
document and, therefore, it is admissible 
in evidence under s. 35 of the Indian Evi- 
dence Act. ‘It may be possible that, in the 
ease of such a document, if it could be 
shown that any particular part was in - 
excess of the official duty by reason of which 
it came into existence, that part might not 
be admissible but no attempt has been 
made to show this in the present case. 
The document has been admitted by both 
Courts below as proper evidence in the 
case, and their Lordships.see no reason: to 
reverse or to vary that decision” In the 
present case, there is no doubt that, under 
s. 102 cl. (a) of the Bengal Tenancy Act, it 
was the duty of the Settlement Officer to 


"record the. name of each tenant or occupant. 


In case of mistake, a suit might have been 
brought under s. 106 to correct the Record 
of Rights where the land had been recorded 
as part ofa particular estate or tenancy. 
Therefore, it is admissible and there is a 
presumption as to its correctness. I may 
also add that the Record of Rights has been 
admitted a3 evidence and a presumption 
has been raised as regards its correctnéss 
in the case of Sasi Kanta. Acharjya v. 
Sandhya Moni Dasya (2). In that case, | 
the Bengal Tenancy Act did not apply 
to the property with regard to which the 
Record of Rights had been made. The Chief 
Justice in delivering the judgment of the 
Court said. “Lam not prepared to go so far 
as to say thatin this case no presumption 
arose from the entry in the Record of Rights, 
but I am prepared to say that the presump- 
tion cannot be of such great weight as 
would be the caseif the entry were with 
regard to matters which are rightly and 
properly included in the Record of Rights.” 
In the present case, the Subordinate Judge ` 
bas relied on the presumption in favour of 
the plaintiffs and also on the evidence 
which supports that presumption. It has 
been held in two casesin the Patna High 
Court, namely, the cases of Wakilan v. 


(1) 47 Ind. Cas. 1; 22 O. W. N. 439; (1918) M. W. N. 
305; 280. L. J. 1; 23 M. L. T. 382; 20 Bom. L. R. 712 
12 Bur. L. T. 88 (P. C.). 

Zon 65 Ind. Cas. 4; 26 O. W. N. 483; 34 6. L, J, 


had 


$ 


A 
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. Deonandan Prasad (3) and Mazharul Ekbal 
v. Gopal Lal Roy (4) that an entry in the 
Record of Rights operates in the same way 
between landlord and tenant as between 
landlords of the sams or neighbouring 

‘estates and between tenant and tenant. 
I do not see any reason to differ from 
that conclusion. There are several cases 
of this Court to some of which our atten- 
tion was drawn by the learned Vakil for the 
respondents, namely, the cases of Barkat 
Ali v. Basant Nunia (5) and Gajadhar Pra- 
sad Singh v. Sheo Nandan Prosad Singh (6) 
in which this presumption of the Record of 
Rights was applied in cases of disputes be- 
tween tenant and tenant. This argument 
of the appellants, therefore, fails. The 
result is that the decrees of the lower Ap- 
pellate Court are confirmed and these 
appeals are dismissed with costs. 

Graham, J.—lagree. Section 103B,-sub- 
s. (3) of the Bengal Tenancy Act has, in my 
opinion, been in no way limited or restrict- 
ed by s. 147 B of that Act. If the inten- 
tion of the Legislature had been that the 
operation of that section should be limited 


to cases between landlord and tenant, that ` 


intention would have been clearly expressed. 
The words of s. 103B (3), as they stand, are 
plain and unqualified and I do not think 
that we ought to read into them a meaning 
which they do not express. Section 147B 
was an amendment made in 1907 
“and the circumstances in which that 
amendment came to be madeare explained 
in the notes on the clauses of the bill where 
‘it was stated as follows:—The proposed 
s. 147B is intended to define more clearly 
the force to be atdached to entries in the 


Record of Rights in proceedings and ‘suits . 
between landlord! and tenant as stich.. 


Underthe present: act such entries are pre- 
‘sumed to be correct until the contrary 
is proved. But cases have occurred which 
indicate that it is doubtful whether the 
Courts pay sufficient attention to this pre- 
sumption. It is proposed, therefore, to 
provide that the Courts shall have regard 
to the entries in the Record of Rights unless 
such entries have been proved by evidence 
to be incorrect, and that when a Court 
passes a decree at “variance with such 
entries, it shall record its reasons for so 


(3) 59 Ind. Cas 298; 5 P. L. J. 681; 2 P, L. T. 81. 

(4) Sk Ind. Cas. 483; (1924) Pat. 213; A. I. R. 1924 
Pat. 719, 

(5) 39 Ind. Oas, 356; 21 O. W. N, 175, 

(8) 51 Ind. Cas, 115; 23 0. W. N. 304, 


a o’ 
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doing,” Olearly, therefore, the amendment 
was not intended to qualify in any way the 
law as it already stood. The object in - 
view was merely to invite the attention of 
the Courts to the necessity‘of having re- 
gard to the entries in the Record of Rights. 
I agree accordingly with my learned bro- 
ther that these appeals must be dismissed 
with costs. 


Z. K. .Appeals dismissed. 





NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
SECOND CIVIL APPEAL No. 95-B or 1925. 
July 13, 1926. 
Present:—Mr. Mitchell, A. J. O. 

NARSINGDAS LAXMI NARAYAN— 

i PLAINTIFF —APPELLANT 
versus 
SHEIKH HUSSAIN— Darenpant— 
i RESPONDENT. 

Mortgage—Mortgaged property leased by mortgagor— 
Foreclosure decree obtained by mortgagee without im- 
pleading lessee as party—Relation between tenant and 
mortgagee. : 

A mortgagee who obtains a decree for foreclosure 
without impleading a tenant under the mortgagor 
as a party stands in the shoes of the mortgagor with 
regard to the tenant and cannot, till termination of 
his lease, lease to a third person. [p.-962, col. 1.] 

Appeal against a decree of the Additional 
District Judge, Amraoti, dated the 27th 
November, 1924, in Civil Appeal No. 233 of 
1924. ` 

Mr. R. R. Jayavant, R. B., for the Appel- 
lant. 

Mr. W. R. Puranik, for the Respondent. 


JUDGMENT. —One Wailaji was the 
occupant ofa half share in Survey No. 6 
in Khel Boch in the Ellichpur talug. He 
mortgaged it with the plaintiff-appellant, 
Narsingdas, but healso gave a lease to one 
Gangaram, who is not a party to this suit. 
When Narsingdas sued on his mortgage he 
did not make Gangaram. a party. Ganga- 
ram was holding ona lease which had not 
expired when the mortgage was foreclosed. 
When Narsingdas foreclosed the mortgage 
he gave a lease of the half share to the de- 
fendant-respondent, Sheikh Hussain, whose 
peaceful possession was interrupted by 
Gangaram. Sheikh Hussain then sued both 
Narsingdas and Gangaram, and it was held 
that Gangaram’s lease was good and that 
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his possession should not have been inter- 
rupted. The Court, however, awarded to 
Sheikh Hussain datlages amounting to 
Rs. 30, against Narsingdas, 

The present suit is by Narsingdas for 
arrears of rent against Sheikh Hussain. The 
claim has been dismissed by both the lower 
Courts, and in appeal it is now contended 
that as Sheikh Hussain had been awarded 
damages to the extent of Rs. 30 and had 
also appropriated some of the crops for the 
year in suit, he ought to pay his rent to 
Narsivgdas. This is the only point which 
has been argued in this appeal. 

The lower Court has based its decision 
on a passage in Nowrang Singh v. Janurdan 
Kisorlal (1), The passage referred to is at 
page 75* and runs as follows :—“ It may be 
pointed out that, before the Transfer of 
Property Act, it had been maintained in a 
long series of decisions that if the lessee 
were evicted by title paramount to that of 
the lessor or by a person to whom he had 
given the land on lease, the lessee was dis- 
charged from the payment of rent and 
might claim abatement or suspension.” 
The memorandum of appeal challenges the 
application of this ruling, but in argument 
the learned Counsel for the appellant 
claimed that it was in his favour, to the 
extent that it holds that the lessee is entitl- 
ed only to an abatement and not to a com- 
plete remission of the whole rent. The 
principle contained in the ruling should, in 
my opinion, be applied as follows to the 
. present case, The position is that Narsing- 
das could not give a lessee’s title to Sheikh 
Hussain when the land was inthe lawful pos- 
session of Gangaram undera valid lease. Nar- 
singdas stands in the shoes of the original 


occupant Wailaji, and his tenant is Ganga- 


ram, from whom he can obtain his rent if 
he chooses. He cannot be entitled to two 
rents, and once Gangaram successfully 
asserted his title as lessee in the other suit, 
the contract of landlord and tenant between 
Narsingdasand Sheikh Hussain fell thiough. 
if Sheikh Htissain has appropriated any of 
the crops of the field, that is a matter 
which concerns him and Gangaram alone, 
I consider that the point was appropriately 
decided by the lower Court, and I dismiss 
the appeal with all costs on the appellant. 
A S.D. Appeal dismissed, 


(1) 70 Ind. Cas. 461; 50 C. 68; 36 C. L. J. 28; 27 C. 
W.N. TL, A. L R, 1923 Cal. 41. 
“Page yi BU U, Ed]: 





KRISHNAMOORTAY v. RAMAYYÀ. 
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MADRAS HIGH COURT. 
Civiu Revtston Petition No. 655 or 1924. 
February 24, 1926. 
Present:—Justice Sir William Watkins 
Phillips, Kr., and Mr. Justice Madhavan 
Nair. 
POLEPEDDI KRISHNAMOORTHY, 
MINOR,’BY NEXT FRIEND YANAMANDRAM 
KRISHNAYYA— PETITIONER 
VvETSUS 
POLEPEDDI RAMAYYA AND OTHERS— 
RE -PONDENTS. 

Civil Procedure Code (Act V of 1908:, 0. XXXII, 
rr. 5 (a), 15—Rejection of pauper application under 
r, 5 (a)-—Subsequent application, whether berred by 
r. 15. 

Where an application to suc in forma pauperis is 
rejected under O. XXXII, r 5 a), C. P. C., a second 
application is not barred by the provisions ofr. 15 
which contemplate an inquiry and dismissal of the_ 
application on the merits. [p. 963, col. 2J . 

Bal Kaur v. Shib Das, 56 Ind. Cas. 2U7; 1 L. 151, 
Howa v. Sit Shein, 12 Ind. Cas 8 03; 9 L B. R. 93; 11 
Bur. L. T. 77, and Chinnammal v. Papaihi Ammal, 85 
Tnd. Cas. 982; A. I. R. 1925 Mad. 986, relied on. 

Atul Chandra Sen v. Raja Peary Mohan Mookerjee, 
33 Ind. Cas. 812; 20 O. W. N. 669, Khondkar Ali Afzal 
y. Purna Chandra Tewari, 84 Ind. Cas. 703; 40 O. L. 
J. 188; A. I. R. 1924 Cal. 1039 and Ranched Morar v. 
Bezanji Edulji, 20 B. 86; 10 Ind. Dec, (x. s.) 616, not 
followed. 

Petition, under s. 115 of Act V of 1908, 
praying the High Court to revise an order 
of the Court of the District Munsif of 
Tirupati, dated the 31st March, 1924, in O. 
P. No. 25 of 1928. 

Messrs, B.C. Seshuchasa Iyer and B. C., 
Sankaranarayuna, for the Petitioner. 
Mr. Ranganatha Iyer, for the Respond- 


enis, 

JUDGMENT. 

Phillips, 3.—The question for decision, 
is whether, when an application to sue in 
Jorma pauperis is rejected under O. 
ANI, r. ə (a), a second application is 
barred by the provisions of r, 15 of that 
Order? The Calcutia High Court in Atul 
Chandra Sen v. Raja Peary Mohan Mvuokerjee 
(1) held that there is no distinction be- 
tween orders of rejection passed under r. 5 
and orders of refusal passed. under r. 7 
and this view has been adoptedin Khondkar 
Ali Afzal v. Purna Chandra Tewari (2). 
There is also acase in Ranchod Morar v. 
Bezunji Edulji (3) where a: similar view 
appears to bave prevailed. 

On the contrary, we have the authority 
of the Lahore High Court in Bal Kaur v, 

(1) 83 Ind. Cas. 812: 20 ©. W. N. 669. 

(2) et Ind. Cas, 703; 40 C. L, J. 168; A.L 
Cal. 1039. 

(3) £0 B. 66; 10 Ind, Dec. (x.s) 616, 


. ` 


R, 1924 
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Shib Das (4) and of a Full Bench of the 
Burma Chief Court in Howa v. Sit Shein 
‘(5) that a distinction should be made be- 
tween these two classes of orders. They have 
held accordingly that an order passed 
summarily under r. 5 (a) is not a bar to a 
second application. The leading case is 
the one in Atul Chandra Sen v. Raja Peary 
Mohan Mookerjee (1) which distinctly holds 
that there is no-distinction between orders 
under r. 5 and orders under r. 7, No reason 
is given for coming to this conclusion ; 
and; a8 pointed out by the Burma Chief 
Cour’, there is, at least a verbal difference 
between these two orders.. I am inclined to 
think that there is more than a verbal 
difference. The orders are different in kind: 
Underr. 5 the Court rejects an application 
summarily and without enquiry, whereas 
‘ under r. 7 an order is passed after due 
enquiry into the merits ofthe application. 
The principle underlying r. 15 appears to 
be that of res judicata, viz., that: the Court 
will not entertain a second application 
when the first has been dismissed on the 
ground that the petitioner is not entitled 
to sue as a pauper. Any order passed 
under r, 5 (a) is of a summary nature based 
on the petition itself or on facts which 
are apparent at the time of presentation 
of the petition. For instance, if the peti- 
tion does not contain a schedule of proper- 


ty or if it is presented by the alleged pau-. 


per’s agent, it has to be rejected, and if we 
are to apply the -ruling of the Calcutta 
High Court, itcan never be represented. 
This goes a good deal further than the 
principle of res judi ata for it gives the 
force of res judicata to'a summary order 
passe without enquiry or contest and con- 
sequently, I think it is doubtful whether 
that is the inteution of the Legislature. It 
is noticeable that r. 15 refers to an order 
“refusing to allow an applicant to sue as 
a pauper” and these words are the iden- 
tical words used inr. 7 cl, (8) and it is 
clear thatr. 15 applies to such an order. 
I cansee no reason for extending it to 
include an order rejecting an application 
when such order does not either in terms, 
or- by implication, refuse to allow an ap- 
plicant tosue asa pauper. For instance, 
the rejection and return ofa petition pre- 
sented by anagent can hardly be said to 
amount toa refusal to allow the petitioner 


(4) 56 Ind. Cas, 207; 1 L. 151. >» 
n” 42 Ind, Cas. 803; 8 L. B. R. 93; 11 Bur, L. T. 
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to sue as a pauper, for there isno provision 
specifically prohibising its representation 


by the pauper himself. In the present case 


the order rejecting the apptication is very 
specific. The District Munsif states that 
he has to reject the petition but that he 
ought not to be understood as expressing 
an opinion on the question whether the 
plaintiff is a pauper or not, and there is 


clearly no adjudication on the merits by 


this order. I am, therefore, of opinion that’ 
such an order is not abar to the subse- 
quent presentation ofapetition based on the 
same right to sue. This view was adopted 
by my learned brother’ in Chinnammal v. 
Papathi Ammal (6) which was a case where 
the first petition had been dismissed for 
default. I would, therefore, hold that when 
there has been no enquiry under r, 6 and 
a consequent order under r. 7, the order 
rejecting the application is not a barto a 
second application. 

I may mention here that both in Ranchod 
Morar v. Bezunji Edulji (8) and tul 


. Chandra Sen v. Raja Peary Mohan Mooker jee 


(L) there had been an enquiry under r, 6 
although the Court purported to pass an 
order under r. 5. 

I would, therefore, allow the petition 
and remand’ the case for disposal on the 
merits, The respondent will pay the peti- 
tioner's costs. 

Madhavan Nair, J.—I entirely agree. 
In my judgment in Chinnammal v. Papathi 
‘Ammal (6) I have indicated the view that 
O. XXXHI, r. 15, O P. C., contemplates an 
enquiry and dismissal of“ the application 
to sue as a pauper” on the merits. Since 
that has not takeu place in this casa, the 
present application is not barred under the 
provisions of that Order. It must, therefore, 
be disposed ofon the merits. 

Y. N. V. Petition allowed. 


(6) 85 Ind. Cas. 982; A. I. R. 1925 Mad, 986. 





NAGPUR JUDICIAL COMMIS. 
SIONER’S COURT. 
Sgconp CIVIL APPEAL No. 224 of 1995, 

July 7, 1926. 

Present :—Mr. Kinkhede, A. J. C. 
TANIABAI—Dzcrrs HOLDER—APPELLANT 
Versus 
RANGNATH AND oTHsrs—RESPONDENTS. 
Civil Procedure Code (Act V of 1908), ss. 11, 47-~“Re 
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judicata”, whether applicable to execution proceedings 
—Decision incorrect in lew, applicability of 'res 
judicata—T'respasser in possession -—Decision on contest 
against, how fag binding on real owner—‘Legal re- 
presentative' —Discretion—Sufficient representation of 
estate--Wrong person made legal representative—Sale, 
whether can be set aside—Hindu Law~—Joint family 
property—Property standing in the name of a person 
'—Presumption— Devolution —Property, whether held as 
_legal representative or in personal capacity—Question, 
whether can be decided by executing Court—s. 47, 
applicability of--Judgment not inter partes—Rele- 

+ vancy—Hvidence Act (I of 1872), s. 18. : 

The principle of res judicata is applicable to execu- 
tion proceedings. A person who has been brought 
on record as the legal representative of a deceased 
judgment-debtor after due notice is, therefore, de- 
barred from raising any objection to the execution 
of the decree on the ground that he was not the 
legal representative of the deceased debtor and 
should not have been brotight on record as such, as 
the decision, having become final and binding as 
between the parties, cannot be re-agitated in a sub- 
rsh stage of the execution proceedings. . Fp. 966, 
col, 1. 

Epoor Ramasamy Reddy v. Kandadi Rangamannar 


` Iyengar, 23 Ind. Cas. 390: 26 M. L. J. 255; 15 M. L. 


T. 246; (1914) M. W. N. 622, Subba Chariarv. Muthu- 
veeram Pillai, 14 Ind. Oas. 264; 38 M. 553; 24 M. L. 
J. 545, Mungul Pershad Dichit v. Grija Kant Lahiri, 
8 C. 51; 81 A. 123; 11 C. L. R. 113; 4 Sar. P. C.J. 
249; 4 Ind. Dec. (x. s.) 32 (P. C.), Raja of Ramnad v. 
Velusami Tevar, 59 Ind. Cas. 880; 40 M. L. J. 197; 19 
A. L. J. 168; 13 L. W. 290: (1921) M. W. N. 51; 330. 
L. J. 218; 25 C. W. N. 581; 23 Bom. L R. 701; 29 M. 
L. T. 345; 48I. A. 45 (P.O), Palancheri Govinda 
Menon v. Pookote Kunti Krishna Munnadiar, 72 Ind. 
Cas, 397, 45 M. L. J. 71; 17 L. W. 566; (1923) M. W. 
N. 299; A. I. R. 1923 Mad. 649 and Rhairulla v. Dhan- 
meee 80 Ind. Cas. 905; A. I. R. 1925 Nag. 82, fol- 
lowed. i 

A decision cannot fail to operate as res judicata on 
the ground that itis erroneous in law. [p. 956, col. 
2 


A decision obtained on contest on the merits 
against the holder of a property, who is subsequent- 
ly found to be a trespasser, does, in the absence of 
anything to show that the decision was obtained 
through fraud or collusion, bind the rightful holder 
of the property. [p. 967, cols. 1 & 2] > 


Bachu Soorayya v. Toomuloori Chinna Anjaneyalu, 
52 Ind. Cas. 504; 36 M. L. J. 106 and Gnanambal 
Ammaly. Veerasami Chetty, 31 Ind. Cas. 920; 29 M. L. 
J. 698, followed. 

A wider discretidn is given to the Courts in the 
matter of the representation of the estate of 
deceased debtors. All that is necessary in such cases 
is a sufficient cid Saguaro of the estate through a 
paren who has the estate under his control. [p. 967, 
col, 2. < 

A Court is justified in refusing to set aside a sale 
on the mere ground that some member of the family 
who is a minor was not made a party to the execution 

` proceeding asa legal representative, if it can be 
shown that there was a debt justly due from the 
deceased_and no prejudice isshown to the absent 
minor. [ibid. : 

Under Hindu‘Law there is no presumption that 
every Hindu isa member ofa joint family or that 
ee as owns joint family property. [p. £67, 
col. 2. ae | : 

- Phe property standing in the name of any person is 
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prima facie his own and devolves on hig personal 
heirs such as his son, widow or daughter, etc. Tt is - 
only when it is admitted that he was a member of a0 
joint family and was interested in the property as 
such member that the right of the other members of 
the co-parcenary to take the property by survivorship 
to the exclusion of his personal heirs comes in for 
consideration. [p. 967, col. 2; p. 968, col. Lj i 

It is open to the executing Court to go into the 
question as to whether the legal representatives of a 
deceased judgment-débtor hold certain property in 
their own rights or as assets of the deceased debtor, 
liable to be taken under the decree. Such a question 
has to be decided under s. 47 of the C. P. O., by the 
Court executing the decree ‘and not by a separate suit. 
[p. 968, col. 1.] 

Beni Prasad Kunwar v. Lukhna Kunwar, 81 A. 323 
at pp. 327, 328; A. W. N. (1899) 104; 9 Ind. Dee, (N. 8.) 
915, relied on. : 


Though a judgment not inter partes does not oper- 
ate as res judicata, it may 
of evidence. [ibid.] 


Appeal against the decision of the District. 
Judge, Nagpur, in Civil Appeal No. 198 of 
1924, dated 14th March, 1925. 

Mr. A. N. Chorghade, for the Appellant. 

Mr. A.V. Wazalwar, for the Respondent. 


JUDGMENT.—One Yeshwantrao who 
was sonless and a widower-was indebted: to 
theappellant’s deceased husband, Bapuji. He 
died in 1917 leaving behind only daughters 
who claimed and actually took possession of 
his assets consisting of a malguzari village, 
absolute occupancy lands and other pro- 
perty by right of inheritance.. The property 
had also been mutated in the names of. the: 
said daughters., The present respondent 
No.1 is his brother and the other respond- 
ents are his nephews’ and grand-nephews. 
While the daughters were in possession 
and management of the estate of Yeshwant- 
rao, or, in other words, while they were 
effectively representing ihe estate of their 
father in virtue of their prima facie title 
baséd on inheritance, the aforesaid creditor 
sued them as legal representatives of the 
deceased and obtained a decree dated 25th 
January, 1919; directing that the debt of 
the deceased should be satisfied out of the 
assets held by them as such legal represen- 
tatives, 

If the estate had continuedin the hands 
ofthe daughters there would have been no 
difficulty in the matter of the satisfaction 
of the decree out of the: property left by 
Yeshwantrao, as it could be executed by 
attachment and sale of that property as con- 
templated by s. 52 of the C."P. ©. But on 
19th July, 1920, the present respondents 
instituted Civil Suit No. 13 of 1920 in’ the 
Court of the Additional District J udge, 
Nagpur, against the daughters for possege 


be used as @ relevant piece , 
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sion of the property on the ground that. 


Yeshwantrao and they formed a joint 
‘family, that the property in the hands of 
, Yeshwantrao was joint family. property 
‘and that they had become owners thereof 
by right of survivorship. The claim was 
dacreed against the daughters on 23rd 
November, 1921. The present respondents 
in due course entered into possession of 
` the property on 26th January, 1922, in 
„execution of their own decree. Thereafter 
the present appellant on 9th March, 1922, 
made a petition to the Court which passed 
the ddcree dated 25th January, 1919, for 
bringing the present respondents on record 
in place of the original legal representatives, 
on the ground that the assets held by the 
latter had gone to the hands of the former 
and supported their prayer by an affidavit. 
In other words, the decree-holder wanted to 
realise the decree. out of the property. of 
Yeshwantrao which the present respondents 
had-claimed and got by right of survivor- 
ship. The application thus raised a very 
important question about the executability 
of thedecree against the property in the 
hands of the present respondents. Notices 
were issued to them calling upon them to 
show cause why they should not be brought 
on record. as legal representatives on the 
ground that they held the assets of the 
decsased Yeshwantrao. The notices forthe 
hearing dated 7th June, 1922, were refused 
by the respondent No. 1. The case was, 
therefore, adjourned to 9th August, 1922. 
Fresh notices issued for that date were 
served on the respondents Nos. 1 and 2 
personally. At the hearing the executing 

- Court passed the following order :— 
“9.8.22, Applicant by agent. Non-appli- 
"cant ‘absent served. Names 


be" substituted. Papers be 

filed. 

i 5. K. Ghosh, 
Judge.” 


The application for substitution of names 
having thus been granted, the present 
respondents’ names were substituted as 
legal representatives in place of the original 
judgment-debtors. The order dated ‘9th 
‘August, 1922, became final and binding as 
between the appellant and respondents 
Nos. 1 and 2(Rangnath Rao and Jagannath) 
in theabsence of any appeal or review or 
_yévision. So faras minor respondents were 

. concerned, it may be said at once that in 
the absence of an order appointing duly 
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ds 
in the execution proceedings and to receive 
notices for them they were not bound by 
the order. For want of effectivé representa- 
tion on their behalf, the order is a nullity 
so far as they were concerned and I dis- - 
charge the same. 
ı Upon the basis of this order, execution 
of the decree issought to be taken out of 
the present appellant against the estate of 
Yeshwantrao inthe hands of the respond- 
ents. On llth January, 1924, an applica- 
tion for execution’ was accordingly made 
for attachment of the mulguzari village 
from the hands of the present respondents, 
Thereupon, the present respondents Nos. | 
and 2, for themselves and the minor respond- ' 
ents, objected to the attachment of the 
property on the ground that they were not 
legal representatives of the deceased and 
that the property had come into their 
possession by right of survivorship and 
could not be liable as assets belonging to 
the deceased. The decree-holder urged in 
answer that the present respondents were 
precluded from contesting their own 
character of legal representatives by reason 
of the aforesaid order dated 9th August, 
1922, and from challenging the liability of, 
the property in their hands on the ground 
that it had vestedin them by survivorship 
‘as the decision in Civil Suit No. 13 of 1920 
was erroneous and did not bind the decree- 
holder, who was not a party to it and that 
in any case the tenancy fields or atany rate 
the interest of Yeshwantrao in them con- 
stituted an asset in their hands and could 
be made liable. The executing Court held 
on the authority of Kaliappan Servai Karan 
y, Varadarajulu (1) that the decree obtain- 
ed by the decree-holder was not a decree 
against the estate of the deceased but was 
one passed against the daughters personally 
and that it was not open to the decree- 
holder to execute it against the estate in 
the hands of the respondents. Theapplica- 
tion was accordingly dismissed and the 
decree-holder’s appeal to the District Judge 
was also unsuccessful. Hence this second 
appeal. f 

he decision of this secondappeal depends 
upon the decision of two main points: 

(1) What is theeffect of the order dated 
9th August, 1922, and 

(2) Whether the village or the absolute 
occupancy fields sought to “be proceeded 
against for satisfaction of the decree can 

(1) 3 Ind. Cas. 787; 33 M. 79; 6 M.L. T. 190; FM 


qualified guardian ad litem to act fop them b. +: 651, 
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“be allel assets in the hands of the respond- 
ents. 

As stated above ie order so far as it 
directed substitution of the names of the 
‘minors was'a nullity. I, therefore, confine 
. the present discussion to the major respond- 
ents Nos. land 2. It appéars,to me that 
the order dated 9th August, 192 2> , passed as 
it was after notice, though ex parte was an 
adjudication upon the right set up by the 
decree-holder of executing the decree 
against the property in the hands of the 
major respondents and that the Court by 
ordering their names to be substituted en- 
forced that right and.in fact decided in 
favour of the executability of the decree 
` against the assets of the deceased in their 
hands. This order had, therefore, the 
force of a decree within the meaning of s. 
47, ©. P. ©., and fixed respondents Nos. 1 
and 2 with liability to satisfy the decree as 
the legal representatives of the deceased 
debtor out of such property as might be 
proved to be his assets in their hands. If 
they desired. that they could not be made 
liable as such legal representatives it was 
their duty to appear before the executing 
Court and contest the application. They 
failed to appear and object to such an 
order being passed. It is too late for them, 
to raise the present objection which, pro- 
_ perly speaking, they should have raised in 

_answer to the application dated 9th March, 
1922, before the order, 
1922, was passed or at any rate got the 
_ said order reversed by appropriate proceed- 
ings just then. The order was a decision 
in favour of the executability of the decree, 
and-on the principle of constructive res 
judicata. underlying on the’ provisions of 
s. 11 Expl. 4, ©. P. ©., the respondents 
Nos. 1 and 2 are debarred from raising any 
objection to the execution of the decree on 
the ground that they were not the legal 
representatives of the deceased debtor and 
should not have been brought on record 
as such. The game has now become final 
and binding as between the parties and 
the matter cannot be re-agitated in a sub- 
sequent stage of the execution proceedings: 
cf. Epoor Ramasamy Reddy v. Kandadi 
Rangamannar Iyengar (2), Subba Chariar v. 
Muthuveeram Pillai (3), Mungul Pershad 
Dichit v. Grija Kant Lahiri (4), Raja of 

(2) 23 Ind. Cas. 300; 26M. L.J. 255; 15M. L. T. 
246; (1914) M. W, N. 622 

3) 14 Ind. C&s, 264; 36 M. 553; 24 M. L. J. 545. 

(4) 8 0. 51; 81. A. 123; HOT R. 113; 4. Şar. P. ©, 
J. 249; £ Tnd, Dec. (x. s.) 32 (P. 0). 
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. Ramnad v.. Velusami Tevar (5), Palanchert 


dated 9th August, 
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Govinda. Menon v. Pookote Kunti Krishna ` 
Munadiar (6) and Khairulla v. Dhanrupmal 
(7) in which this principle of res judicata 
has been applied to execution proceedings. I, 
therefore, hold that the former order dated 
9th August 1922 operates as a bar against 
the respondents Nos. 1 and 2 re-agitating’ 
the question regarding the executability of 
the decree against them as legal represen- 

tatives of the deceased debtor: 


It is argued that in order that the pre- 
vious order dated 9th August, 1922, may bind 
respondents Nos. Land 2, it must be shown 
that the Court had jurisdiction to pass it 
and that itis not erroneous inlaw. It is. 
pointed out that the ©. P. C. contains no 
express provision of law to enable a Court 
to substitute, after the passing of a decree 
one person for another answering the 
description of a legal representative, on the 
execution side, and that the order is, there- 
fore, prima facie erroneous in law. I must 
say that the objection that because a deci- 
sion is erroneous it cannot operate as res 
judicata is untenable in face of a host of 
rulings to the contrary. The next question 
is had the Court no jurisdiction, either 
statutory or inherent to order the substitu- 
tion it did, and to execute the decree 


‘against, such newly substituted legal repre- 


sentatives. [n other words, does the order 
under consideration offend against the 
broad principle that no one who is not a 
party toa suitis bound by a decree pass- 
ed therein. In short, this objection raises 
a.very important question as to how far 
can a decree obtained against a wrong re- 
presentative in possession be executed by. 
bringing the right person on record at a 
subsequent stage of the case. Under the. 
old O. P., O. there was a conflict of deci- 
sions’ on this point, in some it was held 
that such a decree was not executable 
against the rightful heir, while in others 
that it was. The case in Kaliappan Servat 


. Karan v. Varadarajulu (1) relied on by the 


Courts below was a case decided under the 
old ©. P, ©. which did not define the ex- . 
pression ‘legal representative.’ It appears 
ths Legislature thought it expedient to 


(5) 59 Ind. Cas. 880; 49 M. L. J. 197; 19A. L. J. 
168; 13 L. W. 290: (1921) M. W N. 51: 33 G. L. J. 218 
35 OW. N.- 581; 23 Bom. D. R. 701; 23 M. L T. 345, 
48 I.A. 45 (P.C 

(6) 72 Ind. Cas. 397; 45M. L. J. 71; 17 L. W. 566; 
(1923) M. W. N. 299; A. I. R, 1923 Mad. 619. 

(7) 80 Ing. Cas. 905; A. I. R, 1925 Nag. 82, 
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widen the meaning of the word ‘legal re- 
- presentative’ so as to include even executors 
de son tort, and intermeddlers with. the 
` estate of the decsassd ‘debtor and thus 
provided for an effective representation of 
tha estate once for all for the purnosas of 
the litigation. The object of su >stantive 
legislation and even processual law is to 
help the decree-holder to reap the fruits 
of his decree and not to defeat it. It ison 
this principle that an exception to the 
broad principle referred to above has been 
recognjzed in favour ofa creditor in suits 
by him to recover a debt due by a decsased 
debtor, wherein the representation of the 


estate is incomplète but not insufficient. 


being bona file. The following decisions 
of ‘the Madras High Court iu particular 
_ throw useful light « on the point:— 

. Bachu Soorayya. v. Toomuloori Chinna 
Anjaneyalu (8) in which itis held that 
where a decree is passed for a debt due by a 
deceased debtorin asuit brought against 
a person in possession, but who is not 
the heir, of the deceased debtor's estate, 
` tho decree dnd, the proceedings in execu- 
tion of such decree bind the interest of 
the real heir; such a case is an exception 
to the general rule that proceedings in 
. execution of a decree do not bind the inter- 
e3i of any person who was never brought 
on the record as a party to the paben ne 
in the suit. In Gnanambal Ammal 
Veerasami Chetty (9) it was held that’ if 


. the plaintiff in good faith obtained a dec- 


ree against a person who was in possession 
of the debtor’s property and whom the 
plaintiff believed to be the legal heir, exe- 
cution proceedings taken in pursuance of 
‘that decree will bind the real heir. Reli- 
„anca was plated in support of this view 
on the Privy Council decisions in General 
‘Manager of the Raj Durbhunga v. Maharajah 
Coomar Ramaput Singh (10) and Rama- 
stwmi Chettiar v. Oppilamani Chetty (11) 
and on the new definition of ‘legal repre- 
sentative’ as given in s. 2 (LL) of the 
new ©.. P. O. The principle is that a 
.dazision obtained on contest on the merits 
against the holder of a property, who is 
subsequently found io be a trespasser, 


(8) 52 Ind. Cas. 509; 36 M. Ta. J. 198. 
{9) 31 Ind. Cas. 920; 29 M. L. J. 698. 


(10) 14 M. TA. 603; y W. R. 459; 10 B. L. R. P. O. 


ae 2 Suth P. O. J. 575; 3 Sar. P. ÈJ. 117; 20 E. R. 


iy 4 Ind. Cas. 1059; 33 N. 6; 6 M. L. T. 269; 19 M. 
L. J. 671. 
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does, in the absence, of anything to show 
that the decision was obtained throngh 
fraud or collusion, bind the réghfful holder 
of the property. 

The case in Rumasawmi Chettiar v. 
Oppilamani Chetti (L1) was decide lor ine 
principle which had already been aoplied 
by their Lordships of the Privy Conanecil 
in the well-known case of Malkarjun v. 
Narhari (12). The following observations 
of their Lordships of the Privy Council in 
Khiarajmal v Daim (13) are ussfulas show- 
ingthat a wider discretion is given to Courts 
in the matter of representations of the 
estate of the dezeased’debtors. “The Indian 
Courts have properly exercised a wide dis- 
cretion in allowing the estate of a deceased 
debtor to be represented by one member of 
the family, and in refusing to disturb 
judicial sales on the mere ground that 
soma members of the family, who were 
minors, were not made parties to the pro- 
ceedings, if it appears that there was a 
debt justly due from the deceased, and no 
prejudice is shown to the absent minors. 
But these are usually cises where the 
person named as defendant is de facto 
manager ofa Hindu family property, or hus 
the assets out of which the decree is to be satis fi- 
ed under his control.” The words underlined 
(italicised) by me are very relevant to our 
cass. They clearly imply that all that is 
necessary in such cases is a sufficient re- 
presentation of the estate through a person 
who has the estate under his control. The 
executing Court had, therefore, jurisdic- 
tion to order the substitution of respond- 
ents Nos. Land 2 as they by executing the 
decree had acquired control and possession 
over the estate of ths deceased debtor in 
place of the daughters, 

. Under Hindu- Liw, there is no presump- 
tion that every Hindu is a member of a 
joint family or thatevary joint family owns 
joint family property. The property standing 
in each man’s name is prima facie his own. 
It would, therefore, devolve 6n his personal 
heirs such as his own son, or widow or 
daughters and soon. Itis only when it is 
admitted that he was a member of a joint 
family and was interested in the properly a3 
such member that the right of the other 
member of the co-parcenary to take the pro- 


_ 337; 27 I. A. 216; 5 C. W. N. 10:10 X. L. 
m. L. R. 927; 7 Sar. P. C. J. 739 (P. C). 
.296 at p. 314; 9 C. W. N. 201:2 A. D J. 
L. R.I; 10. LJ, 384 321 A 23: S Say 
P.O. J. 734 (B.C). 


968 


verty by survivorship te the exclusion of 
his personal, heirs comes in for considera- 
tion. In tbe alfsence of son or widow, the 
daughters had the best prima facie right 
to take the estate by inheritance, whereas 
the right of the present respondents was 
dependent upon their proving that they 
formed a co-parcenary with the deceased so 
as to get the estate by survivorship. Under 
such cireumstancés the decree-holder was 
within his righis in selecting the daughters 
who were in possession of the estate in 
stead of the ‘present respondents who were 
then out of possession as the proper legal 
representatives for the purpose of obtain- 
_ ing his decree against the assets. It is 
not the case of the respondents that in 
_ doing so the creditor acted mala fide or that 

there was any fraud or collusion between 
“him and the daughters. I, therefore, 
hold that there was sufficient and proper 
representation of the estate.and that the 
order forsubstitution was passed with juris- 
diction and legally binds the present re- 
spondents Nos. 1 and 2 as effectively as if 


they had themselves been sued in the first, 


instance. f 
It is next conteńded that although the 
respondents Nos. 1 and 2 may be barred 


from contesting their position as legal re-. 


presentatives it is still open to them, to 
show that any. particular item of property 
which the decree-holder wants to proceed 
against as an asset of the deceased in their 


hands is not so liable, because it came to ' 


them in their own right and not as an 
asset of the deceased. Under the authority 
of the decision in Bent Prasad Kunwar v. 
Lukhna Kunwar (14), it is open to the exe- 
cuting Court to go into the question whe- 
ther they hold the malguzarz village in 
dispute as their own property, or whether 
they hold it as assets of the deceased debtor 
liable to be taken under the decree; such a 
question has to be decided unders. 47 of 
the C. P. O. by the Court’ executing the 
decree and not by aseparate suit. In this 
connection the decree-holder’s contention, 
that the judgment in Suit No. 13 of 1920 
does’ not bind him, requires to be consider- 
ed and decided. Although the judgment 
not being inter paries does not operate as 
res judicata it may be used as a relevant 
piece of evidence. In the course of the 
pleadings the decree-holder had also urged 
that the respondents Nos. 1 and 2 held 
14) 21 A. 323 at pp. A 7 A 
ue he aa) 915? 327, 328; A. W. N, (1899) 104; 9 
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possession of absolute occupancy fields ^. 
amongst other property and contended that 
the tenancy lands cr at any rate the interest 
of Yeshwantrao in them was an asset in 
their hands and as such liable to satisfy 
his debt. It is ‘clear that the incident 
of survivorship did not apply to devolution 
of the absolute occupancy holdings in the 
year 1917 when Yeshwantrao died and there 
is, therefore, room for’ that contention 
being successfully urged: Hindusingh v. 
Mangal (15) and Ranganath v. Vinayak (Civil . 
Revision No, 401 of 1924). . 

Thecase must, therefore, go back to the 
first Court for the determination of the 
question whether the respondents Nos. 1 
and 2 hold any assets of the deceased, 
Yeshwantrao, by the attachment and sale of 
which the present decree-holder’s decree- 
could be satisfied. The appeal succeeds and . 
is allowed with costs. Pleader’s fee Rs. 25. 
Costs in the Courts below will abide the 
result. i 

G. Appeal allowed. 


R. D. j 
(15) 72 Ind. Qas. 438; 19 N. L. R. 110; A. I. R. 1923 | 
Nag. 227; 6 N. L. J. 227. 


MADRAS HIGH COURT. 
FULL BENCH. 
Cıry Civit Court APeraL No. 67 
. oF 1422, ; 
October 27, 1925. 
Present:—Sir Victor Murray Coutts 
Trotter, KT., Chief Justice, Mr. Justice 
Krishnan and Mr. Justice Beasley, 
.PANNALA SUBBA RAO— 
DEFgeNDANT—APPELLANT 


VETSUs 
PARUPUDI LAKSHMANA RAO 
AND ANOTHER—PLAINTIF¥S— RESPONDENTS, 
Easements Act {V of 1882), s. 15--Easement right, 


“acquisition of, by prescription—Assertion of right of 


ownership over servient’ tenement, during statutory 
period, effect of. | 

A man is not finally precluded from claiming 
the benefit of an easement merely because in the 
course of legal proceedings he made an unfounded 
claim to be owner of the servient tenement, however 
strong evidence of such a claim might be against 
him. [p. 973, col. L] ` pare 

While the mere putting forward of a-wider claim 
in legal proceedings is not conclusive against a right 
of easement, yet the question quo animo egerit, to . 
what purported character are the acts of user to be 
tal is one which the Court must answer. 
ibid. ‘ : 

Acts dqne during the statutory period which are 
only referable to a purported character of owner can- 
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not validate a subsequent claim to an easement. 
The question of animus in each case is one of fact 
which must be determined. [p. 973, col. 1.] 

Lyell v. Lord Hoth fiela, (1934) 3K. B. 911; 84 L. J. K. 
B. 251;.80 T. L. R. 630 and -lttorney- -General for 
Nigeria v. Holt & Co., (1915) A. C. 599; 84 L. J. P. 
C. 98; 112 L. T. 955, relied on. 

Konda Reddi v. Ramaswami Reddi, 17 Ind. Cas. 
112; 38 M. 1; 6 L. W. 564, observations overruled. 

Appeal against the decree of the City Civil 
Court, Madras, in O.S. No. 487 of 1921. 

This appeal coming on for hearing on 
9th, 10th, 16th and 17th of March, 1925, 
upon perusing the grounds of appeal the 
judgment and decree of the lower Court 
and the material papers in the suit’ and 
upon hearing the arguments of Mr. S. 
Doraisami Tyer for the Appellant and of 
Mr. P. Satyanarayand for the Respondents 
and the case having stood over for con- 
sideration till- the 2nd, April, 1925, the 
Court (Phillips and Paga JJ.) made the 
following:— 


ORDER OF REFERENCE TOA 
FULL BENCH. 

Phillips, J.—In this case there are two 
houses Nos. 19 and 20,- adjoining one an- 
other and apparently they both originally 
. belonged to the same family. For many 
years past, and certainly for 20 years, the 
‘inhabitants of No. 20 have been using a 
privy situated in No.19 and for that pur- 
pose have been enjoying the right of way 
over portions of No. 19. The plaintiff in 
this case originally brought a suit in 1917 

for recovery of house No. 19, but that suit 

was dismissed. He has now brought the 
present suit for a declaration that he is 
absolutely. entitled to the latrine marked 
“O° in the plan and to the use thereof and 
in thezalteruative, asa right of easement. 
Although the plaintiff's suit to recover house 
No. 19 has been dismissed, yet in his plaint 
he persists in asserting his right to it, in- 
clusive of the latrine marked “O”, and he 
pleads in the alternative that he is entitled 
to the use of the latter as an easement. 

The learned City Civil Judge has found 

that this right has been established and 

has given a decree accordingly, and this 
decision ig in accordance with a decision 
of the Court in Konda Reddi v. Ramaswami 

Reddi (1). There it was held that the mere 

claim of the higher right of ownership 

would not prevent a person from acquiring 

a lesser right of easement, provided he 

can show that he asserted certain right of 

enjoyment over the land in question for 


_ (1) 17 Ind. Cas, 112; 38 M. 1; 6 L. W. 564, ` 
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the berefit of another land belonging to 
him. This case purports to followa Full 
Bench decision in Narendra Wat Baruri 
v. Abhay Charan Chattopadhya (D). A 
similar view was taken in this Court in 
Venkata Varahia Dikshitur v. Subbaroya 
Pillai (3). It isnow urged for the appel- 
lants that this view is opposed to the de- 
cision of the Judicial Committee in Attor- 
ney General for Nigeria v. Holt & Co. 
(4) and also to decisions in Jalaluddin v. 
Asad Ali (5) and Chunilal Fulehand v. 
Mangaldas Govardhandas (6) the two latter 
decisions being under s. 26 of the Limita- 


‘tion Act, the Easements Act not being ap- 
. plicable in those Provinces, 


I think it must 
be conceded that the contention that the 
decision in Attorney-General for Nigeria 
v. Holt & Zo. (4) is opposed to the deci- 
sions of this Court is correct. There their 


: Lordships say: 


“In substance the owner of the dominant 
tenement throughout admits that the pro- 
perty is in another, and that the right being 
built up or asserted, is the right over the 
property of that other. In the present case 
this was not so. ior these reasons their 
Lordships are of opinion that the grounds 
upon which the judgment appealed from 
are put cannot be maintained”. 

The question is not discussed at any 
length and’ the- case being one from South 
Nigeria, it is obviously not based upon the 
provisions of the Indian Easements Act 


‘and itis upon the language of s. 15 of that 


Act that this Court based its conclusion. 
Jn addition to the decision of the Judicial 


: Committee, we have been referred to a case 


in Lyell v, Lord Hothfield (7) which dis- 
tinguishes two earlier cases, De la Warr 
v. Miles (8) and Dawson v. pi Groggan (9). 
In the former case it was held by Brett, J., 
that the user having been established, the 
fact that the user was based upon a right 
which was found not to exist was not mate- 
rial. Cotton, L. J., came to the same con- 


(2) 34 C. 51; e L. J. 437; 11 GW,N. 20; 1AL 
L. J. 364 (F. I 
Ro 8 Ind. Oih. 502; (1911) 1 M. W. N. 95; 9 M. L. 


O (1915) A. C.-599; 81 LJ. P. C. 98; 2 L, T. 


Ki A. W.N. (1883) 66. 
(6) 16 B. 592; 8 Ind. Dec. (x. s.) 874. 
(7) (1914) 3 K. B. 911; 84 L. JK. B. 951; 30 T. L. 


630. 

(8) (4881) 1%, Ch, D. 535; 50 L.J. Oh. 754; 1i L, 
T. 487; 29 W. R 

(9) (1903) 1 Tr. R. 92 7 In LR, 42, 


. seems to be logical. 
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clusion. Nordo I think that the leading 
judgment of James, L. J?’, takes any different 
view. This case and the Irish case were 
considered in Lyell v. Lord Hothfield (7) by 

a single Judges and were distinguished on 
the’ ground that in those cases the acts of 
user were done in pursuance of an. alleged 
right in alieno solo although the claim was 
made under a mistaken belief, but where 
the acts were acts attributuble toa claim 
of the ownership of the soil itself, there 
ean be no question of obtaining an ease- 
ment. Thisis the view taken in Attorney- 
General for Nigeria v. IIolt & Co. (4). 
The question appears to be one of some 
difficulty, for it is not quite clear to me, 
why a person using aright of way on an 
other’s land as of right uninterruptedly 
for over 20 years should be allowed to cs- 
tablish a permanent right to the easement, 
whereas if that same person says that he 
used this right of way, because he was the 
owner of the land, he should by that mere 


- assertion be deprived of the right which 


would otherwise be held to have accrued to 
him. It must also be observed that if the 
acts aredonein pursuance ofa mistaken 
belief of ownership, or such belief is known 
to the real owner, an absolute title by 
prescription would be acquired-in 12 years 
whereas a lesser right of easement is not 
acquired even after 20 vears of the very 
same-enjoyment, Such a conclusion hardly 
As the decision of the 
question must depend upon the interpre- 
tation of s. 15 of the Masements Act, I 
think that possibly the judgment. of this 


Court may have to be modified in view of - 


the decision of the Judicial Committee 
which was based not on the Indian Ease- 
ments Act but on the English Law on 
the point which is very similar. I think, 
therefore, that itis desirable to refer toa 
Full Bench the question whether the deci- 
sion in Konda Reddi v. Ramasawmi Reddi 
(1) is correct. 

Odgers, J.-<In this case the plaintiffs 
sued as owners of house and ground No. 
20 Singarachari Street, Triplicane, and they 
also alleged that they were the owners of 
No. 19 in the same street, by right of in- 
heritance as reversioners to the last male 
holder. As to this latter house, they have 
brought a suit C. S.No. 222 of 1917 which 
was tried on the Original Side of this Court 
and Mr. Justice Coutts Trotter (as he then 
was) decided that No. 19 was not the pro- 
perty of the plaintiffs but of the defendants 
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and this judgment was confirmed in appeal 
O. S. Appeal No, 42 of 1919. The right 
in.dispute in the present case is the right 
of using a latrine which is in the com- 
pound of No. 19 and plaintiffs’ suit was for 
a declaration that they are absolutely “en- 
titled to their” latrine marked “O” in the 


“plan and to the use thereof as hithertofore. 


They claim user for more than 70 years. 
The prayer inthe plaint was amended on 
the 25th September, 1922, the suit having 
been begun onthe 17th August, 1921, by an 
alternaiive prayer that they are entitled to 
the use of the said privy “C”.as hitherto- 
fore as a right of easement. The learned 
City Civil Judge found that the plaintiffs 
were entitled toan easement, and on appeal 
to this Court it is contended that no right 


“of easement can be acquired on or over land’ 


which the acquirer believes to be his own. 
It is perfectly clear from the definition of 
an easement ins. 4of the Easements Act 
that no man can acquire an easement in 
land which is his own. The question is 
whether the belief or allegation that the 
land is his own when it is not really so 
makes any difference. In other words, has 
aman unders. 15 of the Easements Act to 
prescribe for an easement with a certain 
animus or not? The part of the-Hisements 
Act which will have to be considered is 
s. 15, para. (3). ~ 

“And where a right of way or any other 
easement has been peaceably and openly 


.enjoyed by any person claiming title there 


to, ag an easement, and as of right, without 
interruption, and for 20 years”. 

Section, 5 of the English Preseription Act, 
2 &3 Will. IV, Ch. 71, which corresponds 
to s. 15 (3). of the Indian Masements Act 
runs:— ` 

“The right of way must java been ac- 
tually enjoyed by any person claiming right 
thereto without interruption”. 

The provisions of this Act have been the 
subject of many decisions. For instance in 
Bright v. Walker (10), the words “as of: 

right’—which s. 15 reproduces in the Indian 
enactment—have been co: isidered,and it was 
laid down that under the Prescription Act 
the claimant must prove enjoyment for 
statutory period as of right, This would 
be impossible, for instance, if there were 
unity of possession of both the tencments . 
during all or part cf the time, compare the 
remarks of the same Judge (Martin, B.,) in 

(10) (1834) 1 C.M. & R. 211, 4 Tyr. 502; 3 L.J. 

Ex. 250; 149 E. R. 1057; 40 R. R. 536. 
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Onley v, Gardiner (11). In Gale on Ease- 
ments, page 238, it is laid down that one of 
the essentials for an acquisition of easement 
is that the enjoyment must have been .an 
enjoyment of the easement in the character 
of an easement distinct from the enjoyment 
of the land itself; and in Goddards on 
-Hasements, page 16, the author says that 
“Where a man exercises his right in his 
capacity as owner of the soil, the right he 
exercises is not an easement but a ‘propriec- 


tary right incident to the ownership of the. 


‘land.’ In Gardner v. Hodgson's Kingston 
Breweay Co. (12) Lord Lindley says:— 
“I understand the words ‘claiming right 
thereto’ and the equivalent words ‘as of 
right’ which occur in s. 5 (of the Prescription 
Act) to have the same meaning as the older 
expression nec vi, nec clam, nee precario” and 
adds “a title by prescription can be estab- 
lished by long peaceable open enjoyment 
only; but in order that it may be so estab- 
lished the enjoyment must be inconsistent 
with any other reasonable inference than 
that it has been as of right in the sense 
above explained....If the enjoyment is 
equally consistent with two reasonable 
inferences, enjoyment as of right is not 
established”, : 


In Attorney-General for Nigeria v. Holt & 
Co, (4), the respondents had built stores and 
sheds upencertainland reclaimed from thesea 
and for a long period had used it for purposes 
of their business and had had exclusive pos- 
session. The Crown appealed to the Privy 
Council against the Colonial judgment in 
so far as it declared that the respondents 
were entitled to an easement to place stores, 
ete., on the reclaimed land; and it was argu- 
ed that as the respondents were in exclusive 
possession of the servient land they could 
not acquire an easeinent over it by prescrip- 
tion, ‘Their Lordships held that the re- 
spondents thought they were making pro- 


per use of theirrighis as owners of property. 


abutling upon the sea and say: 


- “An easement, however, is constituted 
over a servient tenement in favour of a 
dominant tenement. In substance the 
owner of the dominant tenement through- 
out admits that the property isin another, 
and that the 1ight being built up or essert- 


(11) (1838) 4M. & W. 496; 1 H. & H. 381; 8 L J. 
Ex. 10%; 150 E: R. 1525; 51 R. R. 701. 

(12) (1903) A. GO. 229 at p. 239: 72 TL. J. Ch. 558; 
52 W.R.17; 88 L.T. 698; 19 T. L. R. 453; 
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ed is the right over the property of that 
other”. They refer Lyell v. Lord Hoth- 
field (7), In this case, the learned Judge 
found that for 60 years there Rave been dis- 
putes between certain bodies of shepherds, 
each asserting their own rights on the 
ground that the land belonged to the lord 


-of their own manor and not to the lord of 


the other manor. The Judge points out 
that: —“The feeding of sheep on the part of 
the manor in question was not done with 
the consent or acquiescence of Lord Hoth- 
field and itis the consent or acquiescence 
which lies at the root df a claim for preserip- 
tion,... Here the acts were acts attributable 
to a claim to the ownership of the soil 
itself”, and again at the end of the judg- 
ment he says:— 

“Here the enjoyment, such as it was, was 
attributable to a mistaken claim to a right 
to the soil”. 

As against this body of authority the res- 
pondents quote Konda Reddiv. Ramasuu mi 
Reddi (1), the decision of Sundara Ayyar 
and Sadasiva Ayyar, JJ., where itis held that 
“There is no reason why a ‘person who 
walks along a certain land without the per- 
mission of the true owner and in the asser- 
tion of a right to walk should not create in 
favour of the enjoyer a prescriptive right of 
easement, simply because, he mistakenly 


. supposes that he isthe owner of the Jand 


or asserts that his act of enjoyment is suffi- 
cient to give him the ownership by pres- 
cription”. 

Itis pointed out that in the 3rd para. 
of s. 15 of the Easements Act title need not 
be claimed as an easement and that enjoy- 
ment is required to possess two properties, 
viz., (1) that it must be as of right without 
interruption and (2) that it must be as an 
easement. The first quality is intended to 
show that enjoyment by license or under 
acontract which would not amount to a 
grant of an easement would be ineffectual 
to create aright by prescription. Then 
the other quality is that „the enjoyment 
should be as an easement and they quote 
illustration (b) to the section to explain 
whatis meant by the words “as an easement“ 


and they go on to say: 


“That the words mean that unity of title 
or possession during the period of the 
twenty years or a portion «thereof, makes 
the possession useless to create a right of 
easement”. The learned Judges in a pre- 
vious part of their judgment consider what 


gg 

is meant by adverse enjoyment, and they 
say that “the animus*possidendi of the 
adverse enjeyer would determine the title 
which he would acquire by prescription”, 
and that it might be open to the real owner 
to say that only an easement right was so 
asserted by the person in adverse enjoyment: 
“Ib being the adverse enjoyment or enjoy- 
ment without a lawful right that gives right 
to.a title by prescription.” In considering 
the case in Narendra Nath Baruri v. Abhoy 
Charan Chattopadhya (2), the learned 
Judges say: “Itis, of course, impossible 
to prove an animus to hold the land as 
owner. and at the same tims in virtue of a 
right-of easement”. 


It appears tome, therefore, that the learned 
Judgesin Konda Reddi v. Ramaswami Reddi 
(1) must be taken to hold that the animus by 
or under which a person exercises his right 
“in the case of a prescriptive right must be 
taken into consideration. The same obser- 
- vation may be made with reference to 

another case quoted by the respondents, 
namely, Venkata Varahia Dikshitar v. 
_Subbaroya Pillai (3), where it was held that 
a false belief of ownership does not neces- 
sarily preclude the acquisition of a right of 
easement. The learned Judges in sending 
down the case for a finding on the question 
whether the plaintiff has enjoyed the way as 
an easement as of right for the prescriptive 
period with reference to the circumstances 
they adverted to, say:—‘‘They are material 
for determining quo animo did the plaintiff 
enjoy the way”. 


The facts of the case are not reported, 
bat it would appear probable that the right 
‘of easement had been established previously 
and that this right was used’ to support a 
claim to ownership. 


Another case’ cited by the respondent 
was De La Warr v. Miles (8) and a pas- 
sage was relied on to the effect that if 
enjoyment is proved forthe time requisite 
under the Prescription Act as of right and 
not by permission it does not matter on 
what ground the claimant rests his alleg- 
ed title, A careful perusal of the judgment 
will, I think, show, however, that if is con- 
fined to one of the three grounds, custom, 
grant or prescripticu. There was, I think, 
no claim to a right of ownership in the case 
and it may further be said that this was 
'. not a case of easement at all but ofa profit 
a prendre. As in the case In Dawson v, 
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M'Groggan (9) where it was held that the 
defendants were entitled to presume a 
legal origin for an absolutely uninterrupt- 
ed assertion of rights to profits a prendre 
extending over 70 years. Reference was 
made toa case in Narendra Nath Baruri 
Abhoy Chandra Chatlopadhya (2) where a 
Full Bench of that-Court held that a suit - 
was not liable to be dismissed in limine 
because it contained alternative claims of 
ownership and easement. This is a matter 
of pure pleading and all that the Court 
held was that they are alternative claims 
and not so necessarily inconsistent that the 
plaintiff ran the risk of having his pleading 
struck out, In. this state of authorities, 
speaking for myself, Iam of opinion that 
the ruling in Konda Reddi v. Ramasawmi 
Reddi (1), with great deference to the opinion 
ofthe two eminent Judges who decided it, 
is wrong and that if a man exercises a 
right with the animus or consciousness ‘that 
he is exercising a proprietary right in his 
own land and nota right over another's 
land he cannot acquire a rightof easement 
by prescription. The question in this case is, 
if that premise is sound, with what animus 
did the plaintiff here assert his right to use 
the privy “O“. As already pointed out 
he asserted his ownership to No. 19 in a 
previous suit which went to appeal. That 
was in 1917. That was found against in 
1920. In 1921 he presented the plaint in| 
the present case insisting on his absolute 
title to the privy marked “C” and con- 
tinued to assert it for 13 months thereafter 
until he amended his plaint, and even then 
the claim to an easement is only inserted 
in the alternative. The state of a man’s 
mind can only be judged by his outward 
acts and it is certainly a question of fact. 
If one has'to judge the state of the plaint- 
iffs mind in this case, I do not see how 
the conclusion can be avoided that he 
persisted in his claim to this latrine as 
owner. Lagree in the order proposed by 
my learned brother. 3 

Mr. S. Doraisami Iyer, for the Appel- 
lant. 

Mr. P. Satyanarayana, for the Respond- . 
ents. i 


OPINION. 


Coutts Trotter, C. J.—We think 
that some of the expressions of the opinion in‘ 
Konda Reddi v. Ramaswami Reddi (1) cannot 
besupported. They areclearly in conflict 
with the, English cases of Lyell v. Lord 


(96 1. 0. 1926] 
. Hothfield (7) and the Attorney-General for 


Nigeria vy. Holt & Co. (4). There is 
nothing inconsistent with these two de- 


cisions to be found in De la Warr v. Miles | 


(8) because in that case the right was exer- 
cised as a right of a dominant over a servi- 
ent tenement, even though the owner of 


` the dominant tenement was in error as to the 


axact origin of the right he possessed and 
exercised. Though the English cases 
are, of course, decisions either under the 
English Prescription Act or the Common 
Law, we are satisfied that their principles 
apply tos. 195 of the Indian Easements Act. 
It -is clear that-a manis not finally pre- 
cluded from claiming the benefit of an 
easement merely because in the course of 
legal proceedings he made an unfounded 
claim to be owner, however strong evidence 
of such a claim might be against him. 
The learned Judges in Konda Reddi v. 
Ramaswami Reddi (1) seem to imply that 
the assertion of ownership during the period 
of user is not fatal to the success of a claim 
to an easement. To this proposition we 
cannot assent. Our opinion is that while 
the mere putting forward of a wider claim 


in legal proceedings is not conclusive against: 


a right of easement, yet the question quo 


animo egerit, to what purported character’ 


are the acts of user to be ascribed, is one 
which the Court must answer, and if 
Konda Reddi v. Ramaswami Reddi (1) 
implies the contrary we think it is 
wrongly decided. We agree with the 
conclusion of Shearman, J., in Lyell v. Lord 
Hothfield (7) that acts done during the 
statutory period which are only referable 
to a purported character of owner cannot 
validate a subsequent claim to an easement. 
The question of animus in this case is one 
of fact which must be determined in the 
light of these observations by the Division 
Bench to which the case will bé sent back. 
VYN. V. Reference answered., 
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SeconD CIL APPgAL No. 70B or 1925. 
April 26, 1926. 
Present:—Mr. Kinkhede, Officiating 
AJO, 
PANNALAL—PLAINTIFF—APPELLANT 
VeTSUS 
| RAJARAM—Derenpant— RESPONDENT. 

Transfer of Property Act (IF of 152), s. 91 -Civil 
Procedure Code (Act V of 1905), O. XXXIV, r.l- 
Mortgage swit--Lessee for term of years, whether 
necessary party. 

The words “any person hiving an interest in the 
property” or “having an interest in the right to 
redeem” as used ins. 9f of the Transfer of Property 
Act are sufficiently wide to include a lessee for a 
term of years and such a person is, therefore, a neces- 
sary party to a mortgage suit. |p. 976, col. 1.) 

Tarn v. Turner, (1888) 39 Oh. D. 456; 57 L. J. Ch. 
1085; 59 L. T. 742; 37 W. R. 276, followed 


Appeal against the decree of the Addi- 
tional District Judge, Amraoti, dated the 
22nd December, 1924, in Civil Appeal No, 
219 of 1924. 

Mr. V. N. Bapat, for the Appellant, 

Mr. M. B. Niyogi, for the Respondent. 


JUDGMENT.—This judgment will 
also govern Second Appeal No, 71-B of 
1925, One Barkya and his brother Khondya 
owned Survey No. 82 of Mouza Asegaon. 
They both mortgaged it on 8th January 
1912, to one Satuji. Barkya alone mort. 
gaged his half share in it to the plaintiff-ap- ’ 
pellant, Pannalal, on 15th April, 1916, with 
a condition for foreclosure. Barkya made 
default in payment and Pannalal, therefore 
sued him for foreclosure and obtained a 


final decree for foreclosure on llth Decem- 


ber, 1919. Barkya was the sole defendant in 
the case. A few months before the date of 
the mortgage suit Barkya and Khondya 
granted a lease of the entire field for a term 
of seven years by a registered-deed dated 
24th June, 1918, Ex. D-1, to one Amrit 
Narayan (D. W. No. 3) and put him in pos- 
session of the field. The mortgagee, Panna- 
lal, did not join the lessee as a party to the 
mortgage suit. In pursuance of the final 
decree for foreclosure the plaintiff took for- 
mal possession of his mortgagor’s share 
through Court ow llth February, 1920, Ex 

P-4; the actual possession, however, remained 
with the lessee. The prior mortgagee, Satu ji 

who is the father of the present respondent, 
Rajaram, entered into a transaction with 
his mortgagors, Barkya and Khondya, evi- 
denced by the registered sale-deed dated 
Sth March, 1922, whereby in consideration of 
Rs. 2,500 the latter assigned their interest, 
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in the property mortgaged to him. Out of 
the consideration Rse 1,900 were due on 
account of the prior mortgage, Rs, 800 were 
agreed to be *paid to the lessee Amrit in 
full satisfaction of his right of enjoyment of 
the lease-hold property for the unexpired 
term of three years (1332 to 1334 Fasli) and 


‘the balance Rs. 300 was to be paid in cash. 


A sum of Rs. 300 was paid to the-lessee that 
very day and the lessee delivered possession 
of the property to Satuji. A formal docu- 
ment of the transfer of the lease-hold rights 
which had remained to be executed was 
actually executed by Amrit in favour of 
Satuji on 26th June, 1923, Ix. D-2. 

Oa the strength of the title acquired by 
Pannalal as a co-occupant he instituted Suit 
No. 310 of 1922 on 18th December, 1922, 
against Satuji for pre-emption and posses- 


sion of Kondya’s half share on the ground - 


that Satuji failed to serve him with a 
notice as required under s. 206 of the Berar 
Land Revenue Code, and also claimed posses- 
sion of Barkya’s half share on the ground 
that by virtue of the foreclosure Barkya 
had no right to transfer the same to Satuji. 
Ono 6th June, 1923, the defendant, Satuji, 
filed his written statement asserting that 


he had aright to retain possession of the’ 


field in his capacity of an assignee of the’ 
lessee's right for the unexpired term of the 
lease and that in the same capacity he had 
aright to redeem the plaintiff's mortgage 
inasmuch as the original lessee, Amrit, was 
a necessary party to the foreclosure suit but 
the plaintiff had improperly omitted to join 
him as a party to that suit. The ‘plaintiff 
contested Satuji’s right to redeem ‘and 
urged that he (Satuji) ‘could not claim to 
redeem in that suit. Satuji instituted an 
independent Suit No. 142 of 1923 on 10th 
July, 1923,for redemptionin the same Court. 
That suit was stayed till the disposal of 
Suit No. 310 by agreement of parties. 

The Court of firstinstance held that as the 
present respondent was a prior mortgagee 
purchaser, and the plaintiff-appellant was a 
subsequent moftgagee who had foreclosed, 
the latter was not entitled. to get back the half 
share of Barkya without redeeming the prior 
mortgage, but that he was entitled to exer- 
cise his right of pre-emption in respect of 
the other share in his capacity of a co- 
occupant. A decree for pre-emption was 
accordingly passed to that effect. It was 
fursher hel d that the lessee, Arit, should 


o have been joined asa party to the mortgage 


suit, that the foreclosure decree did not, 
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therefore, affect his rights asa.lessee and 
could not bind him or the defendant who 
acquired possessory rights including the 
lease, but that as the lease-hold rights had 
terminated and in faci were surrendered 
there was a merger of the lease-hold rights 
on the principle underlying s. 111 (d) of the 
Transfer of Property Act. In this view a 
decree dismissing the redemption suit was 
passed. ; 

Against the decrees thus passed the pre- 
sent respondent, Rajaram appealed, and 
Pannalal filed a cross-objection in the 
appeal arising out of the pre-emption 
suit. The Additional District Judge . 
allowed both the appeals and dismissed 
the cross-objection having held that there 
was no merger of the lease hold rights, 
but.that the intention was to keep those 
rights alive, and that the present respond- 
ent was, therefore, entitled to redeem: the | 
present appellant’s second mortgage on 15th 
April, 1916. He also held that as the fore- 
closure was subject to Rajaram’s right to . 
re-open it, Pannalal would on redemption 
cease to be a co-occupant, and in that view. 
no right of pre-emption could accrue to him.. 
until Rajaram fails to redeem him. 


The appellant has come up in second 
appeal against the decrees passed by the 
Additional District Judge. ltis urged on 
behalf of the appellant, Pannalal, firstly, that 
a lessee for a term of years is not a person 
having any interest in the property and 
as such has no right to redeem under s. 91 
ofthe Pransfer of Property Act. He was 
not, therefore, a necessary party to the mort- 
gaye suit under the provisions of O- XXXIV, 
r. l ofthe ©. P. C, and that consequently 
his assignee could not claim to re-open the 
foreclosureand offer to redeem the mort- 
gage dated 15th April, 1916, secondly, that 
even if the lessee may have aright tọ re- 
deem and as such be a necessary party to 
the mortgage suit, the lease had determined 
on 9th March, 122, when the lessee sur- 
rendered or relinquished his rights in favour 
of his lessor in consideration of a payment 
of Rs. 300 and that Satuji thus had no sub- 
sisting right to redeem the morlgage on the 
day when he filed the suit for redemption. 
Reliance is placed upon a decision of the - 
Allahabud High Court in Raghunandan 
Prasad v. Ambika Singh (1), and also of 


: (1) 29 A. 679 at p. 682; A. W. N, (1907) 297; 4 A. L, 
. 703, 


(9b oi. 
this Court in Shanker Singh v. Hukumchand 
(2) in support of the first contention. 


“I will now proceed to deal with, the first 


contention, Both the cases relied on by the 
appellant were cases wherein leases were 
permanent. The appellant seeks to dis- 


` tinguish these cases from the present case 


7 


on the ground that the case of permanent 
lessee must necessarily be distinguished 


trom thatof a lessee fora term .of years. 


The respondent’s learned Advocate relies 
upon the case in Shanker Singh v. Hukum- 
chand (2), and urges that the principle on 
whicli the lessee in that case was given a 
decre@ for redemption equally applies to the 
lessee for a term. and has brought to my 
notice other decisions of this Court’ in 
Ghulam Nabi v. Kanhai Singh (3) and 
Sheoram v. Jamnabai (4), wherein lessées 
for aterm of years were held entitled to 
redeem. A person cannot be said to have 
any interest unless he can be prejudiced by 
foreclosure or sale in pursuance of a mort- 
gage. It is on this principle that the neces- 
sity or otherwise of joining a lessee as a 
party to a mortgage suit must be determin- 


‘ed. A lease of immoveable property as 


defined in s. 105 of the Transfer of Property 
Act is .““a transfer of aright to enjoy such 
property made for a certain time, express or 
implied, in consideration of a price paid or 
promised...... “ After the creation of a 


- valid mortgage what is left with the mort- 


gagor is the equity of redemption. If the 
mortgage is without possession the mort- 
gagor's equity of redemption comprises also 
the right to enjoy the mortgaged property. 
Consequently, if the mortgagor grants a 
lease of the mortgaged property to another, 


‘the latter becomes a transferee of a portion 


of the equity of redemption and as such is 
a person having an interest in the property 
or at least in the right to redeem the pro- 
perty within the meaning of s. 91, cls. (a) 


and (b) of the Transfer of Property Act. 


The principle on whicha person with 
whom the mortgagor without the consent 
of his mortgagee had contracted in writing 
to grant him a lease of the mortgaged pre- 
mises for a term of 2] years determinable on 
notice at the end of the first 7 or 14 
years at a certain yearly rent and who had 
entered into possession under ‘the contract 
and subsequently on notice from the mort- 


gageo paid rent to him but” the mort-- 


(2) 47 Ind. Cas. 99; 14 N. L. R. 117 at p; 120. 

(3) 59 Ind. Oas. 511; 16 N. L. R, 180. 

(4) 65 Ind, Oas, 503; 19 N, L. R. 18; A.L R. 1923 
Nag, 273, 


~ 
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gagee having refused to concur in the lease 
to him, was held’ entitled to redeem the 
mortgage, is well explained in Tarn v. 
Turner (5), and the following observations 
of Kekewich J., at p. 460* are very instruc- 
tive:— 

“The mortgagor has an estate in the land, 
and he can deal with that estate in the land 
just as much as if he had-never made a 
mortgage, and can sell it, settle it, create 
charges upon it in favour of his wife or 
children, or demise it; he can do anything 
he pleases with it,as if he had the estate 
in fee unencumbered, but always subject to 
the mortgage....When he conveys away his 
estate or part of his estate in the land he 
necessarily gives to each of the persons in 
whose favour he grants an estate the right 
to do that which be himself can do, that is 
to redeem the mortgage....1t has always been 
held since the dectrine of redemption hag 
been worked out in Courts of Equity that 
any person who is thus entitled to an inter- 
est carved out of the fee simple is entitled 
to come inand redeem, subject, of course, to 
any other, equities paramount which affect 
the estate, only coming in in his proper 
place and being necessarily subject to those 
who are prior to him. Well, now, I am told 


. that that does not affect a grant or demise 


for years; that although ifthe mortgagor 
were to grant an estate in fee, or for 
life, orto make a provision for a jointure 
for his wife, or to provide for her by Will 
a rent-charge in the nature of dower, to 
charge portions or otherwise carve an 
interest out of his estate in that way, al- 
though each of those persons would ke 
entitled to redeem, yet, ifhe demises for 
ninety-nine years or for twenty-one years 
atenant tor yearsis not entitled to redeem. 
It strikes me that is contradictory of the 
whole principle on which the doctrine of 
equity of redemption depends. The answer 
is that there is no authority on the point 
that this law of redemption has now been 
well settled fora great many years, and 
that in no text-book can “you find’ any 
recognition of the right, of a tenant for 
years to redeem.” 

After discussing the argument based on 
the want of authority and observing: that 
itis unwise to speculate why there is no 
authority-the learned Judge proceeded to 
hold that É 
aa a oa D. 456; 57 L. J, Oh. 1085; 59 L. T, 
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“The mere fact that nobody has seen a 
tenant for years made a party to a foreclo- 
sure suit does not Beem to me to carry 
the questiog any further.” He also endors- 
edthe views of Lord Hatherley wherein he 
accepted his interpretation of the words 
“any person who is entitled to an interest 
in any part ofthe land may redeem” as 
meaning “any person interested in the 
equity of redemption is entitled to redeem 
however small the interest may be. 

In conformity with this principle the 
right of the tenant under the agreement to 
redeem the mortgagee was upheld. Lopes, 
L. J., at page 470* puts the matter very 
tersely in the following words :— 

“ Since the mortgage by Wilson to the 
defendant, the plaintiff has agreed to be- 
come tenantof the mortgagor and isentitled 
toa lease. There is no binding agreement 
for any tenancy between the plaintiff and 
the mortgagee, the defendant Turner. The 
position of the plaintiff, therefore, is this, 
that unlesshe is allowed to redeem he 
may be evicted by the defendant. In these 
circumstances has he a right to redeem? I 
think he has, It is clear thatthe assignee 
of the mortgagor can redeem; and I can 
see no difference between the assignee of 
the whole estate of a mortgagor and an 
assignee by demise such as the plaintiff is 
in this case. The plaintiff bas an interest 
in the equity of redemption, and can, there- 

e, redeem.” 
sas the authority of this decision I hold 
that the words “any person having any 
interest in the property ” or “any person 
having an interest in the right to redeem 
the property” as used in s. 91 of the 
Transfer of Property Act are sufficiently 
wide to include a lessee for aterm of years. 
Amrit was, therefore, a necessary party. to 
the mortgage suit: not having been joined 
he was entitled to institute a suit for re- 
demption under s. 91. The present respond- 
eut's father was, therefore, entitled to re- 
deem the appellant's mortgage dated lèth 
April, 1916, in exercise of the rights of 
Amrit which he acquired. | 
` The next question is, what is the effect of 
the transaction dated 9th March, 1922, on 
this right of redemption of the lessee ? Was 
it ‘the intention of Satuji as also of 
Barkya, Khondya and Amrit to determine 
the lease with effect from 9th March, 1922, 
or to keep the unexpired term of the lease 
alive for the benefit of Satuji? The find- 


*Page of (1888) 49 Ch, D.— [Ed] i 
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ing ofthe lower Appellate Court that the 
intention of Satuji was to keep alive the 
lease-hold rights of Amrit is challenged 
before me on the ground that the contract 
with the lessors as evidenced by the salė- 
deed dated 9th March, 1922, and the transfer. 
deed dated 26th June, 1923, amounted to a` 
surrender rather than to an assignment of’ 
the unexpired term. I am not prepared 
to accept this contention. Pannalal had 
already foreclosed the interest of Barkya 
and ina way stepped into his shoes with 
effect from llth December, 1919, when the 
final decree for foreclosure was passed in 
his favour. He thus became substituted as 
Amrit’s co-lessor with Khondya and as he 
was admittedly nota party to the. transac- 
tion dated 9th March, 1922, it was impossible 
to bring about a merger of the lease-hold 
rights of Amrit into the greater interests 
of the lessors. The transaction dated’ 9th 
March, 1922, could not but be an assignment 
of the lease-hold rights for the unexpired 
term to Satuji. In short, the transaction 
was a transfer and not a surrender, and 
Satuji was, therefore, legally competent to 
institute the suit for redemption and thus 
re-open the foreclosure decree obtained by 
Pannalal behind the back of his assignor 
Amrit. The assignment of the lease-hold 
rights was completeon 9th March, 1922, when 
the payment was made and possession hand- 
ed over to Satuji. The. execution of the 
transfer deed dated 26th June, 1923, was a, 
mere formality. The mere circumstance’ 
that this document was executed after the 
suit for pre-émption was filed, does not 
take away from the present respondent 
the right to redeem which the present re- 
spondent’s father had acquired under the. 
transaction dated 9th March,-:1922, I am 
not, therefore, impressed by the appellant's 
contention that the transfer dated 26th 
June, 1923, being subsequent to his suit; 
the defendant could raise no valid defence 
on its basis, f f 

The result is that the decision appealed 
against is correct and the decrees passed 
by the lower Appellate Court must be 
upheld. The appeals will be dismissed with 
costs. 


€. R. D. Appeals dismissed, 
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- LAHORE HIGH COURT. 
CRIMINAL REVISION No. 516 or 1926. 
; June 12, 1926, 
Present:—Mr. Justice Harrison. 
BUTA SINGH—AcccsED—PETITIONER 
VETSUS 
-  EMPEROR—Rzsponpent. 
Criminal Procedure Code (Act V of 1898), ss. 87, 88, 
89, 439, 580 (a)—Attachment of property without 
warrant, illegality of—Inherent power of Court to 
release—Scope of s. 89, 
It is only when an applicdnt shows both that he 
had not absconded and that he had not proper notice, 
that preperty, can be restored under s. 89, Gr. P. €. 


’ Further, under the section it is not only necessary to 


make an application but also to prove the necessary 
facts within two years. [p. 978, col, 1} : 

In ve Nilkanth Ram Chandra Kulkarni, 19 Ind. 
Cas. 333; 15 Bom. LR. 175; 14 Cr, L. J. 247, relied 


_ on. 


Where land is attached regarding which no warrant 
has, been issued, tae High Uourt may in view of the 
provisions of ss. 539 (a) and 439, Or. P. Œ, release the 
property from attachment in exercise of its inherent 
powers, where it cannot do so under the strict 
provisions of s, 89. [ibid.] ` 

.Case reported by the Səssions Judge, 

Attock, at Campbellpur, with his No. 803 
of 23rd March, 1926. 
_ FACTS—'"The petitioner was wanted 
in a s. 493 case and it appears that as he 
was absconding proceedings were taken 
against him under s. 87/88, Cr. P. O., in 
April, 1921... l . 

On 28th March, 1925, petitioner applied 
for the release of the property sold and at- 
tached. The learned District Magistrate 
has rejected this application on the ground 
that two years is the maximum period 
within which an application may be’ made 
under s, 89, ; 

The accused's application for. attached 
property under s. 87/88 was rejected by 
- Khan Sahib Muhammad Amir Khan, Hono- 
rary Magistrate, Second Class, at Pindigheb, 
in the District of Attock on 40th May, 1925, 

GROUNDS.—Petitioner asks me to 
move the High Court on the révision side 
on the following grounds:— 

(a) that the terms laid down in s. 87 for 
the attachment of property have not been 
complied with; 

(b) that in any case there has been no 
attachment of the property in Mallowali. 

With regard to (a)— `’ 

1, The law requires that the proclama- 
tion should be published not less than 30 
days prior to the date on which the accused 
is required to attend. In the present case 
publication took place within 30 days of 
the date fixed for hearing. 4 
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2. The law requires that publication: 
shall be made in thr$e different ways. The 
record though it shows that three copies of 
the proclamation were made only shuws 
that one copy was duly published. 

. With regard to (b)—- 

The Magistrates order states that the 
accused's land in Ganda Khas should be 
attached. The Girdawar, however, also at- 
tached his land in Mallowali. a 

The Pablic Prosecutor contends that as 
petitioner has failed to prove that he was 
not absconding as required by s. 89 this 
Court should take no action. He further 
contends that as more than two years have 
elapsed from the date of attachment no 
petition lies under s, 89. 

Ido not think there is any force in either 
of these contentions in view of Malli v. 
Emperor (1) and Emperor v. Multan Singh 
I accordingly forward the records to the 
High Court for orders. 

Mr. Anant Ram Khosla, for the Petitioner, 

Mr. Muhammad Rafi, for the Government 
Advocate, for the Respondent, 

ORDER.—This case has been reported 
by the Sassions Judge of Campbellpur who 
recommends that certain proceedings taken 
in the year 1922 under s. 87/88, Cr. P. C. 
should be quashed. The facts are that a 
case was pending against one Buta Singh 
from 1921 onwards, In -1922 proceedings 
were taken under 8, 87/38, and in these pro- 
ceedings there were certain irregularities, 
On the 28th March, 1925, Buta Singh 
appeared and applied to Malik Muhammad 


- Amir Khan, Honorary Magistrate, to have 


the property released which was still in the 
hands of the Receiver, This application was 
dismissed as barred by time and the appeal 
to the District Magistrate was dismissed on 
the ground that it was barred by time from 
the date of the Magistrate's order. A petis 
tion for revision was accepted by the Ses- 
sions Judge and the District Magistrate 
then dismissed the appeals on the merits 
, holding that it was barred -by time under 
s. 89 of the Cr. P. O. The Sessions Judge 
has now forwarded the proceedings and 
pointed out the irregularities, the first of 
which is said to be that the terms of s, 87 
were not strictly complied with in that 30 
days’ interval was not allowed and only ona 


(1) 42 Ind. Cas. 595; 39 P. R. 1917 Gr; 18 Cr. L. J. 


918. 48 P. W. R. 1917 Or. , 
9 @) 54 Ind. Oas, 994; 82 P, R. 1019 Cro 21 Cr. LJ; 
10, 
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copy was duly published. As regards one 
copy more than thirty days were allowed, 
as regargs the second less and two were 
duly publisfed and not one. The second 
irregularity is more serious. The warrant 
directed land in Ganda Khas to be attached. 
The Girdawar, however, attached lands in 
Ganda Khas ‘and Mallowali villages. 

As to the first point, it is clear that it 
cannot be urged as the applicant has not 
shown that he did not abscond forit is only 
when he shows both that’ he had not ab- 
sconded and that he had not proper notice 
that the property cau be restored. Counsel 
contends that as the application was sum- 
marily dismissed it was impossible to prove 
that hehad not abscohded. This is sa but 
the terms of s. 89 are strict and as held in 


In re Nilkanth Ramchandra Kulkarni (3) 


it is not only necessary to make the petition 
but also to prove the necessary facts within 
the period: of two years. The only point, 
and a difficult one, is whether I can inter- 


{ere in the matter of the land wrongly at- - 


tached in Mallowali village. In accordance 
with the strict terms of s. 89 I cannot, but 
1 think under s. 520 (a) read with s. 439, as 
an act which is clearly illegal has been com- 
mitted and land has been attached regard- 
ing which no warrant was issued, it will 
not be right for me to overlook this grave 
irregularity, and in the exercise of -my 
inherent power release such part of the 
property as is situated in Mallowali. For 
the rest the application is dismissed. 
A. N. A. Application partly allowed. 

37) 19 Ind. Cas, 383; 15 Bom. L. R. 175; 14 Cr. L. J. 
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MADRAS HIGH COURT. 
FULL BENCH. ` 
CRIMINAL Revision Case No. 490 or 1925, 
(Case RErERKED No. 66 or 1925). 
February 15, 1926. 
Present:—Sir Victor Murray Coutts 
Trotter, KT., Chief Justice, Justice Sir 
William Watkins Phillips, KT., Mr. Justice 
Krishnan, Mr. Justice Beasley and 
Mr. Justice Madhavan Nair. ` 
TIRUVENGADA MUDALI—Accusep 
| versus 
-TRIPURASUNDARI AMMAL— 
* CoMPLAINANT. 

Penal Code (Act XLV of 1860), s. 499, Exception 8 
Defamatory statement in complaint to Magistrate— 
Whether absolutely privileged—Rules of English Com- 
qnon Law, applicabitity,of, 


hg . 
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' convicted him, 
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A defamatory statement made in a complaint to a 
Magistrate is not absolutely privileged. The privilege 
is qualified only and should be confined to the excep 
tions to s. 499, Indian Penal Code. [p. 980, col. 1.] 

The privilege defined by the exceptions te s. 199 of 
the Indian Penal Code must be regarded as exhaustive 
as to the cases which they purport to cover and re- 


course cannot be had to the English Common Law to . 


add new grounds of exception to these contained in 
the Statute. (p. 981, col. 2.) 
Potaraju Venkata Reddy v. Emperor, 14 Ind. Cas. 


659: 36 M. 216: (1912) M. W. N. 476; 13 Cr. L. J. 275; - 


ILM. L.T. 416; 23 M. L. 3.39, Muthuswami Naidu 
v. Emperor, 14 Ind. Cas 757; 37 M. 110; 11 M. L. T. 
+31; 13 Cr. L. J. 293, overruled. , 

In re Gopal Naidu, 73 Ind. Cas. 343; 16 M. 605; 17 
L. W. 592; 44M. L J. 685: 32 M. L. T. 3520(1923) M. 
W. N. 425; A. I. R.1923 Mad. 523; 24 Cr. L.J. 599, 
Satis Chandra Chakrabarti v. Ram Dayal De, 59 Ind. 
Cas. 143; 48 © 388: 32 O. L. J. 94; 24 C. W. N. 982; 
22 Cr. L. J. 31, UcDonnell v. Emperor, 92 Ind Cas. 
737: 3 R. 524; A. I. R. 1925 Rang. 315; 4 Bur. L.J. 147; 
27 Cr. L; J. 321, approved.’ 

Case referred for the orders of the High 
Court under s 438 ofthe Cr. P. ©., by the 
Sessions Judge of North Arcot in his letter 
dated the 2sth July, 1925. 

This case coming on for hearing on 
the lst December, 1925, upon’ perusing the 
letter of reference, and the records submit- 
ted therewith, and upon hearing the argu- 
ments of the Public Prosecutor on behalf 
of the Crown, and the accused and the 
complainant not appearing in person or by 
Pleader, and thé case having stood over 
for consideration till the llth December, 
1925, the Court (Waller and. Madhavan. 
Nair, JJ.), made the following 


ORDER OF REFERENCE TO A 
FULL BENCH, ; 
- Waller, J.—This is a reference by the 
Sessions Judge, North Arcot; Petitioner 
filed a complaint against three persons 
charging them with offences under gs, 448 
and 323, Indian Penal Code. In that com- 
plaint he described the first of them as 
being the paramour of the second, the de- 
scription being quite unnecessary for the 
purpose of the complaint, which had itself 
been preferred as a counterblast to a prior 
complaint presented against the complain- 
ant by one of the persons defamed. Re- 
spondent thereupon charged petitioner with 
defamation. The Sub Divisional Magistrate 
The Sessions Judge has 
made a reference to this Court, pointing 
out that the conviction is illegal in view 
of the decision in Muthuswami Naidu v. 
Emperor (1). That decision follows the 


(1) 14 Ind. Cas. 757; 37 M. 110; 11 M. L, T, 481; 13 
Cr. L. 9,293. i 


, which initiates a proceeding 


. this. 
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well-known case in Potaraju Venkata Reddy 
v. Emperor (2) in which it was ruled that 
neither party, witness, Counsel nor Judge 
could be held liable for defamation on 
account of words written or spdken in any 
proceeding before a Court recognized by 
law. The Judges remarked “We do not 
‘think that a statement in a complaint 
should be 
held to, be entitled to less privilege than 
other statements made by parties in the 
subsequent stages of the proceedings. If 
the complaint is false, then the defendant 
woul be entitled to prosecute the com- 
plainant for preferring a false charge.” I 
must confess that I am unable to see the 
force of the last argument in a case like 
This is not a case in which the 
charge is that the substance of the com- 
plaint itself is defamatory. What is charg- 
ed is that, into a complaint of house- 
trespass and hurt, a malicious and irrele- 
vant libel has been introduced. To suggest 
that the defamed person’s sole and sufti- 
cient remedy is to prosecute the complain- 
ant for bringing a false complaint of house- 


. trespass and hurt is to deprive him of any 
‘ remedy whatever against the defamatory 


statement. The other argument is based 


‘on Potaraju Venkata Reddy's case (2), I 


have elsewhere in Oriminal Appeal No. 218 
of 1925 expressed the view that if must now 
be held that the authority of that case has 
been severely shaken by a later ruling’ of 
this Court—In re Gopal Naidu (3). The 
earlier case was based on the Comnion 
Law of England; but it was pointed out in 


: the later that the Criminal Law of India 


must be looked for in the Penal Code and 
that the Common Law of England should 
not be imported into it. The 8th exception 
to 8. 499, Indian Penal Code, refers to 
what are described as “accusations,” The 
illustration appended to the exception shows 
that in thab' term are included complaints 


: to Magistrates, which are, therefore, en- 


titled to no more than the limited privilege 


` granted by the exception. “It is the duty 


of a Court to accept, if that can be done, 
the illustrations given as being both of 


` relevance and of value in the construction 


of the text,” Mahomed Syedol Arifin v. 


(2) 14 Ind, Cas. 659; 36 M. 216; (1912) M. 

13 Cr. L. J. 275; 11 M.D. T. 416; 23 M. L. J. 3 
(3) 73 Ind. Gas, 313; 46 M. 605; 17 L. W. 59 
L. J. 655: 32 M. L. T.'85%; (1923) M, W., N., 495; A. L 
R. 1923 Mad, 523; 24 Or, L, J. 599, : 


AN 


416; 
4 
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Yeoh Ooi Gark (4). Reading together ex- 
ception 8 and its illustratio:f, there 
can, I think, be no doubt ag to the con- 
struction of the text that the privilege ac- 
corded to persons who make complaints 
to Magistrates is of a limited character. If 


‘the privilege accorded to the complaint 


itself is not.absolute, libellous statements 
made in the course ofit are entitled to no 
greater protection, The law has, in my 
opinion,. been correctly laid down in Satis 
Chandra Chakrabarti v. Ram Dayal De (5) 
which expressly differs from the view 
hitherto taken in this Court. It is not 


“for us to overrule the decision of another 


Bench of this Court, but it seems to me 
that, in the light of In re Gopal Naidu 
(3) the decision relied on by the Sessions 
Judge requires re consideration, I would, 
therefore, refer toa Full Bench the ques- 
tion whether a defamatory statement made 
in a complaint to a Magistrate is absolutely 
privileged. 

Madhavan Nair, J.—I am also of 
the opinion that in view of the decision in 
In re Gopal Naidu (3), the casein Muthu- 
ami Naidu v. Emperor (1) requires re con- 
sideration. I agree to the reference propos 
sed by my learned brother. 





This case coming on for hearing on the 
21st of January, 1926, in pursuance of the 
aforesaid Order of Reference to a Full 
Bench, dated the llth of December, 1925, 
upon perusing the letter of reference and 
the records submitted therewith, and the 
said Order of Reference toa Full Bench, and 
upon hearing the arguments of the Public 
Prosecutor on behalf of the Crown, and of 
Mr. A.S. Stvakaminathan, appearing as 
amicus curi@, and the accused and the com- 
plainant not appearing in person or by 
Pleader, and the case having stood over for 
consideration till this day, the Court exe 
pressed the following 


OPINION, 

In this case the petitfoner filed a com- 
plaint: against three persons charging 
them with offences of simple hurt and 
house-trespass under ss. 323 and 448 of 
the Indian Penal Code. In that complaint 
he described two of them as being para 


(4) 39 Ind. Cas. 401; 48 T. A. 256; 21 ©. W. N. 256: 
(1917) M. W. N. 162; 19 Bom. L. È. 157; (1916) 2 A. C, 
575; 86 L. J. P. C. 15; 115 L, T. 564; 32 T. L, R. 678 
P. O). ; 
na Ind. Cas. 143; 48 C, 388; 32 C. L, J. 94; 21 Oc 

, 982; 22 Or. L, J. 31 
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mours. Thereupon he was charged with 
defamation and was cofivicted. The Sessions 
Judge referred the case to the High Court 
on the view tfat the decision in Muthusumi 
Naidu v..Emperor (1) following Potaraju 
Venkata Reddy v. Emperor (2) established 
the position that statements such as that 
on which the conviction was founded were 
absolutely privileged. The corractness of 
the ruling in Potaraju Venkata Reddy v. 
Emperor (2) has undoubtedly been ques- 
tioned in the Full Bench case, In re Gopal 
Naidu (3). The learned Referring Judges, 
therefore,’ very rightly took the view that 
“the matter should be settled and that a 

Fall Bench should re-consider the question 
and decide whether Poturaju Venkata Reddy 
v. Emperor (2) was rightly decided. 


We do notthiuk that any useful purpose ~ 


would be served by an exhaustive examina- 
tion of the anthorities such as wes made hy 
“‘Mookerjee, Offg. C. J., in Satish Chandra 
_Chalrabarti v. Ram Dayal De (5). It is not 
contested that the general trend of the 
Madras and Bombay authorities is toregard 
such statements as absolutely privileged and 
that the Calcutta and Allahabad Courts 
have taken the opposite view that the 
privilege is qualified only and should be 


taken as confined to the exceptions append-. 


ed tos, 199 of the Indian Penal Code. The 
Rangoon Court also has recently in Me- 
Donnell v. Emperor (6) adopted the Calcutta 
view. Ourtask is to consider the words 
of the Statute and to say whether it leaves 
it open to the accused to contend that it is 
“ not exhaustive of all the cases of privilege 
which can be put forward. The suggestion 
is that the Statute only concerned itself 
with cases of qualified privilege and legis- 
lated for them, leaving intact the absolute 
privilege conferred bythe English Common 
Law on Judges, Advocates, parties and wit- 
nesses. 

Two propositions appear to usto be in- 
disputable on the facts of the case as stated. 
The firat is that the petitioner cannot bring 
_ himself within: any of the exceptions to s. 
499 for the simple reason that there is a 
finding against him that the statement that 
he made was not made in good faith, The 
only exception to the Indian section under 
which he could bring himself is the 8th 
and that expressly lays down that the pri- 
vilege conferred by it on persons who prefer 
accusationsagainst others extends only to 
$ (6) 92 Ind. Cas. 737; 3 R. 524; A. I R. 1925 Rang. 
. 845; 4 Bur, L. J. 147; 27 Cr, L. J. 321, 
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those who make them in good faith. The 
second proposition (and the Crown does not 
contest it) is that, if the Common Law of 
England is to be held to apply to this case, 
the action of the petitioner would be abso- 
lutely privileged. i ; 

The words of the section itself as distinct 
from the explanations and exceptions are 
quite clear in their definition of what is 
prima facie to be regarded as defama- 
tory. 

e Whoever......... makes or publishes any 
imputation concerning any person, inténd- 
ing to harm, or knowing or having feason 
to believe that such imputation will harm, 
the reputation of such person, is said, ex- 
ceptin the cases hereinafter exeepted, to 
defame that person.” j 

We have next to consider the decision in 
Pataraju Venkata Reddy v. Emperor(2) which 
wasa considered pronouncement of the then 
Chief Justice, Sir Arnold White, and two 
other Judges and it lies upon us closely to 
scrutinize the grounds on which that -deci- 
sion was based before we venture to dissent 
from it, As we follow that reasoning, it is 
based mainly on two considerations. The 
first is thatit was not to beinferred that tLe 
framers of the Indian Penal Code intended 
todepart from the English Law which is sub- 
stantially reproduced in the Statute unless 
they did so expressly or by necessary im- 
plication; the second, that, as the Code 
confined itself to dealing with cases of 
qualified privilege, it might be supposed 
that its authors intended to leave the pro- 
visions of the English Common Law regard- 
ing absolute privilege intact. The first 
line cf reasoning is summarised in the ob- 
servations of the learned Chief Justice at 
page 222* of the report: ‘Itis not to be 
supposed that the framers of the Penal Code 
had not before their minds the doctrine of- 
the English Law with regard to the ques- 
tion of absolute privilege ; and it seems to 
me that, in dealing with a matter of such 
importance, if they had intended to exclude 
its application, they would have made their 
intention clear and would not have left 
it to be a matter of negative inference.” 

The second line of reasoning is, of course, 
closely allied to the first but, as it seems 
to us, it is based on a misapprehension. 
Although s. 499 is silent as to absolute, 
privilege, the Code as a whole is not; for 
it confers absolute privilege by s. 77 on a 
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. Judge “in the exercise of any power which 
is, or whichin good faith he believes to be, 
given to him by law.”’ That perhaps is a 
. wider privilege than is given to,an English 
` Judge, because there are expressions in the 
English cases which lend colour to the 
view that the existence in fact of jurisdic- 
tion and not merely the honest beliefin 
the possession of jurisdiction is a condition 
precedent to the privilege, 
< But the first line of reasoning is not ob- 
noxious to this objection and raises a ques- 
tion of gravity and importance. It is un- 
doubtadly remarkable that the draftsman 
of the Statute who must have been familiar 
- with the English Common Law made no 
reference to the position of witnesses or 
Advocates nominatim but confined himself 
to the perfectly general language of the 
‘8th and 9th. exceptions. The inference 
drawn in Potaraju Venkata Reddy v. 
Emperor (2) was that it was inconceiv- 
able “that the Statute should have been 
silent.on such obvious topics unless it meant 
to leave the English Common Law relating 
to them intact. That is a line of reason- 
ing which seems to us to be wholly inappli- 
cable to a codifying Statute and the Indian 
Penal Code is obviously meant to be a 
codifying Statute, an expression which may 
sufficiently for our present. purposes be 
defined as aStatute intended to’ be complete 
in itself with regard to be subject-matter 
with which it deals. Indeed the very title 
‘Indian Penal Code’ involves the concep-: 
tion of a codifying Statute. As we under- 
stand the principles of construction ap- 
plicable to such matters, a codifying Statute 
does not exclude reference to earlier case- 
Jaw on the subject covered by the Statute 
for the purpose cf throwing light on the 
true interpretation of the words of the 
Statute where they are, or can be contended. 
to be, open to rival constructions. We are 
unaware of any instance other than the 
present where it has been argued that 
matter outside of the Statute can be invoked 
not by way of construing its provisions 
but of adding something to it which is ad- 
_mittedly not to be found within it. We 
agree with Sir Arnold White, Chief Justice, 
that these matters must have been present 
to the mind of the draftsman. We differ 
from him in the inference to be drawn 
from the silence of the Statute regarding 
‘them. It seems to us inconceivable that 
‘that silence can be interpreted otherwise 
than asta deliberate refusal to incorporate . 
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that part of the Common Law of England 
into the law of India, 
In re Ramasami Iyer (7), a decision to 


-which one member of this eCof&rt was a 


party, was cited as authority for the propo- 
sition that the Common Law of England 


could be imported into the Indian Penal: 


Code and render acts that would prima 
facie be offences under the Code into acts 
not criminal or punishable. That was a 
case of a conviction under s, 341 of the 
Indian Penal Code for wrongful restraint 
and the restraint was held not to be wrong- 
ful within the meaning of the section 
because the restraint exercised in that case 
would not be civilly wrongful by the Com- 
mon Law of Eagland. The Court, there- 
fore, thought itself entitled to treat the 
word ‘wrongfully'as meaning ‘tortiously’ 
and it is not disputed that the lawof this 
country with regard to torts must in the 
main be guided by principles derived from 
English Law and English cases. The Eng- 
lish authorities relied upon in that case 
were relied upon merely for the proposi- 
tion that a restraint in such circumstances 
as there appeared would not be tortious in 
English Law. It may very well be that a 
consideration of English Law was excluded 
by the definition of ‘wrongful restraint ' 
contained in s. 339 of the Indian Penal 
Code, which was not brought to the notice 
of the Court and that, therefore. the case was 
decided on a wrong footing. Be that as it 
may, the case is not an authority for the 
proposition that the English Common Law 
can be imported into an Indian Statute 
unless words are used which necessarily 
refer the Court for their interpretation to 
the English cases defining what is to be 
considered as a civil wrong. 

We are, therefore, of opinion that the 
privilege defined by the exceptions to s, 
499 of the Indian Penal Code must be re- 
garded as exhaustive as to the cases which 
they purport to cover and that recourse 
cannot be had to the English Common Law 
to add new grounds of excéption to those 
contained in the Statute. At the same time 
we desire to guard ourselves against laying 
down any principle wider than that neces- 
sitated by this reference. The reference 
relates to the position ofa complainant and 
the 8th exception and theillustration to 
it show clearly that the exception was 
meant to apply to complainants. The ques- 


(7) 61 Ind. Caa. 652; 44 M. 913; 22 Cr. L. J. 412; 14 
L. W. 189, 
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tion of privilege that may attach toan Ad- 
vocate or a witness isqot before us and we 
express no opinion as to whether it might 
or might not be possible to distinguish 
their positions. In the next place the 
question referred relates solely to criminal 
‘proceedings against a complainant and we 
say nothing as to how far he may be pro- 


' tected from civil proceedings. It, no doubt, . 


seems anomalous-that it should be a possible 
view that a man should be protected against 
civil proceedings but still exposed to a 
criminal prosecution ; but we do not ex- 
clude the possibility, should the question 
arise hereafter, of that being the necessary 


‘ conclusion from the fact that the criminal 


law of India is codified-and the law ofcivil 
wrongs is not. We refer this case back to 


. the Divisional Bench with the expression of 
opinion that no absolute privilege attaches 


to the statement made in this case. It will 
be open to that Bench, before whom the 
matter comes on revision, to consider whe- 
ther the Sub- Divisional Magistrate was right 
on the footing of qualified privilege alone 
attaching to the statement made in this 
complaint. i 
Finally, we desire to say this, that the 
divergence of judicial opinion on the subject 
referred to usand the allied subjects dis- 
cussed in the argument is sọ great that we 
venture to suggest that further legislation 
defining. for this country the limits of pri- 
vilege, whether absolute or qualified, is 
eminently desirable. f 
NY Reference answered, 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL REVISION Appiicstion No, 77 

| or 1926. 
`. April 21, 1926. 
Present:—Mr, Kincaid, J. C. and 
Mr. Tyabji, A. J.C. 
Pir SHAH MURAD SHAH—Accessp— . 
APPLICANT 
Versus 
EMPEROR—Opprosite Party. 
Criminal Procedure Code (Aet Y of 1898), ss. 112 
and proviso to s. 117, (3)—Bond to be executed pending 
enquiry, nature of—Recording further evidence, whe- 
ther condition precedent, 
Where a person is ordered to show cause why he 
should, not be required to execute a bond under s. 
112 of the Cr. P. C. and pending the enquiry he is 


_ called upon to execute a bond for keeping the peace 


or maintaining good behaviour under s, 117, sulrs. 3, 
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the proviso to that section requires that the conditions | 


of such bond whether as to the amount thereof or as 
to the provision of sureties or their number, or, the 
pecuniary extent of their liability shall. not be more 
onerous than those specified in the order under s. 112, 
[p. 982, col. 2.] 

An order under s. 117 (3) can be passed without 
further evidence being adduced before a Magistrate, 
but the Magistrate should record in writing hig rea- 
sous for exercising his powers thereunder. |p. 983, 
col. 1.] : ` 

Application to, revise the order of the 
Sub-Divisioral Magistrate, Larkana, dated 


the 3rd February, 1926. 


Mr. Partabrai D. Punwani, for the Ap- 
plicact. | . 

Mr. T. G. Elphinston, Public Prosecutor, 
for the Crown. f 


JUDGMENT. —This is an application 
under ss. 435 and 439 of the Cr. P, O. 

The applicant was ordered to show cause 
why he should not be required to execute 
a bond under s. 112 of the Gr. P.O. Pend- 
ing the enquiry he was required to éxecute 
a. bond under s. 117, sub-s. (8). 

There seems to have been a slight over- 
sight of provision (b) to s. 117 sub-s. (3). 
The learned Magistrate required the sure- 
ties under s. 117 (3) to be “Men of the 
zemindari class owning not less than 200 
acres of land each” whereas the order under 
s. 112 required the sureties to be “respect- 
able persons living near the accused be- 
longing to the land owning class.” The 
proviso in question is to the effect that the 
conditions of such. bond, whether as to 
the amount thereof or as to the provision of 
sureties or the number thereof or the 
pecuniary extent of their liability, shall 
not be more onerous than those specified 
in the order under s. 112. It is, therefore, 
necessary that the Magistrate's order should 
be corrected so that the conditions of the 
bond required by the order dated 3rd of 
February, 1926, under s. 117 should be the 
same as those contained in the order dated 
30th of January, 1926, under s. 112. It 
should also conform to the wording of 
s. 117 (3) and direct the applicant to execute 
a bond with two sureties for maintaining 
good behaviour until the-conclusion of the 
enquiry, and we order that this should be 
done. í i ; 

Jt was also argued before us that the 
Sub Divisional Magistrate on the 3rd of 
February, 1926, could not make the order 
directing the applicant as aforesaid without 


further evidence being adduced before him. - 


This argument, however, is not borne out 
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by the provisions of s. 117 sub-s. (3), which 


empowers the Magistrate, pending the com- 
pletion of the enquiry under sub-s. (1) of 
s. 117, ifhe considers that immediate mea- 
sures are necessary for the prevention of a 
bréach of the peace or disturbance of the 
public tranquillity or the commission of 
any offence or for the public safety to direct 
‘the person in respect of whom the order 
under s.112 has been made to execute a 


bond for keeping the peace or maintaining , 


good behaviour until the conclusion of the 
: enquiry. The only condition precedent 
that ‘ise laid down is that the Magistrate 
must record his reasons in writing. 

The object of s. 117 (3) is to empower the 
Magistrate to ‘direct the person against 
whom an order under s. 112 has been made 
to execute a bond for keeping the peace or 
maintaining good behaviour until the con- 
clusion of the enquiry. The power so to 
direct is made to depend on the Magistrate 
holding that immediate measures are neces- 


, sary for any of the following purposes :—-° 


(1) for the prevention of : 
(a) a breach of the peace or 
(b) disturbance of public tranquil- 
lity, or 


(c) the commission of any offence;: 


or 
(2) for the public safety. 
The ground on which the Magistrate con- 
„ ‘sidered that immediate measures were ne- 
| cessary was that he apperhended that the 
applicant would “prove a danger to the 
witnesses who are to give evidence against 
- him” at the enquiry. “In other words he 
' considered that immediate measures were 
necessary for the prevention “of a commis- 
sion of the offence” which falls under 
cl. (c) above. The Magistrate has recorded 
in writing his reasons for exercising those 
powers. In our opinion, therefore, the re- 
quirements of section 117 (3) have. been 
satisfied. ; 

We direct the Magistrate to call upon 
the applicant to furnish security in accord- 
-ance with the order under s. 117 (3) as am- 

“ended in accordance with this judgment 
‘and tu-take further proceedings according 
“to law: 

P. B. A 


A.N. A Order modified, 
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MADRAS HIGH COURT. 
FULL BENCH. 

Catminat APPEAL No. 551 pr 2925. 
February 24, 1426. 

Present :-—Sir Victor Murry Contts Trotter, 
Kr., Chief Justice, Justice Sir Charles 
Gordon Spencer, Kr., and 
Mr. Justice Krishnan. 


- Tas PUBLIC PROSECUTOR—ApPELLANT 


versus 
RATNAVELU CHETTY—Accusep. 

Criminal Procedure Code (Act V of 1898), as amend- 
ed by Act (XVIII of 1923), ss. 190 (1) (b), 200 (an:=- 
Police report in writing of non- -cognisable offence -- 
Magistrate, jurisdiction of, to take cognisance “without 
examining officer on oath. 

Under ss. 190 (1) (b) and 200 (aa) of the Ur, 
P. C. of 1898 as amendéd by Aet NVITI of 1923, 
Magistrates referred to in s.190 have jurisdiction to 
take cognisancs of even non-cognisable offences upon 
a report made in writing by’ any Polices Officer with- 
out examining him on oath, tp. 989, col. 2.7 

Inre Perumal Naick, 90 Ind. Cas. 311; (1925) M. 
W. N. 317: A. IL R. 1925 Mad. 672; 22 L. W. 209; 26 
Or. L. J. 1550, overruled. 

“Appeal under s. 417 of the Cr. P, C., 1898, 
against the acquittal of the aforesaid ac- 
Sessions Judge, 
Salem, in Sessions Oase No. 16 of 1925 on 
the file of the Court of Session of Salem 
Division. 

This appeal coming on for hearing on the 
8th December, 1925, upon perusing the peti- 
tion of appeal and the record of the evi- 
dence and proceedings before the said Court 
of Session and upon hearing the TE ai 
and upon hearing the arguments of Mi. 

S. Venkatachariar for Mr. D, Na 
Ayyangar, for the Accused, and the appeal 
having stood ovér for consideration till 
the 8th January, 1926, the Court (Devadoss 
and Waller, JJ.) delivered the following 
JUDGMENT. 

Devadoss, d.—This is an appeal by 
the Public Prosecutor against the order of 
acquittal of the Assistant Sessions Judge 
of Salem. The accused was committed to 
the Corrt of Session under s, 211, Indian 
Penal Code. The Assistant Sessions Judge 
held that the proceedings were started on 
a -Police report before the Magistrate and 
the proceedings were void and, therefore, 
the committal to the Sessions ‘Court Was 
illegal and acquitted the accused. The con- 
tention of the Public Prosecutor is that the 
initiation of the proceedings was not illegal 
and the committal, therefore, was right. 

The simple question for dedision is whe- 
ther the charge-sheet in a non-eognisable 
case is a report or not. Section 190 of the 
Or. P. c. empowers a .Magistrate to take 


- information 
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cognizance of a case “(a) upon receiving 
a complaint of facts which constitute such 
offence, (b) upon a rep&rt in writing of such 
facts made by any Police Officer, (c) upon 
received from any person 
other than a Police Officer, or upon his 


own knowledge’ or suspicion, that such 


offence has been committed.” Does the 
report of a Police Officer come within 
clause (b). 0£ s. 190 of the Cr. P.0.? The 


: Police are empowered to investigate the 


commission of a cognizable offence. When 
information is given of the commission 


‘of a non-cognizable offence, the Police 


Ne 


. trate, c 
shall investigate a non-cognizable case 


should refer the informant to the Magis- 
Under s. 155, cl. (2), no Police Officer 


without the order of a Magistrate of the 
First or Second Class, ora Presidency Magis- 
trate. A Police Officer, therefore, is incom- 
petent to investigate a non-cognizable case 
unless he is ordered todo so by a Magistrate 


` of the First or Second Class, or a Presidency 


Magistrate. When a Police Officer does 
anything which he is not empowered to 
do, he cannot be said to act under the 
colour of his ofice. The investigation by a 
Police Officer of a non-cognizable case is no 
better than an investigation bya private 
individual. When a Police Officer investi- 


'. gates the commission of a cognizable offence 


he has to send a report under s. 173. which 
lays down what particulars it should con- 
tain. The Police are also ordered to report 
under s. 174 in cases of suicide, etc, A re- 
port under cl. (b), therefore, is a report 
which a Police Officer is authorized to make. 
Any information given to a Magistrate by a 
Police Officer in a case which is not cogniz- 
able by the Police cannot be said to be a 
report. The contention of the Public Pro- 
secutor is that when any Police Officer 
reports about a non-cognizable case, he 
reports as a Police Officer and, therefore, 
it must be considered to be a report. Such 
an argument, if upheld, would mean that a 
Police Officer can report about any offence, 
cognizable or otherwise. Supposing a Police 
Officer reports about the commission of 
adultery or enticing away a married woman, 
though under s. 199, the husband alone is 
competent to complain of such an offence, 
could it be said that the report is a proper 
report simply because the Police Officer 
came to know of the commission of the 
offence in his‘ official capacity? The law 
requires that certain formalities should be 
gone through before criminal proceedings 
could be initiated, Jt would: ke doing vio- 


PUBLIO PROSECUTOR V. RATNAVELU CRETTY. 


[96 L ©. 1926] 


lence to s. 190 to hold that a Magistrate is 
entitled to ‘initiate proceedings upon the 
report of a Police Officer as regards a non- 
cognizable offence, 


A Magistratehas power to initiate proceed- 
ings upon receiving acomplaint, but when a 
person presents a complaint, certain formali- 
ties have to be gone through. A sworn 
statement has to be taken and if the Magis- 
trate thinks that the Police should be asked 
to enquire into it, he may act, under s. 202, 
‘and he may dismiss the complaint after 
examining the complainant on oath under 
s. 203 ifin his opinion no offence has been 
committed. But in the case of a Police 
report no such formality need be gone 
through. Though it is open to a Magis- 
trate not to take any action upon a report 
of the Police, I am yet to see a Magistrate 
who has the temetity to doso. When the 
Police send a charge-sheet, there is a pre- 
sumption that the Police have investigated 
the matter and that there isa case to be 
enquired into by the Court and no Magis- 
trate would think of dismissing a charge- 
sheet after perusal on the ground that no 
offence has been made out. In fact there 
is no provision inthe Act for dismissing a 
charge-sheet without enquiry, whereas a 
Magistrate can dismiss a complaint after 
examining thecomplainantand after satisfy- 
ing himself that the complaint does not 
disclose a criminal offence, or that he does 
not believe the complainant. The charge- 


: sheet in a non-cognizable case does not 


come within the meaning of s. 190, cl. (b) of 
the Or. Procedure Code, 


The next question is whether a Magis- 
trate can take action upon such a report. 
He can take action provided he treats it asa 
complaint under cl. (1) (a) orel. (1) (©. If 
he treats it as a complaint then he must re- 
quire the Police Officer who sends in the 
charge-sheet to give a sworn siatement 
before him, for he has to be satisfied that 
an offence has been committed and that 
there is a case to be enquired into. If 


,he treats it as information under cl. (c) 


then he must transfer the case to some 
other Magistrate under s. 201. It is not com- 
petent to any Magistrate un receiving a 
charge-sheet, or the report of a Police 
Officer, in a non-cognizable case to proceed 
to enquiry without complying with the pro- 
visions of law with regard to a complaint 
under cl. (a) or information under el. (e). 
This point was specifically decided b 

me and my brother Wallace, J. in 
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In re Perumal Naick (1). Iheld the same 
view in another .case, Criminal- Revision 
Case No, 823 of 1924. Notwithstanding the 
‘able argument of the learned Public Pro- 
secutor I do not see any ground for chang- 
ing my opinion expressedinthe two cases 
mentioned above. 

I shall briefly deal with the cases referred 
to by him. In Bhairab Chandra Barua v. 
Emperor (2) it was held that a Police report 
in a non-cognizable case is either a com- 
plaint under s, 4, cl. (li) or a Police report 
under s. 190, cl. (1) (b) of the Cr. P. O. and 
the Magistrate had jurisdiction to take 
cognizance of an offence under s. 211 of the 
Indian Penal Code disclosed therein. The 
learned Judges followed the decision in 
a previous case of their own ‘and held that 
a Police report in a non-cognizable case 
was either a complaint as defined in the 
Or. P. C. or a report within: the meaning of 
8,190, el. (1) (b). With great respect I am 
unable to see how the report in a non-cogniz- 
able case can bea complaint. A complaint 
is defined as “An allegation made orally or 
in writing to a Magistrate, with a view to 
his taking action, under the Code, that 
some person, whether known or unknown, 
has ‘committed an offence, but it does not 
include the report of a Police Officer.” The 
argument is that the report ofa Police 
officer isa report which he is authorized to 
send in a cognizable case and that a report 
in a non-cognizable case being not a report 
in its strict sense, must be taken tobe a 
complaint. If this argument is pushed to 
its logical conclusion, it would mean that 
whatever is not a report which a Police 
officer is authorized to send is a complaint. 
A complaint as defined in the Cr. P. ©. 
means an allegation made orally or in 
writing toa Magistrate of the commission 
of an offence. It takes the place ofan in- 


> dictment under the English Law. To treat 


any letter or any report by any officer as a 
complaint is doing violence to the plain 
meaning of the word “complaint” as defined 
in the Or. P. C.. No Magistrate is entitled 
to take notice of a letter unless the per- 
son complaining of the commission of an 

offenee appears before him and is pre- 
pared to support his statement on oath, 
If a Police officer sends a report and is 
prepared to make a statement on oath, 


(1) 90 Tnd. Cas. 398; (1925) M. W. N. 317;- A. L R. 
1925 Mad. 672; 22 L. W V. 208; 26 Or. L. J, 1550. 

(2) 53 Ind. Gas, 698; 46 C. 807; 29 0. L, a; 318; 23 
©: W. N. 484; 20 Cr. L. J. 794. 
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then it might be treated as a complaint, 
but not if he sintply sends a letter to the 
Magistrate and asks him to fake cognizance 
of a case and initiate proceedings. I have 
already discussed at some length the ques~ 
tion whether a Police report in a non-cog- 
nizable case comes within s. 190, el. (1) 
(b) or not. In Bhairab Chandra Barua v, 
Emperor (2) the complaint was not made 
to the- Village Officer but at the Police 
station to the Police Officer. In the present 
case information was given to the Village 
Munsif. In Sarferaz Khan v. Emperor (3) 
similar argument was advanced and ac- 
cepted. In King-Emperor v. Sada (4) it 
was held that “There is no section in the 
Cr. P. O,,' 1898, which empowers a Police 
Officer to make, of his own motion, any 
report to a Magistrate in a non-cognizable 
case; hence, where he files a formal com- 
plaint in such a case, he cannot be said to 
‘make a report’ and his complaint falls 
within the definition of ‘complaint’ in 
s. 4 (h) of the Cr. P. C., 1898.” It was fur- 
ther held in that case that the Magistrate 
could direct such Police Officer to pay 
compensation to the accused. The principle 
of this decision is thatit is competent for 
a Police Officer to make a complaint of a 
non-cognizable offence and if he does make 
a complaint, he becomes an ordinary com- 
plainant and ifhis complaint is false or 
frivolous, he can be ordered to pay com- 
pensation to the accused. Ifthe report of 
a Police Officer of a non-cognizable case 
‘is to be treated as a complaint without the 
formality of the officer swearing to its truth, 
can such officer be made to pay compensa- 
tion and can the accused, if the case is 
false, have a civil remedy? - In the case 
of a Police charge-sheet, 1. e., a report in 
a cognizable case, the Police officer is 
protected, whereas a complainant is not. 
Therefore, itis against the policy of the 
law to hold that a Police Officer who acts 
without jurisdiction should have the benefit 
ofa Police Officer who acts within the limits 
allowed him by law. The casein Chidam- 
baram Pillai v. Emperor (5) does not help 
either side. There it was held that it was 
competent for a Police Officer to filea com- 
plaint. In that case a complaint was filed 
by a Police Officer and he gave a sworn 
statement. Whena Police Officer complains 


Pe 19 Ind. Cas. 314; 11 A. L. J. 331; 14 Cr. L. J. 


ane) 26 B. 150; 3 Bom. L. R. 586, 
5, Got ind: Cas. 36; 32M. 3; 5 M, L. T. 16; 9 Cr. L 
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of the commission of non-cognizable 
offence, he complains like any other private 
individual ahd,if he wants to set the 
criminal lawin motion, he must comply 
with the formalities for the purpose. A 
Magistrate is empowered to act under s. 476. 
Can a Magistrate who loses his watch 
send aservant of his whom he suspects of 
theft under s. 476 to the nearest Magis- 
trate? The mere fact that á person is em- 
powered in his official capacity to act in 


a particular way does not enable him to’ 


actin the same way in his private capacity. 
To treat the repert ofa Police Officer in 
a non-cognizable case asa complaint with- 
out the formalities required for _ the in- 
itiation of proceedings would lead to gross 
irregularity, if not injustice. Supposing a 


’ Police Officer sends a letter to a Magistrate 


about the commission of a non-cognizable 
offence, would the Magistrate be entitled to 


refer it to the Police for enquiry under s.` 


902 of the Cr. P. ©. Could he act with- 
ont the security of a definite information 
being given him against the accused? 
These are some of the consequences that 


- will ensue if an ordinary Police report is 


treated as a complaint and the Magistrate 
is asked to take cognizance without the 
further formalities being gone through. 
Any person may complain of the commis- 
sion of an o‘fence, and it is open to a Police 
Officer as to auy ‘private individual to com- 
plain of the commission of an ' offence; and 
if he does so, he comes under s. 190, cl. 
M (a). l 

I, therefore, bold that a Magistrate is not 
competent to initiate proceedings against 
any person on.a Police charge-sheet in a 
non-cognizable case. If he wants to take 
‘action he must treat it asa complaint and 
take a sworn statement from the Police 
Officer. 


In this case information was given to the 
Village Magistrate and was forwarded by 
him to the Polica The Police considered 
the information to be false. and sent in a 
charge-sheet and askedthe Magistrate to 
take action under s. 211.” The Magistrate 
enquired into the matter and committed 


the accused tothe Court of Session. The- 


proceedings before the Magistrate and the 
commitment were illegal. But the Sessions 
Judge was not justified in acquitting the 
accused. Whathe should have done was 
‘to have sent up the papers to the High 
Court for quashing the commitment. 


. ) 
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I would, therefore, set aside the order of 
acquittal and remit the case to him for 


such action ashe may think necessary in 


view of the observations above made. | 
Waller, J.—This is an appeal by the 
Public Prosecutor. The accused in the case 
brought a charge of dacoity against a num- 
ber of peragns. It was investigated by 


“the Police, who reported it to be falseand 


had it struck off the file. They then 
charge sheeted the accused under s. 211, 
Indian Penal Code. The Magistrate com- 
mitted him to the Sessions. The Assistant 
Sessions Judge, following the decisione in 
In re Perumal Naick (1), held that the 
commitment was illegal and acquitted the, 


-accused. 


i 


The facts are almost exactly parallel to . 


those of the cases above cited. If the de- 
cision in it is right, the Public Prosecutor's 
appeal fails. What my brothers, Devadoss 
and Wallace, JJ., held was that the Police 
charge-sheet was not a complaint within 
the meaning of s. 190, Or. P. ©., and that, 
the offence under s. 211, Indian Penal Code, 
being non-cognizable, the Police had no 
power to investigate it and charge the 
accused of their own accord. There has, 
of course, been no investigation of the 
charge under s. 211, Indian Penal Code, in 
this case nor was there in the other. What 
was investigated was the original charge 
of dacoity, which the Police had the fullest 
power to investigate. 

Mr. Adam relies on a Calcutta case, 
Bhairab Chandra Barua v. Emperor (2), 
where it was held that a Police report in 
a non-cognizable case is either a complaint 
under s. 4 Q) or a Police report within s. 
190 (1) (b) of the Cr. P. O. The Calcutta’ 


Bench refused to follow Ning-lmperor v. , 


Sada (4) and Chidambaram Pillai v. Em- 
peror (5). In the latter case it was decid- 
ed that “where a Police Officer files a com- 
plaint in a non-cognizable case or regard- 
ing an offence which it was not his duty 
to report, such complaint is a complaint 
within s. 4 (k) of the Cr. P. O., and not a’ 
Police report.” In the former the decision 
was to the same effect. What, it seems to 
me, those cases decided was that a com- 
plaint is none-the-less a complaint because 
it is made by a Police Officer. 

The real question to my mind is whether 


the “Police report” referred to ins. 190 (1) - 


(b) of the Or. P. C. is limited to reports 
made in cognizable cases. In an Allahabad 
case, Sarferaz Khan v, Emperor (8), Knox, 


` 
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J., held that it was not. As he pointed 
out “the object of the-Code appears to be, 
that before proceedings are taken against 
an accused person, such as would bring him 
toa Court of Justice, a Magistrate must 
have before him knowledge, independent 
of his own knowledge, based either upon a 
complaint or upon a Police report. Ifhe 
chooses to take action without such in- 
dependent report he is bound to inform an 
accused that he is entitled to have the case 
tried by some Court other than the Court 
of such Magistrate.” That is a perfectly~ 
correst statement’ of the law contained 
in ss. 190 and 191 of the Cr. P.C. Section 
190 says that a Magistrate may take co- 
gnizance of an offence on a complaint, on 
a Police report, on information from any 
person other than a Police Officer-or on his 
own knowledge or suspicion. But if he acts 
- on information from a person other than a 
Police Officer or on his own knowledge 
or suspicion, he 
s. 191 ofthe Cr. P. C. Itseems tome that 
sufficient attention has not been paid to the 
words I have above underlined (italicised), 
The Cr. P. C. obviously contemplates the 
possibility of information other than a 
formal report unders. 173 being received 
by a Magistrate from the Police. I cannot 
believe that the Legislature intended that 
a Magistrate, though empowered to take 
cognizance on information from any other 
person, must, when he receives information 
from a Police Officer of a non-cognizable 
offence, hold his: hand and decline to take 
cognizance. In the case we are now con- 
sidering, the Police investigated a complaint 
of dacoity and found that it was false—that 
is, that an offence under s. 211 of the Indian 
Penal Code had been committed. There 
was no informant whom under s. 155 (1) of 
the Cr. E. C., they could refer to a Magis- 
trate. There was nothing to investigate 
and they ‘required no order to investigate. 
I can see nothing in the Code which would 
prohibit them from giving information 
direct to the Magistrate themselves or pre- 
yent the Magistrate from taking cognizance 
on that information. MD 
I think that the correct view is laid down 
in Sarferaz Khan v. Emperor (3), by Knox, J., 
and also in Inre Asadulla Hussain Khan (6). 
Chidambaram Pillai v. Emperor (5) was 
one in which a formal complaint had been 


(6) 4 Ind. Cas. 1043; 6 M. L. T. 259; 11 Cr. L. J. 
156. ° 
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preferred by a Police Officer and the decision 
was that a complaint presented by a Police 
officer was not a Police report® but a com- 
plaint. Ifit be held that the Police report 
referred to in s. 190 (1) (b) of the Cr. P. ©. 
is confined to reports in cognizable casés 
I can see no reason .why the report in this 
particular case should not be treated as á 
complaint. The fact that it was sent in a 
form designed for Police reports under s. 
173 of the Cr. P. C. can make no real differ- 
ence. The definition of complaint in the 
Cr. P. C. excludes reports of Police Officers. 
If by that is intended the exclusion merely 
of reports under s 173 of the Cr. P. C. 
there seems to beng reason why other in- 
formation furnished by the Police should 
not be treated as a complaint. 

Whatever view is right, I think that the 
appeal should be allowed. If s, 190 (i; b) 
does not exclude reports in non-cognizable 
cases, the Magistrate could take cognizance 


must proceed under .on thereport in this case. If it does vx- 


clude such reports he could take cognizance 
on the report as a complaint. The non-cxa- 
mination of the complainant on oath is pro- 


vided for by s. 200 (wa) of the Cr. P. C. 


This appeal having been set down for 
final orders on’ the llth of January, 1926, 
the Court (Devadoss and Waller, JJ.) 
made the following 

ORDER OF REFERENCE TOA 

THIRD JUDGE. 

Though we are agreed as to setting aside 
the order of acquittal, there is a dilference 
of opinion as to any further proceedings 
that are to follow, viz., whether there should 
be a re-trial on the merits or not, and we 
direct that the case be placed before a 
third Judge under s. 429 of the Cr. P. C. 

. This criminal appeal coming on for 
hearing on the 18th February, 1926, by 
order of the Hon'ble the Chief Justice 
upon perusing the petition of appeal, the 
record of the evidence and proceedings 
before the said Court of Session and upon 
hearing the appellant and upon hearing 
the arguments of Mr. © S, Venkutachariar, 
for Mr. D. Rameswami Ayyangar, for the 
Accused, and the case having stood over for 
consideration till this day, the Court 
delivered the following 

JUDGMENT. 

Spencer, J.—This is an appeal against 
an acquittal. Upon a charge-sheet charging ` 
the accused with an offence of making a 


s 
. 
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false charge of dacoity (s. 211, Indian Penal 
Code) the Stationary Sub-Magistrate of 
Krishnagiri belg a preliminary enquiry and 
committed the accused tothe Session. The 
Assistant Sessions Judge of Salem being 
| of opinion that the commitment on a charge 


of a non-cognizable offence upon a Police - 


report was illegal, acquitted the accused, 
instead of making a reference to the High 
Court, as he should have done if he held 
that opinion, to quash the commitment 
under s. 215, Cr. P. O. The learned Judges 
(Devadoss and Waller, JJ .) who heard the 
appeal were agreed on the point that the 
Assistant Sessions Judge's procedure in 
acquitting the accused without a trial was 
wrong, but they differed on ‘the question 
whether a re-trial should be ordered ; there 
followed a reference under s. 429, Or. P. O., 
to a third Judge, and he being the Chief 
Justice, ordered the matter to be placed 
before a Full Bench. 

From Sch. 2, col. 3 to the Cr. P. C. 
it is apparent that the offence of making 
a false charge with intent to injurea 
person is one for which the Police may not 
arrest without a warrant, in other words it 
is not a cognizable offence within the de- 
finition in s. 4 (1) (f) of the Cr, P. C. 

Mr. Justice Devadoss. agreed with the 
Assistant Sessions Judge that the proceed- 
ings in the Committing Magistrate's Court 
were illegal because the Magistrate took 
cognizance of the offence under s. 211, 
Indian Penal Code, upon a Police report 
ofa non-cognizablé offence without taking 
a sworn statement from any one. He fol- 
lowed areported case decided by himself 
and Mr. Justice Wallace, In re Perumal 
Naick (1) and the case of King Emperor 
v. Sada (4). Mr. Justice Waller was averse 
to putting a narrow construction on the 
word “report,” in s. 190 (1) (b) as including 
only reports of cognizable offences. We 
consider the latter view to be the more 
correct. While the section itself speaks of 
“any offence,” we think that an attempt to 
limit its application to one particular class 
of offences is not warranted by the langu- 
age used. In King-Emperor v. Sada (4) 
the learned Judges were inclined to confine 
the expression “ Police report” to reports 
which the Police were required by the 
Code of 1882 to make in the matter of cog- 
-nizable offences’and by certain other sec- 
- tions. Candy, J., noticed that though under 
“the Code of 1872 Police reports of non- 
cognizable offences were to be regarded as 
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complaints, the Code of 1882 did not em- 
power a Police Officer to report at all about 
such offences without the order of a Magis- 
trate. Chandavarkar, J., observed that the 
expression “ Police report” did not occur 
in any section outside the Chapter which 
deals with the investigation of cognizable 
offences, except es. 62 and 114. The first 
of these sections provides for reports being 
sent to District Magistrates and Sub-Divi- 
sional Magistrates whenever persons within 
their jurisdiction are arrested by the Police 
without a warrant. The second provides 
for reports being sent in the case of thueat- 
ened breaches of the peace when anim- 
mediate arrest is the only means by which 
peace may be preserved. The learned Judge 
might well have added to his list s. 145 
which provides for the Police reporting 
disputés ‘as to immovable property. It 
would be easy to conceive of other circum- 
stances where Police Officers may find 
occasion to convey information to the magis~ 
tracy or obtain their orders as to the course 
of action to be taken by them for the pre- 
servation of the peace and the prevention 
and detection of crime besides those .speci- 
fically mentioned in the sections of the 
Or. P. C. It should not be assumed that 
on all those occasions for which the Code 
does notspecifically provide, a Police Officer 
is not acting in the discharge of his duty if 
he sends a report. It was held by this Court 
in In re Asadulla Hussain Khan (6) that a 
Police Officer's action was not ultra vires if 
instead of referring a person, who gave the 
Police information of the commission of a 
nonm,cognizable offence, to the Magistrate as 


‘provided by s. 195 (1) he reported the case 


to the Magistrate and asked for his orders 
under s. 155 (2) to investigate it. In 
Sarferaz Khan v. Emperor (3) Knox, J., 
held that reports of investigations made by 
the Police into non-cognizable offences 
under orders of a Magistrate passed under 
s. 155 (2) fell under s. 173 and that Magis- 
trates could take cognizance of the case 
upon receiving such a Police report. The 
Bombay Full Bench which decided the 
case in King-Hmperor v. Sada (4) were 
quite ready to take the view that informa- 
tionfurnished by a Police Officer to a Magis- 
trate, which did not come within the pur- 
view ofa Police report prescribed by some 
section of the Code, fell anyhow within the- 
definition ofa complaint in s. 4 (1) (h) whieh 
is defined as an “allegation orally or in 
writing to a Magistrate, with a view to his 
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taking action, under this Code, that some 
“person, whether known or unknown, has 


committed an offence but it does notin-. 


clude the report of a Police Officer.” 

In Calcutta also it was held that it mus 
be either a report or a complaint [wide 
Bhairab Chandra Barua v. Emperor (2)]. 
The learned Judges of the Calcutta Court 
went on to say that if a Magistrate upon 
receivingareportfrom the Policerecommend- 
ing the prosecution of a person who had 
lodged false information with the Police 
as to the commission (as here) of a dacoity 
omitted to examine the complainant under 
s. 200 before issuing a summons to the 
accused, the omission was a mere irregu- 
larity which did not affect his jurisdic- 
tion. Upon this point they probably had 
in their minds the provision of s. 529 (e), 


Or. P. ©., as that section is quoted in Hari- ` 


har Roy v. Emperor (7) printed as a foot-note 
to their judgment. Devadoss, J., does not 
in his judgment consider the effect of this 
provision. His comment upon this point 
is “To treat the report of a Police Officer 
in a non-cognizable case as a complaint 
without the formalities required for the 
initiation. of proceedings would lead to 
gross irregularity, if not injustice.” The 
law only requires that the Magistrate, who 
takes cognizance of an offence under s. 
190, sub-s, (1), cl. (a) or (6) without having 
jurisdiction, should actin good faith though 
erroneously, to make his proceedings valid. 
The learned Judge proceeds to consider 
the case of Chidambaram Pillai v. Emperor 
(5) and the-effect of some other sections in 
the same Ch. XV-in which s. 190 occurs, 
notably ss. 196, 196-A and 188 and he 
puts the questions (1) whether a Magis- 
trate could take cognizance of an offence of 
adultery or énticing away a married woman 
upon a Police report and (2) whether if a 


Police Officer sent a letter to a Magistrate: 


about the commission of a non-cognizable 
offencs, could the Magistrate refer it to 
the Police for investigation under s. 202. 
The answers to these questions are con- 
tained in the Code itself; ss, 196, 196-A, 198 
and 199 clearly contain mandatory provi- 
sions as they declare “No Court shall take 
cognizance: of" (here follow the description 
` ofcertain definite offences) “ except” or “un- 
less", etc. The amended Or. P. C. of 1923 


` which was in force when the Sub-Magis- 


trate took cognizance of the offence under 


(7) 52 Ind. Gas. 595; 460. 810 foot-note; 230. W. 
N. 481; 29 O. L, J, 383; 20 Cr, Lu J. 675. o 
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s. 211, Indian Penal Code, as well as when 
Devadoss, J., delfvered his judgment in 
this ease and that reported,ineln re Peru- 
mal Naick (1) has made the question of the 
jurisdiction of Magistrates to take cogniz- 
ance of non-cognizable offences upon ‘a re- 
port made in writing made by any Police 
Officer without examining the Police Offi- 
cer upon oath perfectly clear and free from 
all possible ambiguity. For s. 190 (1) (b) 
authorizes certain Magistrates to take cog- 
nizance of any offence upon a report in 
writing of facts which constitute such 
offence made by any Police Officer, and s. 
200 (aa) provides that where a public ser- 
vant acting or purporting to act in the 
discharge of his official duties makes a 
complaint of an offence, nothing shall re- 
quire the Magistrate to examine him be- 
fore taking cognizance of the offence. 
We overrule In re Perumal Naick (l) 
and we set aside the acquittal of the 
accused in this case, and direct him to be 
tried according to law for the offence under 
s. 211, Indian Penal Code, at the Sessions 
of the Salem Division on the first available 
date. 


Y. N. V. Reference answered. 


LAHORE HIGH COURT. 
ORIMINAL Revision No. 601 or 1926, 
| June 11, 1926. 
Preseni:—Mr. Justice Harrison. 
SAMMUN—Accusep-—PRTirionER 
VETSUS 
EMPEROR——RBESPONDENT. 

Criminal Procedure Code (Act V ofs1898), s. 191, non- 
compliance of, if vitiates trial—Evidence produced by 
one co-accused if can be used against others. 

A failure to comply with the provisions of s, 191. 
Cr. P. O., is an illegality which vitiatesa trial. [p. 990, 
col, 2. 

PETAR of a defence witness produced by one, 
co-accused cannot be treated as prosecution evidence 
against others. [p. 990, col. 1.] 

Bahoru v. Emperor, 87 Ind. Cas. 842; A. I. R. 1925 
All. 769; 26 Cr. L. J. 1018, followed. 


Case reported by .the Sessions Judge, 
Karnal, with his No. 174-J of 9th April, 
1926. . 

FACTS.—On 15th of August, 1925, Ford. 
Car No. D. 825 belonging to Mr. Cornelius, 
retired Inspector of Post Offices, Bhiwani, 
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was found by Lala Amir Chand, Overseer, 
P. W. D., cagrying seven passengers exclu- 
sive of the dftiver Shams-ud-din. He re- 
ported the matter to the Office of the Deputy 
Commissioner and an order was issued to 
the Magistrate of the ilaga to try the 
driver of thesaid motor car. This report of 
Lala Amir Chand and the order of the 
Magistrate ilaga bearing the signature of 
the Superintendent of the Deputy Commis- 
sioner's Office are both combined into one 
document (Ex. P.-A). The Magistrate sum- 
moned Shams-ud-din for the 9th of October, 
1925, Shams-ud-din stated that he was 
only the driver of the car and that the seat- 
ing of the passengers’ and receiving of 
the fare was carried on by Sammun who 
was son of Mr, Cornelius owner of the car 
and in whose name stood the road certificate. 
The Magistrate summoned Sammun and Mr. 
Cornelius also and proceeded with the trial 
of the case and in the end he acquitted 
Shams-ud-din and Mr. Cornelius but con- 
victed Sammun under s. 16 of Act VIII of 
1914 sentencing him to Rs. 35 fine. 
GROUNDS.—tThe evidence for the pro- 
secution consists only of a single witness 
Lala Amir Chand, Overseer, who says no- 
thing against the applicant Sammun except 
that he was in the caronthat date. He 
says that the car was being driven by 
Shams-ud-din and when the witness asked 
Shams-ud-din why he was carrying seven 
passengers instead of five which he was 
entitled .to carry by the license which 
stands in the name of Cornelius the driver 
begged pardon and said that he will not do 
so again and that about Sammun he said 
that was not a passenger but onlya cleaner. 
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This shows that the defence adopted by . 


Shamus-ud-din later on in the Court was 
not that which he took on the lth of 
August when-questioned by the Overseer. 
It also appears from Cornelius’ statement 
that Sammun is not his son. In Bahoru v, 
Emperor (1) it has been held that the eyi- 
dence of a defente witness produced by 
one accused cannot be treated as prosecu- 
tion evidence against the other. There is 
no legal evidence, therefore, in the case to 
show that Sammun did in any way eon- 
traveneany of the provisions of Act VIII of 
1914 or rules made thereunder and so his 
eonviction does not seem to be right. Again 
the complaint on which the Magistrate took 
cognizance of the offence mentioned no- 


_ (1) 87 Ind, Oas. 842; A. I. R. 1925 All, 769; 26 Or. L. 
J. 1018. 
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thing about Sammun. The Magistrate sum- 
moned Sammun upon information receiv- 


“ ed from Shamas-ud-din and had thus taken 


cognizance of the offence against Sammun 
under cl. (c) of s. 190, Cr. P. O., and . 
s. 191 lays down that “when a Magistrate 
takes cognizance of an offence under cl. 
(c) of s. 190, the accused shall, before any 
evidence is taken, be informed that he is 
entitled to have the case tried by another 
Court.” This was not done by the Magis- 
trate in this case and so the trial was not 
in accordance with law. The case is, {here- 
fore, submitted to the High Court with a 
recommendation that the conviction of 
Sammun may be quashed and the sentence 
set aside. ` 

Note.—The fine has been realised. 

ORDER.—For the reasons given by the 
learned Sessions Judge I accept the appli- 
cation and set aside the conviction and sen- 
tence on Sammun. The fine to be refunded. 

A. NLA, Application accepted. 





CALCUTTA HIGH COURT. 
CRIMINAL APPEAL No, 842 oF 1925. 
April 23. 1926. ` 
Present:—Mr. Justice Suhrawardy 
and Mr. Justice Duval. 

NAIBULLA (NAYABULLA) SHAIKH 

AND OTHERS—-ACcUSED—APPELLANTS 
: VETSUS 
EMPEROR—RESPONDENT. 

Jury trial—Misdirection—Advice to ignore certain 
witnesses—Dogmatic opinion, expression of—Summing 
up—Judge, duty of. 

An advice given to the Jury to ignore the evidence 
of certain witnesses for the prosecution is not a proper 
direction to the Jury. The duty of the Judge in 
summing up is to place the entire evidence, for or 
against the accused, before the Jury and leave the 
ultimate decision of questions of fact to it. He is 
not debarred from expressing his own opinion on the 


‘evidence; but it should be done in such a way as 


not to create any impression in the mind of the Jury 
that it wasa direction from the Judge which they 
should follow; and such opinion should not be ex- 
pressed strongly and dogmatically. [p. 992, col. 1.) 

Where there are no eye-witnesses and no sufficient 
evidence of motive, it is proper to leave the whole case 
to the Jury. [p. 992, col. 2.) 

Criminal appeal against an order of the 
Sessions Judge, Dinajpur, dated the 6th 


November, 1925. ` 
Babu Suresh: Chandra Talugdar, for the 
Appellants. 
Mr. Khundkar, Deputy Legal Remem- 
brancer, for the Crown. , 


<I 


ka 
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JUDGMENT. 5 
Suhrawardy, J.—The accused Naib- 
ullaand three others have been found unani- 
mously by the Jury guilty under s. 304 
(Part II), indian Penal Code, and convicted 
and sentenced-to seven years’ rigorous im- 
prisonment each. ` 
“ The case for the prosecution is that the 
deceased Mona Mandal was called out of 
_his house late at night by Naibulla and 
was subsequently assaulted by these four 
persons so violently that he died in conse- 
quence of ita few hours latef. The only 
eviddhce against the accused is the extra 
judicial statement of the deceased made 
. before his death to several men who have 
been examined inthe case. In that statement 
he said tbat he was called from his house 
about midnight by Naibulla and was as- 
saulted by the four accused with fists and 
kicks. With regard to the motive there 
is not much of evidence against Naibulla; 


but itis suggested that the deceased had‘ 


reprimanded his wife for giving a seer of 
rice to her mother who iS the wife of 
Naibulla, There is no mention of this 
quarrel about rice in the First Informa- 
. tion. With regard to the other three accus- 
‘ed perscns, it is said that there was a 


quarrel with the deceased. about goats 


which, the Judge ‘has remarked, was not 
a sufficient motive. The evidence for the 
` prosecution consists of the evidence of the 
-neighbours before whom the statement was 
made by the deceased, his wife Saidan and 
his mother-in-law Nayan Bibi. These two 
witnesses were.also examined before the 
Committing. Magistrate. On that occasion 
Saidan said “ Naibulla called my husband 
away saying that he hada talk with him. 
I recognised Naibulla both by voice and 
APPearanee...... ee On his return home 
I enquired my husband who had beaten 
him. Hetold me that these four men had 
- beaten him in the field near a cart track.” 
In another part of the statement she said 
“pur neighbours came up that night and 
heard of occurrence from him including 
the names of his assailants.” In the Ses- 
sions Oourt she said that her husband 
wanted betels from her saying that his father- 


in-law, 7. e.; the accused Naibulla had come’ 


but she did not see him.. She thereafter 
fell asleep and could not say what happen- 
ed then. She further stated that the villagers 
questioned the deceased but she could not 
say if he said anything about his asgail- 
ants. Nayan Bibi (the wife of Naibilla and 
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mother-in-law of the'deceased) in her state- 
ment before the Committing Magistrate said: 
“ After our dinner on Sunday my husband 
went out. I cannot say why he did not 
return until midnight when I fell .fast 
asleep. : 1 cannot say when he returned 
home.” In the Sessions Court she said that 
Naibulla did not go out ashe was“ iil of 
fever.” Commenting on.these discrepancies 


_in the evidence of these two witnesses the 


learned Judge in his charge made the 
following obsérvation: “Saidan said in 
the lower Court that her husband was 
called out by Naibulla. Here she denies that. 
She admits she is now living with Nayan 
Bibi. Nayan Bibi now says that Naibulla 
was -ill with fever that night though she 
made a different statement in. the lower 
Court, These two witnesses were not declar- 
ed hostile by the prosecution, but in view 
of their conflicting statements it will pro- 
bably be safest to ignore their evidence on 
these points altogether.” In another part 
of the charge the learned Judge said “it is 
very doubtful if we can pick out any part 
of Saidan’s evidence now to rely upon.” 
Furtheron heobserved: ‘It seems rather 
improbable that he should go out again 
late at night on some casual intrigue or 
to smoke ganja.” This last observation 
was made inconnection with the sugges- 
tion of the defence that the accused wasa 
man of loose character and addicted to 
ganja. Thereafter in dealing with the case 
of accused Nos. 2, 3 and 4 the learned Judge 
remarked: “ib seemed very strange that 
they (neighbours) should have fixed on 
these three people as Naibulla’s assailants 
unlessthey really have some evidence against 
them:” On these observations made by the 
learned Judge in his charge to the Jury, 
it is argued on behalf of the accused /1) 
that the advice by the learnetl Judge to 
the Jury to ignore the evidence of Saidan 
and Nayan Bibi was a misdirection; and 
(2)'that the learned Judge has expressed 
his opinion in the last two sentences quoted 
above very positively and assertively which 
he should not have done, The learned Deputy 
Legal Remembrancer has referred to a 
statement in the charge to the following 
effect: “Taking all the facts into considera- 
tion, it is for you to judge whether villagers 
who have apparently neither any great 
friendship with the deceased nor any en- 
mity at all against the accused would have 
combined to name the four accused in the 
absence of any dying declaration by tha 
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deceased. This, he says, gives the Jury 
sufficient direction to exercise their independ- 
ent judgm&nteon the evidencein the case. 
With ‘regard to the first point, the learned 
Deputy Legal Remembrancer says that it 
was only a piece of advice which the Judge 
gave tothe Jury hence itis not irregular. 
I think that the language used by the learn- 
ed Judge is objectionable; and that the 
advice, as it is an advice given to the Jury 
to ignore tha evidence of some witnesses 
for the prosecution, isnot a proper direc- 
tion to the Jury. The duty of the Judge, 
it is needless to say, in summing up is to 
place the entire evidence, for or against 
the accused, before the Juryand leave the 
ultimate decision of the questions of fact 
toit. He is not debarred from expressing 
his own opinion upon the evidence ; but it 
should be donein such a way as not to 
create any impression in the mind of the 
Jury that it was a direction from the Judge 


which they should follow; and such opinion - 


should not be expressed, as has been observ- 
ed in the cases of Panchu Das v. Emperor 
(1), Fanindra Nath Banerji v. Emperor (2) 
and «Abdul Gafur Khan v. Emperor (8) 
strongly and dogmatically. Apart from 
this, any advice from the Judga to ignore 
or neglect any evidence is improper. As 
I have said, the entire evidence should be 
left for consideration to the Jury. The 
passage which I have quoted (and that is 
the only passage) and to which the learned 
Deputy Legal Remembrancerdrew our atten- 
tion does not do away entirely with the 
objection taken on behalf of the accused 
that the Judge has nowhere in the charge 
left the entire case to the Jury. In that 
passage the Judge has asked the Jury to 
consider the evidence of the neighbours and 
to find upon it whether the accused were 
guilty or wot. He has made no reference 
to the evidence of Saidan and Nayan Bibi. 
It is „possible that considering the discre- 

ancies inthe evidence of these two witnesses 


efore the Committing Magistrate -and in ` 


the Sessions Court, the Jury would have 
come tothe same conclusion as they did, 
But it isnot proper that they should be asked 
to decide questions of fact without consider- 
ing the whole ‘of the evidence. The view 
that 1 take in this matter is supported by 


(1) 34.0. 698; uo. W: N. 666; 5 Or. L. J. 427. 

(2) 1 Ind. Cas. 970; 36 O. 281; 9 C. a J. 199; 13 ©. 
W. N. 197; 5 M. L. T. 97; 9 Cr. L. J. 4 

(3) 71 Ind. Cas. 56; 26 0. W. N. ed ab O. L. J, 437; 
A. I. R. 1922 Cal. 192; 24 Or, L. J. 8 
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a decision of the Bombay High Court in 
Emperor v. Mira Gajbar (4). In a ease, like 
the present, where there are no eye-witnesses 
and no sufficient evidence of motive, it is, 
in my judgment, proper to leave the whole 
case to the Jury. ~ 

With regard to the second objection taken 
on behalf of the defence, the remark made 
by the Judge in his charge with regard 
to the three accused may seem to be couched 
in language calculated to influence theJury, 
but as I hold that on the first point the 
charge is defective—the result is that the 
conviction and sentence passed on the ap- 
pellants should be set aside and the case 
sent back to the Court below for re-trial. 
The accused will remain in custody until 
further orders by the Sessions Court. | 

Duval, J.—I agreé inthe order which 
my learned brother has made, though I do 
so with some diffidence. It really depends 
on what were the exact words which the 
learned Sessions Judge addressed .to the 
Jury in respect of these two witnesses, I 
do not say that they are not capable of the 
interpretation which my learned brother‘. 
has put. upon them though 1 myself am 
rather of the opinion that what the learned 
Judge meant to say was that here are two 
witnesses. They say one thing in one 
Court ‘and another in the other. Bath the 
statements are evidence and what will you 
do aboutit? Probably it would be safest 
not to base your verdict on what they said 
That would be my idea of what the 
learned Judge's words meant to convey ; 
and lam doubtful whether that cann cause 
a misdirection. It is a piece of advice 
which possibly is extremely good advice. 
However, as my learned brother considers 
that the case should bere-tried and as ho 


‘doubt the learned Judge has expressed 


himself ratherstrongly in the course of the 
summing up in a case in which the evidence 
is confined to one or two points only, I 
aneo with the order passed, 


Re-trial ordered, 
u 6 Bom. L. R. 31. 
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MADRAS HIGH COURT. 
LETTERS PATENT APPEALS Nos. 49 AND 50 
oF 1925. 
February 5, 1926. 
Present:—-Mr. Justice Devadoss 
and Mr. Justice Waller. 
. L. P. A. No. 45 or 1925. 
- KANDASWAMI UDAYAN—Puaintise— 
APPELLANT 
versus 
VELAYUTHA UDAYAN, minor 
BY GUARDIAN SENGALAMAI UDAYAN— 
DEFENvDaNr— RESPONDENT. 
L. P: A. No. 50 or 1925, 
VARADARAJULU CHETTI AND OTHERS 
e © __Py sintrers—APPELLANTS 
versus 


‘VELAYUTHA UDAYAN AND oranrs— 


DEFENDANTS— RESPONDENTS. 

Hindu Law—Alienation—Suit by co-parcener to set 
aside alienation —Alience, rights of—Suit for setting 
aside alienation, if can be converted into one for 
partition at alience’s instance—Subsequent suit by 
alience for partition, whether barred—Res judicata— 
Procedure to be followed by alienee—Decree, form of. 

In a suit’ instituted by the co-parceners of a joint 
Hindu family to set aside a sale of ancestral immove- 
able property by their father or manager of the 
family on the ground that the sale was not for family 
necessity, and to recover possession of the property 
from the vendees, the latter are not entitled, as 
defendants, to insist on the plaintiffs submit- 
ting to a partition either of the items sold or of 

_the entire family property. They are only entitled 
in the suit toa decree declaring that they are entitled 
to the share of the alienor, and should be left to work 
out their rights by a separate suit for partition. [p. 
994, col. 2.] 

Although in a case where all the facts and all the 
persons interested are before the Court so that the 
suit is practically a suit for partition the Court may 
allow the vendee to retain the properly sold to him, 
itis neither expedient nor reasonable that a suit to 


set aside an alienation ofa certain item of property - 


should be converted, at the instance of the vendee, 
into a suit for a general partition, which would in- 
volve the presencé of other parties and an enquiry into 
the debts and liabilities of the family. [p. 996, col. 1.] 

A decree obtained bya member ofa joint Hindu 
family against an alienee for his share of the property 
alienated, on the ground that the alienation was not 
binding on him, does not bara subsequent suit by 
the alienee for a general partition and for allotment 
of the alienated property to the share of the alienating 
co-parcener. [p. 995, col. 2.] 


When the alienation of a particular item of property . 


is challenged by a member of a joint Hindu family, 
the proper course for the alienee is to bringa suit 
for general partition sothat the suit for partition 
may be tried along with the suit for setting aside 
alienation, and if the alienation is found not binding 
_on the impeaching co-parcener's share but only on the 
alienor’s share, the Gourt would be in a position to 
consider, in the suit for general partition, whether the 
property alienated should be allotted to: the alienor'’s 
siiare or not. [p. 996, col. 2.] 

Where an alienee has, neither in the written state- 
ment nor in his evidence before the lower Court, 
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placed before the Court sufficient materiale which 
would enable it to ascertain whether the plaintiff's 
share could be met out of the other properties, and 
the alternative case that,“f the plaintiff was able to 
succeed to the- extent of his share, the aljenee should 
be allowed to retain the property sdfd to him as the 
other family properties are sufficient to me¢t the 
plaintiff's claim, has not been put forward in the 
written statement,a Court would not be justified in 
allowing the alienee to retain the property sold to 
him even if it has the power to do so [p. 994, col. L} 

[The form of decres to be passed in such cases 


` considered.j 


Ramaswami Tyer v. Venkatarama Iyer, 75 Ind. Cas. 
406; (1923) M. W. N. 786; 46 M. 815; 45 M. L. J. 203; 
18 L. W. 183; A. I. R. 1924 Mad. 81, Subbe Goundan v. 
Krishnamachari, 68 Ind, Cas. 869; (1922) M. W, N. 


* 269; 45 M. 449; 30 M. L. T. 217; 42 M. L. J. 372; 15 L. 


W. 537; A.L R. 1922 Mad. 112 and Davud Beevi 
Ammal v. Ramakrishna Aiyar, 72 Ind. Cas. 81; (1923) 
M. W: N. 202; 44M È. J. 309; 17 L. W. 332; 32 M. 
L. T. 263; A. I. R. 1923 Mad. 487, relied on. 

Sowrimuthu v. Pavadai Pachia Pillai, 91 Ind Cas. 
868; (1923) M. W. N. Sid, 49 M, L. J. 679; A. I. R. 1926 
Mad. 241; 49 M. 483, dissented from. 

st L. P. A. No. 49 or 1925. 

Letters Patent Appeal against the judg- 
ment and decree of Mr. Justice Odgers, in 
S. A. No. 1700 of 1923, printed as 90 
Ind. Cas. 743, preferred against a decree 
of the District Court, Salem, in A. S. 
No. 286 of 1921, (O. S. No. 615 of 1919, 
on the file of the Court of the Additional 
District Munsif, Salem), O. 5. No. 1533 of 
1917, on the file of the Principal District 
Munsif’s Court, Salem. 

; L. P. A. No. 50 or 1925. 

Letters Patent Appeal against the judg- 


-ment and decree of Mr. Justice Odgers, 


in S. A. No. 1699 of 1923, printed as 
90 Ind. Cas. 743, presented against a de- 
cree of the District Court, Salem, in A. 
S. No. 35 of 1922, preferred against a 
decree of the Court of the Additional Dis- 
trict Munsif, Salem, in O. 5, No. 143 of 
1920 (O. S. No. 511 of 1919, on the file of 
the Court of the Principal District Munsif, 
Salem). 

Mr. T. M. Krishnaswami Iyer, for the 
Appellant. . 

Mr. C. Krishnamachariar, 


spondent. 
JUDGMENT. . 
L. P. A. No. 49 or 1925. 

The plaintiff sued for a declaration 
that a certain alienation made by his 
father was not binding on him and pray- 
ed fcr possession of the property alie- 
nated and in the alternative, that, if the 
sale was good to the extent of his father’s 
share, his share of the property should be 
delivered to him. The District Munsif held 
that the sale was a nominal transaction and 


for the Re- 


994 
that it'was not binding upon the plaintiff 
and decreed the suit. On appeal the Dis- 
trict Judge held that the sale was good to 
thé extest af the father’s share and decreed 
the «plaintiff's share to him. 

In second appeal it was contended 

- that the alienee should be allotted the pro- 
perty alienated to him as there was other 
property belonging to the family which 


could satisfy the claim of the-plaintiff. Mr.” 


Justice Odgers who heard the second ap- 
peal declined to uphold the contention and 
dismissed the second appeal. The alienee’s 
representatives have preferred this Letters 
Patent Appeal. 

It is contended before us by Mr. T. M. 
Krishnaswami Iyer for the appellant that 
the family property is more than sufficient 
to meet the claim of the plaintiff and that 
the alienee should not be deprived of the 
plaint property which is a house. It is 
urged that the appellants have an equity in 
‘their favour and that they should not be 
driven to a separate suit when the equities 
could be worked out in this case. The 
District Judge found that it would be un- 
fair to allow the alienee to retain the pro- 
perty as the rest of the property which 
would devolve on the son consists entirely 
of outstanding debts which might or might 
not be good. The alienee, neither in his 
written statement nor in his evidence 
before the lower Court placed before the 
Court sufficient materials which would 
enable it to ascertain whether the plaintift's 
' share could be met out of the other pro- 
perties belonging to him and his father. 
In the written statement, he did not care 
to put forward an alternative case that, in 
case the plaintiff was able to succeed tothe 
extent of his share, he should be allowed to 
retain the property cold to him as the 
family property was sufficient to meet the 
plaintif’sclaim and the plaintiff would not 
be prejudiced by his being allowed to 
retain the property sold to him. Without 
an opportunity for the plaintiff to show that 
the property of the family is not sufficient 
to meet his claim and in the absence of 
evidence as to whether the plaintiff has got 
another house which is fit for his occupa- 
tion, and that he would not be prejudiced 
by allowing the alienee to retain the house 
sold to him, the Court would not be justifi- 
ed in granting relief to the alienee in the 
manner asked for by him even if such relief 
could be granted in this suit. 

Is it competent for the Court in a suit 
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by a co-parcener for setting aside an aliena- 
tion ofa certain item of family property 
to grant relief which it could grant ona 
genéral partition? Mr. Krishnaswami Iyer 
relies strongly upon Ramaswamt Iyer v. 


‘Venkatarama Iyer (1) as supporting his 


conténtion. In that case Mr. Justice Phil- 
lips and Mr. Justice Venkatasubba Rao 
held “that the alienee need not be directed 
to institute a separate suit to work out his 
rights by a partition. : He was entitled in 
the co-parcener’s suit as a defendant to get 
a decree for partition and claim to be allot- 
ted the item purchased by him in respect | 
of his vendor's. share if that was con- 
sistent with the rights of the other co- 
parceners.” - 

It was held in Subbe Goundan v. Krishna- 
machari (2), by Mr. Justice Kumaraswami 
Sastri and one of us that ina suit institut- 
ed by thé co-parceners of a joint Hindu 
family to set aside a sale of ancestral im- 
moveable property by their father or manag- 
er of the family on the ground that the 
sale was not for family necessity and to 
recover possession of the property from the 
vendees, that “the latter were not entitled 
as defendants to insist in this suit on the 
plaintifis submitting to a partition either 
of the items sold or of the entire family 
property but that they were entitled in this 
suit to a decree declaring that they. aie 
entitled to the share of the alienor but 
that they should be left- to work out their 
rights by a separate suit for partition.” 

A careful perusal of the judgment in 
Ramasuami Iyer v. Venkatarama Iyer (1) 
would show that there is no real corflict 
between it and the decision in Subbe 
Goundan. v. Krishnamachart (2), though 
the observation of Mr. Justice Phillips 
at page 821* may appear to be so. “If 
any equity exists in the alienee end it can 
be enforced without a separate suit, there 
seems to me to be no reason for restricting 
that equity to be a mere right to sue, a 
limitation which cannot be supported on 
equitable principles.” He also observes: 


“No doubt in many cases it would not be 


easy to enforce the alienee's equitable right 
ina suit brought by one of the cc-parceners 
to recover the property, because it would be 

(1) 75 Ind. Cas. 466; (1923) M. W. N. 786; 46 M. 
el 45 M. L. J. 203; 18 L. W. 183; A. I R. 1924 Mad. 


23) Gb Ind. Ces. 869; (1922) M. W. N. 269; 45 M, 
449; SOM. L. T. 217; 42 M-L. J. 372; 15 L, W. 5387; A, 
I. R. 1922 Mad. 112. 
~*Page ch46 M.— [Bd] 
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necessary to add all the co-parceners tothe 
suit and ascertain the amount of family 
property available for division, ete.” If 
the Court is prepared to convert asuit for 
declaration that certain alienation by a 
member of a joint Hindu family is not 
binding on the plaintiff into a suit for gene- 
ral partition at the instance of the alienee- 
defendant then the suit becomes a suit for 
a general partition. The decision in Rama- 
swami Iyer v. Venkatarqma Iyer (1) applies 
to cases where all the facts are before the 
Court which would enable it to allow an 
alienee to retain the property and sucha 
suit iseractically asuitfor partition. What 
was held in Subbe Goundan v. Krishnama- 
chari (2) was that there must be a separate 
suit for partition, for, in a suit where one 
item of property is sought to be recovered 
on the ground that the alienation of it is 
mot. binding on the plaintiff, -the whole 
family should not be drivén to be parties 
toa suit for partition. The proper course 
for the alienee would be tosue for partition 
- and ask the Court to allot to his alienor 
the specific property conveyed to him and 


if the Court finds that the interests of the’ 


other co-parceners would not be prejudiced 
by allotting to the alienating co parcener 
the specific property alienated by him, the 
Court may allow the alienee to retain the 
property. We adhere to the view expressed 
in Subbe Goundan v. Krishnamachari (2) 
and as pointed out in that case at page 464* 
“Having regard to the provisions of the 
O. P. C. which do not allow any wide rights 
of counter-claim, itis difficult io see how 
‘a suit by the ‘plaintiffs for possession and 
mesne profits can be conveited atthe in- 
stanca of the defendants into one for a 
general partition which would involve the 
presence of other parties and an enquiry 
into the debts and liabilities of the family. 


Tf the claim of the defendants is to be 


treated as a' cross suit, and if the written 
statement is to be stamped as a plaint in 
such cross suit claiming a general partition, 
thers is no reason why the defendants 
should not file their own suit fora general 


partition and work out any decree which’ 


they may obtainin the.decree in the suit 
by the co-parceners. There is no special 
advantage in the defendants doing in their 
written statement what they could easily 
“do ina plaint filed by them. It is open to 
tiem as soon as a co-parcener files a suit 
for possession, to file a suit for partition, 
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and where proper grounds exist, the Court 
would try the suits together so as to afford 
reliefto all parties. eOn the-point of view 
of hardship we think that the hardship 
would be greaterifa simple *sult for pos- 
gession which the co-parcener is in law 
entitled to file in cases of invalid aliena-, 
tions is converted into an elaborate enquiry 
as to a general partition of the family.” 

In Davud Beevi Ammal v. Ramakrishna 
Aiyar (3) it was held “that a purchaser 
from a member ofa joint Hindu family of 
property which that member has no right to 
sell, it being joint property, can enforce 
the sale only by partition of the entire 
family property and if in such partition 
the properties sold can with due regard to 
the interests of the other co-parceners, to the 
debts due by the family, and to an equit- 
able allocation of the various items of the 
family property, to shares of the several 
co-parceners, be wholly allotted to the 
vendor’s share, the purchaser will be en- 
titled tothe wholeof the property which 
the vendor professed to convey to him.” 

It is urged by Mr. Krishnaswami Iyer 
that a separate suit would be barred by the 
principle of res judicata and, therefore, the 
Court should consider in this suit whether 
the alienee could ba allowed to retain the 
property sold to him. In Sowrimuthu v, 
Pavadat Pachia Pillai (4) Mr. Justice 
Phillips and Mr. Justice Ramesam held that 
ifadecree is obtained by a member of a joint 
Hindu family against an alienee for hig 
share of “the property alienated on the 
ground that the alienation was not binding 
on him, in asubsequent suit by the sziienee 
fora general partition and for the adoiment 
of the alienated property to the share of the 
alienating co- parcener, the property allotted 
to the plaintiff in the previous suit could 
not be allotted again to the alienating co- 
parcener's share and, therefore, the second 
suit is barred by res judicata. With very 
great respect to the learned Judges we are 
unable to agre with the view taken by 
them in that case. When a co parcener 
brings a suitfor declaration’ that an aliena- 
tion by another co parcener is not binding 
on him and for his share of the property 
alienated, the Court gives him a decree for 
his share, if it finds that the alienation ig 


not binding on the plaintif. But hig 
(3, 72 Ind. Cas. 51: (1923) JL W.N. 202; JIN, L. 
J. 303; 17 L. W. 332; 32 M. L. T. 233; A. IR, 1923 
Mad. 167, 
(4) 91 Ind, Cas. 863; (1925) M, W. IX. Sk 49M Ld, 
679; A. IR, 1926 Mad. 241; 49 M, 483. 
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share does not become absolutely his for, 
the alienating co-parcener still continues a 
member of the joint mily and on 2 suit 
for partitign by him, the property alienated 
may fall to Ris share, in which case the 
alienee would be entitled to get it. The 
mutter is not different when the alienee 
himself brings a suit for a general parti- 
. tion and prays to be allowed to retain the 
property which was sold to him. When a 
member of a joint Hindu family sues to set 
aside an alienation made by another co- 
parcener that suit is not for partition and 
does not involve necessarily the status of 
division between him and the other members 
of the joint family. All that is objected 
to is the alienation of the particular item, 
and if that alienation’ is not binding on 
the family it is not binding on the 
alienor’s share as well and the property is 
recovered forthe benefit of the family. So 
long as the alienor is a member of the joint 
family, his right to partition subsists and 
in a suit by him, he can ask that the pro- 
perty alienated by him may be allotted to 
his share, and if the Court ona considera- 
- tion of all the circumstances in the case, 
thinks that it would be equitable to allot to 
him that property, it might do so,-for the 
plaintiff in that suit for setting aside an 
alienation cannot set up the plea of res 
judicata against any relief. Ifthe princi- 
ple of res judicata would not avail against 
- the alienating co-parcener itis difficult to 
see how it could avail against the alienee 
who stands only in the shoes of tle alienat- 
ingco-parcener. To hold that a suit by an 
alienee for partition is barred by res judi- 
cata by reason of a previous suitin which 
the alienation was held binding only to 
the extent of the alienor’s share, would be 
to leave no option to the Court but to 
convert every suit for setting aside an 
alienation into a suit for general partition.. 
Would it bé equitable to enforce a general 
partition in asuit to set aside an alienation 
when the property alienated bears aa in- 
significant proportion to the property owned 
‘by the family? It is neither reasonable por 
expedient that a suit to set aside an aliena- 
tion ofa certain item of property should 
be converted into a suit for general parti- 
tion at the instance of a vendee who 
bought the property knowing perfectly 
well his vendor was not exclusively 
entitled to the*property and that even in a 
general paxtition, that property might not 
- be allotted to his share. 
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We, therefore, hold that a suit by the 
vendee would not be barred by the decree 
in the suit of a co-parcener to have his 
share of the alienated property partitioned 
between him and the alienee. 

The proper course for the alienee would 
be as pointed out by usin Subbe Goundan 
Krishnamachari (2) when the alienation of 
a particular item of property is challenged 
bya member of the joint Hindu family to 
bring a suitfor general partition so that 
the suit might be tried along with the 
suit for setting aside the alienation and if 
the alienee is able to show that the aliena- 
tion is binding on the whole family then 
he succeedsin both the suits and if the 
alienation is not binding on the plaintiff's 
share butis only binding on the alienor’s 
share, then in the suit for general partition 
brought by him the Court would be in a 
position to consider whether the property 
alienated to him should be allotted to the’ 
alienor’s share or not. If both the suits are 
tried together there would not be any 
difficulty atallandin this case in order 
to obviata any possible plea of res judicata 
which might be raised onthe strength of the 
decision in Sowrimuthu v. Pavadai Pachia 
Pillai (4) we would pass a decree as was 
done in Hanmandas Ramdayal v. Valabha- 
das Shankardas (5). In that case a minor 
brought a suit against his father and decree- 
holders as well as auction-purchasers for 
a declaration, that the plaintiff's half share 
in the two properties sold did not pass to 
the auction-purchasers and for possession 
of his half share on equitable partition. 
He obtained a declaration that his share was 
not bound. It was held that his interests 
did not pass to the purchasers at the Court- 
sale. Thelearned Judges upheld the decreas 
ofthe lower Court and stayed the execu- 
tion of the decree for three months direct- 
ing that if during that period of three 
months, the present appellant filed a suit 
for partition against the plaintiff, the stay 
of ths present decree should last until the 
disposal of the appellant’s suit for partition 
but if such a suit for partition be not 
brought within three months allowed, then 
this appeal to be dismissed with costs.” 
We think such a direction should be given 


_in this case. 


We, therefore, dismiss tha Letters Patent 
Appeal with costs and direct that the 
execution of the decreas in plaintiff's favour 
be stayed for thrae months and if bafore the 

(5) 46 Ind. Oas. 133; 43 B. 17; 20 Bom. L, R. 472. 
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expiry of that period the appellant brings 
a general suit for partition, then the stay 
would continue till the disposal of the suit 
for partition but if no such suit for parti- 
tion is brought then the stay of execution 
will stand cancelled. 

L. P. A. No. 50 or 1925, 

The only point urgedin thisappeal is that 
the Acting District Judge did not consider 
the oral evidence in the case but based 
his decision entirely upon a comparison 
of the signature in Hx, I with the signature 
in cerfain documents filed in the case. The 
question in the case is whether Ex, I was 
signed by the plaintiff's father or not. 
The District Munsif held that it was a 
genuine receipt. He did not discuss the 
oral evidence in detail. He stated “The 
-discharge is proved by Ex. I and defend- 
-ant’s “witnesses Nos. 1 to 3.” The-Acting 
District Judge on .a consideration of the 
evidence came to the conclusion that there 
was a strong conspiracy for defeating the 
rights of the present plaintiff-appellant, 
In para. 4 he considers the evidence inthe 
case and when he came to consider ths 
genuineness of the signature, he relied 
only upon the difference between the sig- 
nature in the receipt and the signature in 
the admittedly genuine documents. 

Seeing that he has considered the evi- 
dence and come to the conclusion that there 
was ‘a conspiracy for defeating the rights 
of the plaintiff, it cannot be said that the 
learned Judge has not considered the oral 
evidence in the case. 

There is no. other point in this appaal 
and it is accordingly dismissed with costs. 

YNV ; 

ANA Appeals dismissed. 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 

First Civin APPRAL No. 44 op 1993. 
April 3, 1925. 
Present:—Mr. Kennedy, J. O. 
and Mr. De Souza, A. J. C. 
MULCHAND KISHINDAS—AppELLANT 


Versus 
THAKRIBAI AND ormers—RESPONDENTS. 


Hindu Law—Right of maintenance and residence— 
Alienation to defeat such right—Declaration of right 
—Purchaser’s right to have the rights ascertained. 

Where a purchaser of property belonging to a joint 
Hindu family knows that a person entitled to main- 
tenance from, and residence in, such property, is 
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actually confined to that property for the purpose, 
and where he knows alsi that his purchase of such 
property will defeat that right of maintenance and 
residence, he will be presumed t® hive purchased 
with such intention and Courts will not peitnit “his 
intention to be carried into effect. They will declare 
that he has bought subject to the rights of the pi rson 


-to be maintained and provided with residence. 


But, as it is possible that after the right of resi- 
dence is provided for and the amount of maintenance 
charged there may remain an ample residue which 
may properly vest in the transferee, the latter is en- 
titled to have the right of residence and maintenance 


. ascertained. [p. 998, col. 1.] ` 


JUDGMENT.—In this case Pursumal 
transferred his house to the mortgagee, 
Mulchand, and thereafter by way of com- 
position deed to certain trustees on behalf 
of his creditors. The plaintiff isa widow 
of the elder brother of Pursumal and is 
also the elder sister of the wife of Pursumal. 
She has been residing in this house since 
her marriage. She is entitled to main- 
tenance from the family funds. She brought 
her action against Pursumal, Mulchand and 
the trustees, to have it declared that she is 
entitled to be maintained out of the pro- 
perties mentioned in the schedule to her 
plaint and that her right of maintenance is 
a charge on thesaid properties and that she 
is entitled to be allowed to residein the 
family house, for an injunction restraining 
the defendants from selling or in any way 
disposing of the properties. 

The learned Additional Judicial Com- 
missioner gave her a declaration that she 
was entitled to be maintained out of a 


- particular piece of land as given in the 


decree and that she had a right of residence 
in the said family house and gave her in- 
junction restraining the defendants from 
selling er otherwise disposing of the pro- 
perty No. I, otherwise than as subject to 
her right of- maintenance and residence, 
but dismissed the suit as to the other pro- 
perties. 
The mortgagee, Mulchand, appeals. 

“ The legal point israther obscure and it 
is impossible to read thee various authori- 
ties without feeling that sometimes a desire 
to prevent the arising of claims very like- 
ly to be fraudulent and tending to fetter 
the free transfer of property-has prevailed 
and at other times the desire to protect 
the helpless dependents of a spendthrift, 
On the whole, however, it seems that though 
it cannot be laid down that a. person en- 
titled to maintenance out of And residence 
in the family property has a vested and 
indefeasible lien on the family -property 
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merely by reason of ¢éhe fact that she is 
entitled to such maintenance and residence 
yet she Was % right and that that right 
cannét be defeated by a trick. Where, then, 
the purchaser of family ‘property knows 
that a person entitled to maintenance from, 
and residence in, family property, is actual- 
dy confined to that property for the purpose 
“and where he knows that his purchase of 
such property will defeat that right of main- 
tenance and‘residence, then he is presumed 
‘to have purchased with such intention and 
the Courts will not permit his intention 
to be éarried into effect. That is they will 
decree that he has bought subject to the 
right ofthe person to-be maintained and 
provided with: residence. 
The trial Court has found, and we agree 
with its finding, that Mulchand was well 
aware of the rights of the plaintiff having 


inspected the premises and enquired from’ 


Pursumal, as to the existence of other claim- 
ants and that he was informed by him 
as to the existence of the plaintiff. The 
trustees have not appealed. 

As to the question whether this was 
family property and whether the plaintiff 
was entitled to maintenance out of it we 
have no doubt that she was so entitled as 
being the widow of a deceased co-parcener. 
Further, that the property was indubitably 
ancestral family property and that the deal- 
ings of the defendant, Pursumal, with the 
family property by way of selling some and 
setting up a grain shop and afterwards 
dealing in lands, does not affect the right 
of the plaintiff to be maintained from this 
the last relic of the family property. 

The next question raised in appeal is as 
to the frame of the suit. The plaintiff is 
entitled to have her right of residence and 
maintenance declared but the defendants 
would, it w@uld appear, be also entitled to 
have it ascertained. It is possible that 
after the right of residence is provided for 
. and the amount of maintenance charged, 
there may remain an ample residue which 
may properly vest in the transferee. It 
would, be right, therefore, to require the 
plaint to be amended as to enable a final 
decree to be passed. It is possible that 
the parties may come to terms without fur- 
ther litigation and enable a consent decree 
to-be passed. But if not, then we will allow 
an application for amendment to be made 
within threé months. f | 
* Bring up for final orders in three months. 

AN. AL Order accordingly. 
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LAHORE HIGH COURT. ; 
Seconp OTVIL APPEAL No. 1937 of 1922. , 
_ May 25, 1926. 
Present:—Mr. Justice Fforde and 
Mr. Justice Campbell. 
PARTAB SINGH AND OTHERS—DEFENDANTS 
--- APPELLANTS 
VeETSUS 
MOTHU AND OTHEERS—PLAINTINFS— 
i RESPONDENTS. . 

Evidence Act (I of 1872), s. 18—Judgments not in- 
ter partes, admissibility of—Ciril Procedure Code 
(let V of 1908), O. XITI, r. 4-—Doecuments not properly 
endorsed—Appellate Court's duty, custom and Sersonal 
law, proof of~-Chimbas of village Bhalur, Ferozepore, 
District, law applicable to. 

Though a previous judgment not inter partes may 
be admissible in evidence as proof of an assertion or 
denial of right by one of the parties, it is not ad- 
missible as proof of the facts decided therein. [p. 
999, col. 1. 

Indar Singh v. Fateh Singh, 59 Ind. Cas, 734; 1 L. 
540; 64 P. W. R. 1920; 49 P. L. R. 1921, followed. 

An Appellate Court will not read or allow to be 
used documents which have not been duly endorsed 
by the Trial Judge as admitted in evidence in the 
menner prescribed by O. XIL, r. 4, C. P. ©. [p.999, 
col. 2. 

Sadik Husain Khan v. Hashim Ali Khan, 36 Ind. 
Cas. 101; 38 A. 627; 31 M. L.-J. 607; 14 A, U. J. 1248; 
19 O. C. 192; 18 Bom. L R. 1037; 21 O. W. N. 130; 
(1916) 2 M. W. N. 577; 21 M. L.T. 40; 1 P.L. W. 
157; 4 O. L. J. 22; 250. L. J. 863; 6 L. W. 378; 10 
Bur. L. T. 140; 431. A. 212 (P. CO), followed. 

[The points to be considered in determining whe- 
ther the presumption against a particular trile fol- 
lowing the customs of agricultural tribes, has been 
rebutted, enumerated. ]. 

Chimbas of village Bhalur, Tehsil Moga, District 
Yerozepore are governed by personal law and not 
by custom. [p. 1001, col. 2.] s . 

Second appeal from a decree of ‘the 
Additional District Judge, Ferozepore, 
dated the llth January, 1922, modifying 
that of the Senior Subordinate Judge, 
Ferozepore, dated the 25th May, 1921. f 

Dr. Gokal Chand Narang, for the Appel- 
lant. ` i 

Messrs. Kanshi Ram and L.C. Mehra, for 
the Respondents. 

h JUDGMENT. 
` Campbell, J.—Second Appeals Nos. 
940 and 1937 of 1922 arise out ofa suit by 
reversioners to bave a sale of land for 
Rs, 15,000 declared null and void so far as 
it concerns their rights, on the usual ground 
of want of consideration and necessity. The 
lower Appellate Court has granted them 
the declaration prayed for with the 1eserva- 
tion, that they shall not be entitled to take 
possession after the alienor’s death unless 
they pay the sum of Rs. 2,634, 

Both sides have preferred second appeals, 
In that 8f£tHe defendant-vendees (No. 1937 
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of 1922) the firgt two points taken are, (1) 
that the finding of the lower Appellate 
Court thai the land was ancestral of the 
plaintiffs and the vendor was basedon in- 
admissible evidence, and (2) thatthe deci- 
sion that the plaintiffs follow agricultural 
custom is incorrect. The plaintiffs and the 
alienor, Amir, ara Chimbas of Bhalur in the 
Ferozepore District. The common ancestor 
was Jiwan andthe short pesdigree-table is 
as follows :— l i 


J IWAN 
. 
( | \ 
Manak Malhu Makhan 
Amir, Descendants Jalal Din. 
(vendor) plaintiffs. 


The learned District Judge has held that 


“the judgments P-4 and P-5 and admis-. 


sion of Manak in Bx. P-6 are suficient- 
ly strong evidence to hold that the land 
was ancestral.” 

The judgments P-4 and P-5 are the 
trial and appellate judgments in a former 
suit by the present plaintiffs for a similar 
declaratory decree in respect of two mort- 
giges by Amirin favour of one Sawan 
Singh of partof the land now in suit. Both 
Courts coneurred in holding the subject- 
matter of that suit to be ancestral land. 
The present defendants-appellants were not 
parties to that litigation and it is contended 
on their behalf that the finding of the 
‘ Courts about the ‘character of the land is 
wholly irrelevant as evidence against them 
in the present case. 

The question of the relevancy of previous 
decision not inter partes on points at issue 
was considered by this Court in Indar 
Singh v. Fateh Singh (1) and it follows 
from what was lail down there that the 
judgments P-4 and P-5 can only be 


treated as admissible for the purpose of- 


showing that on a former occasion the 


` ‘right of Amir to aliénate part of the pro- 


perty in suit was called in question on the 
ground that the property was ancestral. 
The findings of the Courts that the property 
was ancestral are not relevant. I consider 
that I must follow that decision and I hold 
accordingly that the question of fact whe- 
. ther the l:nd in suit is ancestral has not 

been determined by the lower Appellate 
Court in accordance with law, since it is 

(1) 59 Ind. Cas. 734; 1 L. 540; 6Ł P. W.R. 1920; 49 
P. L. R. 1921, : ° : 
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based partly, and to an extent which it is 
impossible to. estiMate, upon irrelevant 
evidence. I proceed, therefore, „to examine 
the remaining evidence mentioned by the 
Judge below as the basis of his finding and 
the other evidence on the record which is 
now asserted by the learned Vakil for the 
plaintiffs-respondents to support it, 

The admission of Manak, father of Amir 
the vendor, who is admittedly dead, was 
sought to be proved bya copy of a judgment 
of the year 1876 (Ex. P-6) which decided 
a suit brought by Jalal Din against Manak 
and Malhu (see pedigree-table above) for 
possession of a one-third sharo in the lands 
then held by them. The judgment purports 


“to give an abstract of Manak’s pleading 


that the land in his possession was inherit- 
The copy 
P-6 is not endorsed by either of the 
Courts below as admitted in evidence in the 
manner prescribed by O. NIII, r. 4, C. 
P. C,and their Lordships of the Judicial 
Committee have declared in Sadik Husain 
Khan v. Hashim Ali Khan (2) that the ` 
Board will not read or allow to be used 
documents not so endorsed by a trial 
Judge. 

Objection to our looking at this docu- 
ment has been taken by the learned Advocate 
for the appellants. His clients, however, 
in their memorandum of appeal to the 
lower Appellate Court invited the District 
Judgeto consider it along with other evi- 
dence, and itis apparent from their judg- 
ments that both Courts below regarded 
it as being duly before them as evidence. 
If it be assumed that the very explicit rule 
laid down by their Lordships of the Privy 
Council can be relaxed in the present 
jngtance on the ground that both the parties 
agreed in the lower Court to treat the 
document as evidence, then there is the 
further defect that it does n®t contain the 
primary record of the statement of the 
defendant, Manak, but is merely a reproduc- 
tion ofa former record. | Assuming, never- 
theless; once more that it is admissible if 
it be an aczurate reproduction, there is other 
evidence which shows that the admission 
was subsequently withdrawn and explained. 
The upshot of the 1876 suit was that tha 
claim was dismissed against Malhu, but 
decreed against Manak on his admission. 

(2) 36 Ind. Cas. 101; 38 A. 623; 31 M. L. J. 607; 14 
A. L. J. 1248: 19 O. O. 192; 18 Bom. I. R. 1037; 21 
CG. W. N. 130: (1916) 2 M. W. Nvw577; 21 AL L. T, 
40; 1P. L. W. 157; 4 O. L.J. 22; 25 O. L. J. 363; 
L. W. 378; 10 Bur, L. T. 140; 43 L A, 212 (P, C.) 
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Later on, in 1878, Manak sued for recovery 
of the land decreed anti a certificate copy of 
his plain properly endorsed as admitted 
in evidence fs on the record. In it he 
asserted that he had been induced by 
fraud to make the previous admission for 
his own supposed advantage and that ‘it 
was untrue. This second suit was adjust- 
ed by a compromise by which Jalal Din 
restored the greater part of the land 
decreed to him in 1876. Itis-thus open 
to doubt whether the evidence available 
regarding this statement of Manak proves 
it to have been made against his proprie- 
tary interest and so .relevant in the pre- 
sent proceedings under s. 32 of the Evi- 
dence Act. Inany case the circumstances 
in which it was made and afterwards con-. 


- tradicted render it, in my opinion, value- 


less for the purpose of establishing the 
plaintiffs’ claim. À 

The only other evidence bearing on the 
question is the record in the revenue papers 
showing at various times the areas of land 
held by the descendants of Jiwan. The 
earliest record is that of 1852-53. Jiwan 
was then dead. At that time Manak held 
207 kanals 10 marlas and 297 kanals 16 
marlas (each having in addition a share in 
the shamilat) while neither Makhan nor 
Jalal Din his son was recorded as owing 
any land, There was no joint holding by 
the brothers or any of them. By a partition 
of the shamilat in 1862 Manak gained 
another 339 kanals 5 marlas and had 546 
kanals 15 marlas in 1877 when Jalal Din 

ot a decree for one-third of this estate. 
Jalal Din by the compromise of thesecond 
suit surrendered all but 30 kanals 4 marlas, 
which came out of the 339 kanals 5 marlas 
shamilat obtained by Manak in the 1862 
partition. At the 1887-88 Settlement the 
figures were Malhu’s descendants 763 kanals 
16 marlas, Amir 409 kanals 5 marlas, Jalal: 
Din 30 kanals Y9 marlas In a second and 
later partition of shamilat an area of 2] 
kanals 7marlas was allotted, two-thirds to 
Amir and one-third to Jalal Din. In 1894 
Jalal Din sold this share to some one else 
together with his 30 kanals 9 marlas. 

The salient point about these entries is 
that in 1852 not only did Jalal Din or his 
father Makhan own no land. but the 
areas held by the other two brothers 
Manak “and Malhu were conspicuously 
unequal. Ifthese lands had come to them 
from Jiwan their father, all three sons 
should have had approximately equal areas. 
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If Makhan had been dead and Jalal Din 
had been a child, and if for that reason his 
share had been usurped by his uncles (as is 
alleged) either the respective areas of those 
uncles should have been equal or else one 
of them should have been in excess of the 
other by approximately the amount of Jalal 
Din's one-third share. The lower Appellate 
Court has said on this aspect of the case: 
“It is possible there might have been differ- 
ence in quality in the lands in possession 
of the two brothers, or, on account of some 
other reason inequality:in area might have 
occurred.” We are unable to regard this as 
any explanation of the very definite indica- 
tions that Manak in fact did not inherit his 
land from his father. 

The onus of proving that the land in 
suit was ancestral was on the plaintiffs, 
The admission of Manak in 1876, if it'can 


. be taken as duly proved, does not, in my 


opinion, discharge this onus, and the other 
relevant evidence.on the point supports 
Manak's subsequent declaration that the 
admission was untrue. 

On the second point, whether the parties 
are governed by custom, the defendants- 
appellants have obtained the necessary 
certificate under s. 41 (3) of the Punjab 
Courts Act to enable them to challenge in 
second appeal the decision of the lower 
Appellate.Court. I am unable to endorse 
that decision. It proceeds (a) upon a 
previous decision by Mr. Ellis, Divisional 
Judge, that these Chimbas are governed by 
custom, and upon the following findings (b) 
that these Chimbas settled in the village. 
which was founded 200 years before the 
Settlement of 1887-88, (c) that they owned 
2814 kanals in the village out of 62343 
kanals and (d) that they carry on cultivation 
themselves as their land is recorded as 
“khud kasht.” 

As regards (a) Mr. Ellis’s judgment 
related to the previous litigation regarding 
the mortgages by Amir in favourof Sawan 
Singh and decided the preliminary point 
that the parties were governed by custom. 
Mr. Hllis dissented from a judgment by 
his predecessor, which took a contrary view 
in regard to Chimbas of this village (copy 
Exh. D-llon the present record) and did 
soonthe grounds that in the case before 
him it had been proved that the area of , 
cultivation by Chimbas in the village was 
large and compact, that agriculture formed 
at any rate their main source of livelihood 
and that éhey had appended to their tribal 
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name the appellation Sidhu, a jat got. These 
facts he held brought the case before 
him within the rules laid down in Bhag 
Singh v. Sharam Singh (3), a decision 
published subsequsatly to his predecessor's 
judgment and relating to Chimbas of the 
Lahore District. . 

In Bhag Singh v. Sharam Singh (33, how- 
ever, the facts found were that the chimbas 
there dealt with were occupancy tenants 
whose sole source of sustenance for two 
centuries had been agriculture, that they 
had attempted at the first Settlement to 
chante their caste, and that they had 
abandoned the proper calling of their caste 
and had adopted agriculture as their 
` profession. This was a great deal more 
than Mr. Ellis held to have been proved in 
his case, | 
: Besides the judgment, D-11, the defend- 


ants have filed a copy of another decision - 


previous to that of Mr. Ellis by a Subordinate 
Judge, holding that the Chimbas of this 
village were not governed by custom. This 
was affirmed on appeal but on a different 
point. i 

There are thus conflicting decisions on the 
question before us by Subordinate Courts, 

Findings (b) and (e) of the lower Court 
are not supported by any evidence on the 
present record which Mr. Kanshi Ram the 
respondents’ learned Vakil can show us. 
They appear to be derived from findings 
by Mr. Ellis in the judgment just referred 
to. Finding (d) appears to be based upon 
copies of the khasra girdawari to which no 
presumption of truth attaches, but it is 
consistent with the extractsfrom the annual 
-record relating to the actual land in suit 
which have been proved ‘by the Special 
Kanungo. 

Chimbas according to Ibbetson's “Punjab 
Castes” (page 321) are properly calico 
printers, hardly to be distinguished from 
dhobis, purely artisans, not village menials 
except as washermen, but often combining 
washing with dying and stamping, and 
very commonly working as\ tailors. The 
presumption is against such a tribe follow- 
ing the customs of agricultural tribes. 

Some ofthe questions to be considered 
in determining whether this presumption 
has been rebutted are summarised in Ellis’s 
Notes on Custom, pages 28-31 as follows:— 

(îi) Whether -the tribe exclusively or 
primarily follows agriculture, and, if it 


(3) 1 Ind. Cas. 708; 38 P. R. 1909. . 
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follows other occupations, whether those 
occupations are théir main occupations. 

(ii) Whether it forms a gonspact village 
community or patti or whether it Hives in 
a heterogeneous village. 

(iti) Whether the tribe was settled in the 
village at its foundation. 

(iv) How long have the parties followed 
agriculiure? i 
(v) Whether they cultivate themselves. 

(vi) Whether they hold a large or a small 
portion of the village area. 

(vit) Whether theyzhold a share in the 
shamilat. 

(viii) Whether alienations have been 
frequent and have been allowed to pass 
unchallenged. 

. (ix) The circumstances under which they 
have acquired land. 

(x) Whether they furnish Lambardars. 

(xi) Whether the locality is one where 
Customary Law generally prevails. 

(xii) Whether custom is observed in 
social matters, 

What is proved by evidence in the present 
case is that the particular Chimba family 
with which we are dealing, i.c., the descend- 
ants of Jiwan, held a substantial area of 
land with share in the shamilat in i852 
and has retained a great partofit. Parts 
of the land have been recorded as cultivat- 
ed by the owners since 1852. The area 
of land held is not proportionately a large 
portion of the village. From 1889 to 1918 
there have been 106 alienations by Chimbas 
of this village and four are shown by the 
previous judicial instances to have been 
contested. The locality is one in which 
Customary Law generally prevails. 

The plaintiffs have not proved either that 
the hereditary occupations have been aban- 
doned, or that agriculture is the main 
occupation, or that the Chimbag were settled 
‘at the foundation of the village, or how long 
before 1852 they followed agriculture, or 
the circumstances under which they acquir- 
ed land, or whether they furnish Lambardars 
or whether custom is observed in social 
matters. There is nothing definite proved 
about the customs, acts or circumstances of 
other members of the tribe in the village 
except the alienations above referred to, 

In default of proved instances of observ- 
ance of the custom alleged, the most im- 
portant test, as emphasized’ in Bhag Singh 
v. Sharam Singh (3), is whether the artisan 
tribe under consideration has so far’ 
abandoned its hereditary calling dnd adopt- 
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ed the profession of ag¥iculture as to as- 
sume the stajus of a member of the purely 
agricultural community, occupying unmis- 
takeably a grade therein although perhaps 
a lowly grade. This I hold that the plaintiffs 
on whom the onus lay, have failed to prove 
in the present case. 

Thus the appeal of the defendant-vendees 
succeeds upon these two points, and theresult 
is that the suit must be dismissed. I accept 
Appeal No. 1937 with costs and dismiss the 
suit with costs throughout. It follows ne- 
cessarily that the plaintifis’ Appeal No. 94 
is dismissed with costs.. i 

Fforde, J.—I agree. 

A, N. A. Appeal No. 1987 accepted. 

Appeal No, 940 dismissed. 





LAHORE HIGH COURT. 
BECOND CIVIL APPEAL No. 1514 oF 1922, 
May 17, 1926. : < 
Present :—Mr. Justice Fforde and 
Mr. Justice Campbell. 
Musammat SAHIBZADI BEGUM 
— PLAINTIFF—APPELLANT 
versus as 
MUHAMMAD UMAR AND oTHERS— 
DEFENDANTS— RESPONDENTS. 
Civil Procedure Code {Act V of 1908), s. 11—Res 
judicata—Section I! not exhaustivce—Decree obtained 
by deliberate suppression of facts, operation of, as res 


n judicata. 


. the Conrt as to their 


The plea of res judicata is not confined to the pro- 
visions of s. 11, ©. P. C., but may be invoked under 
general principles of law.. |p. 1002, col. 2.) 

Where the parties to a suit for partition of 
a portion of an estate obtain a decision of 
respective rights, deliber- 
ately suppressing the existence of nearer claimants, 
neither of them can, in a subsequent suit for partition 
of the remaining portion of the estate, be allowed to 
question the ality of the previous decision on the 
strength of the fact which they knowingly suppressed 
at the trial of the former suit even though the Court 
which decided that suit is not ecmpetent to try the 
subsequent one. [r. 1003, col. 1.] | 

Second appeal from the decree of the Dis- 
trict Judge, Delhi, dated the 27th February, 
1922, affirming that of the Subordinate 
Judge, Second Class, Delhi, dated the 26th 
July, 1921. 

Mr. M. Sleem, for the Appellant. 

Mr. Ghulam Muhammad, for the Respond- 


ents. 

< JUDGMENT, 
Fforde, J.—The facts out of which 
this appeal has arisen are shortly as 


“ follows :— 


SAHIB ZADI BEGUM V. MOHAMMAD UMAR. 
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In 1918 Muhammad Umar sued the 
plaintiff in the present suit, Sahibzadi 
Begum, for his share in certain land, the 
property of one Musammat Abdi Begum 
deceased. In that suit Muhammad Umar’s 
brothers and sisters were joined as parties. 
The result of that suit was that Muhammad 
Umar was given a decree for 2/27th of 
Musammat Abdi Begum’s landed property 
and the Court held that Sahibzadi Begum 
was entitled to a 2/3rds interest in that pro- 
perty. 

Musammat Sahibzadi Begum broug}t the 
present suit for partition of a 2/3rds share 
in certain houses also forming part of the 
estate of the above named deceased of 
which Muhammad Umar had taken posses- 
sion and she has made Muhammad Umar 
and the other parties to the previous litiga- - 
tion as defendants. Muhammad Umar new 
raises the defence, inter alia, that Musammat 
Sahibzadi Begum is not entitled toa 2/3rds 
interest in these houses, as there are two 
other persons, namely, Musammat Nasir 
Begum and Musammat Wazir Begum, who, 
under Muhammadan Law, are the sole heirs 
of that lady. If this plea had heen raised 
in Muhammad Umar’s original suit he 
would have been defeated, and, in my 
opinion, in view of the fact that in that 
previous litigation neither party referred 
to these two women as having a claim 
to the succession to Musammat Abdi 
Regum’s property, neither is now entitled 
to raise that igsuein the present proceed- 
‘ings. 

The trial Court held that so far as the 
plea of res judicata is concerned that 
plea could not be sustained under the pre- 
visions of s. ll of the O. P. C., as the present 
suit was not triable by the Munsif who 
tried the previous suit. ? 


The lower Appellate Court has held that 
the question as to the right of succession to . 
Musammat Abdi Begum’sestate is not res 
judicata but on the question as to the com- 
petency of the first Court to try this suit 
it has come to no decision. 


This latter question, however, in my 
opinion need not be considered in view of 


“the decision I have arrived si. on the other 


point. The plea of ves judicata. is not 
confined to the provisions of s. ll of the G. 
P. C., but may be invoked under general 
principles of law. For this proposition I 
would refer to a decision of their Lordships 
of the Privy Councilin George Henry Hook‘ 
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y. Administrator-General of Bengal (1) and 
to the concluding passages in the judg- 
ment of Lord Buckmasterin Ramachandra 
Rao v. Ramachandra Rao (2). 

Had the question of the superior claim of 
Musammat Nasir Begum and Musammat 
Wazir Begum been raised in the previous 
suit Muhammad Umar could not have suc- 
ceeded in establishing his claim to a por- 
tion of Afusammat Abdi Begum’s property. 
Having acquired an interest in some of 


the property upon a suppression of the fact . 


that gthere were other persons with a 
superior right to it, he cannot now use that 
fact to defeat a claim for partition of 
another portion‘of the same estate.’ As 
between Musammat Sahibzadi Begum and 
Muhammad Umar the question of the right 
of succession to the property of Musammat 
“Abdi Begum cannot, in my opinion, be 
re-tried, no matter what new evidence or 
new arguments the parties may now have 
available. 

I would, therefore, accept the appeal and 
remand the case to the trial Court under 
0. XLI, r. 23 for trial of issues Nos. 1, 2, 3, 
4 and 5. The Court-fee on the memo- 
randum of appeal must be refunded. 

Campbell, J.—I concur. The houses 
now in suit did not form part of the 
subject-matter of the previous snit of 1913 
since appaiently after the death of Musam- 
mat Abdi Begum her brothers daughter 
(the present plaintiff) took possession of the 
landand the defendants, her sister's children, 
of the houses. Hence Muhammad Umar's 
claim in 1913 against the present plaintiff 
actually was for a share in the land only. | 

At the same time, the question of the 
respective rights of the present parties as 
heirs of Musammat Abdi Begum was clearly 
and directly in issue in that former suit. 
The issue framed .and tried was whether 
according to Muhammadan Law defendant 
No: 1 (i. e. the present plaintiff) alone is 
entitled to succeed to Jlusammat Abdi 
Begum and in the trial both parties deli- 
berately ignored the existence of Musam- 


(1) 60 Ind. Cas. 631; 48 C. 499 at pp. 507,508: 19 A. 

L. J. 366; 40 M. L. J. 423; 29 M. L. T. 336; (1921) M. 

© W.N. 313; 33 C. L. J. 405; 3 U. P. L. R (P. C.) 17; 

23 Bom. la. R. 648; 25. ©. W. N. 915; 14 L. W. 221; 
48 L A. 187 (P. C). f ‘ 

(2) 67 Ind. Cas. 408: 45 M. 320 at p. 331; 80°M. L. 

T. 154; 26 C. W.N. 713; 35 C. L.J. 545; 16 L. W. 1; 

- (1922) M. W. N. 359; 20 A. L. J. 684; 43 M. L. J. 78: 

DT L R. 963; A/T. R. 1922 P. Ç. 80; 49 1. A. 129 
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mat Nasir Begumeand Musammat Wazir 
Begum. i 

I agree with iny learnefl brother that 
under general principles of lawthe previous 
decision should be held to bea final decision, 
as between these two parties of their rights 
in the estate of Musammåt Abdi Begum and 
that one of them should not now’ be per- 
mitted to question it on the strength of a 
‘fact which he knowingly suppressed at the 
time of the former trial. 


A. NLA, Cuse remanded. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
MiISCELLANEOUS Civin APPEAL No. 18 or 1994, 
February 18, 1926. 

Present :—Mr. Kennedy, A. J. C and 
Mr. Rupchand Bilaram, A. J.C. 

Firm or LALCHAND-GOBINDRAM— 


APPELLANTS 
VETSUS 
Firs or TEJBHANDAS-JAGANNATH 
— RESPONDENTS. 


Civil Procedure Code (Act V of 1908), O. XI, rr. 18, 
21—Dismissal of suit under r. 21—Order under r, 18, 
necessity of. 

A Court can dismiss a suit under O. II, 1. 21, C. 
P. C., only where it has passed an order under O. II, 
r. 18 and the same has not been complied with. 


Appeal against the order of Mr Aston, 
Additional Judicial Commissioner, dated 
the Ist August, 1925, 

Mr: Tahilrum Maniram, for the Appel- 
lants, 

Mr. Suganlal H; Jeswani, for the Re- | 
spondents. 


SUDGMENT.—In this case a suit of 
the appellants was dismissed” under the 
provisions of O. XI, r. 21, O. P. C. 

It appears that there had been some 
negotiations` between the parties in respect 
of inspection and the Court had noted on 
the diary that inspection should be given 
on a certain date, But no notice had been 
given by one side to the other under r. 15 
nor had any application been made to the 
Court under r. 12, Consequently the 
Court had never passed any order under 
r. 18. Anditis only whert an order has 
been given underr. 18, the effect of r, 21 
exists. The correct course for the defend-- 
ant when he found that the plaintiff, as he 


alleges, was shufflingand keeping back the 
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books was to apply to he Court under 
r. 18 and the Court would then have passed 
a distinct order as towhat books were to 
be produced for inspection and it was 
only: when that order had been made and 
had not been complied with that the Court 
had power to dismiss the suit under O. XT, 
r. 21. ‘ . 

Therefore, it appears to us that the order 
of the learned Additional Judicial Commis- 
sioner dismissing the suit under that rule is 
wrong. We must set aside the order dis- 
missing the suit and direct the lower Court 
to dispose of the matter. according to law. 

Costs to be costs in the cause. j 

A.N. A, ` Order set aside. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Sgconp Civit APPEAL Nu, 134-B or 1925. 
July 15, 1926. 

_  Present:—Mr. Mitchell, A. J. C. 
BHOPATRAO—DsFEN pantT—APPELLANT 
Versus 
SHRI RAMCHANDRA SANSTHAN 
KUND SARJAPUR py PUNCH 
KHUSHAL—P taintiFfrF—ResponpENT. 

Transfer of Property Act (IV of 1882), ss. 5, 180— 
Actionable claim, dedication of, whether can be made 
orally—‘Transfer of property,’ definition of. 

The dedication of an actionable claim to an idol 
is not governed by s. 130 of the Transfer of Property 
Act and can be made orally, as it does not amount 
toa transfer within the meaning of the Act. 


It is very doubtful whether the definition of ‘trans- 
fer of property’ given in s. 5 of the Act, which 
.appears in Ch. II and not in the interpretation clause, 
applies to the term ‘transfet’ as used in ss. 54, 58, 105, 
118, 122 and 130. 

Appeal agginst a decree of the Second 
Additional District Judge, Amraoti, dated 
the 20th January, 1925, in Civil Appeal No. 
54 of 1925. 

Mr. N. G. Bose, R. B., for the Appellant. 

Mr. R. R. Jayawant, R.B, for the Re- 
spondent, 


JUDGMENT.-—In 1921 one Chandra- 
bhan made a dedication of some of his 
property to the deity Shri Ramchandra, 
immanent in the idol and temple known 
as Shri Ramchandra Sansthan Kund Sarja- 
pur, in the, Amraoti Taluy. Among this 
property was a money-bond executed by 
the defendant-appellant Bhopatrao. The 
management of the temple, through their 
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Punch Khushal Krishnaji, sued for realisa- 
tion of the amount due on the bond, and 
have succeeded in both the Courts below. 
Bhopatrao now appeals and his learned 
Counsel admits that only one point of 
law arises, namely, is the dedication of an 
actionable claim to an idol governed by 
s. 130 of the Transfer of Property Act ? 

In support of the appeal the learned 
Counsel for the appellant, relying on s. 130 
of the Transfer of Property Act, urges that 
the dedication ofthis bond was the transfer 
of an actionable claim and that as if was 
made orally itis of no effect. To meet this 
argument the learned Counsel for the re- 
spondent reliesupon the definition of trans- 
fer” given in s. 5 of the Transfer of Property 
Act which confines transfers to transactions 
between living persons only, and he pointa 
out that as this idolis nota living person 
a dedication toitis not a transfer. Iam 
unable to hold that this is sound line of 
argument, as ib seems very doubtful that 
the definition of “transfer of property” 
given in s. 5 of the Transfer of Property 
Act applies to the term “transfer” used 
ins. 130, Theframers of the Transfer of 
Property Act have included a special inter- 
pretation clause ass.3 of the Act, and in 
this they have presumably inserted all 
definitions which would apply throughout 
the whole Act. The definition of ‘‘trans- 
fer of property” does not appear in this 
interpretation clause, but appears as the 
first provision in Ch. II, which is a 
special body of rules relating to restraints 
on alienation, accumulation, conditional 
transfers and so forth. The definition of 
“transfer of property” given in s. 5 applies 
suitably to all the sections contained in 
Ch. IJ. But, if living persons mean 
sentient human beings, then the definition 
of “transfer of property’ seems out of place 
when applied to such sections as those con- 
taining the definitions of the various kinds 
of transfers dealt with later on in the Act. 
I refer tothe definition of sale in s. 54, 
of mortgage in s. 58, of leaseins. 105, of 
exchange ins. 118, of gift in s. 122 and 
of transfer of actionable claim given in 
s. 150. Ifthese definitions areto be taken 
in the sense that the transactions defined 
are between sentient human beings only, 
then the whole scheme of the Act will 
fall to the ground whenever one of the 
parties toa transfer is a limited liability 
Company, a Municipal Committee, or other 
body established for the purposes of local 
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self-government, a ‘registered society, or 
any: “other kind of non-sentient ‘ ‘juridical 
person.” 

Though I cannot accept the line of argu- 
ment adopted by the learned Counsel for 
the respondent, yet his general proposition 
that a dedication of property to a temple 
is not a transfer within the meaning of 
the Transfer of Property Act appears to 
be sound. The point has been the subject 
of numberless rulings, but the arguments 
and conclusions have been summed up in 
the .two leading cases, Bhupati Nath 
ee v. Ram Lal Maitra (1) and 

alinga Chetty v. Sivachidambara Chet- 
ty ng The following isa summary, more 
or less in the words used in these two 
rulings. 

A dedication to an idol is not a gift 
within the meaning of the Transfer of 
Property Act; itis not subject to the res- 


trictions of s. 123, but may be made oral- 


ly. The idol is only a symbol of the deity 
and itis contrary to Hindu religion to 


say that adeity can make an acceptance of . 


a gift of worldly goods; hence the legal con- 
ception of giftis not fulfilled, as it lacks 
the requisite of a valid acceptance. What 
happens during a dedication is that the 
person making the dedication divests him- 
self of ownership with the pious intention 
that the property shall be used for the 
furtherance of the religious objects of the 
temple. But an idol, though incapable of 
making an acceptance, is a “juridical 
person” inan ideal sense, which, for prac- 
tical purposes, means that the ministers of 
the idol have, over the dedicated property, 
the rights of trustees, or the rights of a 
guardian as if the idol were an infant. It 
follows that the ministers of the idol have 
the right to bring suits for the protection 
of the property “ideally” vested in an idol. 

These principles appear to be of general 
application and will apply to dedications of 
all kinds of property, which, if they were 
transfers between living persons, would be 
governed by the Transfer of Property Act. 
I can see no reason to differentiate the 
dedication of an actionable claim from the 
dedication of money, jewels or land. If a 
dedication of a valuable piece of land to an 
idolis not governed by s. 123 of the Trans- 


fer of Property Act, then the dedication of 


(1) ar Cas, 642; 37 O. 128; 10 C.L, J. 355; 14 


“OWN 
n (2) 49 ied. Cas. 742; 42 M. 440; 9 L. W. 224; 25 M. 


"sa, T. 253; 36 M. L, J, 515; (1919) MWN 426 
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an actionable claim is not goverhed by s. 180, 
and may be made orally. 

On this findinggthe appeal fails and is 
dismissed with costs. 
A. N. A, Appead dismissed. 


LAHORE HIGH COURT. 
Sgcoonp Orvit APPitAL No. 2778 of 1925. 
May 15, 1926. 
Present:—Mr. Justice Addison, 
ALLAH BAKHSH—Derenpant— 

APrELLANT 
versus 
FATEH DIN AND ori.eRs—PLAINTIFFS AND 
Musammat BHOLI—Dsrenpant— 
RESPONDENTS. 

Custom—Alienation—Necessity —Marriage 
of alienor—Application of money. 

A mortgage of ancestral land for the marriage 
expenses of the alienor is one for necessity and it is 
not necessary for the mortgagee to see to the appli- 
cation of the sum advanced as long as he does, not 
lend more than what is reasonable. Tp. 1006, col. 1.] 

Pal Singh v. Bur Singh, T Ind. Oas. 480; 65 P. R. 
eae lll P. wW. R. 1910; 115 P. L. R. ’1910, fol- 
owe 


Second appeal from a decree of the 
District Judge, Sialkot, dated the 8rd 
August, 1925, “modifying that of the Senior 
Subordinate Judge, Sialkot, dated the 7th 
February, 1925, 

Mr. Shamair Chand, for the Appellant. 

Mr. Muhammad Amin Khan, for the Re- 
spondents. 

JUDGMENT.— One Hakam mortgaged 
certain land to Allah Bakhsh for Rs. 2,000 
by a registered deed dated the 19th of 
January 1922. Certain of his collaterals 
brought the present suit for a declaration 
that the alienation was without necessity 
and should not affect their reversionary 
rights. The trial Court passed a declara- 
tory decree in favour of the plaintifis to 
the effect that the mortgage in dispute 
would not affect the rights of the plaintiffs 
after the death of Musammeat Bholi, the 
widow of Hakam who ‘died during the 
pendency of the suit, except tothe extent 
of Rs. 1,856. Onappeal the learned District 
Judge modified this decree and declared 
that the mortgage would not affect the 
plaintiffs rights after the death or re-mar- 
riage of Musammat Bholi except to the ex- 
tent of Rs. 1,059, š 

In this second appeal only one item of 
Rs. 500 is claimed in additioh by the mort- 


expenses 
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gagee. It is stated in the mortgage-deed 
that the sum of Rs. 1,141 which was paid 
before the Sub-Registrae was for the mar- 
riage expenses of Hakam. Hakam did 

-marry one Mufammat Bholi on the 14th 
of May 1923, a little more than a year 
after the mortgage. It must, therefore, 
' þe held that he intended at the time to get 
married. There was evidence before the 
Courts below that he had topay Rs. 6u0 
to one Muhammad:Bakhsh under whose 
-protection Musammat Bholi had been living 
for six or seven years, and it was believed 
by the trial Court. The District Judge, 
however, did not believe that such a large 
sum was paid because, Musammat Bholi 
was no longer young and stated as a witness 
. that Rs. 500 were paid for her whereas 
Wali Muhammad said that Rs. 600 had been 
paid. He seems to have held, however, 
that something was paid and he conjec- 
tured that Rs. 100 was a reasonable amount 
to allow on account of this payment. In 
this way he disallowed Rs. 500 out of the 
sum of Rs. 600 alleged to have been paid 
to Mubammad Bakhsh. The District Judge 
admitted that there was much force in the 
contention that all the alienee had to do 
was to see if the alienor stood in need of 
funds for his marriage, but in spite of that 
he disallowed Rs. 500 on account of the 
age of the woman and as- he considered 
. the evidence as regards the payment to be 
meagre. 

It has been held in Pal Singh v. Bur 
Singh (1) that a mortgage of ancestral land 
for the intended marriage of the mortgagor 
was binding on the reversioners and con- 
stituted necessity and that it was sufficient 
thatthe lender enquired whetherthe money 
was really required and he was not bound 
to see what the mortgagor actually did 
with the money. In this case ib must be 
held that Jiakam was contemplating mav- 
riage and he®did marry later. It cannot 
be said that the paymentof a sum of Rs. 600 
in order to obtain a wife was ico large. The 
mortgagee, therefore, was justified in ad- 
vancing that amount. ; 

J, therefore, accept this appeal on the 
ground that it was not necessary for the 
mortgagee to see to the application of the 
sum advanced as long ashe did not lend 
more than was reasonable. The decree 
will now stand as follows, namely, that the 
mortgage in dispute will not affect the 

-(1) 7 Ind. Cas, 480; 65 P. R. 1910; 111 P, W.R 
1910; 115 P. L. R. 1910.. > 
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plaintiff's reversionary rights after the death -- 
or re-marriage of Musammat Bholi except 
to the extent of Rs. 1,559. I make no order 
as to costs, 
R. L. Decree modified. 


NAGPUR JUDICIAL COMMIS- 
' SIONER’S COURT. 
Sgconn CIVIL APPEAL No. 396-B or 1924. 
July 26, 1926. 
Present:—Mr, Kinkhede, A. J, C. 
MOTIRAM—Derenpant No. 7—e 
APPELLANT ` 
Versus 
TUKARAM AND oTHERS—PLAINTIFF AND | 
Derenpants Nos, 1 to 6 AND 8 To l0— | 


; RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 100—Second 
appeal—Legal necessity, conclusions about, wheiher 
can be assailed—Hvidence—Examination of witness at 
late stage—Discretion of Court. A 

The correctness of the conclusions of the lower 


* Appellate Court as to the existence of legal necessity 


can be examined in second appeal. [p. 1007, col. 2.] 

Dirg Bijai Singh v. Bhan Partab Shah Singh, 13 
Ind. Cas. 945; 9 A. L. J. 63, relied on. 
` Whether a party should be allowed to examine a 
witness whom he had not cited at the proper time, ' 
but who has been produced by him at a late stage 
depends entirely on the discretion of the Court. [ibid.] 

Moni Lal Bandopadhya v. Khiroda Dasi, 200. 740; 
10 Ind. Dec. (N. s.) 499, distinguished. 

Appeal against a decision of the Second 
Additional District Judge, Akola, dated the 
30th September, 1924, in Civil Appeal No. 
17 of 1924. | 

Messrs. A. V. Khare and W: B. Pendhar- 
kar, for the Appellant. 
= M. B. Niyogi, for Respondent. 

o. 1. 

JUDGMENT. —This is an appeal by 
defendant No..7. Two points have been 
argued before me, (1) the exclusion of re-. 
“butting evidence of witness Keshao and 
(2) the absence of legal necessity. The 
case was remanded by this Court on 23rd 
April, 1923, in order to give this defendant 
an opportunity to adduce rebutting evi- 
dence about legal necessity, which was `` 
shut out by the case being closed im- 
properly by the trial Court on 3rd March, 
1921. After remand the case was fixed 
for his evidence for 7th- August, 1928, 
but as the Judge was ill, it was ad- 
journed to 28th September, 1923. The 
defendant No. 7 had not summoned ' 
witness Keshao for any of the hearing 
dated 7th August, 1923, or 28th September, 


‘declined to grant it, 
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1923. The case was adjourned to 6th Nc- 


vember, 1923, for some of the absent wit- 


nesses. Witnesses who were inattendance 
at the adjourned hearing were given up 
and a prayer was made for a further ad- 
journment to examine two new witnesses 
including Keshao who were absent. The 
Court rejected the prayer, closed the case 


ahd fixed it for argument for 19th No- 


vember, 1923. lt was explained that the 
default in summoning Keshao was due to 
mistake and illness of 
Court did not think it sufficient reason 
se excusing the default. On 19th No- 

ber, 1923, the day fixed for argument, 
Kee ao was. produced in Court; and the 
defendant No. 7 requested that he be ex- 
amined; but plaintiff's Pleader having 
strongly opposed the request, the Court 
The case was argued 
and judgment was given in due course in 
favour of the plaintiff. The defendant No. 
7- appealed to the District Judge. 

It was then pressed before the lower 
Appellate Court that the first Court had 
improperly disallowed ‘the appellant's 
prayer. While observing that the first 
Court should have allowed the appellant 


- to examine Keshao, the lower Appellate 


Court, after carefully considering the cir- 
cumstances in which the case was remand- 
ed, and the fact that the appellant had 
more than sufficient time before him to 


. have his proper witnesses summoned, came 


to the conclusion that there was no sufi- 
cient reason for it to interfere with the dis- 
cretion and to remand the case for the ad- 
mission of Keshao’s additional evidence. 


The appellant now urges in second ap- 
peal that he ought to have been given an 
opportunity to examine. Keshao whom he 
had actually produced before the Court. 


_ Moni Lal Bandopadhya v, Khiroda Dasi (1) 


is relied upon as authority for this conten- 
tion. To my mind the matter was entirely 
discretionary and this Court had already 
shown a concession when the case was re- 
manoded on 23rd April, 1923. ` It was, there- 
fore, the duty of the appellant to use his 
diligence and turn the opportunity to his 
best advantage, but having failed to do 
so must thank himself forit. The respond- 
ent points out that this Keshao was cited 
by the plaintiff as a witness but was given 
up on 3rd March, 1921, and might have 


"been cited by the defendant-appellant as 


(1) 20 O. 740; 10 Ind, Dee. (N, 8.) 499. 
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Keshao, but the: | 
_duct of ' his case, 


-defeated by his own neglect. 


‘concession shown by 


. Dasi (1), 
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his witness even then, ifhe was seriously 
relying upon his evidence: in support of 
his ease. After be remand apparently 
defendant No. 7 had not made up his mind 
to rely upon Keshao’s evi@ente by way of 
rebuttal, because if. he had that intention 
he would have cited him for the hearing 
dated 7th August, 1923, or for the matter 
of that for the ‘adjourned hearing dated 28th 
September, 1923. His failure to cite or 
bring him for those hearings clearly shows 
gross negligence on his part in the con- 
The time of the Court is 
valuable and a litigant cannot be allowed 
to delay proceedings by such adjournments, 
and again and again make his own neglect 
a ground for protracting the proceedings. 
Whether to permit: him to examine Keshao 
on 19th November, 1923, or not with due 


regard tothe interests of both parties was 


a matter which, therefore, depended en- 
tirely on the discretion of the trial Court. 
If looking to the several circumstances of 
the case, the Court did not think it fit to 
exercise its discretion in appellant's favour 
and the lower Appellate Court also was 
satisfied as to the non-existence of any- 
good reason for interfering withthe exer- 
cise of the discretion so vested in the first 


‘Court, I fail to see why I should ignore 


the concurrent refusal of the two Courts on 
a point of discretion and thus put premium 
on default made by a litigant who gets 
For these 
reasons, I think, that the present appellant 
was not entitled to claim asofright the 
the Calcutta High 
Court in Moni Lal Bandopadya v. Khiroda 
The ‘first contention, therefore, 
fails, 

The second contention challenges the 
correctness of the finding as to the existence 
of legal necessity. On the strength of the 
ruling in Dirg Bijat Singh v, Bhan Partab 


‘Shah “Singh (2) the appellant urges that the 


correctness of the conclusion of the low er 
Appellate Court as to the existence of legal 
necessity can be examined in second ap- 
peal. While admitting the correctness of 
this contention I must | say that the finding 
is sufficiently supported by the evidence 
on record, The very fact that the adult 
co-parceners had joined in the sale and in 
that way admitted the liability of their 
shares to be sold to satisfy a decretal debt, 
clearly shows that although the decree pur- 


(2) 13 Ind, Cas. 945; 9 A, L, J, 63, 
\ . . 
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ported to be against Raoji alone, it was 
really in respect of a liability enforceable 
against the family as a whole. There is 
also evidence to show that Raoji was the 
manager atethe time. I, therefore, think 


it is net open to the appellant to contest. 


the binding character of the sale so far as 
regards the decretal debt included in its 
consideration. 

The next item objected to is of Rs. 1,200. 
There is no satisfactory independent evi- 
dence, and the only evidence is that of P. 
W. No. 1 (plaintiff himself) to support the 
alleged existence of necessity to raise this 
sum. The plaintiff boldy asserted in the 
witness-box that it was represented to him 
that this money was required for satisfac- 
tion of miscellaneous debts and he also 
says that the vendors did pay off those 
debts. Both the Courts below have in the 
absence of any evidence to the contrary 
thought fit to accept this piece of evidence 
as believable -and to base their decisions 
thereon. I do not think the finding is in 
any way vitiated or open to challenge in 
second appeal. 

The appeal fails and is dismissed with 
costs. 

G. R. D. 

N. A. 


A, Appeal dismissed. 


LAHORE HIGH COURT. 

Ssconp Orvint APPBAL No. 500 or 1926. 
June 3, 1926. 

Present:—Mr. Justice Broadway. f 

ABDUL MAJID KHAN—PLAINTIFF— 
APPELLANT 
| versus 

IMAM DIN—Derenpant-—RgsPonDENT. 

Easement—Opening of new windows and parnalas 
in one's own wae—Injunction. , 

An injunction cannot be granted against a person 
restraining him from opening windows or ventilators 
in the walls of his own house. But the unauthorised 
construction of a parnala or water-spouk leading water 
onto a neighbour's land can be restrained by injunc- 

- tion even if the act does not amount to'a Nuisance. 


Second appeal from a decree of the 
District Judge, Jullundur, dated the 12th 
November, 1925, affirming that of the Sub- 
ordinate Judge, Fourth Class, Jullundur, 
dated the 18th December, 1924. 

Lala Badri Das, R. B., for the Appellant. 

Mr, K. J. Rustomji, for the Respondent. 

JUDGMENT.—The suit out of which 
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this appeal has arisen was instituted by. 
Hakim Abdul Majid against Imam Din. In 
the plaint it was averred that the plaintiff 
was the owner of a house in front of which 
there was a thara or platform onto which 
the door of the plaintiff's house opened 
that the northern wall of the defendant’s 
house adjoined the said thara and that in 
1922 the defendant had opened two windows 
and ventilatorsin the said northern wall 
and constructed a parnala or water-spout 
which conveyed from his house on to the 
said thara. The plaintiff asked for a per- 
petual injunction directing the defendant 
to close the windows and ventilators and 
remove the parnala. 6 

The plaintiffs suit was dismissed on the 
2nd February, 1924, but on appeal was re- 
manded for re-decision by an order dated 
the 8th July, 1924. The same Subordinate 
Judge heard the case on remand and held 
that the plaintiff was the owner of the 
thara in front of his house: that the 
window and ventilators had recently been 
opened by the defendant in his northern 
wall but that the opening of these windows 
and ventilators had notin any way inter- 
fered with the plaintiff's right of privacy 
and that the making of the parnala had 
caused no damage to the plaintiff. The suit 
was accordingly dismissed. 

An appeal by the plaintiff was unsuceess- 
ful, the learned District Judge holding 
that the defendant was perfectly entitled 
to open his windows and ventilators in his 
own wall and that the plaintiff had noright 
to stop him. So far as the parnala was 
concerned it was held that its existence did 
not amount to such a nuisance as would 


` © entitle the plaintiff to the injunction asked 


for. 

Against this decision the plaintiff hag 
come up to this Court in second appeal 
through Mr. Badri Das who has admitted 
that so far as the ventilators are concerned 
the injunction prayed for was rightly 
refused but that declaration should have 
granted tothe plaintiff to the effect that 
the defendant had no easement qua these 
ventilators and windows and that, therefore, 
the plaintiff could block them if he so 
chose. This matter was not very seriously 
pressed and I seeno reason to interfere 
with the decision arrived at by the’ Courts 
below. It has been found as a fact that 
the opening of these windows and venti- , 
lators does notin any way interfere with 
the privacy of the plaintiff, 


r 
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The second question, however, is more 
important. Mr. Rustomjion behalf ofthe 
defendant-respondent has referred to Calls 
v, Home and Colonial Stores, Ld, (1) and 
has urged that before an injunction such 
as is prayed for in this case can be granted, 
it must be established asa fact that the 
action of the defendant amounts to a nui- 
sance. Now the decision referred to deals 
entirely with cases relating to the obstruc- 
tion of ancient lights and the principle 
underlying that decision is that “ light 
like air is the common property of all, 
or, to speak more accurately, it is the 
comm®n right ofall to enjoy it but it is 
the exclusive property of none.” In the 


` present case by building the parnala or 


“water-spout which results in a flow of water 
passing from the house of the defendant 
on to the land to the plaintiff, the defend- 
ant has definitely placed a burden on the 


- plaintift’s house—a burden which, if allowed 


to exist, would in the course of twenty 


. years ripen into an easement which could 


not be interfered with by the plaintiff and 
the plaintiff's property would thus become 
the servient tenerhent qua the defendant's 
house. It is perfectly clear that the thara 
on to which this water now flows is the 
property of the plaintiff and lies immediate- 
ly ia front of his house and that the door 
of the plaintiff's house opens on to it. In 
these circumstances Iam of opinion that 
the, plaintiff was-entitled to the relief he 
asks qua this parnala. 

I, therefore, accept this appeal to the 
extent that I allow the plaintiff a decree for 
an injunction directing the defendant to 
remove the parnala complained of. “As both 
parties havesucceeded in part they will 
pay their own costs in this Court. 

A. N. A.. K Appeal accepted. 

(1) (1904) A. O. 179; 73 L, J. Ch. 484; 53 W. R. 30; 90 
L. T. 687; 20 T. L. R. 475, 6 
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LAHORE HIGH COURT. 
Srconp Orvin APPEAL No. 1437 oF 1922. 
May 7, 1926. 

Present :-—Sir Shadi Lal, Kr., Chief Justice, 
and Mr. Justice Coldstream. 
MAULA DAD—DurenpANT—APPELLANT 

versus. 
< Musammat FATEH BIBI-—PLAINTIFR — 
s © RESPONDENT, 
Muhammadan Law—Marriaye—Option of puberty 
~Time for repudiation, | 
Inthe absence of co 
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nsummation of marriage or 
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acquiescence, a Muhammadan woman, given in marri- 
age by her mother before her puberty, does not lose 
her right of repudiatingethe marriage by delay after 
the appearance of puberty. jp. 1010, col. 1.] 

Sultan v. Waryam, 73 Ind. Cas. &95;9 A. I, R. 1923 
Lah. 502; 5 L. L. J. 473, followed. . > 

Second appeal from a decree of the 
District Judge, Gujranwala, dated the 20th 
March, 1922, affirming that of the Munsif, 
First Class, Wazirabad, District Gujranwala, 


dated the 20th October, 1921. 


Dr, Khalifa Shuja-ud-din, for the Appel- 
lant. 
"Mr. Shamair Chand, for the Respondent. 


JUDGMENT .—usammat Fateh Bibi, 
the plaintiff in the case out of which the 
appeal arises, was married: on the 2lst 
February, 1911, when she was about six 
years old, to Maula Dad. Her father was 
dead and she was given in marriage by her 
mother. On the 9th March, 1921, she institut- 
ed a suit against her husband alleging 
that she had exercised her option of re- 
pudiating the marriage after attaining the 


-age of puberty and had renounced Islam 


and praying for a declaration that she was 
not his legal wife. The Subordinate Judge 
held that Musammat Fateh Bibi was com- 
petent to exercise the option of repudiation, 
that she had become a Christian and that 
her apostasy had the effect of dissolving her 
marriage with Maula Dad. Hedecreed the 
suit accordingly. On appeal the District 
Judge agreed with both the findings on 


‘which the suit had been decreed and con- 


firmed the decree. 

The defendant, Maula Dad, has now 
appealed to this Court, urging that a new 
case had been mie out on behalf of the 
plaintiff by the Di-r:12. Judge, that accord- 
ing to her own y Yesez the plaintiff was 
debarred from cocrviving her option of 
repudiating her marriage and that the 
District Judge's finding that apostasy dis- 
solved the marriage was errondbus in Jaw, 


The second issue which was whether the 
plaintiff was competent to exercises her 
option on attaining puberty coversd all 
questions of law arising in connection with 
this point. On behalf of the appellant Dr. 
Shuja-ud din has argned that the literal 
and strict application cë the Alulammadan 
Law as set forth in the ancient texts and 
repeated by authorities such as Ameer Ali 
and Wilson requires that the option claim- 
ed to have been exercised must be exercis- 
ed, if it is to be operative, immedialely on 
attaining puberty, In support of his con.’ 


* 1010 
tention that expediency or policy must not 
be allowed to interfere with the strict 
‘administration of theelaw by which the 
parties to a suit are governed, he cites 
Kullan v.*Pif&si (1) and he supports his 
statement as to the law by reference to 
Bakhah v. Mirbaz (2). For the respondent 
Mr.Shamair Chand has referred us to rulings 
of this Court published: as HMussaina v. 
Jivani (3), Khanoo v. Bhag Bhari (4), Sultan 
v. Waryam (5) and the Allahabad ruling 
Bismullah Begam v. Nur Mohammad (6). 
The first two of the rulings referred to by 
Mr. Shamair Chand show that recent deci- 
sions of this Court are to the effect that in 
this Province the question in all these cases 
is: ‘has the plaintiff acquiesced.’ We do 
not, however, think it necessary to discuss 
the soundness or otherwise of this principle 
in view of the admission before us by the 


‘appellant’s learned Counsel of the correct- - 


ness of: the principle followed in Sullan v. 
Waryam (5) that in the absence of con- 
summation of her marriage the right of a 
wife, given in marriage by her mother 
before she attained the age of puberty, to 
repudiate her marriage continues until she 
is acquainted with the fact that she has 
been‘married. In the present case there 
was no consummation and in the circum- 
stances proved by the evidence we think 
that the District Judge was justified in 
finding that Musammat Fateh Bibi did not 
know that she had been married until 


shortly before she brought her suit, it’ 


becomes unnecessary to decide the question 
- howsoon afterthe appearance of the signs 
of puberty the wife’s option must be 
exercised. We may, however, remark that 
Dr, Shuja-ud-din has not been able to cite 
any ruling of this Court to the ‘effect that 
in the absence of consummation or acquies- 
` cence a wife loses her right of exercising her 
option by delay after the appearance of her 
puberty. We are not prepared in the 
circurhstarices of this case to interfere with 
the decree obtained by Musammat Fateh 
Bibi and we dismiss the appeal with costa, 
A. N. A. Appeal dismissed. 


(1) 157 P. R. 1879. 
(2) 51 P. R. 1888. 
(3) 69 Ind. Cas, 281; A. I. R. 1924 Lah. 385. 
4) 76 Ind. Cas. 45; A. I. R. 1925 Lah. 66. 
t) 73 Ind. Cas. 895; A. I. R. 1923 Lah. 502; 5 L. L. 
. 473. é 
3 (6) 63 Ind. Cas. 702; 19 A. L. J. 845; 8 U, P. L, R. 
(A) 166; 44 A. 61; ASI. R. 1922 All. 155, - : 
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PATNA HIGH COURT. 
APPEAL FROM ÅPPRLLATE Decren No. 9 
or 1926. 
July 8. 1926. wi 
Present:—Mr. Justice Das and 
_ Mr, Justice Adami. . 
Syed NAZIR HUSAIN AND anoTHER— 
DEFENDANTS—ÅPPELLANTS 
versus 
Syed NULAD HAIDER AND OTHERS 
— PLAINTIFES— RESPONDENTS. 

Husement—-Right of way—User as of right —~English 
Law. ) 

The rule is well established in [fngland that a 
party enjoying an casement acted under aclaim of 
right until the contrary is shown. |p. 1011, col@1.] 

fn order to establish a rightof way in England it 
must be proved that the claimant has enjoyed it for . 
the full period of twenty years and that he has done 
sous of right, but if it should be the case of the * 
defendant that the enjoyment was by violence or by 
stealth or by leave asked from time to time, it is for 
the defendant to allege that ease and establish that 
case. ‘Lhe law is the same in India, although cir- 
cumstances are different in this country, and ix 
villages here there is often express or tacit ‘permission 
to use private lanes, but such a case must be alleged `` 
by the defendant, and when so alleged the Court may ' 


seonsider the whole matter witha strong leaning in 


favour of the defendant. [ibid.i 

Appeal from a decision of the Additional 
Subordinate Judge, Saran, dated’ the 
26th November, 1925, reversing that of the 
Munsif, Siwan, dated the 22nd September, 
1924, a 

Messrs. Khurshaid Husain and Syed Ali 
Khan, for the Appellants. 

Mr. Hasan Jan, for the Respondents. . 

JUDGMENT. 

Das, J.—In my opinion the decision of 
the learned Judge in the Court below ought 
to be upheld. The learned Advocate for 
the appellants has assailed the judgment 
of the lower Appellate Court on two 
grounds; first, on the ground that it is not 
correct tosay that an open user. without 
interruption for along time and not shown 
to be attributable to permission or suffer- 
ance on the owner's part is prima facie 
evidence of enjoyment as of right; and, 
secondly,.on the ground that the learned 
Judge in the Court below should have 
dismissed the suit as barred by limitation. 

In regard to the first point it is te be 
observed that the defendants did not set 
up a case of permissive user. On the 
other hand, they denied the user upon 
which the plaintiffs relied. On this qués- 
tion the learned Judge in the Court. 
below has found in favour of the plaintiffs. 
that they have, as a matter of fact, used 
the lane for the statutory period. The 

6 ; 
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only question is whether that user should 
be regarded as ofright. In Shaikh Khoda 
Buksh v. Shaikh Tajuddin (1) Banerji, J., 
said as follows: “Then in the second 
place, having regard to the habits of the 
people of this country, I do not think 
that it would be right to draw the same 
inference from mere user that would be 
proper and legitimate in a case arising in 


England. The question is always a ques-° 


tion of fact, and the propriety of the rule 
that the presumption from user should be 
that it is as of right, must depend upon 
the. circumstances not only of each par- 
ticular case but also of each particular 
‘country, regard being had to the habits of 
the people of that country.” I entirely 
agree with this view; but that learned and 
distinguished Judge proceeded to say that 
although no case of permissive user may 
be set up by the defendant, still it is for 
the plaintiff to establish that the user has 
been of right. The question is really one 


_ of faut and, in my opinion, it is not possible 


to goto the extent ta which Banerji, J., 
did go in that case, The rule is well 
established in Hagland that a party enjoy- 
ing an easement acted under a claim of 
right until the contrary is shown. See 
Gale on Easements, 10th Edition, page 227. 
Now the rule under what circumstances 
an easement can be acquired is the same in 
England as here. In order to establish a 
right of way in England it must be proved 
that the claimant has enjoyed it for the 
full period of twenty years and that he has 
done soas of right; but if it should be the 
case of the defendant that the enjoyment 
was by violence or by stealth or by leave 
asked from time to time, it is forthe defend- 
ant to allege that case and establish that 
case. 


On what ground are we then to say that 
the English rule does not apply to this 
country? I am quite aware that circum- 
stances are different in this country and 
that in the villages there is often express 
or- tacit permission to use the private lanes, 
but- such a ease must be alleged by the 


` defendant and when so alleged the Court 


may consider the whole matter with a strong 
leaning in favour of the defendant. But 
where no such case is made by the defend- 
ant, the Gourt, in my opinion, ought not 
to allow him to argue sucha case. Inmy 
opinion, the point has been correctly de- 

(1) 8C. W. N. 359, 
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cided by the learned Judge in the Court 
below. 

The question of ‘imitation must also ba 
decided’ against. the defendants. The 
plaintiffs gave evidence which was actepted 
by the learned Judge in the Court below 
that their house fell down in 1923. Thè 
suit was filed in 1924. 

I must dismiss this appeal with costs, 

N. H. Appeal dismissed. 





MADRAS HIGH COURT. 

Civil Appaau No. 142 or 1921, 
January 28, 1926, 
Present:—Mr. Justice Venkatasubba 
Rao and Mc. Justice Srinivasa [yengar, 
Tas SECRETARY or STATE ror INDIA 
in COUNCIL, REPRESENTED BY tie 
COLLECTOR or KISTNA, MASULL 
PATAM-—DEFBNDANT—APPELLANT 
Versus 
Mahaboob Sir Frazvant Sri Raja 
PARTHASARATHY APPA RAO 
SAVAI ASWARAO BAHADUR 
ZEMINDAR GARU AND OTHERS— 

| PLaINTIFFS— RESPONDENTS. 

Crown Grants Act (XV of 1895)—Grant in 1843 of 
lands by East India Company imposing restriction on 
alienation without consent of Government --Validity of 
clause—Crown Grants Act, applicability of- Act, whe- 
ther ultra vires of Indian Leyislature-—Madras Per- 
manent Settlement Regulation (XXV of 1802), s. 8 
whether: applicable to unsetiled villages. ‘ 

A village was granted to the ancestors of the 
plaintiff by a sanad issued by the Bast India Com- 
pany in 1843, which contained a clause imposing a 
restraint on the right of alienation, no transfer of 
the village being valid unless the previous consent of 
the Government had been obtained authorising such 
transfer. The plaintiff who had agreed to sell the 
property applied to the Government to give the con- 
sent. The Government declined. In a suit by the 
plaintif for a declaration that the clause in the grant 
imposing a restraint on alienation was void: 

Held, (1) that even before the formal assumption 
of sovereignty in India by the Crowp in 1858, the 
Government by the Hast India Company under the 
Charter Acts was held in trust for, and as delegates 
of, the Crown, and the grant by the Company should 
therefore, be deemed to be a grant by the Crown; ip. 
1016, col. 2; p. 1017, cols. 1&2]. 

Secretary of State v, Kamachee Boye Sahaba 
7 M. 1 A. 476; 13 Moo. P. ©. 22,4 W, R P. C, 49 7 
Suth. P. C. J. 373; 1 Sar. P. C.J. 684: 7 W. R, Ene) 
722; 132 R. R. 7; 15 E. R. 9; 19 E. R. 333 and Haji 
Mahamad Nasurdin Khan Bahadur v, Egambara 
Mudaly, 2 M. L. T. 55, relied on. 

(2) that the grant being one by the Crown, the 
restrictive covenant as to alienation was not void: T 
ing cal A : : : not void; ip. 

that the Crown Grants Act which declared 
Crown to be entitled to make grants with kan Ba 
on alienation was not ulira vires of the Indian Legis: ° 
lature; [p. 1018, col. 1] 5 


. 

16012 à 

(4) the provisions of s. 8, Madras Permanent Settle- 
ment Regulation XXV of 1402, were inapplicable to 
thé sanad in question. |p. 1018, col. 1.) 

Per Venkatasubba Rao, J—The Crown Grants Act 
has a retrospectite effect and 'is not confined in its 

z operatbn only to grants subsequent to 1876 when the 
title of Queen-Iimpress was assumed by Her Majesty 
Queen Victoria. |p. 1017, col. 1] 
The Crown Grants Act ‘does not affect the au- 
thority of Parliament and in any case the Indian 
Legislature acting within the limits of the powers 
prescribed by the Act of Parliament has powers of 
Jegislation as large andof the same nature as those 
of Parliament itself. [p. 1018, col. 1.] 
Hodge v. Reg., (1884) 9 A. O. 117 at p. 132; 53 L. J. 
P. ©. 1; 50 L. T. 301 and Powell v, Apollo Candle Co., 
(1885) 10 A. ©. 282; 54 L.J. P.O. 7; 53 L. T. 638, 
relied on. i . . 3 
Section 8 of the Madras Permanent Settlement 
Regulation XXV of 1802, which provides that 
. proprietors of land shall‘ be at free liberty to 

transfer their rights without previous consent of 
the Government does not. apply, because, in the 
first place, there was no permanent assessment of 
_ the land revenue, no revenue having been imposed 
at all in regard to this grant; secondly, the Govern- 
ment did not purport to act under the Regulation nor- 
was the intention of the parties that the sanad 
should be issyed under it and thirdly, the form of 
the grant was not that prescribed for sanads under 
the Regulation. The mere use of the words “sanad-i- 


milkiyat-i-istimrér” does not show that the Regula- 


tion governs the sanad. [p. 1018, cols. 1 & 2.] 

Per Srinivasa Iyengar, J.—In the absence of clear 
{indication to the contrary the provisions of the sta- 
tutory law should be regarded as governing transac- 
tions. only of the subjects of the sovereign power and 
not of the sovereign power itself. [p. 1024, col. 2.] 

The Crown Grants Act cannot be regarded as an 
enacting or enabling measure of the Legislature or 
even as a ratifying Act with retrospective effect mak- 
ing legal that which‘was not so. It is merely an 
explanatory and declaratory Act and ought not to 
be construed as ifit were an enactment creative or 
regulative of rights and obligations. [ibid.} 

The Crown Grants Act could not have in any case 
been intended to apply to the construction of any 
-grant made previous to 1882. fp. 1025, col. 1.] 
` An estate inalienable in its nature is not an estate 
unknown to law. [p. 1026, col. 1] 

Appeal against a decree of the Court of 
the Subordinate Judge, Bezwada, dated 
the 3rd November, 1920,in O. S. No. 51 
of 1918. 6 
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Mr. C. V. -Anantakrishna Ayyar (Govern- | 
ment Pleader), for the Appellant. : 

Mr. P. Venkataramana Rao, for the Re- 
spondents. ` 


JUDGMENT, KE 
“Venkatasubba Rao, J.—The suit 
which has-led to this appeal relates to a 
village known as Ravicherla. It was grant- 


< ed to the- ancestors af the plaintiffs by a 


sanad issued by the Government, dated 
the -2nd of May, 1843. . 

` The grant contains two restrictive clauses 
one relating to the right of suca@ession 
which provides that Ravicherla shall be 
held in perpetuity by the grantees and only . 
such of their heirs could . take as the Gov- 
ernment might recognise for this purpose | 
from time to time. The second clause, the 
one with which we are concerned in this 
appeal, imposes a restriction on the right 
of alienation, no transfer of the village~be- 
ing valid unless the previous consent of 
the Government has been obtained autho- 
rising such transfer, 

The plaintiffs agreed to sell the property 
and the proposed vendee havibg regard to 
the second provision referred to above de- 
sired them to obtain the consent of the Gov- 
ernment tothe sale. The plaintiffs accord- 

_ingly requested the Government to ‘give 
consent, but the Government declined to 
do so. The suit was then laid against the 
Secretary of State and the plaintiffs allege 
that the village, though it was nominally 
granted by the Government, was really 
acquired as a result ot a family settle-. 
ment, the: Government merely acting as 
mediators in the matter, The plaintiffs 
“urge that in any eventthe clause in question 
imposing a restraint on alienation is void. 

The Subordinate Judge agreeing with 
the plaintiffs gave them a decree and 
the Secretary of State has filed this appeal, 


“The following genealogy will serve to explain the facts of the case :— 


ee 


Venkatanarasimha Appa Rao, 


ee Chandra ` 


NARAYYA Appa Rao 





` . Narasimha Appa Rao, 








married Ramanamma Appa Rao, {son by 2nd wife (son by 2nd wife 
(son by first wife ‘  Subamma), Subbamima). 
Venkamma). . | 
(Nidadavole or Ellore granted) © (Nuzvid gianted) | 
i ` : : Simhadri Appa Nariah Appa Venkatadri . 
Nariah Appa Rao (adopted) Sobhanadri Appa Rao. = Rao. uF Rao, (adopted. Appa Rao 
(2nd son of Narasimha to Venkatanarasimha | i 
_ Appa Rao), 7 Appa Rao). Rajah 


Parathasaradhi Appa Rao, 
(plaintiff No, 1) 


A 


1 
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The first point to be considered’ is, was 
‘the village granted to the plaintiffs’ ances- 
tors by the Government or did they acquire 


- if as a result of a family arrangement? 


The facts that have to be considered in 
connection with this point mark an: im- 
portant epoch in the history of Nuzvid 
Zemindart. 


Prior to 1800 A.D. the estate had been 


| transferredto Government management and 


in that year the Government determined to 
restore the zemindari and sanads were 
issued in 1802 to Venkatanarasimha Appa 
Rao for the pargannahas in the Ellore Sir- 
car how constituting the Zemindari of 


Ellore or Nidadavole and to Ramachandra ' 


Appa Rao for the pargannuhas in the Con- 
dapalli Sircar new constituting the Zemin- 
dari of Nuzvid. Narasimha Appa Rao, 
the youngest of the three brothers was then 
a minor and for some reasons which it is 
unnecessary to go into, his rights were 
eompletely overlooked. i 

This, as might be expected, led to liti- 
gation which finally ended in the decree 
of the Sudder Court in 1819 which upheld 
“the division of the zemindari in 1802 as 
an act of State with which the Courts of 
Law would not be justified in interfering. 
Narasimha then attempted to carry the 
matter to the Privy Council but his circum- 
atances did not permit him to do so and 


. he at that juncture appealed to the Gov- 


ernment. i 

The Collector Mr. G. E. Russel on the 
16th of March, 1820; wrote to the Board of 
Revenue pointing out that it would.have 
been more proper if at the division of the 
zgemindari a pension had been secured 
to the claimant and suggesting that the 
Government might give him some allow- 
ance for his maintenance. The Collector 
also referred to the fact that Narasimha 
was head and ears in debt and thus ob- 
served :— 

“That the good intentions of the Govern- 
ment will, therefore, be frustrated unless 


“anything which they may give him shall 


be protected from the fangs of his cre- 
ditors.” j 

The Board: of Revenue were averse to 
adopting the suggestion made by the Col- 
lector antt the matter had to be finally 
settled by the Government. Sir Thomas 
. Munro, the Governor of Madras, strongly 
felt that the claim of Narasimha was sub- 
stantially just and that he was deprived 
of his lawful rights by the action of the 
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subordinate officers of the Government and 
that he failed to geg adequate relief from. 
the established Courts of Law. 

“The Governor in Councel''’eo runs the 
Government Order, dated the 13th February, 
1821, “cannot entertain the idea that itis 
befitting for the Government to look on 
with passive indifference ata claim like 
this or at the fate which attends itin Courts 
of Law.” 

The Government recognised that though 
they were under no legal liability they had 
in the matter a moral responsibility. 
I feel tempted to quote the very words :— 

“The Government are answerable for 
the injury which he’ has sustained. They 
are answerable also. for the ruin in which, 
owing to the ambiguity in which they left 
his claims and to the course which their 
judicial institutions led him to adopt, he 
has been involved. They are answerable 
for these wrongs not before a Court of Jus- 
tice, any more than they would have heen 
if, in consequence of similar oversights, the 
country had been thrown into disorder and 
the lives and property of its inhabitants 
exposed to hazard. But their responsibili- 
ty isa matter of reason and of conscience 
and should induce them to do all that is 
practicable to compensate for the wrongs 
which have been committed.” 

The Governmenthaving issued this order 
advised the Collector to prevail upon the 
zemindars of Nidadavole and Nuzvid to 
make a settlement with the claimant and 
intimated that if they failed to take a rea- 
sonable view, the (iovernment might be 
constrained to adopt measures to give effect 
to what must be presumed to have been 
their intention at the time of the grant of 
the sanads, : 

These’ events bring us up to 182] and 
the material before us is silent asto what 
transpired between 1821 and 14829. 

It would appear that by this tima both 


‘the estates of Nidadavole and Nuzvid came 


under the Court of Wards, both Venkata 
Narasimha and Ramachandra having died. 
Venkata Narasimha died having adopted 
Narayya and Ramachandra died leaving 
an only son Sobhanadri. No settlement was 
effected and the Government resolved to 
adopt drastic measnres and on the 10th 
of April, 1829, requested the Sudder Court 


to draft a Regulation revoking the sanads 


of 1802. Accordingly Regulation IV of 
1829 was passad on the 23rd ôf June de- 
claring the sanads of 1802 to be void and 
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empowering the Government to issue fresh 
‘sanads granting Narasfmha a third of the 
whole estatg.. The Board of Directors did 
not approve of the Regulation and its ope- 
ration was, therefore, suspended. This takes 
us-to the year 1829. 

From 1829 to 1835 there is again a gap, 
but ‘the crucial events are those that 
happened subsequent to this period. The 
facts that have been so far narrated are im- 
portant only as leading up to the events 
which 1 shall now set forth. 

The contention of the plaintiff is that 
Ravicherla fell to his ancestors in a family 
settlement between the representatives of 
the three branches, that though the village 
was acquired ostensibly under a grant from 
the Government, the source of title was in 
fact not the grant but the family settlement 
and that, therefore, the restrictive covenants 

.in the grant are void and of no effect. I 
shall show that this contention is utterly 
unfounded. There is not the slightest 
doubt that Ravicherla was settled . upon 
the plaintiffs ancestors by the Government 
and that the grant took the final shape of 

the sanad, dated 2nd May, 1843. 

Narasimha died and his minor sons 

-Simhadri and Venkatadri had come of age. 

Narayya and Sobhanadri had also taken 
- possession of their estates of Nidadavole 
and Nuzvid, respectively. In 1835 the then 
Governor Sir Frederick Adam brought his 
personal influence to bear upon the zemin- 
dars Narayya and Subhanadri and .got 
them to consent to pay Narasimha’s sons 
Rs. 600 a month for their maintenance, On 
the 4th February, 1835, two.agreements 
were entered into, one relating to the debt 
due by Nidadavole to Nuzvid which is for 
the present irrelevant and the other agree- 
ment related to three matters :— 

.(1) There was a debt due by Ramanam- 
ma the widéw.of Venkata Narasimha tó 
the Nuzvid Estate, Sobhanadri agreed to 
give this up. > 

(2) Narayya similarly waived his right 

against Sobhanadri in respect of properties 
that belonged to Venkamma the mother of 
the late Venkata Narasimha. i 

(3) Narayya and Sobhanadri agreed to 

pay the sons of Narasimha Rs. 600 a month, 
Rs. 400 tobe paid by Narayya and Rs. 200 
by Sobhanadri. 


To these agreements the two zemindars 


alone were parties and though a provision 
was made in favour of.the sons of Narasim- 
ha they did not execute the agreements. 


hi 
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The documents filed in the case make it” . 
very clear that this arrangement was 
brought about by the direct intervention 
of His Excellency the Governor (in Ex. F 
both Narasimha’s sons and the zemindars 
say that these agreements were entered 
into “in the presence of the Right Honour- 
able the Governor”). ae 

So farit will be seen that there was no 
reference to Ravicherla. Under orders of 
the Governor, these agreements were on 
the 6th of February, 1835, sent on .to the 
Collector. In the letter of that date, Ex. D, 
there is a reference to the fact tha® the 
Governor personally expressed to Simha- 
dri Appa Rao his approbation of the pro- ` 
visions made for the benefit of Narasimha 
Appa Rao’s sons. In the reply of the Col- 
lector that followed, dated the 4th March, 
1835, we find for the first time a reference 
to Havicherla. The matter was raised in 
this way. Narayya by the agreements 
referred to waived his rights to the proper-. 
ties of Venkamma in favour of Sobhanadri. 
Ravicherla was one of the properties: that 
belonged to Venkamma, The Collector, 
asked—would not the surrender in favour of 
Subhanadri enure also for the benefit of 
the sons of Narasimha? The question was 
raised and it was left open. Mr. Venkata- 
ramana Rao the learned Vakil for the plaint- 
iff with great resourcefulness and ability 
argued that this showed that Ravicherla fell 
as a result of the agreement to Simhadri. 
But a perusal of the documents will show, 
as I have said, that this contention is quite 
unsound. The Collector merely stated what 
he believed to be the fact and did not speak 
from personal knowledge. The question 
regarding Ravicherla was: finally settled hy 
the ‘Government Order, dated the 10th of 
November, 1836. i : 

It says :— 

“The Right Honourable the Governor in 


` 


< Council observes that at the time arrange- 


ments were made for adjusting the dis- 
putes between the Zemindars of Nidadavole 
and Nuzvid, it was distinctly understocd 
and repeatedly explained to them that the 
Mokhasa village of Ravicherla had lapsed 
to Government.” h 
I have already pointed out “that His 
Excellency the (overnor was personally’ 
present and took part in the arrangements 
and this minute clearly records thatit was 
distinctly understood that Ravicherla was 
the property of the Government. If this 
beso, Raricherla could not have passed 


tor, d 


_ subsequent 


-red to. 


r 
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to Sobhanadri under the arrangements re- 
ferred to. 

The matter is made even clearer by the 
proceedings. The sons of 
Narasimha were sent for the Collector and 
they refused to accept the terms offered by 
Nidadavole and'Nuzvid. Some months were 
thus wasted. They again appeared and 


, expressed their willingness to agree to the 


terms, provided the Government granted to 
them for their support three small villages. 
This was before the minutes of consultation, 
dated the 10th November, 1836. After the 
Gove$nment had decided that Ravicherla 
had lapsed to them, the Collector conceiv- 
ed the idea of recommending to the Govern- 
ment the desirability of conferring upon the 
sons of Narasimha the villages of Ravicherla, 
Madaca and Roodravaram. Then after a 
short interval the Collector suggested 
Sriramavaram in lieu of the villages of 
Madaca and Roodravarem. These events must 
be carefully followed in their chronological 
order. Exhibit E the letter of the Collec- 
ated the 23rd of May, 1837, sets forth 
very clearly the facts which 'I have refer- 
I will quote three passages from it: 
(1) “The terms on which he grounded his 
acquiescence were that three small villages 


might be bestowed upon him for his support 


on the part ofthe Government independ- 
ent of the pension to be ‘granted by his 
brothers of Nuzvid and Nidadavole. 

(2) Shortly after this occurred, the right 
to the village of Ravicherla became a, sub- 
ject of enquiry and was ultimately assum- 
ed and appropriated by Government under 
their orders, dated 10th November, 1836, and 


the idea was then awakened of recommend-., 
‘ing to Government the propriety of con-~ 


ferring it together with the. villages of 
Madaca and Roodravaram upon him. 
(3) In making this recommendation I 


` am \ perfectly aware that Simhadri Appa 


Rao will be indebted to the beneficence of 
Government solely for it not to any per- 
sonal or private claim but to the operation 
of those feelings of sympathy which in- 
fluences Gavernment in all its acts.” 

Can'there be any doubt after this, that 
before even the idea of settling Ravicherla 
came to beconceived, ithad been unequivo- 
cally declared that the village was the pro- 
perty of the Government? 

The matter, however, does not stop here. 


| The two zemindars. as well as the two sons 


-of Narasimha appeared before the Collector 
Jin. ‘September, 


1837, that is about four 


` referred to above. 


‘of their debts. 
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iter of the Collector 
imhadri gives a writing, 
dated the 15th September, andeVenkatadri, 
the other son of Narasimha, a writing, 
dated the 23rd September. Simhadri says: 

“It is necessary that I should give my. 
unconditional and unreserved agreement in 
accepting the said allowances, when jour 
Colleetor’s recommendation in my favour 
would be taken into consideration.” What 
is therécommendation that is referred to? 
It is obviously the grant of Ravicherla and 


months after the 


Sriramavaram by the Government. Again 
Simhadri says “I fearlessly accept the 
terms proposed by the Board, submit- 


ting in every respect to such terms alone 
as Government in their justice may be 
pleased to extend to me.” Venkatadri in the 
writing signed by him, agreed to. the terms 
contained in his brother's letter. ` 

The four letters signed by the zemindars 
and the sonsof Narasimha formed enclosures 
to the communication of the Collector, dated 
the 5th October, 1837, to the Board of 
Revenue. The Collector says: “l have 
pledged myself (without which I could not 
have effected the present arrangement) that 
Government, to mark their satisfaction at 
the good understanding which has taken 
place between the brothers, will make over 
to Simhadri Appa Rao the villages of 
Ravicherla and Sriramavaram, alluded to 
in my former letter under date the 23rd 
of May last.” 

It is impossible to contend in the face of 
this very clear evidence that Ravicherla 
was not the property of the Government at 


‘the time of the grant. 


I may, however, trace the subsequent 
history of these negotiations. On the 17th 
of November, 1837, the Government decided 
finally to grant these villages to Narasiniha's 
sons (see lik. G.) The Boagd directed 
the Collector to insert in the sanat cun-. 
ferring on them these two villages, a proviso 
that the lands should not be liable for any 
The Governor in Council 
approved of this suggestion of the Board . 
of Revenue. Simhadri and Venkatadari ` 
desired that the exemption should extend 
also to allowance agreed to be paid by 
Nidadavole and -Nuzvid, ‘The officers of 
the Government could not accede ‘to their 
wishes because in the words of Ex. IV, dated 


“the 20th September, 1838, the allowances “do 


notimmediately emanate from the Govern- 
ment. In the enclosure to Ex. IV Simhadri ° 
referred to Ravicherla and Srirdmavaram 


rf 
. 
. 
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.as villages conferred by, the Government 
and requested that the clauses should be 
inserted in the sanad. The contrast is 
very markéd #hen he referred to the allow-, 
ance as payable by Nidadavole and Nuzvid 
in -regard to which also he desired that 
’ restrictive clauses should be inserted. It is 
` unnecessary to refer to the further corres- 
pondence inthe matter. Exhibit J is the 
sanad, dated the 2nd May, 1843. This 
_refers to the Government Order, dated’ the 
10th November, 1835, by Which Ravicherla 
` reverted to the Government. There is. 
further a reference to the arrangement, dated 
the 4th February, 1835 and it is clearly 
stated that at that time there was “a dis- 


tinct understanding and repeated expla- - 


nations,” in pursuance of which Ravicherla 
lapsed to the Government. This sanad 
clearly states also thatit was the Govern- 
ment that settled the village upon Simhadri 
and Venkatadri. : 

There can, therefore, be no doubt that it 
was by reason of the grant that the ances- 
tors of the plaintiffs acquired Ravicherla 
and thatthe. sourceof their title isnot a 
family settlement between the representa- 
tives of the three branches. The question 
does not admit of doubt, but owing to the 
very. strenuous argument addressed to us 
on this subject I have -dwelt on this point 
at this length. $ ; 

This disposes of the question of fact 
raised in the case. I have come to thecon- 
clusion that the Subordinate Judge's finding 
is wrong and must be reversed. 

Then remain the points of law that have 
been raised and I shall now deal with them, 

It is first contended that the restrictive 
covenant in question is void. This would. 
be so under the general law, but grants from 
the Crown are governed by the Crown 
Grants Act (XV of 1895). Doubts having 
arisen as t® the power of the Crown to 
‘ impose restrictions upon grants made by it, 
the Act was passed to remove such doubts. 

Section 2 makes the Act have a retrospec- 
tive effect. < 

It says :— 

“Nothing in the Transfer of Property Act 
shall...be deemed ever to have applied to 
any grant...heretofore made...by or on be- 
half of Her Majesty the Queen-Empressor 
Her heirs or successors...but every such 
grant shall beeconstrued...as if the said Act 
had not been passed.” 

Section 3 enacts: 

“All, gestrictions...contained in any such 


grant shall...take effect according to their 
tenor, any rule of law...to the contrary not- 
withstanding.” Iam here quoting only the 
material portionsof the sections. i 
The contention advanced is, ‘that the 
grant was not made on behalf of the Crown 
and that the Act willnot, therefore, apply to 
it. The argumentis put in this way. In 
1858 the sovereignty of India was for the 
first time assumed by Her Majesty; it had 
previously vested in the East [udia Com- 
pany. The grant having been made in 1843, 
it could not be deemed to have been made 
on .behalf of the Crown, If it had-n@t been © 
made on behalf of the Crown, the Crown - 
Grants Act is inapplicable, 
Let me examine if this contention is 
sound. At the time of the grant, the . 
Charter Act that was in force was that of 
1833 (8&4 Will. IV, Ch. 85). I shall first 
take the preamble. It recites that the East 
India Company have consented that all . 
their rights in the territories and territorial 
and commercial assetsand property shall 
be placed at the disposal of Parliament. . 
It further recites that it is expedient that 
the territories now under the Government 
of the said Company be continued under 
such Government, but in trust for the 
Crown, discharged of all claims of the Com- ` 
pany to any profit therefrom to their own 
use. The first section of the Act gives effect , 
tothe intention expressed in the preamble. 
If the Government by. the East India Com- 
pany was thus in trust for the Orown of the 
United Kingdom, does it not follow that 
the grant made by the Company should be 
deemed to be on ‘behalf of the Crown? But 
the plaintiff's learned Vakil objects that-a 
trustee does not act “on behalf of”: his 
beneficiary andthe act of the East India 
Company cannot, therefore, be deemed to 
be anvact on behalf of the Crown. The 
answer is that the word “trust” is not used 
inthe Oharter Act in its strict technical 
sense and it will be far-fetched to hold that 
because the word used is “ trust’, there- 
fore, the lawof trusts as strictly under- 
stood, should govern the relations of the 
Company and the Crown. This could not 


‘be the intention of the Legislature and I 


am unable to accept the argument. 

In this connection, I may notice another 
argument advanced by the plaintiffs’ learn- 
ed Vakil He contends that under s. 1 of’ 
the Charter Act of 1833, what is vested 
in the Company in trust for His Majesty. 
are “The lands and hereditaments, re- 
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venues, rents and profits of the said Com- 
pany" and not “The territorial acquisi- 
tions and revenues’. This objection is not, 
in my opinion, sound ; even granting if is, 
it does not avail the plaintiff ; for, what was 


granted is, in any event, the land of the, 


Company. 

Is the objection then sound ? Imay now 
glance at the provisions of the earlier and 
later Charter Acts. In the Act of 1853 (16 
& 17 Viet., Ch. 95), the first section provides 
that all the territories in the possession 
and. under the Government of the Bast 
India Company shall continue under such 
Government in trust for Her Majesty. The 
word “continue” is in this connection 
significant. 

The Act of 1858 (21 & 22 Vict., Ch. 106) 
refers in similar terms to the Government 
of the territories being vested in the Com- 
pany in trust for Her Majesty. It is by 


“this Act that the Government is transferred 
- to Her Majesty. 


The Statute makes it clear 
that the rights previously vested in and 
exercised:by the Company in trust for the 
Crown, shall thenceforth become vested in 
and be exercised inthe name of Her Majesty. 
This shows beyond all possibility of douht 
that it was the Crown that was previously 
the sovereign and that the rights: were exer- 
cised by the Company for the Crown but 
that subsequent to the passing ofthe Act 
‘the Crown directly exercised these rights 


and not through the medium of the Com- 


pany. 

The Royal Titles Act of 1876 (39 Vict., 
Ob. 10) has been relied on by the plaintiff. 
it is urged that it refers to a transfer of 
Government and the word transfer implies 
that the Crown did not previously possess. 
sovereign rights. It is impossible to up- 
hold this contention, for the very section 
referred tó by the plaintifi’s learned Vakil 
re-affirms the position that previous to 1858 
the Government of India had vested in 
the East India Company in trust for’ Her 
Majesty. 

Now turning to the earlier Charter Act 
of 1813 (53 Geo. III, Ch. 155) we find that 
the sovereignty of the Crown was clearly 
emphasised and it is affirmed that the 
territorial acquisitions are under the 
‘Government of the Company “without pre- 


_ judice to the undoubted sovereignty of the 


* Crown.” 

The view I have -taken derives support 
from the observations of the Judicial Com- 
mittee in Secretary of State v. Kamachee 
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Boye Sahaba (1). At page 551* their Lord- 
ships refer to the powers of the East India 
Company as delegated powers of sovereign- 
ty and at page 510* they refer to the Com- 
pany as the delegate of the British Govern- 
ment. 

In Haji 


Mahamad Nasurudin K han 


` Bahadur v. Egambara Mudaly (2) Subrama- 


nia yer and Benson, JJ., assumed (the 
question was not raised) that the Crown 
Grants Act applied toa grant of 1818. In 
Sheo Singh v. Raghubans Kunwar (3) there 
is no discussion but the Act was held to 
apply to a grant of 1861. 

The contention raised is, in my opinion, 
unsound and must be rejected. 

The next contention of the plaintiff is, 
that the reference to Her Majesty the 
Queen, in the Crown Grants Act, as ‘The 
Queen-Empress” indicates that the Legisla- 
ture intended that the Act should apply 
only to grants subsequent to 1876 when 
that title was assumed by Her Majesty. 
This distinction is too refined and unsub- 
stantial and.I cannot possibly accept it. 
Long previous to the Crown Grants Act, 
the title of the Queen-Empress had become 
firmly established and it seems unsafe to 
found an argument on the mere fact that in 
referring to Her Majesty the words “Queen- 
Empress” are added. It would be both 
usual and natural to speak of Her Majesty 
as the Queen-impress and much stronger 
ground, I should imagine, must be shown, 
for limiting the scope of the Act in the 
way suggested. 

The next contention advanced by the 
plaintiff's learned Vakil is, that the Crown 
Grants Act is ultra vires of the Indian 
Legislature. 

Itis urged that the Crown cannot create 
an estate unknown to the law and that the 
estate created by the grant is of this de- 
scription. Mr, Anantakrish®a ‘Iyer, the 
learned Government Pleader, answers that 
this is not an estate unknown to the ordinary 
law, and relies upon the passage at p. 487 of 
Vol. VI, Halsbury's Laws‘of England : 

“A grant by the Crown may contain a 
condition against alienation”. 

His second answer is, that this estate is 
in any event not unknown to the Indian 
ee e T. A. 476; 13 Moo. P. C. 22; 7 W. R. (Eng.) 


W. R. P. C. 42; 1 Suth. P. C. J. 373; 1 Sar. P. 
; 132 RRT 15 E. R. 9: 19 E. R. 388. 


. T. 55. 
59 C. W. N. 1009; 2 @. L. J. 194; 15 
o 8 0.0. 317 (P. ©). ; 
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Law and in support of this he cites Gulabdas 
Jugjivandas v. Collector® of Surat (4). In 
the view] have taken itis unnecessary to 
deal with these points. Granting that the 
‘Crown cannot create an estate of this kind, 
the Crown Grants Act expressly, confers 

- this power upon the Crown and this leads 


to the consideration of the question whe- : 


ther the Crown Grants Act is ultra vires of 
ndian Legislature. . 
Berns 22 of the Indian Councils Act, 
1861, enactsthat the Governor-General in 
Council shall have power to make laws for 
all persons and for all places and things 
in the Indian territories. But the plaint- 
iffs relied upon the proviso that the Gov- 
ernor-General in Council shall not have the 
power of making any laws which may affect 
the authority of Parliament. How does the 
Crown Grants Act affect the authority of 
Parliament ? The prerogative of the Parlia- 
ment remains unaffected and notwithstand- 
ing the Act, it can create estates unknown 
tothe law. Further, if the Parliament it- 
self could have passed the Statute, why 


should not the Indian Legislature created . 


by an Act of the Imperial Parliament, 
have the same power? As observed by 
their Lordships of the Judicial Committee 
in Empress v. Burah (5) the Indian Legisla- 


- ture has powers expressly limited by the ` 


Act of the Imperial Parliament which creat- 
ed itand when acting within the ‘limits 
prescribed, it has plenary powers of legisla- 
tion, as large, and of the same nature as, 
- those of Parliament itself. 
Oe also Hodge v. Reg. (6) and Powell v. 
Apollo Candle Co. (7). 
The contention, therefore, 
is ultra vires fails. 
ig lastly urged that the sanad con- 
' travenes the provisions ofs. 6 of Madras 
Regulation XXV of 1802, which provides 
that propriet8rs of land shall be at free 
liberty ° to transfer their. rights without 


that the Act 


previous consent ofthe Government. But. 
this Regulation does not apply, because, - 


in the first place, there was no permanent 
assessment of the land revenue, no revenue 
having been imposed at all in regard to 
this grant ; secondly, the Government did, 
_ _ (8) 3 B. 188; am 54: 3 Sar. P. C. J. 889; 2 Ind, 
De Coie KK D. 180; 5 L A. 178;3 C. L. R. 197; 3 
Sar. P. C. J. 834; 3 Suth. P. C. J. 556; 2. Ind. Jur. 
618: 2 Shome L. R. 63; 2 Ind. Dec. (N. s.) 110 (P. C.). 

(6) (1884) 9 A. £. LIT at p. 132;,53 L. J. P. C. 1; 50 


oT. 301, i 
Ie T (i885) 10 A. C. 282; 54 D.J. P. O. T; 53 L, T. 
638. : 
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not purport to act under the Regulation 
nor was the intention of the parties that 
the sanad should be issued under it. The’ 
fact that the sanad was granted after the 
date of the Regulation does not necessarily 
make it asanad issued under the Regula- 
tion. And the mere use of the words 
“ sanad-i-milkiyat-i istimrar” does not show 
that the Regulation governs the sanad: 


see Secretary of State v. Rajahof Venkata- ` 


giri (8) ; thirdly, the form of the grant is 
not that prescribed for sanads under the 
Regulation. Why should a grant then not 
made under the Regulation, be by a fietion 
treated as made under it and why should 
it be assumed by so treating it, that provi- 
sions of the. Regulation were deliberately 
infringed? . ' 
, I, therefore, hold that this contention 
also is untenable. 

As I have saidin an early part of this 
judgment, the question that has been rais- 
ed is in regard to the validity of the cové- 
nant imposing a restriction on alienation, 
No argument has been adressed ‘to us in 
regard to the other restrictive covenant as 
no question bearing on it arises in the case. 
and Ido not desire (and indeed itis un- 
necessary to do so) to say anything at pre- 
sent regarding that covenant. 

I have now dealt with all the points 
urgedon behalf of the plaintif. As | have 
rejected all his contentions, the appeal 
must be-allowed and the suit, dismissed 
with costs throughout. 

Srinivasa Iyengar, J.—My learned 
brother and myself have practically heard 
this appeal twice over and after giving the 
case my very careful consideration, | have 
also come to the conclusion that the appeal 
should be allowed. 

The appellant is.the Secretary of State 
for India in Council. Ile was the defend- 


antin the original suit from which this ` 


appeal arises, instituted by the present 
Raja of Bhadrachalaim and his sons as plaint- 
tiffs as the owners of a village called 
Ravicherla and situate in Kistna District. 
The action was a curious one. The reliefs 
prayed for were “that it should be declared’ 
that the plaintiffs were apsolutely entitled 
to the village of Ravicherla and to dispose 
of the same, 
respect of the said village should be con- 
strued and it be declared that cl.3 of the 

(8) 73 Ind. Cas. 741; 44 M. 864; 30M. L. T. 164; 41 
M. L. J. 624; (1922) M. W. N. 1: 26 C. W. N. 809; A. 
I. R. 1922 P, O. 168; 48 1. A. 415 (P. 0}. 


that the sanad issued in ` 


N 


ves 


_ arbitrarily, 


hi 
J 


| (96 L ©, 1926] SEORETARY OF STATE FOR INDIA V. PARTHASARATHY APPA RAO. 


same is void, illegal and invalid and not 
binding on the plaintiffs, that even if it 
were held that the consent of the Govern- 
ment is necessary (for the plaintiffs dispos- 
ing of the said village), the Government 
have no right to withhold their consent 


kil 


.I¢ may be convenient to dispose of the 


claim put forward in the last of the prayers’ 


above referred: to. ‘On the face of it, it is 
merely an alternative prayer, and it is to 
the effect that if the Court should find 
that cl. 3is not invalid or illegal and that 
the s&me was binding on the plaintiffs, 
still it should be declared thatthe Govern- 
ment had no right arbitrarily to refuse 
to consent to any alienation that may be 
attempted to be made by the plaintiffs. 
The suggestion of the plaintiffs with regard 
to this matter must obviously be that the 
Government was under some sort of obliga- 
tion to exercise a proper discretion in 
according or’ refusing the permission that 
might be applied for by the plaintiffs to 
alienate the property and that in declining 
to accord such permission asstated in para. 8 
of the plaint without assigning any reasons, 
the Government acted arbitrarily and, there- 
fore, illegally. No arguments were addressed 
tous and no grounds advanced or referred 
on behalf of the plaintiffs-respondents for 
establishing that the Government was under 
any such obligation not to exercise its 


‘discretion arbitrarily or that they were 
bound to give any reasons for declining to. 


accord the permission applied .for. The 
third -issue in the case was “whether the 
Government acted arbitrarily in not stating 
the reasons in refusing sanction’ for the 
alienation and if so what is the effect 
thereof.” This issue, was found against the 


‘plaintiffs by the lower Court, and that 


finding was not attacked in the argument 
before us. The Subordinate Judge, how- 
ever, found the other issues in the case in 
favour of the plaintifis and granted a 
decree declaring the right of. the plaintiffs 
to' alienate the property without any pre- 
vious permission of the Government. . It is 
against this decree that the appeal has 
been filed on behalf of the defendants, the 
Secretary of State for India. 

.‘[ have found some difficulty in under- 


, Standing the judgment of the learned 


Subordinate Judge in the Court below. In 
para. 12 of his judgment he states thus :— 


`. “Tf the grant is to be considered as having 


been made by the'Government, ‘here is 


K . 
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nothing illegal or gavalid or void and 
inoperative in the Conditions imposed by 


.the Government.” This view would seem 


to be qualified by him in the next para- 
graph of his judgment where he states thus: 
“The village of Ravicherla was held under 
Sarva Mukhasa tenure by Venkamma. The 
mere resumption of that village by Govern- 
ment cannot alter its nature. In the hands 
ofths Governmént it was an absolute estate 
(one on.an absolute and permanent tenure). 
It was made over to the plaintiffs’ ancestors 
under Ex. J and the restrictions imposed 
were intended as a cloak to shield the 
properties from the fangs of the creditors 


at the time but not,to limit the nature of* 


the estate given over. The plaintiffs hold the 
village on an absolute permanent tenure”, 
Two arguments would seem to be indicat- 
ed in the above extract from the learned 
Subordinate Judge's judgment and these 
are (1) because the village had been granted 
on Sarva Mukhasa tenure, even in the 
hands of the Governmént the village was 
only Sarva Mukhasa, and the Government 
had no right to re-grant it to any other 
person except as a Sarva Makhasa, that is to 
say, according to the'Subordinate Judge, 
on an absolute and permanent tenure, and 
(2) that the condition in respect of aliena- 
tion was notreaily intended to be operative 
as between the grantors and the grantees 
but was intended to be merély a cloak to 
shield the ‘properties from the fangs of 
the creditors. There are obvious difficulties 
in the way of accepting either of these 
‘views. In fact, I .did not understand the 
learned Vakil for’ the respondents to argue 
for either of these two positions. There 
is absolutely no warrant for supposing that 
even‘ after resumption any conditions or 
characteristics of the tenure on which it 
had been previously granted continue at- 
tached to any property. And I urthez fail 
to see on what ground the learned Subordi- 
nate Judge supposes that even after resump- 
tion, the absolute owner of property, as he 
recognised the Governmentof the day to 
be, had no right to makea fresh grant of 
the property to some other person on a 
different tenure or on terms and conditions 
different to the previous ‘grant. Sarva 
Mukhasa tenure is supposed by the learned 
Subordinate Judge to be absolute property, 
but apparently it was of arestumable nature. 
I can see no principle or teasonefor any of 


` the suppositions made by the learned Sub- 


ordinate Judge with regard to this aspect 


. 


of the case. As to the second point above 
referred to, the view, that the learned 
Subordinate Judge took would appear to 
be that dl, Pinthe sanad restraining aliena- 
tion By the grantee except with the per- 
mission previously obtained from the 
(Government was not really intended to be 
operative as between the parties to the 
< grant and was to be in the grant merely as 
a cloak to save the property from the fangs 

of the creditors. Itis one thing to say that 

a particular clause ina doeument was put 

in with the object or purpose of saving the 

property from the fangs of creditors and 

“another altogether to say thatit was never 
intended to be operative or binding between 

the parties, Assuming that a condition 

was inserted ina grant with a particular 

object it does not follow that the conditian 

‘is valid or operative only to the extent of 
securing or subserving the particular object 

hadin view. It cannot be-open to parties 

to a document to contend that in spite of 

the clear terms of a particular clause ina 

document, such clear terms should be 

allowed to be controlled or modified by the 

avowed object with which the clause was 

inserted. It is, no doubt, true that the 

clause appears to have been inserted in the 

sanad with the primary object of saving 

the property from the creditors. of the 

grantees; but the restriction imposed was 

not that it was incapable of being taken, 

sold or otherwise dealt with in execution of 

a decree or at the instance of creditors but 

thatthe grantees should have no power to 

alienate the property. It is, therefore, clear 

that what was done was to secure the intend- 

ed object only by restraining the power of 

voluntary alienation by the grantees and 

obviously, therefore, to protect the property 

notonly from the creditors but to protect 

the grantees against themselves. Tn these 

circumstances I cannot agree with the 

learned Subordinate Judge that the clause 

was not intended to be operative as between 

the grantors and the grantees. — a 

As regards thé theory of the clause being 

a mere cloak, 1 must take it that what the 

< learned Subordinate Judge means is that 
the clause being void and inoperative was 

intended merély as a cloak, that is, as somo- 

“thing calculated and designed to conceal 
the truth, namely, the real alienability of 
the subject-matter of the grant. It is, only 
therefore, if as a matter of fact, the clause 
_restraining alienation was invalid and the 
. subject gf the grant was really alienable 
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that the explanation of the clause as & 


cloak would be of any value. The majn 
question, therefore, for determination in this 
appeal is whether the condition against 
alienation contained in cl. 3 of the sanad 
is valid and binding on the grantees and 
this-indeed was the question with regard to 
which the learned Vakil for the respond- 

ents addressedall hisargument. It was put ` 
in two ways. The first contention might 
not inaccurately be described as an argu- 
ment on the facts. It was said that though 
there was a formal sanad given by the 
United East India Company, the Govern- 
ment for the time being, to the granteés the 
ancestors of the plaintiffs, still, the plaint- 


` iffs’ ancestors did not obtain the property 


under or by virtue of the grant but the 
property was either their own, and if not, 
was obtained by them as the result of a 
family agreement made by and between 
their branch’ and the other branches of 
their family. . Very able and ingenious was’ 
the argument advanced by the learned 
Vakil for the respondents on this aspect of 
the case. The contention itself is formulat- 
ed by the plaintiffs in paras. 4 and 5 of 
their plaint in the following terms: “Sree 
Raja Venkatadri Appa Rao Bahadur’ and 
Sree Raja Simhadri Appa Rao Bahadur, 
the father and uncle respectively, of the 
first plaintiff herein were entitled to a 
share in the Nuzvid Zemindari. At the 
original partition of the said estate which 
took place in or about 1770 they were ex- 
cluded by mistake. The first plaintiff's 
father and uncle pressed their claims to the 
said zemindari. The then Government of 
Madras interceded and in or about 1835 a 
setilement was arrived at by which. it was 
inter alia agreed that the village of Ravi- 
cherla should be granted to the plaintiff's 
father and uncle on an absolute and perma- > 
nent tenure. In pursuance of the said 
settlement in or about 1840, the said village 
was granted to the first plaintiff's father 
and uncle on an absolute and permanent 
tenure and putin their possession. Three 
yearsthereafter in or about znd May, 1843, a 
sanad-i-milkiyat-i-istimrar was granted in 
respect of the said property.’ The real 
import of this contention is, Itake it to be, 
that the plaintiffs’ family obtained the pro- 
perty not from the Government, that the 
Government had not the property in them, 
to give it away, that it was property which 
was at any rate in the order and disposal of 
the other branch of the plaintifs’ family 


a 
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and that the plaintiffs’ branch of the family 
obtained it not as the result of any grant 
by the Government but as the result of a 
family arrangement between the different 
branches of their family; and that, therefore, 
the sanad which was granted in respect of 
the village of. Ravicherla subsequently by 
the Government and accepted by the 
plaintiffs’ branch of the family was 
not the. real source of the plaintiffs’ title 
to the property, was a mere sham’ deed 
and should not be looked to for thé pur- 
pose of determining the plaintiffs’ rights. 
If ory the facts I should have been disposed 
to agree with the contention, it might be- 
come necessary to consider whether assum- 


ing that the plaintiffs’ predecessors obtained | 
the property as the .result of the family. 


arrangement between them and the other 


. branches of their family, still the accept- 


ance by them of the sanad in question 
from the Government could affect their 
rights to the village and if so in what 
manner and to what extent, and whether in 


that view the-clause in question would or. 
. would not be binding on them. 


But, in my 
view, it is unnecessary to consider that 
question, because after a careful considera- 
tion ofall the doqumentary evidence in the 
case, that is to say, the only evidence before 
us, itis clear that even on the facts the 
contention put forward on behalf of the 
plaintiffs-respondents could not be accepted. 
For some reason into which for the purpose 
of this appeal it is unnecessary to enquire, 
the Nuzvid Zemindari was at the time of 
the Permanent Settlement early in the lest 
century settled by the then Government 
not on all the branches of the family ‘but 
on two ofits branches alone, excluding the 
branch to which the plaintiffs belonged. In 
consequence of this, the plaintiffs’ branch of 
the family launched on a protracted but 
unsuccessful litigation for the purpose of 
recovering from the other branches of their 
family their share or alleged share in the 
zemindari, After, however, all this litigation 
was over, it appears to have been realised 
by some of the authorities of the Govern- 
ment atthe time that the original settle- 
ment of the zemindari to the exclusion of 


. the plaintiffs’ branch of the family was due 
. to some mistake and that something should 


` then was. 


be done to repair the injustice, if only in 


‘consideration of the helpless condition in 


which the plaintiffs’ branch of the family 
Wethus find in Ex. III that Mr. 
Russell, Collector of Masulipatam at the 


gage appears: 


‘ 1024 


time, addresses the Board of Revenue in the 
following terms: “'Throughout the whole 
of the correspondence which passed on this. 
subject there does not appear tobe the 
slightest trace of it ever having been pro- 
posed or intended, to granta part of-tke 
lands to the petitioner; and I confess it seems 
to me that the only possible blame’ which 
the Government can take to themselves for 
the manner in which they disposed of the 
country is, the omission to secure the peti- 
tioner a pension similar to those assigned 
to some others who were in like situaticns. 
That this omission has involved him in 
great distress is certain and it is no less 
true thatthe now established denial of his 
having had any hereditary right to the 
lands must for ever preclude him fram 
obtaining relief from his brothers by de- 
claring the'zemindari to have been acquired 


“by them. Under these circumstances, there- 


fore, and more particularly as my official 
situation rendered it my duty to oppose 
his claim in its progress through the Courts, 
Ishall feel happy if my present address 
should be the means of inducing the 
Government to give him some allowance 
for his maintenance, But I should not 


omit to mention that the facility with which 


the unfortunate decree of the Provincial 
Oourt enabled him to borrow money has 
plunged him over head and ears in debt to 
persons who hoped to profit by his obtain- 
ing a share of the country and that the good 
intentions of the Government will, therefore, 
be frustrated unless anything which they 
may givehim shall be protected from the 
fangs of his creditors.” 

The Board of Revenue, however, as will 
be seen in Ex. IH, did not take a favourable 
view of the recommendations of the Collec- 
tor, because they still believed that though 
not in the zemindari yet in the other pro- 
perties of the joint family the plaintiffs’ 
branch might have a right and that‘in any 
case to seek to make a provision for the 
plaintiffs’ branch of the family might con- 
stitute a dangerous precedent with respect 
to the members of zeminduri families all 
over the country. But the Governor in 
Council at the time would appear to have 
taken a refreshingly humane view of the 
situation, as will be seen at the concluding 
portion of Ex. A, where the following pas- 
“The Govtrnor in Council 
cannot entertain the idea that’ it is befit- 
ting for the Government to look on with: 
passive indifference at a claim like this or 


eo 


“geminduri, hey 


- authority. 


“9 


1022. `; 


‘at the fate which attends itin Courts of 


Law. Itis not sufficieng for the Govern- 
ment that, inthe manner of restoring the 
exercised a discretion 
which flo body had power to question, that 


“no law has been infringed in the treatment 


which Narasimha Appa Rao has met with, 
and that, if he had received better legal 
advice, the ruin in which he has been in- 
volved might have been less complete. 
The Government must not merely let the 


“law take its course; but must exercise a 


a paternal care over the people. It has to 
preserve their affectionsas well as its own 
In reviewing the circumstances 
of the case under consitleration, it appears 
clearly that Narasimha Appa Reo ‘has 
been cut off from the provision to which 
he had an equitable claim. The Govern- 
ment are answerable for the injury which 
he has sustained, They are answerable 


‘ also for. the ruin in which, owing to the 


ambiguity in which-they left his claims and 
to the course which their judicial institu- 
tion led him to adopt, he has been involved. 
They are answerable for these wrongs not 
before a Court of Justice, any more than 
they would have been if, in consequence 
of ‘similar oversights, the country had been 


thrown into disorder and the lives and pro-- 


perty of its inhabitants exposed to hazard. 
But their responsibility isa matter of reason 
and of conscience and should induce them 
to do all that is practicable to compensate 
for the wrongs which have been committed. 
Whether fresh legal proceedings should be 
instituted is a question of prudence to be 
determined according to their probable re- 
sult. 
that the necessity of legal proceedings may 
be suspended by the influence of the Col- 
lector. If out of the revenues of the zemin- 
dari, an adequate provision is made for 
the future gupport of Narasimha Appa 
Rao, aad a composition effected with his 
creditors, the further interference of the 
Government will not be required. But if 
the zemindar beadvised to rest secure in 


the terms of the Government grant, it will 


then remain to be considered what measures 
will be most advisable with the view. of 


giving effect to what must be presumed to 


ave been the intentions of the Government 
when that grant was made.” 

In Ex. A-1 the Government asked the 
@ollector of Masulipatam to point out that 
both in hontsty and in law, at least a 
proper majntenance should be settled on 


But the Governor in Council trusts. 


the plaintiffs’ branch of: the family and 
asked the Collector to explain these senti- 
ments of the Government to the zemindar 
and express “the anxious hope of the Gdvern- 
ment that he should lose no time in pro- 
posing such effectual relief as may ‘remove 
from the plaintiffs’ branch of the family 
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the distress they were in.” This was in Feb- . 


ruary, 1821. But apparently the Collector 
was not able to achieve anything by persu- 
asion and we find from Ex. Bthat the Govern- 
ment, finding themselves unable to bring 
the zemindars to any reasonable settlement 
required the Judges to suggest ways ‘and 
means of setting right the ‘injustice @per- 
petrated at the time of the Permanent 
Settlement, and thereupon steps were taken 


for making and approving ofa draft regu- ` 


-lation respecting the Nuzvid Zemindari to 
set aside the inequitable division at the 
time of the Permanent Settlement and to 


bring: about another Settlement giving a . 


share to the plaintiffs’ branch of the family. 
This draft regulation is Ex. 0-1, Though 
this was got ready about June, 1821, 
in September following, other Counsel 
would appear to- have prevailed and the 
Government asked the Board of Revenue in 


Ex. C-3 that nomeasures be taken for carry- ` 


ing into effect the proposed regulation. 

It was after this as may safely be sur- 
mised from Exs. VII and D that the 
Governor of Madras sometime early in the 
year 1835 personally settled all the disputes 
and differences between the various branches 


of the family and persuaded the other two’ 


branches of the family to confer a pension 
for maintenance of Rs. 600 per mensem on 
the plaintiffs’ branch of the family (see 
Ex. D-1). 
with regard tothis pension is that it was 
refused to be accepted by the plaintiffs’ 
branch of ‘the family at first and as a con- 
dition for accepting the same they stipu- 
lated for a grant. to them of three small 
villages from the Government independent 


The point in this discussien . 


of the pension to be granted by their bro- > 


thers of Nuzvid and Nidadavole (see Ex. 
E). In Ex. F bearing date the 16th day 
of October, 1837, the Collector of Masuli- 
patam addressing the Board of Revenue 
states that he could not have persuaded the 
plaintiffs’ branch‘ of the family’ to accept 
the arrangement regarding the pension 


without pledging himself that the Govern- . 


. ment, to mark their satisfaction at the 
good understanding which has taken place 
between the brothers, will make over ta 


H 


Simhadri Appa -Rao the two. villages of. 


Ravicherla and Sriramavaram. It is also 
significant that in the documents obtained 
by the Collestor from the other two bran- 
ches ‘of the family with regard to their final 
undertaking of the obligation to pay the 
‘pension agreed to, there is not the slightest 
reference to the village of Ravicherla or the 
settlement of the same on thé plaintiffs’ 
branch of the family. From the terms of Ex. 
VII itis abundantly clear that even at the 
time of the original settlement of the dis- 
“putes and differences between the various 
` branches of the family, it was distinctly 
unde@stood and repeatedly explained to the 
Zemindars of Nidadavole and Nuzvid that 
the Mukhasa -village of Ravicherla had 
lapsed tothe Government, and thatit had 
| been even prior to that date attached by 


the Collector, as being the property of the ` 


Government. 
Exhibit G speaks of the sanads to be 
granted by the Government with respect 
tothe villages of Ravicherla and Srirama- 
varam as conferring the villages on Sim- 
hadri Appa Rao. Again in the arzee, dated 
17th August, 1838, submitted by Rajah 
Simhadri Appa Rao Bahadur to the Col- 
‘lector of Masulipatam he speaks of the 
cowle to be granted to him for the villages 
of Ravicherla and Sriramavaram conferr- 
ed on him by the Government, Again 
later on in the same document he states as 
follows with reference to the contemplat- 
ed provision regarding the ‘preventing of 
` alienation of property: “The provision 
which the Honourable Government have 
` thought proper to make inthe cowle that the 
above villages are not to be liable for sale 
on account of the debts contracted by my 
father Rajah Narasimha Appa Rao and my- 
self prior to the date of the grant, will 
secure to me the villages benevolently con- 
ferred by Government formy permanent 
subsistence in consideration of the distress- 
‘ed condition of my family.” It is also 
significant that one of the provisions final- 
ly agreed to be inserted in the sanad as 
the result of the negotiations between the 
- plaintiffs’ family and the Government was 
that the succession to the village should 
devolve upon such of the heirs of the pre- 
sent grantees as the Government may de- 
termine after their death (see Exs. V 

and H). ar: 

Again in Ex. ‘J’ the} sanad in respect 
of the suit village, the recitals contained 
. in clear terms a reference to the village of 


\ 
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Ravicherla having reverted to the Governu- 


ment. Ter: 

All this mass of documentary evidence 
makes it abundantly clear thaf thevillage 
of Ravicherla was dealt With ‘at the time 
of the sanad as property which had revert- 
ed to the Government and become vested 
in it, so asto be capable of being dispcsed 
of by the Government at their pleasure. 
When the question arises as regards the. 
ownership of property in some ancient 
period, the evidence afforded by some un- 
impeachable ancient documents should, it 
seems to me, be accepted heyond questicn: 
I may indeed go further and state thet the 
language of most of these documents ig 
absolutely inconsistent with the contention 
put forward on behalf of the reapondenis 
that the village of Ravicherla did not: 
belong to the Government but was pro- 
perty which still atthe time of the grant 
vested in the other branches of the family 
and that all the documents including the 
sanad were elaborate devices for the pur- 
pose of eifecting curious camouflage and 
making it appear that the property belong- 
ed to the Government in order that they 
may insert in the sanad restrictive pro- 
visions regarding the inheritance to ‘and 
the disposal of the village. I am further 
satisfied that if what was intended was 


. such an elaborate device, the language used 
\ would have been entirely different to that 


employed in the documents, I feel, there- 
fore, bound to reject the contention that 
the village of Ravicherla was not a grant 
to the plaintiffs’ family by the Government 
and that the plaintiffs’ family acquired the 
property not as the result of any such grant 
from the Government but as the result of 
a family arrangement with the other mem- 
bers of the family. 1 also fail to see how 
if indeed all the parties at the time agreed 
to the village of Ravicherla b€ing treated 
as the property of the Government fér the 
purpose of its being granted on the terms 
set out in the sanad tothe plaintiffs’ 
family, it could now be contended that 
there was no such title in the Government 
to impose any such conditions. However, 
as I have already observed it is.unnecessary 
in view of the decision I have arrived at. 
that the grant was by the Government 
itself, which had the property vested in it 
atthe time soas toenable ‘it to make the 
grant, that there should be any further con- 
sideration of the legal effect of the plaint- ' 
iffs' family having accepted a sanad in reg- 
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pect of the village from the Government 
and having purported te continue to hold 
it under the terms of the sanad till the 
other day when*they applied to the Govern- 
ment for permission to alienate the property, 
a.permission which was refused. | 

But this conclusion does not ‘dispose of 
the case, because it is only a conclusion 
with regard to what may be said to be the 
argument based on facts. But, assuming 
that the sanad should be deemed or re- 
garded as the source of the*plaintiffs’ title 
to the village in question and that, there- 
fore, the nature and extent of the rights 
with regard tothe prayers in the plaint 
should be determined ‘by the sanad itself 
and the terms therein set out, the conten- 
.tigns were even more ingenious and stre- 
nuous which were put forward by the learn- 
ed Vakil for thé plaintiffs to establish 
that the plaintiffs’ right to the village 
should be adjudged to be absolute and un- 
trammelled by any conditions. 

The first argument had- reference to the 
Crown Grants Act XV of 1895. It was 
not in its true nature so much an argument 
as an answer by way of anticipation. The 
learned Vakil for the plaintiffs assumed 
that for the defendant the Crown Grants 
Act will be referred to and relied upon as 
enabling or justifying the alienation and 
began by assailing it in limine. But look- 
ing at the preamble and considering the 
- purpose of the Act it cannot be doubted 
that the Act was rather declaratory in its 
nature than enabling. or enacting. It had 
- to be enacted, so says the preamble, because 

doubts had arisen as to the extent and 
operation of the Transfer of Property Act 
of 188%. Prior to the Transfer of Property 
Act, there was no statutory enactment of 
the Indian Legislature regulating transfers 
of property. But after that Act was pass- 
ed, apparertly doubts came to be express- 
ed or*entertained whether that was an Act 
governing transfers of property by act of 
parties between, subjects of the Crown or 
whether the provisions of the Act applied 
also to transfers of property by the Crown. 
< Taking the terms of the Crown Grants Act, 
the inference seems to be irresistible that 
prior to the Transfer of Property Act, there 
was no doubt whatever as to the power of 
the Crown to makea transfer of property 
in any terms, orunder any of the conditions 
whatsoever., - Apart from one argument 
. which shall be referred to hereafter, the 
learned Vakil for the plaintiffs did not 
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refer’ to any- limitations on the power of 
the Crown to creat or transfer estates pre- 
vious to the passing of the Transfer of 
Property Act. The personal law of the 
Hindus or Mahammadans or other com- 
munities in India could not possibly affect 
the rights of the Christian sovereign power. 
If all acts of Legislature owe their origin’ 
to the sovereign power whatever that may 
be, in the absence of clear indication to 
the contrary, the provisions of the statu- 
tory law should he regarded as. governing 
transactions only of the subjects of the | 
sovereign power and not of the sovereign 
powsr itself. Further the rules of law 
whether statutory or otherwise, governing 
and regulating transfers of property as. 
between subject and subject of the soverign 


“power, are based or’ should be deemed to 


be based on principles which cannot in 
any wise be regarded as applicable to a. 
transfer by the sovereign power itself. 

As I read the Crown Grants Act, it be- 
came necessary for the Legislature to pass 
such an Act altogether declaratory in its 
nature, merely bacause of the doubts which 
came to be entertained after the passing of , 
the Transfer of Property Act. The meaning 
and significance of Crown Grants Act of 
1895.is merely a re-statement of the princi- 
ple underlying s. 3 thereof, namely, that 
the Crown is entitled to impose any restric- 


_tions, conditions or limitations over, what- 


soever, in any grant or transfer it may 
make whether such restrictions, conditions 
or limitations over, would be legal or valid 
or not in any grant or transfer made by 
one subject to another, and it became 
necessary for the Legislature to re-state and 
re-affirm the principleonly because of the 
doubts that arose subsequent to the passing 
of the Transfer of Property Act. I cannot, 
therefore, regard the Crown Grants Act 
as an enacting or enabling measure of the 
Legislature or even as a ratifying Act with 
retrospective effect making legal that 
which was not so. An explanatory and 
declaratory Act cannot be regarded or con- 
strued asifit were an enactment creative 
or regulative of rights or obligations. It 
seems to me, therefore, unnecessary to deal 
in detail with the very long and learned 
argument addressed to us for the plaintiffs 
with special reference to the Crown Grants 
Act. Lam satisfied that the sanad in this. 
case which was a grant by the State or 
sovereign authority would be binding ac- 
cording to its tenor, I shall, therefore, 


ma 
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merely refer briefly to the other contentions 
of the learned Vakil for the plaintiffs. His 
first contention was that s. 3 providing for 
Crown Grants taking effect according to 
their tenor refers merely to such grant or 
transfer as aforesaid, and, therefore, refers 
back tos. 2 and is confined in its opera- 
tion to a grant or transfer heretofore made 
or hereafter to be made by or on behalf of 
Her Majesty the Queen-Empress, her heirs 
or successors or on behalf of the Secretary 
of State for India in Council. The Secre- 
tary of State for India in Council came into 
beingg only on the assumption, by Her 
Majesty Queen Victoria, of the Government 
of india in 1858 and the title of Empress of 
India was conferred on Her Majesty only in 
1876 and the argument founded thereon 
was that, therefore, the grants and transfers 
of property to which the Act is applicable 
are only grants and transfers made sub- 
sequent to 1858 or 1876. But, I have al- 
ready come to the conclusion that the Act, 
as such, is intended: to be limited to only 
grants and transfers subsequent to the 
passing of the Transfer of Property Act. 
When s. 2 lays down that nothing in the 
Transfer of Property Act shall apply or be 
deemed to have applied to any grant or 
transfer made before 1895 or to be made 
after 1895, [cannot regard the Act asin- 
tended to apply to the construction of any 
grant made previous to the year 1882. 
But, at the same time, I cannot accept the 
argument of the learned Vakil for the plaint- 
iffs that merely because the expression 
used is “Queen-limpress” and that title 
was conferred on Her Majesty only in 1876, 
the Act must on that ground be confined 
in its operation only to grants or transfers 
made subsequent to 1876. The mere fact 


that a person is referred to in a document, 


albeit a Statute of the Legislature, by his 
or her present title seems tome to be no 
reason, apart from the context, to hold that 
a limitation or definition of the time is 
thereby introduced impliedly, by referring 
only to the period of time subsequent to 
the adoption or conferring of the title and 
there seems also no reason for supposing 
that the expression was not used merely to 
indicate the sovereign bearing the title. 
The next contention for the plaintiffs was 
that previous to the assumption of the so- 
vereignty of India by the Crown in 1858, 
the sovereignty: was in the United Hast 
India Company and that, therefore, the 
, grant which was made in the yéar 1843 
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under the sanad issued by the Company 
could not be regard@d as a grant by or even 
on behalfof the Crown is, contention 
has been to my mind conclusively answered 
by the learned Government Pleader who 
appeared for the Secretary of State. Fone 
Parliamentary Act 3 and 4 Will. LY, 


‘c. 85 both in the preamble and in s.l, 


provides and declares that the territories, 
revenues, etc., of India in the possession 
and under the Government of the Company 
shall remain and be vested in the Company 
in trust for His Majesty and even in the 
Government of India Act, 1853, similar words 
were used. In Gibson v. East India Com- 
pany (9) the general principle of law is re- 


ferred to thatall conquests made by subjects 


necessarily belong to the Crown and in the 
case of Advocate-General v. Richmond (10) 
itis pointed out that the vesting of the 
territories and revenues in the United East 
India Company is in trust for His Majesty 
for the service of the Government of India: 
see also Secretary of Stale for Inlia 
v. Kamachee Boye Sahaba (1). It seems to 
me unnecessary to refer to all the cases 
that have been cited at the Bar in connection 
with this question, becausé the terms of 
the Statute are to my mind perfectly 
clear, 

It was also argued by the learned Vakil 
for the plaintiffs that even assuming that 
the Government of the country was carried 
on by the Company in trust for Her Majesty 
it does not follow that the grant was a 


-grant made on behalf of Her Majesty. 


The contention was that the expression “on 
behalf of” imports some sort of agency and 
that it cannot be said that a grant by a 
trustee is on behalf of the beneficiary. I 
cannot possibly agree with such a conten- 
tion) and having regard to the context in 
which the terms have been used, I feel no 
difficulty whatever in holding that when a 
grant is made by an agency exercising de- 
legated sovereign power, the grant is proper- 
ly described as made on.behalf of the 
supreme sovereign power, The next argu- 
ment advanced on behalf of the plaintiffs 
was not on the construction of the Orown 
Grants Act but with regard to the entire 
Act on the footing that the Act itself was 
ultra vires of the Indian Legislature. Tt 
was said that under the English Common 

9) (1839) 5 Bing. (x. ©.) 262; 7 Sdott. 74; 1 Arn, 193: 
8 L. J. O. P. 103; 132 E. R. 1105; 8 Jun 56; 50 R. R. 
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Go Perry O. O. 568 at p. 576;4 Ind. Dec. (o.s) ` 
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Law the Crown cannot create an estate un- 
known tolaw. It mays well be asked, un- 
known to which law? ls it the Common 
Law of Engla®d or India or the Statute 
Law $f England or this country and what 
is the meaning of the expression “estate 
unknown to law,” An estate inalienable in 
its nature is not an estate unknown to law. 
But after all I fail to see, how, assuming 
for the purpose of the argument that the 
contention is well-founded that the Crown 
cannot create an estate unknown. to law, 
that makes the Orown Grants Act ultra 
vires. The Indian Legislature is, while 
legislating within the limits imposed by 
Parliament, in the same position as an in- 
dependent and absolute Legislature. Under 
s. 22.of the Indian Councils Act, 24 
& 25 Vict. Ch. 67, the Governor- General 
in Council is empowered to make laws for 
all persons and for all things whatever. 
There is, however, in that section a proviso, 
that the Governor-General in Council shall 


` not have the power of making any laws or 


regulations which shall repeal or in any 
way affect any of the provisions of that 
Act and certain other Acts therein referred 
or which may affect the authority of Parlia- 
ment,.or the constitution and rights of the 
East India Company or any part of the un- 


-written laws or constitution of the United 


Kingdom of Great Britain and Ireland 
whereon may depend in any degree the 
allegiance of any person to the Crown of 
the United Kingdom, or the sovereignty or 
dominion of the Crown over any part of the 
gaid territories. 

Mr. Venkatarama Rao's argument, if I 
understand him rightly, was to the effect 
that it was-part of the Common Law of the 
United Kingdom of great Britain and Ire- 
land that the Crown cannot create an estate 
‘unknown to law and the said proviso. for- 
bids the Geyernor-General in Council from 
making any‘law which will affect any part 
‘of the unwritten laws or the constitution of 
the United Kingdom of Great Britain. But 
he omitted from consideration altogether the 
qualifying clause beginning with the words 
‘“whereon may depend in any degree the 
allegiance of any person, etc.” Iam unable, 
‘therefore, to accept the argumént that the 
‘Crown Grants-Act should be regarded as 


-ultra vires forthe reason that it enables 


the Crown. to create an estate unknown to 
the law. , °. OC é . 

A further -contention was also advanced 
‘to the ¢flect “that the Crown Grants Act 
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was ultra vires also because it was calcu- 
lated to affect the authority of the Parlia- 
ment. I must confess I was unable to under- 
stand the argument of the learned Vakil 
with regard to this contention. I cannot 
even imagine how, assuming that the Act 
enables tlie Crown to create an estate un- 
known to the law, the authority of the 
Parliament is thereby affected. 

For all these reasons, I have no hesitation 
in rejecting the contention of the learned 
Vakil for the plaintifis-respondents that 
the Crown Grants Act is ultra vires of the 
Indian Legislature. But, after all, in the 
view Ihave taken, that the Crown Grants 
Act is not an enacting or enabling measure 
but for which the Crown couid not make 
a particular kindof grant, but is only an 
explanatory and declaratory Act and in 
terms refers only to grants made subse- 
quent to 1882, it seems to me: futile to ex- 
amine more minutely the contention that it 
is ultra vires. 

The learned Vakil for the plaintiffs has 
not shown how otherwise the grant in this 
case should be regarded as void or illegal 
or not binding on the plaintiffs. 

There is only one other contention on 
behalf of the plaintiffs which remains to be 
noticed, and thatis the argument based on 
s. 8 of Regulation XXV of the Madras 
Regulations. Under that section, it is pró- 
vided as follows: ‘Proprietors of land shall 
be at free liberty to transfer without the 
previous consent of the Government, or of 
any other authority, to whomsoever they 
may think proper, by sale, gift, or otherwise, 
their proprietary rightin the whole, or in 
any part of their zemindaris.” But this 
section and the Act itself apply only to lands 
for the revenue payable to the Government. 
in respect of which an assessment is perma- 
nently fixed. In the case before us, no 
such permanent assessment is fixed or made 
payable to the Government under the 
sanad. This argument also, therefore, fails. 

In the result, 1 agree with my learned 
brother in the conclusion that the judgment 
of the lower Court cannot be sustained and 
that, therefore, the appeal should be allow- 
ed and the. plaintiffs’ suit dismissed with 
ecsts both in this Court and in the Court 
below. 


V.N. V. Appeal allowed. — 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
APPEAL FROM APPELLATE DECREE No. 211 
‘oF 1924. 
_ January 28, 1926. 

Present :—Mr. Kotval, A. J. ©. 
Mahant HARNARAYAN GIR—PLAINTIFE— 
APPELLANT. 
versus 


GANGARAM—-DEFENDANT—RESPONDENT. 

C. P. Tenancy Act (I of 1920), s. 75 (8) —- “Arrears 
of rent”, meaning of—Decree for arrears—Appropria- 
tion of payments by tenant. 
_ After a landlord has obtained a decree for arrears 
of rent for certain years, the rent for those years 
cannot be said to be in arrears any longer within 
‘the meaning of s. 75 (3) of the O. P. Tenancy Act, so 
as to entitle the landlord to appropriate payments 
by the tenant towards rent for those years. 


Appeal against a decree of the District 
Judge, Nimar, dated the 22nd January, 1924, 
confirming that of the First Additional 
aa Harda, dated the 27th September, 
1923. 

Mr. Fida Husain, for the Appellant. 

JUDGMENT. —The plaintiff-appellant, 
Harnarayangir, had obtained as landlord a 

- decree against the defendant-respondent 
Gangaram, for arrears of rent of an occu- 
pancy holding for the years 1974 and 1975. 
In the present suit he claims Rs. 353-10-6 
on account of arrears for the years 1976, 
1977 and 1978 and interest. 

The defendant pleaded payments amount- 
‘ing to Rs. 284 towards the arrears now 
claimed. The plaintiff admitted payments 
to the extent of Rs. 184 but claimed the 
right to credit them to the decree. The 
trial Court found that Rs. 184 only were 
paid and credited them ‘to the arrears in 
suit. With regard toa sum of Rs. 110 it 
found that it was paid with aclear direction 
to credit it to the rent for the years 1977 and 
1978, The lower Appellate Court has given 
no finding as to this express direction. It 
has proceeded on the assumption that there 
was no such direction and rejecting the 
landlord’s contention that cl. (3) of s. 75 
of the Tenancy Act entitled him to credit 
the payment to the decree has confirmed the 
trial Court’s decision. 

‘Section 75 is as follows :— 

“75. (i) If rent is due, every iraia 
bya tenant to his landlord shall, unless the 
tenant otherwise agrees in writing, þe pre- 
sumed to be a payment on account of rent. 

2) If a tenant makes a payment on 
account of rent, he may declare the year 
‘or the yearns; and instalment to which he 


KESHABIJI PITAMBER V. SHASHI BHUSAN BANERSI. 


-the decree for it was passed. 


1027. 


wishes the payment to be credited, and such 
payment shall be credited accordingly: . 

Provided that, if any rent is in arrears, 
no payment shall $e credited to any instal- 
ment not yet due. 

(3) If a tenant does not ‘make any sah 
declaration, the landlord may credit ‘the 
payment to any arrear not barred by lirhita- 
tion.’ 

The question is whether the rent for ‘1974 
and 1975 can be said to be an arrear after 
Clause 3 of 
the section must be understood to allow to 
the landlord the option of appropriation to 
an arrear of rent, only when the rent is due 
and claimable at the time of the payment. 
Here a decree having been passed for the 
rent of 1974 and 1975it cannotbe considered 
to still exist as aclaimable arrear. In this 
connection the words “if rent is due” with 
which the section begins are significant. 
The rent for 1974 and 1975 ceased to be due 
after the decree therefor and could no 
longer constitute an arrear to which the 
landlord could credit the payment. 

The decision of the lower Appellate Court 


iscorrect. The appeal fails and is dismiss- 
ed. 
N. H. Appeal dismissed. 


PATNA HIGH COURT. 
First Civin APPEAL No. 150 or 1922. 
March 15, 1926. 
Present:—Sir Dawson Miller, Kr., Chief 
Justice, and Justice Sir B. K. Mullick, Kr. 
KESHABJI PITAMBER -Prante 
APPELLANT 
versus 
SHASHI BHUSAN BANERJI AND ANOTHER 
—Darenpants— RESPONDENTS. 
Thak and revenue survey- —Bowndari ies, determina- 


tion bf—“As per thak,” meaning’ of. 


The boundary of a piece of land “as per thak“ 
means as per thak demarcation and not as per thak 
map. [p. 1031, col. 1] 

- Sashr Bhusan Banerji v. Ramjas Agarwalla, 83 Ind. 
Cas. 205; 3 Pat. 85; A. I. R. 1924 Pat. 402, relied upon. 

The signature of a revenue sury eyor ona thak map 
does not mean that if the thak map is reduced to 
the same scale as the revenue survey map, then the 
two boundaries will necessarily agree, but merely 
that he has satisfied himself that the boundary 
accepted and intended by the demarcation staf had 
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~ been correctly picked up on the ground and correctly 
surveyed onthe revenue survey map. [p. 103], col. 
. 


“Appeal against a decision of the Addi- 
tional Subofdiflate Judge, Dhanbad, dated 
the 13th February, 1922. 5 


‘Messrs. S. Hasan Imam, S. Mahdi Imam, 
S. M. Mullick, N. N. Sen and S. C. Majum- 
dar, for the Appellant. 

Messrs. S. Sultan Ahmad, B. C. De and 
A. K. Ray, for the Respondents. i 


JUDGMENT. 

Miller, O. J.—The dispute in this case 
is between the holders of the mineral 
right in two adjacent villages in the Jharia 
coal fields, each of the parties holding 
under grants derived from the Raja of 
Jivaria who is the proprietor of both 
villages. 

The plaintiff, Keshabji Pitamber, bas a 
lease of the mining rights in Mouza Kuja- 
man, whilst the principal defendant, who 
may be referred to as the defendant, has 
alease of the mining rights in Mouza Gha- 
nuadi. The northern boundary of Ghanuadi 
is the southern boundary of Kujaman 
and the main question for decision in 
this appeal is whether the boundary 
between these two villages must be deter- 
mined for the purposes of this suit as that 
sbown in the revenue survey map or as 
that shown by the thakbast survey which 
immediately preceded it, assuming that 
there is a difference between the two. A 
further question arises whether the defend- 
ant, assuming him to be wrong on the first 
point, has acquired by adverse possession 
a prescriptive right to the minerals in a 
portion of the land comprised within Kuja- 
man, and which is enclosed within a yellow 
line upon map No. 3 prepared by a Commis- 
sioner in this case. 

The learned Additional Subordinate 
Judge eof Dhanbad before whom the case 
came for trial found that the plaintiff had 
failed to prove that the disputed land was 
included in the ‘boundaries of his gfant 
and further that the plaintiff, or his pre- 
decessors, were never in possession of the 
disputed land and that the defendant had 
acquired title by adverse possession fora 
period of over 12 years. From this decision, 
the plaintiff has appealed. 

The first question depends partly upon 
the interpretation of the documents of 
title of the respective parties and partly 
upon whether the boundaries therein de- 
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seribed correspond with the boundaries 
shown in the revenue survey map. A 

It appears that at some time before 1893 
Shayama Charan Haldar and others held a 
mukarrari patta of Mouza Ghanuadi from 
the Raja'ol Jharia. The document has not 
been produced. In 1893 the Haldars trans- 
ferred by a dar-mukarrari paita the whole 
of their interest in the surface and under- 
ground rights of Mouza Ghanuadi, except- 
ing only the surface rights in certain paddy 
lands, to Mr. Aratoon Misrop Thaddeus. 
The southern boundary of the land demised 
by this dar-mukarrari deed is stated ko be 
the border of the highway (saran) of Mouza 
Durgapur as per thak. Durgapur lies’ im- 
mediately to the westward of Kujaman 
and its northern boundary is a part of the 
southern boundary of Ghanuadi. In 1896 
the Raja of Jharia sued the Haldars and 
Mr. Thaddeus for a declaration that they 
had no right to the minerals in Mouza 
Ghanuadi, aud further that they had no 
right to the surface land in that Mouza.. 
The southern boundary of the land com- 
prised in that suit is described in the 
plaint as the border of the limits of 
Mouzas Durgapur, Kujaman and Tisra as 
in the thak. In 189% Mr. Thaddeus who 
bad received from the other defendants in 
that suit their rights in Mouza Ghanuadi, 
whatever they might be, and who was, . 
therefore, the only defendant materially in- 
terested in the suit, arrived at a compromise 
with the Raja of Jharia and accepted from 
him a fresh lease, under a permanent mukar- 
vari patla, of the mineral right in that 
mouza, agreeing to pay him an annual 
rental of Rs. 1,200 and a premium of 
Rs, 2,000, and in the event of the railway 
freights being reduced by the East Indian 
Railway Company, or a new railway being . 
made inthe Jharia Pergana by the Bengal 
Nagpur Railway Company, then in lieu of 
the rent of Rs. 1,200 the lessee was to pay 
a royalty of 2-annas per ton on the coal 
despatched with a minimum of Rs. 1,200 per 
annum. In that lease the southern border 
of the land demised is stated to be the 
border of the limits of Mouwzas Durgapur, 
Kujaman and Tisra as per thak, This 
deed was executed on the 22nd January, 
1898, and on the 24th of the same month 
the suit instituted in 1896 was withdrawn 
with permission to bring afresh suit against 
the defendants other than Thaddeus. It will 
be seen from these transactions that Thad- 
deus recognized the rights of the Raja og 
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Jharia in 1898 to grant a lease of the 
mineral rights in Mouza Ghanuadi and the 
withdrawal of the suit two days later was 
merely a part of thesame transaction. Onthe 
25th April, 1904, Thaddeus sold his interest 
“in Mouza Ghanuadi to the defendant and 
Tara Prasanna Mukerji for a sum of 
Rs. 5,000. The land, the subject of that 
sale, is said to be bounded on the south 
by the border of the limits of Mouzas Tisra,. 
Kujaman, Durgapur and Fatepur, and on 
the 16th December, 1917, T. P. Mukerji 
- transferred his share to the defendant who 
thereby acquired the whole of the interest 
conveyed to Thaddeus by the Raja of Jharia 
in 1898. The southern boundary. of the 
land in the deed of 1917 is given as the 
border of the limits of Mouzas Tisra, Kuja- 
man, Durgapur and Fatepur as per thak. 

The plaintiffs title to the Kujaman 
' begins with two deeds executed on the 15th 
June andthe 2nd July, 1900, respectively 
by’ the Raja of Jharia in favour of Jugal 
Kishore Lal Singh Deo, the zemindar of 
Kashipur. It appéars that shortly before 
that date 592 bighas of land in the north- 
‘ern part of Kujaman had come into the 
direct possession of the Raja by surrender 
from the previous tenants. By the deed 
of the 15th June, 1900, 400 bighas of this 
were granted to the zemindar of Kashipur, 
under a permanent mukarrari'patta. This, 
however, did not extend as far as the 
borders of Ghanuadi. By the instrument 
of the 2nd July, 1900, the remaining 192 
bighas, the northern border of which was 
the border between Kujaman and Ghanuadi 
were alsa, leased to the zemindar of Kashi- 
pur. The settlement was of the under- 
groundrights in 192 bighas, more or less 
lying within the boundaries as per map 
mentioned in schedule kha, In schedule kha 
the northern boundary is given as the bor- 
der of the limits of Mouza Ghanuadi as per 
thak and a map was annexed to the deed. 
On the 5th September, 1914, the plaintiff 
acquired from the zemindar of Kashipur 
the mineral rights in 92 bighas of this land 
for aterm of 30years. The land demised 
is delineated in the plan annexed to the 
lease and is said to be bounded on the 
north by Mouza Ghanuadi. 

It will be seen from the various docu- 
ments of title to which I have referred 
that the defendant’s title originates with 
a lease granted by the Raja of Jharia to 
Thaddeus in 1898 and the southern bound- 
ary of his land was the limjt of, inter 


KESHABJI PITAMBER V, SHASHI BHUSAN BANERJI. 6 


1029 


alia, Kujaman as per thak. The plaint- 
iff's title originates with the grant of the 
2nd July, 1900, made by the Raja of Jharia 
to the zemindar of Kashipur ix which the 
northern boundary is the limit of Mouza 
Ghanuadi as per thak. It must be taken, 
therefore, the boundary between these two 
estates is the boundary shown by the thak 
survey. 

In 1918 disputes arose between the plaint- 
iff and the defendant as to possession of a 
portion of the land near the junction of 
their two estates. The defendant claimed, 
as being within Ghanuadi, the greater part 
of the land, both surface and sub-soil, 
which the plaintiff claimed to have been 


_leased to him, Proceedings under s. 145 of 


the Cr. P, C. were instituted by the defend- 
ant and the Magistrate decided, after a *re- 
mand by the High Court, that the plaintiff 
was in possession of the underground rights 
in the land enclosed within the green line 
shown on the Commissioner’s map except 
the portion therein enclosed in yellow and 
this he attached under s. 146 of the Code, 
The present suit relates only to the yellow 
portion. 

The plaintiff's case is that the revenue 
survey correctly shows the boundary be- 
tween Ghanuadi and Kujaman according to 
the thak survey and, therefore, it is unneces- 
sary to have the thakbast map re-laid on the 
spot to ascertain the boundary between the 
two mouzas. He accordingly asked that the 
Commissioner should ascertain the common 
boundary between the mouzas as shown in 
the revenue survey map, and show thereon 
the laud claimed by the plaintiff including 
the disputed land. This he has done and 
from this it appears that the land in dis- 
pute, that is, the yellow portion, falls within 
Mouza Kujaman according to the revenue 
survey map. It follows, therefore, that if 
the revenue survey map cerrectly repre- 
sents the thak survey the disputed land falls 
within the leasehold land of the plaintiff 
and outside that of the defendant. 

The defendant, however, contends that as 
his title was of earlier date than that 
of the plaintiff, the plaintiff could not 
acquire anything already demised to 
the defendant or his prédecessor, and 
therefore, the boundary must be taken as 
the boundary shown in the defendant's 
title-deeds, that is, the dividing line þe- 
tween Ghanuadi and Kujaman as shown 
by the thak survey. The first grant of the 
mineral rights which the defendant can rely 
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‘ upon must be the mukarmri patta of 1898 
granted by the Raja of Jharia to Thaddeus, 
for Thaddeu$ a@quired no mineral rights 
from the Haldars, who, although they held 
a mukarrari, are not shown to have acquir- 
ed any mineral rights therein but surface 
right only. The lease of 1898 was a grant 
of Mouza Ghanuadi including minerals. 
It contains no map or plan, but the southern 
boundary therein given, as already mention- 
ed, is the limit of Mouzas Durgapur, Kuja- 
man and Tisra as per thak. It is necessary, 
therefore, to ascertain what this means. 
The defendant contends that in order to 
ascertain the demarcation made by the thak 
survey between these two mouzas the thak- 
bast map alone should be regarded, but as 

- the thakbast map has not been re-laid the 
plaintiff has failed to establish his case. 

The plaintiff replies to this that although 
the thakbast map was a part of the thak 
survey it was not meant to be, and was not 
in fact, a scientifically prepared plan, but 
merely a rough sketch, or, at most, an 
unscientifically prepared plan showing the 
number and approximate position of the 
thak marks or dhuis for the guidance of the 
revenue surveyor who followed after, who, 
having picked up and verified the thak 
marks indicated roughly in the thakbast 
map, prepared the revenue survey map by 
accurate observations made by expert sur- 
veyors with scientific instruments, and if it 
appears that he had the thakbast map 
before him when he made his survey and 
prepared the revenue map, then the 
revenue map must be accepted as showing 
the result of the thak survey even more 
accurately than the thakbast map which was 
not intended to be scientifically accurate. 

On referring to Captain Hirst’s Notes 
on the old Revenue Surveys of Bengal, 
Bihar, Orissa end Assam published in 1912 
we findeample support of the plaintiff's con- 
tention. Captain F.C. Hirst was Director 
of Surveys in Bengal and Assam, He gives 
a graphic account of how the thak sufvey 
was conducted by the Settlement Officer and 
his staff, generally about a year before the 
scientific work of the revenue survey was 
about tocommeénce. The settlement officer’s 
duty was first to settle all boundary dis- 
putes on the spot, and then to demarcate 
on the ground éhe actual boundaries of 
villages and, estates. This was done by 
placing thak marks or dhuis (generally 
Jarge mud,pillars about five feet high, al- 
though they might assume other foyms) 
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at the principal bends in the village and. 
at all trijunction points. These marks were 
shown in the thak map. That map was 
prepared by an amin, but as Captain Hirst 
points out the thak map was seldom really. 
accurate and frequently it was not even in- 
tended to be so. On this subject he says 
(page 10): “There are three mäin kinds of 
thak maps to be considered:— 

(a) Bye sketches, in which no actual 
measurements were made. 

(b) Maps in which rough magnetic bear- 


ings were used and rough linear meaqure- 


ments made. 

(c) Maps made from careful magnetic 
bearings and careful linear measurements.” 

He points out that in the earlier ‘maps, 
and in some of the later maps, no angular 
measurements were used, and that when 
regular measurements were made they were 
generally made with prismatic compasses or 
ordinary compasses, and adds that where 
magnetic compasses were used it was in- 
tended that the bearings should be observ- 
ed and recorded in the field book or some 
other part of the records which the thak 
surveyor would hand over to the revenue 
surveyor. In some cases the bearings were 
recorded to guide the revenue surveyor, 
whilst the map to. him was little more than 
a guide to the actual number of thak survey 
marks put down on the ground; and later 
he says: “We may pass over the question 
of accuracy of maps of both classes (a) 
and (b) with the remark that they were not 
intended to be more than a rough guide to 
the revenue surveyor and that, as such, 
they served their purpose usually, but not 
always.” Infactthe field books and other 
records prepared by the thak surveyor were 
generally a more accurate indication of the 
thak survey than the maps themselves. 
The third class of maps were more accurate 
and more reliable and were of a somewhat 
later date. It was the duty of the revenue 
surveyor to map accurately. the village 
boundaries demarcated on the ground, and 
to find these boundaries by using the thak 
maps and other information collected by the 
demarcation officer. If the thak maps are 
found to have been initialled by the 
revenue surveyor, this is, according to 
Captain Hirst, evidence that their bound- 
aries agree with those picked up by the 
revenue survey. “It may be” he says, 
“that this signing of thak maps has led 
to much ,of the misunderstanding that 
exists as to the accuracy of these maps, 
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and it will be, therefore, to record here 
exactly what the revenue surveyor’s signa- 
ture implies; it does not mean thatif the 
thak map is reduced to the same scale as 
the revenue survey map then the two 
, boundaries will necessarily agree, but rather 
that the revenue surveyor has satisfied 
himself that the boundary accepted and 


intended by ‘the demarcation staff has been: 


correctly picked up onthe ground and 
correctly surveyed on the revenue suivey 
map.” Hethen refers to Thullier’s Manual 

_ of Surveying, published in 1875 and quotes 
the „following passage:—“‘The assistant 
surveyor can compare his exterior bound- 
ary and rectify any errors that he may 
chance to perceive between the marks on 
the ground and the thakbast sketch map;” 
and deduces from this that it ‘is clear that 
the comparison was one of the boundaries 
as demarcated rather than of boundaries as 
shown in the thakbast maps. 

The remarks of Captain Hirst were con- 
sidered and approved of by a Division Bench 
of this Court inthe case of Sashi Bhusan 
Banerji v. Ramjas Agarwala (1). In that 
case the present defendant was the plaintiff 
and it was held that the words "as per 
thak" meant “as per thak demarcation” 
and not “as per thak map” and that the 
signature of the revenue surveyor on a 
thak map means merely that he has satisfi- 

. ed himself that the boundary accepted and 
intended by the demarcation staff had been 
correctly picked up on the ground and 
correctly surveyed on the revenue survey 
map. Isee no reason.to differ from the 
conclusion arrived at in that case. In the 
present case the thakbast survey map of 
Mouza Kujaman showing the thak demarca- 
tion between the Kujaman and Ghanuadi 
was put in evidence by the defendant and 
it appears from that document that it was 
initialled by the revenue surveyor. It may 
be assumed, therefore, that the revenue 
survey accurately represents the demarca- 
tion of the boundary between these two 
mouzas arrived at by the thak survey. 


It wascontended that as the map attach- 
ed to the lease of the 2nd July, 1900, had 
not been put in evidence by the plaintiff 
itis impossible to say what the northern 
limit of the land settled with him was. 
This map was tendered somewhat late in 
the case and the learned Judge rejected it, 
It appeared to us on appeal that it ought to 
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be admitted and sufficient reason had been 
shown for its late production. We accord- 
ingly admitted it. The northern limit 
shown on that map is obvipugy meant to 
show the demarcation line between éhe<wo 
villages appearing on the revenue survey 
map. Whether as a scientific map it ts in 
all particulars accurate is, to my mind, a 
matter of no importance. The northern 
boundary is stated in the body of the lease 
as the border of the limit of Mouza 
Ghanuadi as ia the thak and the pictorial 
representation of that limit in the plan was 
clearly meant to represent the revenue 
survey. I consider, therefore, that the 
northern limit of the land demised to the 
plaintiff, which is also the southern limit of 
the land demised to the defendant, isthe 
boundary between the two mouzas as shown 
in the revenue survey map, and asdemarcat- 
ed on the Commissioner’s plan, and the 
disputed land falls within the limits of the 
plaintiff's lease. 

The next question is whether the defend 
ant has acquired by adverse possession the 
mineral rights in the disputed lands. I 
have already stated that Thaddeus, the 
predecessor of the defendant, acquired no 
mineralrights from the Haldars under his 
dar-mukarrari grant of 1893, Whatever 
rights he may have been asserting in 
pursuance of that lease he gave up in 1898 
when he accepted from the Raja of Jharia 
a fresh lease of Mouza Ghanuadi. The 
question, therefore, is whether since 1898 an 
adverse title has been acquired by the 
defendant over the minerals in the disputed 
land. In 1900 the Raja of Jharia transferred 
to Jugal Kishore, the predecessor of the 
plaintiff, the underground rights in the 
northern portion of the Mouza Kujaman. 
Up to that time there could have been no 
ouster ofthe Raja of Jharia as the lease to 
Thaddeus was only two yeags earlier. In 
1904 Thaddeus parted with his whole interest 
to the defendantand Tara Prasanna Mukerji 
and gave up whatever possession he may 
have had over the disputed land. Up to 
that time he had acquired no title by 
adverse possession and what he transferred 
to the defendant and Tara Prasanna Mukerji 
was Mouza Ghanuadi only. It seems to 
me, therefore, unnecessary to consider the 
evidence as to any acts of ownership over 
the minerals in Mouzu Kujaman on the part 
of Thaddeus between [898 and 1904, for 
his successors cannot taek dn to their own 
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predecessor who had withdrawn from the 
field. He had nothing to convey in Mouza 


- Kujaman and in facteconveyed nothing. 


here is some evidence to the effect that 
the defendént*has exercised some acts of 
owherghip over the surface of the dispnted 
land but the defendant himself iy his 
evidence bays that he has not dors any 
colliery work in the plot’shown in the 
Commissioner's map as belonging to the 
plaintiff. There is, therefore, no evidence 
upon which we can hold that the defendant 
has acquired by adverse possession against 
the plaintiff or his predecessor any right to 
the minerals in Mouza Kujaman. In my 
opinion the appeal should be allowed with 
costs here and in the.Court below as against 
the defendant No. 1 who alone contested 
the suit. The decree of the Subordinate 
. difdge will be set aside and in lieu thereof 
it will be decreed and declared that the 
mineral rights in the land in suit appertain 
to the lease-hold property of the plaintiff 
and thathe-is entitled to hold and possess 
the same and that the said defendant has 
no right to the minerals or any portion 
thereof within the said land and that he 
be restrained by injunction from disturbing 
the plaintiff's possession. 
' Mullick, J.—The plaintiff's claim is 
‘founded upon a mining lease executed by 
the manager of the Kashipur Wards Estate 
on the sth September, 1914, in respect of 
' 92 bighas of coal landin’ Mouza Kujaman. 
The defendant, Shashi Bhusan Banerji, 
. claims under a mukarrari and dar-mukar- 


“rari title to the whole of Mouza Ghanuadi . 


which adjoins Kujaman on the north. 

The question in this case is whether the 
land in suit falls within Ghanuadi or 
Kujaman. It is depicted in the Commis- 
sioner’s map in yellow and the underground 
was attached by an order made by the 
Magistrate of Dhanbad under s. 146 of the 
Cr. P. C., on the 8th September, 1919. The 
present® suit was brought on the Ist Octo- 
ber, 1920, in the Court of the Subordinate 
Judge of Dhanbad for a declaration, of 
plaintif’s title and for a release of the land 
from attachment and for an injunction upon 
the principal defendant not to interfere 
with the plaintiff's possession. 

In my opinion the Subordinate Judge's 
decree in favour of the defendants cannot 
be sustained and the appeal must be decreed 
with costs. . ; 

The materia} boundary in the plaintiff's 
title-deed is the northern boundary which 
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is referred to as follows:—“North by. 
Ghanuadi as per plan attachad.” That 
plan was produced at a very late stage 
before the Subordinate Judge and was 
rejected; but we have admitted it in this 
Court. Ithas not been re-laid on the Com; 
missioners map but there are materials 
before us from which the extent of the 
plaintiff's land can be ascertained. The 
plaintiff's lessor, the -Kashipur Wards 
Estate, acquired title by two mukarrari 
maurast pattas executed on the 15th June 
1900 and the 2nd July, 1900, by Raja Durga 
Prasad Singh, the proprietor of the Jharia 
Estate within which is situated Mouza 
Kujaman, for 400 bighas and 192 bighas 
respectively. The plaintiffs area of 92 
bighasfalls within the area of 192 bighas 
in Kujaman and immediately adjoins 
Mouza Ghanuadi. 

The question is where the common bound- 
aryruns. The Commissioner has found that 
the common boundary isthe boundary laid 
down at-the revenuesurvey. The defend- 
ant, now the respondent before us, would . 
shift the boundary further south so as to 
include the land in suit. Nowin order to 
show his title the defendant produces a 


- dar-mukarrari patta from Shama Charan 


Haldar and others alleged to be mukarrari- 
dars of Mouza Ghanuadi in favour of 
Aratoon Thaddeus, dated the Ist March, 
1893. The patta purports to transfer all 
rights to the soil and sub-svil except sur- 
face rights to the paddy lands. The southern 
boundary of Mouza Ghaunadiin’ the patta 
is as follows:—‘South border of Mouza: 
Durgapur as per. thak.” In 1896 the Raja of 
Jharia, who was andis also the proprietor 
of Mouza Ghanuadi, sued the Haldars and 
Thaddeusfor declaration of title and recovery 
of possession alleging that neither the 
ialdars nor Thaddeus had any title to the 
surface or underground lands of Mouza 
Ghanuadi. He also claimed recovery , of 
possession and damages for coal appropriat- 
ed by Thaddeus. That suit was withdrawn 
against the Haldars with permission to 
institute afresh suiton the same cause of 
action, but against Thaddeus it was with- 
drawn unconditionally, he having shortly 
before the withdrawal of the suit, namely, 
on the 22nd January, 1898, accepted a 
mukarrai patta from the Raja for the under- 
ground rights in Mouza Ghanuadi. The 
southern boundary in this patta differed 
from the southern boundary given in 
Thaddeus's dar-mukarrari patta from Shama 
14 


t 


if 
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Charan Haldar of the Ist March, 1893, and 
ran as follows:—-‘‘South border of the limits 
ofMouzas Durgapur, Kujaman and Tisra as 
in the thak. 

On the 25th April Thaddeus sold his in- 
terest in Ghanuadi to Tara Prasanna 
Mukerji and Shashi Bhusan Banerji. The 
heirs of Tara Prasanna Mukerji having given 
a darmukarrart of their interest to Shashi 
Bhusan Banerji, that defendant alone is 
now interested in the land in suit. 

The first point to be considered is whe- 
ther defendant has acquired any interest to 
the surface or the underground of the land 
in sit by adverse possession, This ques- 
tion only arises on the assumption that the 
land in suit falls outside the boundary of 
Ghanuadi. 

The case of adverse possession is put 
thus:—Thaddeus was in -possession of the 
land in suit till 1904 when he transferred 
his rights to the defendant No.1 and Tara 
Prasanna Mukerji. Now, was Thaddeus 
in possession of the land? First let us 
consider the surface, As to this the result 
of the Jharia Raja’s suit in 1896 was to 
- establish the mukarrari right of the Haldars 
and in the absence of an express transfer 
of the minerals the mukarrari right must 
be held to extend only to the surface. 
Thaddeus was a dar-mukarraridar and the 
most he could have acquired by prescription 


against the proprietor was a dar-mukarrari | 


right to the surface of the land in suit. 
But be sold the land in 1904 and unless 
the defendant No. 1 can tack his possession, 
if any, to that of Thaddeus, he cannot 
claim a dar-mukarrari right by prescrip- 
tion. Now Thaddeus sold tothe defendant 
and his predecessor Mouza Ghanuadi. It 
follows that he sold the area demarcated 
at the revenue survey as. comprising 
Ghanuadi, It is clear from definition of 
the term “mouza” in the Land Registra- 
tion Act that the Legislature does not recog- 
nize any other meaning than “an area 
surveyed as a mouza in a revenue survey.” 
That being so, the defendant No. 1 acquir- 
„ed neither title nor possession to the land 
in suit from Thaddeus and he cannot add 
his possession to his own. It is not sug- 
gested that hehas acquired title by posses- 
sion , since 1904 independently of Thaddeus 
and otherwise than as his representa- 
tive. 

_ But there are other difficulties in defend- 
ants way. What is the evidence of ad- 
verse possession he had adduced? Thaddeus 


— 
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has been examined, He says he took pos- 
session according,to his lease from the 
Haldars. That lease describes the southern 
boundary of Ghanuadi as a®*ro#d, which the 
defendant has endeavoured to identify as 
the present District Board road, but, in my 
opinion, the evidence of such identification 
is inconclusive. 

Thaddeus does not say what portions of 
the surface in question he occupied and 
the omission is sought to be supplement- 
ed by the witnesses Ram Bauri, Chamroo 


: Beldar and defendant No. 1 himself, Cham- 


roo Beldar says Thaddeus was in posses- 
sion of the paddy lands north of the road 
but this cannot be true because the paddy 
lands were not leased to Thaddeus at all 
He also says that Thaddeus and after im 
the defendant No. 1 took fish from the hig 
tank on the land. No particulars are given 
and I think it would be most unsafe. in 
my opinion, to deprive a landlord of his 
title on evidence of this kind. Shama 
Charan Haldar who has been called by the 
defendant, contradicts both Chamroo Beldar 
and defendant No. 1 as to the paddy lands 
and the fish and says that he and not 
Thaddeus was in possession and that he 
sold-these to defendant No. 1, presumably 
after the defendant No. 1 and Mukherji 
had purchased Ghannadi from Thaddeus 
The defendant No. 1 also deposes to Thad- 
deus’s possession of the paddy lands to 
the north and east of the tank, but these 
have not been identified as falling within 
the property in suit. 

The result, therefore, is that it has not 
been shown that Thaddeus was in posses: 
sion of the surface of the land in suit be- 
fore 1904. 

As regards the sub-soil, the evidence of 
Ram Bauri is that Thaddeus cut an incline 
on the site of the present District Board 
road which was constructe® in or about 
1918. Chamroo Beldar says that Taddeus 
sank 7 or 8 pits or inclines and dug a quarry 
40 or 50 feet deep and that he extracted 
abont 100 tons of coal.” The exact spot 
where these works were carried out is not 
made clear and the evidence is useless 
founding a case of title to the underground 
by adverse possession. A trespasser cannot 
acquire by prescriptive title to anything 
more than the precise area encroached 
upon. The defendant No. 1 supports 


` Chamroo and’ adds that Thaddeus extract- 


ed stone from lands to the west of the tank 
and that he also has done sa He also 
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tates that Thaddeus made some experi- 
mental shafts and incliwes, but he does not 
identify the sites’ pf these works. His 
evidenge as to the stone quarries and Ram 
Bauri’s evidence as to the incline on the 
site of the District Board road does show 
-some possession within the disputed area 
but it is wholly insufficient in continuity, 
extent and publicity to justify a claim to 
the minerals. 

With regard to the sub soil rights also, 
the objection arises that the defendant is 
not the representative of Thaddeus. The 
transfer of 1904 conveyed the underground 
rights to Mouza Ghanuadi but not to the 
-lands in suit which do not lie within that 
mouza, i 

eA point was next taken by the learned 
Counsel for the respondent that O. II, r. 2 
of the C. P. O., is a bar to the suit. It was 
contended that in 1896 the proprietor of 
Jharia should have sued to eject Thaddeus 
from the surface and sub-soil of not only 
Ghanuadi but also the land now in suit as 
Thaddeus was then in possession of it. As 
I have found that he was not in possession 
of the land in suit the contention . must 
fail. The plaint in that suit isnot before 
us and we do not know what was the cause 
of action pleaded and it has not been 
shown that the claim to the land now in 
suit was covered by the cause of action in 
that suit, 

We now come to the main point in the 
case, namely, whether the plaintiff is en- 
titled to a decree on histitle-deed. I think 
the answer must bein the affirmative. It is 
true that the plan attached to the plaint- 
iff's lease has not been re-laid on the ground 
and that without a remand it will not be 
possible to lay down the northern boundary 
of the place upon the Commissioner’s map 
but there are materials which are sufficient 
to indicate fhbat the lands in suit cannot lie 
withit? the defendant's Mouza Ghanuadi 
but that they must lie within the plaint- 
iff's Mouza Kujaman. The plaintifi’s title- 
deed describes the northern bounddry of 
his land as Mouza Ghanuadi and unless a 
prior title was. created in the defendant 
the plaintiff is entitled to the common 
boundary between Kujaman and Ghanuadi 
according to the revenue survey map which 
has been plotted onthe Commissioner's map. 
But the title-deed of the plaintiff's lessor 
[Ex. 5 (a,l Jugal Kishore Deo gives a 
. slightly different northern boundary, name- 
ly, “Border of the limit of Mouza 


. 
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Ghanuadi as per thak,” and the plaintiff ib 
limited to this boundary line. Fortunately 
the defendant's title deeds (Exs. O and B) 
and Thaddeus’ title-deed (Ex. E) all agrée 
with the plaintiffs lessor’s title-deed and 
show that the northern boundary of plainte 
iff's lessor’s land is the boundary of Mouza 
Ghanuadias per thak and that itis identical 
with the northern boundary of the de- 
fendant’s land which is Mouza Kujaman 
as per thak. It remains, therefore, to as- 
certain what the words “as per thak” mean, 

Now on this point I agree with the decision 
of a Division Bench of this Court in Sashi ` 
Bhusan Banerji v. Ramjas Agarwal (1) 
where the words “as per thak” have been 
held to mean as per thak pillars. 

It is contended on behalf of the respond- 
ents that “as per thak” means as per thak- 
bast map. But some difference must be ` 
made between the words “as per thak” and 
“as per thakbast map” and it has not been 
shown that the reasoning of the learned 
Judges of the Division Bench is wrong. 
That being so, we have to ascertain where 
the thak pillars are. One way of doing so 
would be by re-laying the thakbast map of 
Kujaman which in this case appears to 
contain sufficient details to enable the 
boundary to be laid down ; but the thakbast 
map has not been plotted and the question 
is whether the revenue survey line may be 
taken as accurately showing the position of 
the thak pillars. In the present case the 
revenue survey map shows that it was 
compared by the revenue surveyor with the 
thakbast map, but it is certain that the 
revenue survey line correctly represents 
the line of the thak pillars. In these cir- 
cumstances, the omission to plot the thak- 
bast map is of no consequence, for we have a 
demarcation according to the more scienti- 
fic map prepared in the revenue survey and 
Iam satisfied that a remand is not neces- 
sary. The northern boundary of Kujaman 
and the.southern boundary of Ghanuadi “as 
per thak” are represented by the revenue 
survey line so that the land in suit must 
fall within the plaintiff's title-deed. 

The appeal, therefore, will succeed, the 
suit will be decreed and the plaintiff will 
get his costs in both this Court and the 
lower Court. 


N. H. Appeal accepted, 
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LAHORE HIGH COURT. 
Second Civit APPEAL No. 598 or 1926. 
June 3, 1926. 
Present:—Mr, Justice Broadway. 
» FATTU ANDANOTHER—PLAINTIFFS— 
ÅPPELLANTS 
verSus 
NUR MOHAMMAD AND OTHERS— 


DEFENDANTS— RESPONDENTS. 

Custom—Alienation —Mother—Payment of debts cf 
son—Necessity. 

A mother is empowered to pay offthe just debts 
incurred by her deceased son and in order to raise 
funds for their payment to alienate ancestral , pro- 
perty€n her possession. 

Jagdip Singh v. Bawa Narain Singh, 15 Ind. Cas. 
366; 160 P. W. R. 1912; 173 P. L. R. 1912, distingu- 
ished. 

Mikor v. Chhaju Ram, 49 Ind. Cas. 281; 17 P. R. 1919; 
6 P. W. R. 1919 and Bhambul Deri v. Narain Singh 
29 Ind. Cas. 572; 39 P. R. 1915; 103 P. W. R. 1915; 8 
P. L. R. 1916, not followed. 


Second appeal from a decree of the Dis- 
trict Judge, Ludhiana, dated the 2lst No- 
vembér, 1925, reversing that of the Subordi- 
nate Judge, Fourth Olass, Ropar, District 
Ambala, dated the 31st March 1925. i 

Messrs. R. C. Soni and Zafrulla Khan, 
for the Appellants. 

Maulvi Ghulam 
Respondents. 


JUDGMENT.—One Musammat Tabo 
sold certain land on the 4th July, 1923. The 
collaterals of her deceased husband insti- 
tuted a suit asking fora declaration that 
the alienation would not affect their rever- 
sionary rights as it had been made without 
consideration and necessity, and in the 
alternative, praying to be allowed to take 
possession of the land as pre-emptors. The 
alienees claimed that the sale had been 
made for necessity and consideration and 
that the plaintifis had lost any right to 
pre-empt that they might have had owing 
to the fact that prior to the sale the notice 
required by the Pre-emption Act had been 
issued. The trial Court found that the 
entire consideration had passed but that 
necessity for Rs. 109 only had been proved 
and granted the plaintiffs a decree declar- 
ing that the alienation would not be binding 
upon them beyond the sum of Rs. 109, which 
they had to pay to take possession when 
succession opened out. Thealienees appeal- 
ed and the learned District Judge came to 
the conclusion that necessity for the entire 
amount had been established and, therefore, 
dismissed the suit with costs throughout. 
Against this order the plaintiffs have come 

‘up to this Court in second apptal through 


Mohi-ud-Din, for the 
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Mr. Zafrulla Khan and Ihave heard Mr. 
Ghulam Mohi-ud-Ifin for the respondents. 

So far as the actual items, themselves are 
concerned only two were challenged before 
me. The first one wasa sum of Rs. 115, 
and the second a sum of Rs, 292. It*was 
urged that there was no evidence to support 
these amounts and that the decision arrived 
at by the lower Appellate Court was, there- 
fore, not binding onthe Court. Mr. Ghulam 
Mohi-ud-Din fer the respondents has point- 
ed out that there is evidence which if be- 
lieved, would warrant the conclusion arrived 
at, and I must, therefore, hold that there ig 
no force in this corttention. 

It is next urged that the entire sale was 
without necessity inasmuch as the property 
was ancestral and asthe debts which bad 
been paid off were debts incurred by the 
alienor’s son and had not been made a 
charge on the property. Musammat Tabo 
was under no legal obligation to pay her 
son's debts and, therefore, there could be no 
necessity for this sale. Reference was made 
to Jagdip Singh v. Bawa Narain Singh (1), 
Mikor v. Chhaju Ram (2) and Bhambul Devi 
v. Narain Singh (3) and certain other autho- 
rities which are not reported in the autho- 
rised reports, one of these, a decision of my 
own in which I gave effect to the proposi- 
tion now contended for. There are, how- 
ever, other Division Bench authorities which 
appear to take the view that a widow is 
empowered to pay off the just debts incurred 
by her husband and in order to raise the 
funds for their payment ;to alienate ances- 
tral property in her possession. The matter 
is not free from difficulty asit may well be 
argued that all that was laid down inJagdip 
Singh v. Bawa Narain Singh (1) was that 
once ancestral property comes into the 
hands of reversioners it cannot be followed 
in their hands for the payment of debts 
incurred by the last male owner but not 
charged on the property itself, Iam also 
inclined to think that the question is to 
some extent one of custom for, although Mr. 
Zafrulla Khan stated that his clients 
admitted that Musammat Tabo was em- 
powered to alienate the property of her de- 
ceased son for necessary: purposes, the 
question involved in this case was whether 


(1) 15 Ind. Cas. 866; 160 P. W. R. 1912; 173 P. L. R. 
1912. . s 

(2) 49 Ind. Cas. 281; 17 P. R.J919; 6 P. W.R. 
1919 


(3) 29 Ind. Cas. 572; 39 P. R,1915; 103 P. W.R, 
1915; 8 P. L. R. 1916. . 
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the purposes for which this alienation had 
been made could be mgarded as falling 
within the meaning of necessity. The 
weight of awth@rity appears to be in favour 
of the View taken by the lower Appellate 
Coygrt, and I, therefore, dismiss this appeal 
with costs. 


R.L. Appeal dismissed. 


seepage. 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE DROREE No. 669 
oF 1923, 

May 14, 1926. 

Present :—Mr. Justice Das and 

; Mr. Justice Adami. 

‘DHUPLAL SAHU—Derrexpant— 
APPELLANT 
VETSUS 
BHEKHA MAHTO-—PLAINTIFF— 
RESPONDENT. 

Chota Nagpur Tenancy Act (VI of 1908), s. 1894— 
Suit to recover possession of holding—Declaration of 
occupancy tenancy, relief of —Civil Court, jurisdiction 
of. 
A suit by a plaintiff to recover possession of a 
certain holding on the ground that he had been dis- 
possessed by the defendant, who had been putin 
possession by the landlord, is, by virtue of s, 139A 
ofthe Chota Nagpur Tenancy Act, not cognizable 
by a Civil Court. The fact that a declaration is also 
sought to the effect that the plaintiff is an occupancy 
tenant does not exclude the case from the operation 
of the section. 

Appeal from a decision of the Subordi- 
nate Judge, Palamau, dated the 17th May, 
1923, confirming that ofthe Munsif, Pala- 
mau, dated the 16th March, 1928. 

Mr. D. P. Sinha, for the Appellant. 

Mr. Jadubans Sahay, for the Respond- 
ent. 


JUDGMENT. 

Adami, #.—In the suit giving rise to 
this s@cond appeal the plaintiff sought to 
recover possession of a certain holding on 
the ground that he hasbeen dispossessed 
by the defendant who had been put in 
possession of the holding bythe landlord. 
He also asked for a declaration that: he had 
right of occupancy inthe holding. In the 
trial Court the question was considered 
whether under the provisions of s. 139A 
of the Chota Nagpur Tenancy Act the suit 
could lie in a Givil Court., The Munsif 
decided that, it could, because it was not 
merely a suit- under s. 139 sub-s. 5, but 
was a suit, for a declaration of the plaint- 
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iff's title as an occupancy raiyat. There- 
fore, the Munsif held that the suit would 
lie in the Civil Court, it not being a suit 
exclusively of the nature mentioned in sub- 
s.5 ofs. 189 and, therefore, s. 139A would 
not apply. In the Appellate Court this 
question does not seem to have been raised. 
Before us the question was raised again and 
it was contended that no suit would lie in 
the Civil Court. 

Section 139A was added to the Chota 
Nagpur Tenancy Actin 1920 and was ex- 
tended to the District of Palamau in which 
the land in dispute lies in 1920, There- 
fore, it was in forceat the time the present 
suit was instituted. Under that section 
the Civil Courts are precluded from enter- 
taining any suit “concerning any matter 
in respect of which an application is 
cognizable by the Deputy Commissioner 
under s. 139." Under s. 139 sub-s. 5, as it 
stood at the time of theinstitution of the 
suit, it was provided that all applications to 
recover the occupancy or possession of any 
land from which a tenant has been unlaw- 
fully ejected by the landlord or any person 
claiming under or through the landlord 
could only be brought before the Court of 
the Deputy Commissioner. Therefore, it 
would seem that the present suit which 


was based on the allegation that the plaint- . 


iff had an occupancy right in the land, but 
had been dispossessed by the defendant, 
whom the landlord setup asa tenant in 
order to get rid of the plaintiff, would 
seem to be clearly barred by the provisions 
of s. 139A. 

It is argued, however, that, since in the 
plainta declaration was asked of the plaint- 
iff's titleas an occupancy raiyat; the suit 
was not merely a suit of the nature men- 
tioned ins. 139, sub-s. 5, but involved a 
question of title, so the provisions of s. 
139A would not apply. As a matter of 
fact the point whether the plaintiff had an 
occupancy right or not in this land was 
merely a point in the evidence. It was 
not necessary really to ask for that relief, 
for in order to recover possession the plaint- 
iff would have to show that he was an 
occupancy raiyat. In my opinion the case is 
not excluded-from the operation of s. 139A 
by the mere fact that the declaration was 
asked for. 

I would hold that this suit was in fact 
barred under the provisions of s. 139A 
and 3.139, sub-s. 5 of'the Chota Nagpur 
Tenancy Act and that the plaint should 
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have been filed in the Court of the Deputy 

Commissioner. I would, therefore, allow 

the appeal with costs, and ‘dismiss ‘the 

plaintif’s suit with costs in all the Courts. 
Das, J.—I agree. 


° N.H Appeal allowed. 


PATNA HIGH COURT. l 
APPHALS FROM APPELLATE Decrees Nos, 764 
AND 977 oF 1923. 

- May 6, 1926. 
Present:—Mr. Justice Das and Mr. 
Justice Adami. : 

Tue EAST INDIAN RAILWAY Co, 
AND ANOTHER— DEFENDANTS— 
APPELLANTS 
Versus 
CHINMAY CHARAN SANYAL— 
PLatnTire —RÊSPONDENT. 

Carriage of goods—Railway Company—Negligence— 
Suit against two Railways—Dismissal against one— 
No appeal by plaintiff—Decree in appeal against both 
Railways—Civil Procedure Code (Act V of 1908), 
0. XLI, r. 88. 

The plaintiff consigned certain goods to the Ñ. I. 
Railway for transmission to a place on the B. N. 
W. Railway. The goods arrived at their destina- 
tion about the end of July,1921, but were not offered 
for delivery before 2nd February, 1922. The delay 
was due to the fact that the E. I. Railway did not 
send the invoice to the B. N. W. Railway. The 
plaintiff refused to take delivery on the ground that 
the goods had deteriorated in value and were per- 
fectly useless to him, and brought a suit for 
damages against both Railways. ‘The trial Court 
gave a decree against B. N. W. Railway, but dis- 
missed the suit against E. I. Railway. The plaintiff 
did not prefer an appeal against the dismissal of 
his suit against E. I. Railway. On appeal by the 
B. N. W. Railway, however, the Appellate Court, 
being of opinion that both the Railways were equal- 

. ly responsible gave a decree against both of them. 
On second appeal by both Railways: 

Held, (1), that there was clearly negligence on the 
part of the E. I. Railway ; [p. 1038, col. 2.] 

(2) that as agents of the E. I. Railway it was the 
duty of the B. N. W. Railway to make inquiries from 
the former, and, not having done so, they were also 
guilty of negligence ; [p. 1039, col: 1.) 
fi (2 jp therefore, both the Railways were liable ; 
ibid. 

(4) that there was complete jurisdiction in the 

_ lower Appellate Court to pass the decree against 
the If. I, Railway and, under the circumstances, the 
jurisdiction was properly exercised. [p. 1038, col. 2.] - 


Appeal against adecision of the District 
Judge, Darbhanga, dated the 4th November, 
1923, affirming that of the Munsif, Samasti- 

“pur, dated the 7th February, 1923. 

Messrs. N. C. Sinha, N. C. Ghose, B. B. 
Ghosh and Sivanarain Bose, for the Appel- 
lants, 8 


BAST INDIAN RAILWAY O3. V. CHINMAY OHARAN SANYAL, | 


Messrs. S. M. Mullick and S. K. Mittra, 

for the Responden#s. 
JUDGMENT. , 

Das, J.—This appeal arises oyt of a 
suit instituted by Chinmay Charan Sanyal 
for recovery of Rs. 826-6 as against: the 
Bengal and North-Western Railway Com- 
pany and the East Indian Railway Company. 
The material facts are these: — 

Messrs. A. Q. Ansari and Co. despatched 
one wagon of unslaked lime weighing 517 
maunds 10 seers from Dehri-on-Sone to Sa- 
mastipur, per the East Indian Railway 
Company. The consignment was to Messrs. 
Ansari and Co.. as consignees. The plaint- 
iff became the holder of the rail way. receipt: 
in due course and claimed the consignment 
from the Bengaland North-Western Railway 
Company. 

The findings of fact are that the consign- 
ment actually reached Samastipur about the 
end of July, 1921, and that the Bengal and 
North-Western Railway Company offered 
to deliver the goods to the plaintiff on the 
2nd February, 1922. The plaintiff refused 
to take delivery of the goods on the ground 
that they had deteriorated in value and 
were perfectly useless to him. On these 
facts he claimed a decree as against both 
the Railway Companies. 

The learned Munsif took the view that no 
responsibility attatched to the East Indian 
Railway Company, but he thought that 
there was gross negligence on the part of 
the Bengal and North-Western Railway 
Company, and, on this ground, he gavea 
decree for the amount claimed as against 
the Bengal and North Western Railway 
Company and dismissed the suit as against 
the East Indian Railway Company. 

The Bengal and North-Western Railway 
Company appealed, and it appears that the 
plaintiff did not appeal against that portion 
of the judgment ofthe Court of*first instance 
by which the suit was dismissed as against 
the East Indian Railway Company, 

The learned District Judge heard the 
appeal of the Bengal and North-Western 
Railway Company, and while agreeing with 
the view of the Court of first instance that 
that Company was liable to make good the 
loss sustained by the plaintiff, he thought 
that the Hast Indian Railway Company was 
equally liable to the plaintiff. In the result 
he has passed-a decree as ‘against both the 
Railway Companies, and we have two apa 
peals before us, one by the Hast Indian: 
Railway Company and the other by the 


. 
. . 
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pany. 


y i 7 
I will first consider éhe appeal of the 
' East Indian Railway Company. There can 
be, no goubt whatever that the decision of 
the learned District Judge is right and 
must be affirmed. 

There was evidence before the Court 
upon which the Courts below came to the 
conclusion that there was an express con- 
tract that the goods were to be sent via 
Benares Cantonment, but the East Indian 
Railway Company did not gend the invoice 
along with the goods to the Railway Author- 
ity at Samastipur. The result was that, 
although the goods arrived about the end 
-of July, 1921, the goods could not be identi- 
fied as belonging to the plaintiff till the 
zyd February, 1922. The Hast Indian Rail- 
way Company relies on the contract con- 
tained in the Risk Note. The learned Dis- 
trict Judge has pointed out that as the 
goods were diverted from the agreed route 
the case was taken out of the special con- 

tract contained in the Risk Note. The 
learned District Judge also took the view 
that there was gross negligence on the part 
of the East Indian Railway Company in so 
far as they. did not send the invoice to the 
Bengal and North-Western Railway Oom- 
pany.. Itis not necessary for me to express 
any final opinion on the first point decided 
by the learned District Judge, because I 
am clearly of opinion that the plaintiff has 
‘satisfactorily established that there was 
negligence on the part of the East Indian 
Railway Company. | 

It was then contended that the first Oourt 
having dismissed the suit as against the 
East Indian Railway Company and the 
plaintiff not having appealed against that 
portion of the decree, it was not competent 
‘to the lower Appellate Court to pass a decree 
against the Hast Indian Railway Company. 
But all the®arties were before the Court, 
and if is obvious that complete justice 
could not be done between the parties ex- 

‘cept by adjudicating on the rights of all 
the parties that were before the Court. 
. Tt is pointed out before us that if the East 
Indian Railway Companyis really guilty 
of negligence, then the Bengal and North- 
‘Western Railway Company would be en- 
titled to contribution from the East Indian 
Railway Company and that that right 
should not be prejudiced by the fact that 
the plaintiff, was satisfied with the decree as 
-against the Bengal and North-Western 
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Railway Company and did not think it 
worth his while to appeal against that part 
of the decree which dismissed the suit as 
against the East Indian Railway Company. 
‘There was complete jurisdiction in the 
lower Appellate Court to pass the decree 
which it did against the East Indian Rail- 
way Company. Theonly question is whe- 
ther the jurisdiction was properly exercised. 
I amof opinion that it was, and I must 
dismiss the appeal of the Hast Indian Rail- 
way Company with costs. 

I will now deal with the appeal of the 
Bengal and North-Western Railway Com- 
pany. : : 

It is contended that the negligenc® was 
of the East Indian Railway Company and 
thatthe suit as against the Bengaland North- 
Western Railway Company must fail, because 
the cause of action in the plaint is not 
based on tort. Itis quite true that there 
is no privity of contract between the plaint- 
iff and the Bengal and North-Western 
Railway Company, but it is not disputed 
that an action in tort is maintainable against 
the Bengal and North-Western Railway 
Company, provided a case to that effect is 
made in the plaint. 

Now all that is necessary for the plaintiff 
to allege in the plaint is that there was 
some duty upon the Bengal and North-Wes- 
tern Railway Company to deliver the goods 
to him and that there was a breach of 
duty on their part. Now all these allega- 
tions are to be found in the plaint. The 
plaint alleges that the goods were con- ~ 
signed to Samastipur and that, therefore, 
we must take it that there is an allegation 
that the: Bengal and North-Western Rail- 
way Company in this matter were acting 
as the agentof the Hast Indian Railway 
Company. Then there is the fifth para- 
graph of the plaint which alleges as 
follows: — 

“That thereafter this plaintiff sent his 
men several times to the delivering sta- 
tion for taking delivery of the consignment 
of unslaked lime but no delivery was given 
to the plaintiff's men by the defendant 
Railway Companies,” f 

There is a clear allegation of a breach 
of duty on the part of the Bengal and 
North-Western Railway Company entitling 
the plaintiff to damages if the allegations 
made by him were made good. 

It was then contended that on the merits 
a decree should not have been passed 
against the Bengal and, North-Westera 
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Railway Company. The argument is to the 
effect that it was impossible for them to 
identify the goods in the absence of the 
invoice; but, as the agent of the East 
Indian Railway Company, it was clearly 
sits duty to make enquiries from the East 
Indian Railway Company to ascertain the 
real facts in connection with this particu- 
‘lar consignment. It is true that it gave 
some evidence to show that inquiries were 
‘made by it; but with reference to this 
the learned District Judge says as fol- 
lows :—~ 

“They should, therefore, have taken prompt 
steps to ascertain from the possible sources 
to which consignment the goods related. 
The evidence, however, shows that they 
‘took no steps till September. They must 
have known by this time that goods are 
such as were liable to deterioration during 
‘the monsoon period. Even then there is no 
evidence to show the nature of the enquiry 
as the documents are not before the Court 
and the defendants did not make any case 
that they were entitled to give secondary 
evidence. The evidence of enquiry said 
to have been made also shows that it was 
‘of the most perfunctory character.” 

In my opinion, the learned District 
Judge was right in passing decree as 
against both the Railway Companies and 
the appeal of the {Bengal and North-Wes- 
tern Railway Company must be dismiss- 
ed with costs—five gold mohurs in each 
case. 

Adami, J.—I agree. 
> N.H, Appeal dismissed. 
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6 
Held, by the Full Bench (Walsh and Mukerji, JJ. 
dissenting),-If goods are put on a train at ome par- 
ticular station in a seajed wagon and subsequently, at 
a later station, they are found missing from it, the 
evidence of the theft being prayided only by the 


fact that the seals are broken, the” theft does not 


amount to ‘robbery from a running train’ ‘within the 
meaning of Risk Note B. |p. 1041, col. 2; p. 1043, eol. 2.]' 

Per Sulaiman, J.—There is no justification for hold- 
ing that the word “robbery”, in Risk Note B, means 
-simple theft, without implying any iden of force or 
fear. [p. 1041, col. 2.] 

Per Boys, J—The term, “robbery” used in Risk 
Note Form B is used in the sense in which it is 
used in the Penal Code and does not include mere 
theft. [p. 1042, col. 2.] 

Per Ashworth, J.—“Robbery” means what “rob- 
bery” is defined to mean in the Penal Code; erven if 
this is not correct it must mean something more than 
mere theft by stealth from train, running or other- 
wise. [p. 1043, col. 2.] 2 
Per Walsh, J.--The*word “robbery”, when used in 
the expression “robbery from arunning train“, need 
not be interpreted with reference to the definition of 
“robbery” contained in the Penal Code; the word 
“robbery” covers all aets of theft committed by tres- 
passers upon premises which they have entered by 
force. [p. 1044, col. 1.] 

Per Mukerji, J-—The word “robbery” in Risk 
Note Form B has been used in almost the same senso 
as the word “theft” and not in the highly technical 
sense. [p. 1045, col. 2.] 

Second appeal from the decision of the 
District Judge, Farrukhabad, dated the 
5th April, 1923. 

JUDGMENT OF THE FULL 
BENCH. 

Sulaiman, J.—(April29, 1926).--I think 
the Division Bench has taken care to refer 
only one point of law to the Full Bench, viz., 
if goods are put on a train at one particular 
station in a sealed wagon, and subsequent- 
ly ata later station, they are found missing 
from it, the evidence of the theft being 
provided by the only fact that the seals are 
broken, whether the theft amounts to 
‘robbery from a running train’ within the 
meaning of Risk Note B. The question 
whether in this particular case there was 
or was not wilful neglect has not been re- 
ferred to this Full Bench,eand I am not 
called upon to express any opiniom on that 
point. Had it been necessary to say any- 
thing I would not have been prepared to 
accept in its entirety Bll that has fallen 
on the point from the lips of my learned 
brother who is presiding over this Bench. 

The point which we have to decide is 
whether the word “robbery’from a running 
train” means simple theft unaccompanied 
by any force or show of any force, to any 
person, and committed behind the back of 
Railway servants so as not to cause any fear 
in any one’s mind. It is not necessary for 


me to go to the length of saying that the e 
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word “robbery” in this.Risk Note should 
be given the same eka definition as is 
` given toitin the Indian Penal Code. Nor 
is itnmeeessary for me to say that in every 
‘private contract in India whenever the 
word “robbery” is used, it must always 
mean- theft attended with violence. The 

question before us is one of an interpreta- 
tion of this particular Risk Note B. 

We cannot lose sight of the fact that this 

Risk Note is not drafted bya layman who 
may express himself in loose colloquial 
language, but has been prepared carefully 
by the Railway Administration with the 
approval of the Governor-General in Coun- 
cil; and we are, therefore, entitled. to pre- 
sume that it was drafted after expert legal 
advice, and that no word has been put 
- in inadvertently. In this Risk Note we 
find the use of two words, “theft” and 
“robbery”, which ordinarily have different 
meanings. Is there any justification for 
assuming that although in the same docu- 
ment these two different words have. been 
used, they are intended to have one and 
the same meaning? 

It must also be borne in mind that the 
expression “robbery from a running train” 
is preceded by the word “fire” and followed 
by the words“or any other unforeseen event 
or accident.” “Robbery” when used in con- 
junction with these words connotes some- 
thing unforeseen and accidental. As thefts 
from . running trains have unfortunately 
become very common, there may be some 
difficulty in saying that they are unfore- 
seen, 

It has been suggested that it is impossi- 


ble to conceive of robbery taking place. 


under circumstances of wilful neglect on 
the part of the Railway Administration. It 
-is not necessary for me to speculate; but 
it may possikly be that the Railway Ad- 
ministrafion is expected to keep sufficient 
guards at Railway Stations where trains 
stop, but it would be unreasonable to expect 
it to sufficiently guard its trains agaiast 
robberies whilethey are in motion. 

` Jt is, no doubt, true that the word “rob” 
in England when used colloquially does 
often mean “steal.” Perhaps the explana- 
tion is that there is no other short way of 
expressing the idea “I have been robbed.” 
One cannot say “I have been ‘thieved’.” But 
I am not quite so sure that the’ word “rob- 
bery” is colloghially used equally often as 
synonymous with “theft.” In legal docu- 
ments, abang rate, the word “robbery” isnot 
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-used ordinarily as an equivalent of theft. 


In Stroud’s Judicial Dictionary it is stated ` 
that “robbery is theft with the additional 
circumstance that the thing taken is on the 
body or in the immediate presence of the 
person from whom it is taken, and that 
the taking is by an actual violence inten- 
tionally used to overcome or prevent his 
resistence, or by threats of injury to his 
person, property or reputation.” It follows 
that robbery in its plain and ordinary 
meaning is something more than theft. It 
implies an idea of force or fear. -At least 
this is so in India. e 

The Indian case-law may be summarized 
briefly as follows :— , 

In the ease of E. I. Ry. Co. v. Nathmal- 
Behari Lal (1) Richard, O. J., was inclined 
to doubt the view of the Court below that 
the expression “robbery from a running 
train” did not mean an ordinary theft in a 
running train, but had reference to robbery 
as defined in the Penal Code. But the 
learned Chief Justice made it clear that 
it was unnecessary to decide the point in 
that case. In the caseof G. I. P. Rail- 
way Co. v. Firm Bhola-Nath Debi Das (2) 
Ryves, J., did express the opinion that 
“robbery” is usedreally as synonymous with 
theft and not in the sense as defined by the 
Penal Code.’ The case of Gopal Rai-Phul 
Chand v. G. I. P. Ry. Co. (3) is distinguish- 
able, The paper-book in that case shows 
that the guard of the train had seen the 
thieves actually stealing goods from the 
running train, but did not stop it. The 
learned District Judge thought that as- 
there was no force on the train it might 
have þeen extremely foolish on the part of 
the guard to stop the train. He, therefore, 
held that it could'not be said with certainty 
that there was wilful neglect. On these 
facts the High Court held that the case 
fell within the exception. On the other 
hand, Kanhaiya Lal, J., in the case of the 
Rohilkhand and Kumaon Ry. Co. v. Bij 
Raj (4) and Ashworth, J., in the case of 
B.N-W. Ry. v. Bansi Dhar (5) sitting on 
the Oudh Bench, have held that robbery 
from a running train is not the same thing 


(1) 39 Ind. Cas. 130; 39 A. 418; 15 A. L. J. 321. 
(2) 70 Ind. Oas. 854; A. I. R. 1923 All. 79; 45 A. 


56. ji 

(3) 82 Ind. Cas. 313; A.I. R, 1924 All. 621; 46 A, 
837, L. R. 5 A. 575 Oiv. ; 

(4) 72 Ind, Cas. 428; A. I. R. 1923 Oudh 212; 10 O. 
L. J. 58; 90, & A. L. R. 421. |, 

(5) 92 Ind, Qas. 603; A.I; R. 1926 Oudh 218; 30, 
W, N. 145, i 
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as' theft. Itseems, therefore, that there is 
no clear preponderance of authority either 
way soas to enable us to invokethe principle 
of stare decisis. 

Even in Eagland, at least in two cases 
Which [have been able to find, the word 
“robbery” has not been held to mean a mere 
simple theft. In the case of Latham v, 
Stanbury (6) a certain parcel had been 
delivered to the defendants to be carried 
from London to Dover. One of the defend- 
ants deposited it in a desk in the office, 
and left the office fora short time, the key 
remaining in the door, and on his return 
found that the parcel was gone. In a 
general notice the défendants had signified 

‘that they would not be responsible for any 
parcel unless entered as such and paid 
for; but number of receipts given by them 
from time to time were of aform which con- 
_tained an undertaking to “deliver to-morrow, 
fire and robbery excepted.” Abbott, L. C. J., 
left it to the Jury to say whether it was a 
special contract to be responsible, loss by 
firsor robbary éxcapted, remarking that if 
they found that such was the nature of the 
contract they should retura a verdict for 
the plaintiffs, being of opinion that the 
lo33 could not be considered as having been 
occasioned by robbery within the excep- 
tion in the contract. 

In another case De Rothschild v. Royal 
Mail . Steam Packet Co. (7) the Bill of 


Lading contained the expression “the act of. 


- God, the Queen’s enemies, pirates, robbers, 
fire, accidents from machinery, boilers and 
steam, the dangers of the seas, roads, and 
riversof whatever nature or kind soever 
excepted.” Pollock, O. B., in delivering the 
judgment of the Court, remarked that one 
must look at the circumstances under which 
the contract.was made, and the peculiar 
subject to which it applied; and taking 
thess into consideration he held that the 
word “robbers” meant not thieves, but rob- 
bers by force, 

There is an additional support for the 
view which I have taken. In Story’s 
Treatise on the Law of Contract (5th Edition, 
Vol, II, Ch.31, para. 931 at pages 99 and 100), 
reliance has been placed on two other re- 
ported cases, which unfortunately I have 
not ben able to get. The learned author Las 
summarized his view of the law as follows:— 
“A common carrier is liable for all losses 
occasioned by accidental fire, or theft, 


(8) Maa 3 Stark. 143. ` 
o 1852) 21 L. J. Ex. 273; 7 Ex, 734; 86 R. R. 
813; 155 E, R, 1145. 


° 66 


BINDRABAN v. G. I. P RAILWAY CO. 


° 1041 


robbery, and embezzlement by his own 
servants, or by othet persons, although he 
may have used every precaugiog to prevent 
such occurrences.” He then goes on - 10 
discuss the question ofthe burden of proof 
in cases of commoncarriers which, however, 
is not applicable to Railway Companies in 
India. He then remarks: “There is no 
difference as to his liability at the common 
law, between cases of theftand of robbery 
by violence. And ifa special contract be 
made exempting the carrier in case of loss 
by a ‘robbery,’ this will not exonerate him 
if the loss be by theft, without force.” 
The last remark shows that in contracts 
with common carriers, robbery may not be‘ 
identical with theft without force. 

[ am, therefore, of opinion that there as 
no justification for holding that the word 
“robbery” in this Risk Note means simple 
theft, without implying any idea of foree or 
fear. 

: This is my anawer to the reference. 

(May 31, 1926)—Subsequent to the des 
livery of this judgment, I looked up 
the file at the suggestion of my learned 
brother Ashworth, J., and. discovered 
that onthe back of the Risk Note Form 
B, its translation ih Marathi has been 
printed, which contains the words "jabri 
chori” for robbery. The words “jabri chori“ 
undoubtedly mean theft with compulsion, 

Boys, J.—(April 29, 1926.)—I agree 
with my brother Mr. Justice Sulaiman 
in his view of the scope of the ques- 
tion referred to us. It is nothing 
more than this. Does the term “robbery 
from a running train” in the Risk Note 
Form B include an ordinary theft? It is, 
in my opinion, .clear that the insertion of 
the exceptions “fire or robbery from a run- 
ning train or any other unforeseen event” 
(though badly drafted) was Jjntended to 
have and has the effect of excludipg all 
argument as to whether the fire, ete., were 
or were not due to “wilful neglect” on the 
part eof the Railway Company. It wag 
merely aclumsy way of saying that where 
theloss was dueto “fire, robbery from a 
running train or any other unforeseen 
event” the consignor could not raise any 
plea of wilful neglect, even though, butfor 
the prohibition, he might have been able to 
show that, e. g, the fire would not have 
occurred if proper precautions had been 
taken. Itis to be assumed that ifthe loss 
was due to either of the specified causes it ` 
was not due to wilful neglect. The ques- 

„tion then that we have to decide, namely, 


«tohe intention of the parties. 


wig” 


whether the exclusion of “roberry from a 
running train” is to bê taken as excluding 
also mere “jheft from a running train,” 
appears to me to be merely a question of 
whet legitimate inference we can draw as 
li we con- 
sider first the intention of the Railway 
Company, and if the answer be favourable 
to the Railway Company, we may then have 
to consider what the consignor understood 
by it and whether he was bound or not by 
the interpretation that has been arrived at 
in favour of the Railway Company. If the 
interpretation is unfavourable to the Rail- 
way Company, obviously the consignor will 
acceptit. Toconsider, then, what did the 
Railway Company mean when they drew 
up this document; for there can be no doubt 
thatthe particular ‘consignor in this case 
had nothing to do with the drafting. TI find 
it impossible to believe that a Railway 
Company would drawup such an elaborate- 
ly, though, I may add, badly, worded docu-: 
ment anda document, too, of such importance ; 
to it as this, without the help of legal advice. 
That position is not, and obviously cannot 
be, taken.up by the Railway Company.’ 
The second conclusion appears to me to 
follow inevitably, namely, that no lawyer 
could have drafted this document and come 
to the question whether he should use the 
term “robbery” or “theft” and not have used 
the term which he eventually decided to 


-use With other than a deliberate intention. 


of its carrying the meaning which it must 
carry to every lawyer in this country; and’ 
thatis the meaning in the Indian Penal 
Code, The consideration just stated is, in 


“my opinion, sufficient to decide the question. 


But that view is supported by other evi- 
dence inthe use of the term “theft” in an 
earlier place in this very document. It 
speaks of “theft by a servant.’ 1 think the 
term “theft” was there advisedly and deli- 
berately used; for itis very difficult indeed 
to contemplate the case of robbery by a 
servant. Itis. certainly one which, is not 
likely to ke present to the mind of anybody 
drafting sucha Gocument. Having, therefore, 
deliberately used this word when speaking 
of an cecurrence due to the action of a 
Railway servant, I find it difficult to suppose 
that when they came to deal with the ques-. 
tion whether they should say “theft from a 
running train” or “robbery from a running 
train” the-word “roberry” was not deliber- 
ately selected. 

In reply to the question referred I would 
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answer that the term “robbery” usediin the 
Risk Note Form B is used in the sense in 
which it is used in the Indian Penal Code 
and doesnot include mere “theft.” That is. 
the only question I understand to Be refer- 
red to us. | ii 
Ashworth, J.—({April 29, 1926.)\—The 
question is what the term “robbery” on a 
running train means in the Risk Note. 
One answer is that it merely means ‘theft.’ 
The answer given by Mr. Justice Sulai- 
man is that it means more than theft, in- 
deed theft with some degree of violence. 
I would go still further. I agreg with 
Mr. Justice Boys that the term ‘rob- 
bery’ in the Risk Note means robbery as 
defined in the Indian Penal Code, There 
are certain arguments which have been 
stated against such a view. , One argument 
isthat this Risk Note represents a contract 
between individuals of the public; and that 
we must construe this term as such and: 
cannot invoke any argument based on the ` 
fact that the terms of the Risk Note have ` 
been drafted by the: Government of India, 
This argument might have some force but 
for the specific language of 8. 72 of the 
Railways Act. There it is provided that 
the Risk Note must be in a form approved - 
by the Governor-General in Council. Sure- 
ly there is no impropriety in referring toa 
thing as having been done when that thing 
is required to be done by a section in a 
Statute. The language of. this Risk Note 
then emanates froma professional source. 
There might be some force in suggesting 
that a private individual was not bound to 
know what the Government of India meant 
by the term ‘robbery’ if in the present case 
the technical meaning of the term ‘robbery 
was against the interest of the consignor. 
On the contrary itis the Railway Company 
who is endeavouring to widen the meaning 
ofthe term robbery in order to limit its 
liability. In sucha case I consider that 
we may fix onthe Railway Company the 
knowledge that the term robbery was one 
used by the Government of India and 
obviously on the legal advice ofits trained | 
legal experts, that is to say, that itis a 
technical term. Another argument taken 
which at first sight is very plausible, is that 
the Risk Note makes the Railway Company 
liable for wilful neglect but then adds that 
wilful neglect shall not include robbery. 
It is said that if robbery ‘means over-master- 
ing violence then it could never be consist- 


ent with wilful neglect, But wilful neg- 
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lect is equally inconsistent with 
unforeseen event” which is also excluded 
from “wilful neglect.” This argument 
indeed ignores the possibility of taking 
precautions against violeuce of any degree. 
Jt might well be said that at least at a 
large goods station the Railway Company 
should have a sufficient force to insure 


“any 


. protection against a small band of dacoits. 


This would not be reasonable on a running 
train, and there is no‘ inconsistency in 
providing that wilful neglect shall not 
include robbery on a running train. The 
term ‘robbery’ occurs after the use of the 
werd ‘fire’and before the ‘use of the words 
“any other unforeseen event or accident.’ 
In this context itis permissible to construe 
it to mean something that is either entirely 
unforeseen or is of so unusuala character 
as to deserve the term accident. This 
description will fit a robbery as defined in 
the Indian Penal Code, that is to say, a 
theft on a running train effected by means 
of violence or manifest show of violence. 
It certainly will not fit mere theft by a thief 
who climbs upon the footboard ofa train 
and pulls away a piece of string by which 
the door of the wagon is tied. . Lastly 
there is an argument that it would be quite 
impossible for the Railway Company to 
provide locks for all their Railway wagons 


‘both on the ground of expense and on other 
. obvious grounds. 


I agree that it may well 
be that the provision of locks on all Rail- 


: way wagons is impossible on the ground of 


expense and on the ground that it would 


dislocate the whole system of exchanging 
goods from one wagon to another at certain 
junctions, but I consider that this is irrele- 
vant, and for the following reasons:—The 
duty cast on the Railway Company is that 
of a bailee.under ss. 152 and 161 of the 
Contract‘Act. Now s. 151 ofthe Contract 
Act runs as follows: “In all cases of 
bailment the bailee is bound to take as 
mueh care of the goods bailed to him asa 
man of ordinary prudence would, under 
similar circumstances, take of his own goods 
of the same-bulk, quality and value as the 
goods bailed.” The important words are 
“of the same bulk.” The liability placed 
on the Railway Company is the same liabil- 
ity as if the only consignment in Tespect 
of which they had to make provision for 
safety were the particular consignment of 
the consignor. No private individual whose 
wordly goods were in a single wagon would 
fail to puton a lock on that wagon. The 
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Railway Company has to exercisethe same 
precautions, This is the law, and if it be 
held to be absurd Sr inequitable, the remedy 
is either to aker the lay qr ue raise the 
rates for carrying goods. . 

I have held that robbery means .vhat: 
robbery is defined to mean in the Indian 
Penal Code. I agree, however, with Mr. 
Justice Sulaiman that even if this is not 
correct, it must mean something more than 
mere theft by stenlth froma train ranoing 
or otherwise.. 

I would add that decisions in England 
to the effect that the term “robbery” as used 
in Risk Notes does not mean “robbery” in its 
technical legal senseare of little assistance. 
In at least one of these decisions in England 
[i.e De Rothschild v. Royal Mail Steam 
PacketCo.{7}\ihe reason for refusing toegive 
“robbery” its technical meaning was that 
in English Law the technical meaning of 
robbery was “a felonious taking from the 
person” that isto say, pocket-picking with 
violence to the victim. So construed its 
application to Railway larcenies would be of 
very limited application. In the Indian 
Penal Code “robbery” has a meaning of 
much more general an application, name- 
ly, it means taking from the possession ofa 
person (i. eof aservantof the Railway) with 
violence or show of violence (to any one). 

Walsh, J.--(Clpril 29, 1920 ) -This case 
has been referred to a Bench of tive Judges 
to decide the following question:-— 

“Whethera Railway C Company who accepts 
goods for carriage in accordance with Risk 
Note Form B can successfully plead that 
there wasa robbery from a running train 
merely by giving proof of the fact that the 
goods were on the train at one particular 
station ina sealed van, and subsequently 
ata later station were missing from the 
van, the evidence of a theft being pro- 
that “the seals were 
broken. Given those conditiong are the 
Railway Companies covered by tie excep- 
tion of robbery froma running train?“ 
eA difference of opinion prevailing upone 
the Bench, in aseordance with the usual 
custom, the Judges holding the view of the 
minority will deliver judgment first. 

In my view this was-robbery from a 
running train both ia the ordinary sense 
of that term, and in the sense usedin the 
Risk Note, whichis merely a commercial 
contract te be interpreted like any other 
contract. Amongst the-matters which 
render a Railway Company liable for loss X 
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of goods is “wilful neglect ofthe Railway 

‘ Administration,” and the concluding pro- 
viso, which has given rise to this contro- 
versy, providts “that the term “wilful 
neglect”,be not held to include “fire, robbery, 
from 4running train, or any other unforeseen 
event or accident.” The view pressed upon 

. us by the plaintiff, who has failed in the 


. lower Appellate Court, is that the word 


“robbery” when usedin the expression “rob- 
bery from a running train” must be in- 
terpreted with reference to the definition 
of “robbery” contained in the Penal Code. I 
dissent from that view. It is impossible to 
give that interpretation .to the language 
without inserting in the proviso the words 
as defiued in the Penal Code: 
meng, if accepted, involves makinga new 
coitract. In my judgment we have no 
right todo that, or to put any technical 
construction upon the language which the 
parties have not chosen to put themselves. 
One suggestion, which I confess caused me 
considerable surprise made during the argu- 
ment, was that we ought to do that be- 
cause itis well-known that this language, 
jf not drafted by an expert, has received 
the sanction of the Government of India. 
To my mind that is a wholly irrelevant 
consideration when the question of the in- 
terpretation of a term of a contract arises 
‘for decision. : But the suggestion cuts both 
ways, because I should have thought if the 
intention was that a word is to be read 


only in the sense defined by the Penal Code, 


the expert responsible for the draft would 
have taken care to doso. 

The intrinsic evidence is to my mind very 
strong to show that the word “robbery” is 
not used in this highly technical sense. The 
definition in s. 399, Indian Penal Code, 
whileincluding theft,involves “an act which 
causes death or hurt or wrongful restraint 
or fear or eitheof these things,” that is to 
say, the rfotion of violence to the person in 
connection with the act of theft. Ifthat is 

the meaning ofthe word “robbery” in this 
document, Jam unable to understand why 
anybody took the trouble to insert the pro- 
vision that robbery from arunning train 
should not be included in wilful neglect, be- 
cause if robbery from a running train in- 
volved violence to the person in charge, it 
would be absurd to suppose that anybody 
could hold that person to have been guilty 
of wilful neglecbin relation to 'the theft. It 
seems to me that fhe context in which the 
`e expression is «sed is inconsistent with -the 
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view pressed-upon us on behalf of the 
plaintiff. My view is that the word “rob- 
bery” covers all acts of theft committed by 
trespassers upon premises which they have 
entered by force, and certainly covers what 
must have happened in this case. 

I desire to make one observation about 
which I take a strong view. The wilful 
neglect in this case is defined inthis way, 
Apparently robberies of this ¿kind are fre- 
quent from goods trains, and this particular 
robbery took place apparently between two 
stations wherethere are high embankments, 
where the speed of the train slows don 
and’ where itis easy for robbers to board 
a train. The view taken by the first Court 
of the factsis that “in spite of the fact that 
there had been previous robberies of this 
kind, the particular wagon had no locks on 
the door, the door had been fastened only by 
seals and the conclusion, therefore, is ir- 
resistible that there was wilful neglect on 
the part of the G.I. P. Railway Company.” 
No evidence from any Railway servant or 
expert was called and 1 think it desirable 
to utter a protest againt a method which 
some Courts seem too ready to adopt of be- 
ing wise after the event, and of condemn- 
ing persons for negligence upon their own 
opinion. Itisa startling proposition that 
because thefts are common in running 
trains, it is essential that locks should be 
provided and that it is wilful neglect not to 
provide locks. There may be many reasons, 
why it is impracticable to provide locks, 
The first observation is that if a robber can 
board a train at night, and use sufficient 
violence to break the seals of the door, re- 
move goods and to escape without dis- 
covery, it only takes him a little longer and 
a little more physical effort to remove a 
lock. It may be that the Railway Oom- 
pany had considéred thisproposal and come 
to the conclusion that thesupply of locks 
would be so expensive, and that, the 
necessity of replacing the broken locks 
would beso great, that the general public 
would have to suffer by a large increase 
in the rates. Wilful neglect is misconduct 
and, in my opinion, there was no ground for 
holding that there had been wilful neglect. 

Answer.—The answer of the majority,of 
the Bench is “No.” 

In my opinion the appeal ought to be 
dismissed. 

Mukerji, J.—({April 29,” 1926.)—The 
question referred to the Full Bench has 
been stated Dy my learned brother Walsh 


[36 T. O. 1926] 


and it is not necessary to re-state it. I 
am of opinion as my learned brother Walsh, 
viz., the word “robbery” in the Risk Note 
Form B has been used in almost the same 
sense as the word ‘theft’. My reasons are 
three-fold. The word ‘to rob’ or ‘robbery’ 
has two meanings, one popular and the other 
technical. 


The popular meaning can be obtained 
by looking into any good English Dictionary 
- and I have locked up the Webster's Inter- 

national Dictionary. The primary meaning 
is given there as follows — : 

To take something away by force: 
To strip or deprive by stealing; 
To plunder; to steal from. 
An illustration is quoted as follows :— 
To be executed for robbing a church 
(Shakespeare). 

Then follows, in the Dictionary, the legal 
meaning of the word, and then comes a 
meaning which is obsolete and no longer in 
use, and then comes a fourth meaning which 
is given again as follows: , 

To deprive of, or to withhold from, un- 
justly or injuriously ; 

as, to rob one of his rest, or of his good 
name ; 


A tree robs the plants near it of sunlight. 

We also speak of robbing the poor. This 
is the popular meaning po doubt. The 
technical meaning has been given in the 
Webster's Dictionary and, also in the 
Indian Penal Code, so far as Indiais con- 
cerned. The technical meaning is given 
in s. 390 of the Indian Penal Code and 
roughly speaking, it implies violence on 
some living human being. Under s. 390: 
“In all robbery there is either theft or 
extortion. Theft is ‘robbery’ if, in order 
to the committing of the theft, or in com- 


mitting the theft, or in carrying away or, | 


attempting to carry away, property ob- 
tained by the theft, the offender, for that 
end, yoluntarily causes, or attempts to cause 
to any person death, or hurt, or wrongful res- 
traint, or fear of instant death or of instant 
hurt or of instant wrongful restraint. 
“Extortion is ‘robbery’ if the offender, at 
the time of committing the extortion, is 
in the presence of the person putin fear, 
and commits the extortion by putting that 
person in fear of instant death, etc., etc.” 
There is nothing in the Risk Note B to 
indicate that it was the intention of the 
draftsman to adopt in its entirety the 
definition as giveninthe Indian Penal Code. 
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Tf that had been the idea it could have been’ 
easily expressed. 


As already stated, there are two inter- 


pretations of the word éroebery’ one is 
popular andthe other is technical. ‘It is 
impossible to helieve that the highly 
technical meaning, as given in the Indian 
Penal Code, was adopted, for, there is no 
indication of that. 

The word ‘robbery’ has been used in 
connection with three other words, viz., 
‘from a running train’. It will be observed 
that there is no idea of the presence of, 
any human being in the sentence. 
are stolen mostly from goods train and 
the only human’ beings that are usually 
there are at either end of the train. Hav- 
ing regard to this circumstance I am of 
opinion that the word ‘robbery’ in corfnec- 
tion with a running train could have only 
been used in the popular sense and not in 
the highly technical sense. 

The third reason for whichI hold the 
opinion already indicated is this that, as 
already stated by my learned brother 
Walsh, the clause in which the word 
occurs states an exception to what may be 
regarded as the wilful neglect of Railway 
servants. If the word ‘robbery’ has been 
used in its technical sense, it has been 
used toimply that the officials had been 
overpowered and rendered helpless when 
the robbery took place. If that be the 
idea, there would be no necessity for 
making an exception in the case of robbery. 
Ia no case a robbery comes within ‘wilful 
neglect’ on the part of the Railway servants 
or Railway Administration. 

I agree, therefore, in holding that the 
word “robbery” has been used ina non- 
technical sense and in a sense almost 
equivalent to the sense of theft. 

Before I leave the judgment, I would 
dispose of the argument thas the fact that 
the two words ‘theft’ and ‘robbery’ have 
been used signifies that they must have 
been used in different senses. It has been 
sati that the two words have each a 
specific significance and, therefore, the 
draftsman could not have used them in the 
same sense. This argument is, no doubt, 
good so far as it goes. But the fact re- 
mains that the Risk Note is an ambiguous 
document, otherwise no Fall Bench of five 
Judges would be sitting to consider itg 
meaning. T have some idea asto why the 
two words have been used.and I mention 
that idea, for what it may, be worth, 
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though I, myself, do not attach much im- 
The wor®'theft’ was used 
in connection with an act of servants of 
the .compan¥. “this naturally, implied 
great, precaution on the part of the seivants 
in concealing the act. The act of stealing 
on the part of Railway servants did not 
imply any amount of daring; but a man 
who wants to steal goods from a running 
train does something of a more: or Jess 
daring character, involving considerable 
risk to his own person. It may be that 
having regard to this idea that the drafts- 


“man, unconsciously, used the word ‘robbery’ 


while he meant only to use the word 
‘theft’. 
` 8, D, Reference answered in the negative. 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No. 927 oF 1923. 
June 2, 1926. 

Present: —Sir Grimwood Mears, Krt., Chief 
Justice, and Mr Justice Sulaiman. 
BINDRABAN alias BALMAKUND— 
PLAINTIFF —APPELLANT 


versus 
G. I. P. RAILWAY COMPANY— 
DEFENDANT—RESPONDENT, | 
. Railways Act (IX of 1890), s.?72—Wilful neglect, 
when question of law—Failure to fasten doors, if 
wilful neglect. h 

Wilful neglect is not a pure question of law, and, 
therefore, if an Appellate Court records a categorical 
finding of fact based on certain evidence and circum- 
stances, that finding cannot be questioned in second 
appeal. [p. 1047, col. 1.) 

As an abstract. proposition of law itis impossible 
to lay down that a mere failure properly to secure 
wagons always amounts to wilful neglect. Every 
case must depend gn its own circumstances. [p. 1047, 
col, 2. 

It a forthe Courts which have to find facts to hold 
whether the absence of precautions under the cireum- 
stances of the particular case amounts in their 
opinion to wilful negleet on the part of the Railway 
Administration. [2bid.] 

The frequency of thefts that bave taken place and 
the steps or absence of steps to prevent them are 
matters which can be legitimately taken into con- 
sideration. If, after taking all such matters into con- 
sideration, a finding is recorded by a Court, which 
is the final Court for.finding of facts, that finding, 
unless vitiated by some other circumstances, would 
have to be accepted. ,But when in arriving at that 
finding the Court is labouring under seme misconcep- 
tion of the law, thet finding cannot’ be final. [ibid] 


Failure to pyoperly fasten the doors of wagons, 
e 
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specially when thefts are constant, is evidence on 
which a Court can find wilful neglect. [ibid.] 

Bengal and North Western Ry. Co. v. Haji Mutsaddt, 
7 Ind. Cas. 100; 7 A. L. 1.833, B. £ N.W. Ry. v. Firm 
Manorath Bhagat-Dhian Ram, 84 Ind Cas. 794, 22 A. ` 
L. J. 1035; L. R. 6 A. 24 Civ.; A. IR. 1925 All. 172, 
Firm Balram Dass-Fukir Chand v. G. I. P. Ry. Co. 
88 Ind. Cas. 559; 47 A. 724; L. R. 6 A. 340 Civ.; 23 A. 
L. J. 645; A. I. R. 1925 All. 562, followed. 

East Indian Ry. Co. v, Nathmal Behari Lal, 39 Ind. 
Cas. 180; 15 A. L. J. 321; 39 A. 418, distinguished. 

Second appeal from a decree of the Dis- 
trict Judge, Farrukhabad at Fatehgarh, 


dated tbe 5th April, 1928. 


Mr. Nehal Chand, for the Appellant. 
Mr. Ladli Prasad Zutshi, for the Re- 


spondent. 5 


JUDGMENT.—tThis is a plaintiff's 
appeal arising out of a suit for damages 
againsta Railway Company. A bale con- 
sisting of 50 “thans” of markin was con- 
signed to the G. I; P. Railway Company at 
Bombay for delivery to the plaintiff at 
Farrukhabad under a Risk Note Form B. 
The bale, however, was not delivered. In 
spite of registered notices the defendants 
failed to deliver the bale or pay its price. 
The pleas raised on behalf of the Railway 
Company were numerous, but all of. them 
were apparently not pressed. Two main 
defences were that there was no wilful 
neglect and that in any case the loss was 
due to a robbery from a running train. 
The seals of the wagon in which the bale 
had been placed were found to be intact 
at Nasik, but were found broken at Manmad. 
The contents of the wagon, however, were 
checked not at Manmad but ‘at some sub- 
sequent station, when it was discovered 
that one bale was missing. 

The Court of first instance found that 
between Nasik and Manmad there are two 
high banks where the speed of the train 
has to be slowed down, that from*1918 there 
had been frequent running train thefts be- 
tween Nasik and Manmad and that in spite 
of this fact no measures were taken by the 
Railway Company to make the doors of 
wagons properly fastened and made more 
Secure, and that the mere putting on:of 
sealing wax without any locks on the doors 
wasin no way effective in securing them. On 
these facts it recorded a finding that the 
Railway Administration had for a consider- 
able period knowingly failed to see that 
these fastenings were made more secure so 
that the goods might be carried over the 
line with reasonable security. Relying on 
the case of Bengal and North-Western Ry, 
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Co. v. Haji Mutsaddi (1) it held that wilful 
neglect had been established. On appeal 
the learned District Judge has not contro- 
verted any of the findings of the first Court, 
but has agreed that there had been fre- 
quent running-train thefts between Nasik 
tnd Manmad, and that in spite of this, the 
Railway Company had failed to take any 
measures to make the door of wagons secure 
and had continued to fasten them by seals 
and not by locks. Referring to the case 
relied upon by the first Court he remark- 
ed:—“If I had only this case and this 
opinion before me I should be bound to 
dismiss this appeal and uphold the decree 
of the Subordinate Court,” but he thought 
that that rule had to some extent been 
departed from ina later case, viz., that of 
East Indian Ry. Co.v. Nathmal-Behari Lal 
(2}. The learned Judge thought that this 
later ruling applied to the case and that 
inasmuch as the Railway Company had 
got the wagon duly: sealed in such a way 
that the Railway servants would be able 
to see whether or not the wagon was 
entered in the course of transit, there was 
no wilful neglect, and thought that the 
Railway Company probably did not lock 
their wagons because they found it im- 
practicable. He apparently overlooked 
that a measure, i.e. sealing, intended to 
discover subsequently whether a theft has 
been committed is not the same thing as 
a precaution taken to prevent theft. He 
accordingly dismissed the suit. 

When the matter came up in appeal this 
Bench, in view of certain previous conflict 


of opinion, referred the question as to 


whether there had been a robbery from a 
running train within the meaning of the 
Risk, Note, to a Full Bench. The opinion 
of the majority of the Full Bench* destroys 
the defence 

The only point that remains to consider 
now is whether there was or was not wilful 
neglect on the partof the Railway Com- 
pany. ‘ Wilful negléect-is nota pure ques- 
tion of law, and, therefore, if an Appellate 
Court records a categorical finding of fact 
baséd oncertain evidence and circumstances, 


that finding cannot be questioned in second. 


appeal. In this particular case, however, 
both the Courts have agreed as to the facts. 
The tearned Judge has treated it as a pure 
question of law and has thought that, this 
cage is governed by the later ruling men- 

(1) 7 Ind. Cas. 160; 7 A. L. J. 833. 

(2) 39 Ind. Cas. 130; 15A L.J. 321; 39 A. 418. 

*See 96 Ind, Cas. 1039—[Hd,] 
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tioned by him and not by the earlier, 
Reading his judgment it is impossiblė to 
hold that he intended to record a nure 
finding of fact. We are, therefore, entitied 
to go behind his judgment. ° e . 


As an abstract proposition it is imp si- ' 
ble to lay down that a mere failure properly 
to secure wagons always amounts to wilful 
neglect, or that the mere sealing of a 
wagon necessarily excludes wilful neglest. 
Every case must depend on its own cir- 
cumstances. The absence of any device to 
shut out thieves is a circumstance which a 
Court is entitled to take into account. It 
is for the Courts which have to find facts 
to hold whether the absence of precautions. 
under the circumstances of that particular 
case amounted in their opinion to wilful 
neglect on the part of the Railway Adminis- 
tration. The frequency of thefts that have 
taken place and the steps or absence of 
steps to prevent them, are matters which 
can be legitimately taken into considera- 
tion.. If, after taking all such matters into 
consideration, a finding is recorded by a 
Court, which is the final Court for finding 
of facts, that finding, unless vitiated by 
some other circumstances, would have to 
be accepted. But when in arriving at that 
finding the Court is labouring under some 
misconception ofthe law, that finding can- 
not be final. 


That the failure to properly fasten the 
doors of wagons specially when thefts are 
constant, is evidence on which a Court can 
find wilful neglect,is fully established by 
the case of Bengal and North-Western 
Ry. Co. v. Haji Mutsaddi (1). Stanley, ©. J, 
and Griffin, J , not only accepted ihe find. 
ing of the lower Appellate Court but further 
remarked that they would not have been 
disposed to differ with that view on the 
facts as deposed to by the Railway ser- 
vants. Similarly, in the cas of the B. & 
N. W. Ry. v. Firm Manorath Bhaga?-Dhian 
Ram (3) the absence of any prevautions to 
lock the wagoas or to keep any extra waieh 
on the trains or the station, when thts 
were known to be constant so muni, w 
that -about 10 wagons with broken »%:lg 
were discovered every month betrson 
two stations, was held sullicient to sapport 
a finding that wilful neglect had bean 
established. These two cases were followed 
in Firm Balrgm Dass-Iaktr Chand v. G. l. 


(3) 84 Ind. Cas. 794; 22 AL, 


3.1035; L. R.G A. 
Civ, A. L R. 1925 All. 172, GA. 2 
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P. Ry. Co. t4) where it was held that the 
Railway Company were guilty of wilful 
neglect in sending a wegon hundreds of 
miles during which the train had to travel 
at night and stop at all sorts of sidings, 

sealed ‘only with paper, string and wax, 
“when the finding of broken seals, was, to 
put it at its lowest, at least not an un- 
common incident and when even two or 
three days before seals had been found 
broken on the train in very similar cir- 
cumstances. The case of the Hast Indian 
Ry: Co. v. Nathmal-Behari Cal (2) has not 
been fully appreciated. There the Court 
below had held that the burden of showing 
that reasonable and proper care was taken 
of the goods consigned to the Company as 
bailes lay on the Railway Company, and 
- that the Railway Company had failed to 
digcharge that burden. The learned 
Judges held that the onus of showing that 
the loss was not caused by wilful neglect 
was wrongly laid on the defendants. Be- 
yond the fact that the wagons composing 
the train were constantly examined and the 
seals found intact until the last station 
but one before the arrival of the train at 
Cawnpore, there was apparently no other 
circumstance before the Court. On those 
facts the Bench held that wilful neglect 
had not been proved. 

In the present case we have already 
pointed out that from 1918 onwards there 
had ‘been frequent thefts between Nasik 
and Manmad, the Railway Administration 
must have been aware of this fact, they 
also must have been further aware of the 
fact that the trains owing toaclimb have 
to slow down between these two stations, 
making it possible for persons to board the 
trains easily. In spite of this no measures 
were taken by the Railway Company either 
to keep any extra watch or guard on the 
train or between these two stations, but 
the wagons continued to be sealed merely 
with paper, seal and wax. The sealing may 
be of some use for detecting subsequently 
whether a wagon has been broken open, 
but that is no “protection against fhe 
breaking open of the wagon itself, and 
affords little, ifany, security to the consignor 
of the goods. It is suggested that it is 
impracticable for a big administration to 
lock its numerous wagons. This sug- 
gestion is groundless because the guard in 
this particular case has admitted that the 


(4) 88 Ind. Cas. 659; 47 A. 724: LR. 6 A. 340 Oiv. 
24 A. L. J, 645; A. I'R. 1925 All. 562. ~ 
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wagons are now being actually locked and 
that this locking commenced some time 
in 1921. Thus the Railway Company have 
realized ` that there is further precaution 
which they can take. Even if there were 
no locking, some other precaution could 
have been taken to prevent such constant 
thefts between Nasik and Manmad. In 
our opinion, the failure to take effective 
precautions was an intentional disregard 
of the plain duty of the Company to take 
proper care of goode in their custody.’ 
Following the cases referred to above we 
hold that the plaintiff has established the 
wilful neglect of the defendant Compagy. 

As regards the question of damages, the 
plaintiff is entitled to be fully compensat- 
ed. It has been proved in this case that 
if the goods had been delivered at. Far- 
rukhabad within a reasonable time of their 
despatch, say the 4th of November, 1920, 
they would have fetched Rs, 1,226 on the 
prevailing market price. The plaintiff,, 
therefore, is entitled not only to Rs. 1,225 
which he ought to have got on the 4th of 
November, 1920, but also to the loss which 
he has suffered in consequence of that 
amount having been withheld from him, 
This loss can be taken to be equivalent 
to interest at 6 per cent. on that amount 
from that date up to the date of the in- 
stitution of the suit viz., Rs. 15-5-0. In . 
awarding this last sum we are not giving 
the plaintiff a decree for interest on his 
damage but we are giving him full com- 
pensation for the loss he has suffered up 
to the date of the institution of the suit 
the amount being Rs. 1,240-5-0, On this 
last mentioned amount the plaintiff is 
undoubtedly under s. 34 of the O, P. ©. en- 
titled to interest from the date of the in- 
stitution of the suit till realisation. We 
consider 6 per cent. per annum to be the 
reasonable rate. “ 

We, accordingly, allow this appeal and 
setting aside the decree of the yee 
Judge, restore that of the Court of first 
instance with costs in all Courts, including 
in this Court fees on the higher scale. 

ALN. A. Appeal allowed 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
Cryis Reviston APPLICATION No, 10 
oF 1926. 
May 6, 1926, ; 
Present:—Mr. Kincaid, J. CO. and 
Mr. Tyabji, A. J. C. 
BIROKHAN—PLAINTIFF—ÅPPLICANT 
VETSUS . 
MALIK SALUKHAN AND OTRERS— 
DEFENDANTS—OPPONENTS. 
Sind Encwmbered Estates Act (XX of 1896), s. 9 (1), 
- scope of ~ Estate under management- -Dispute as to title 
Jurisdiction of Court, whether barred. 

Section 9(1) of the Sind Encumbered Estates Act 
apples only to proceedings in respect of debts and 
liabilities mentioned ins. 8 of the said Act. 
Therefore, jurisdiction of the Court is not ousted to 
try a suit in which the question is whether a par- 
ticular land belongs to the plaintiff or the debtor- 
Ki whose estate is under management. [p. 1050, 
col. 2. 

Mahomed Saleh v. Mato, (1898-1906) Selected Deci- 
sions of the Sind Sadar Court, Vol. If, p. 88 at p. 91, 
followed. ; 

Application to revise an order of the 
Sub-Judge, Tatta, dated the 2nd Decem- 
ber, 1924, in Suit No. 397 of 1924, 

Mr. Javhermal Vilaitrai, for the, Appli- 


cant. j 

JUDGMENT. —The question that had 
to be decided in the suit out of which 
this application arises was whether the 
third and fourth defendants were entitled 
to lease out the zemindari rights in certain 
lands to the plaintiff. The first and second 
defendants deny this right. The first de- 
fendant’s estateis under management under 





the Sind Encumbered Estates (Bombay . 


Act XX of 1896). The plaintiff is the 
applicant and the defendant the opponent. 
The learned Subordinate Judge has re- 
nounced jurisdiction purporting to stay 
proceedings under s. 9 (a) of the said Act, 
the learned Judge probably means s. Y, 
sub-s (1). There is no attempt in his judg- 
ment to state what the exact nature of the 
suit was, which appears, however, from the 
‘following statement in the application to 
this Court:— 

“The facts are that the applicant hada 
lease for ten years of the zemindari rights 
in the lands in suit, which belonged to the 
opponent No. 4 and on whose behalf the 
lease had been granted to the plaintiff, by 
his guardian opponent No. 3. That the 
plaintiff did not get possession, and the 
opponent No.1 wrongfully leased the said 
lands tothe opponent No. 2. That the ap- 
plicant thereupon filed this suit, in the 
‘Subordinate Civil Court of Tatta, for de- 
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claration that the zemindari rights in the 
lands in suit belonged to the applicant, as - 
]essee from opponents Nos. 3 and 4 who 

were original owners theseoh, and for ros- 

session of the said lands, and that Sppênent 

No. 1 had no zemindari rights but had only 
jagirdari rights in the lands in suit. That 

the opponent No. 1 pleaded in defence that 

the said zemindari rights belonged to him, 

and not to opponents Nos. 3 and4and as 

he was.under the protection of the Manager 

of Encumbered Estates in Sind, the suit 

should be stayed under the Sind Encum- 

bered Estates Act.” 

Before coming to s. 9 of the Act it is 
necessary to refer’shortly to such portions 
of the preceding: sections as are relevant 
to the present enquiry. 9 

The preamble explains the object ofthe 
act as being the relief of ‘“jagirdars” and 
“zemindars’. These two expressions are 
defined in s. 2. Any jagirdar and zemin- 
dar who is subject to, or whose immove- 
able property is charged with debts or 
liabilities due to others than to Government, 
may apply under s. 3 that the provisions 
of the Act may be applied to his case. On 
such an application by ajugirdar the Com- 
missioner has to direct an enquiry to be 
made by an officer on: 

. (1) The nature and amount of such debts 
and liabilities; 

(2) The sufficiency of the debtors’ pro- 
perty whether moveable or immoveable to 
discharge the same; s. 4 (1). 

In the case cf persons mentioned in 
s. 4 (2) the Commissioner may or may not 
direct an enquiry at his discretion. Sec- 
tion 5 is not now relevant asit refers to 
the powers of the Commissioner to make 
an interim order pending the result of the 
enquiry under s. 4. (In and after s. 5 
the expression ‘debtor appears and refers 
evidently to the jagirdur oreemindar who 
has made an application under s. 6). Sec- 
tion 6 provides for a verified statement on 
the two matters on which enquiry is re- 


quired to be made unders.4. The Officer * 


directed under s. 4 to enquire, has under 
s.7to submit a report, on which, and here 
it is necessary to read ss 7 and 8 together— 
the Commissioner may by “the order of 
management” appoint a Manager. 

The functions of the Manager are two- 
fold:— 6 

(1) To manage the immoveable property 
of the debtor, which is expressly made to 
include; . x 


050 ; 

(a) any interest in joint immoveale pro- 
‘+ perty; cr h 

(b) immoveable propegty of or to which 


the debtor is, on the date of the 


appltation of the order, possessed 
“or entitled in his own behalf or 
_(é) which he is entitled to redeem or 
(d) which may be acquired by or devolve 
on him during the continuance of 
the management. d 
(2) Toarrange for liquidation of his debts 
as provided in the Act, the debts and 
liabilities falling within the powers of 
‘the Manager are thus particularized in 8. 
(a) all debts and liabilities to which he 
(the debtor) is subject or 
` (b) which are charged on the whole or 
any part of his immoveable pro- 
perty on the date when the order 
‘of management was made; and 
(c) to the amount of any loan which 
"may be recovered by the manager 
in the manner provided in the 


G Act, 
“Then follows s.9 which states the conse- ° 


quences ensuing on the publication of the 
orderof management. The first three sub- 
ss. (1), (2) and (2a) refer to proceedings in 
the Courts, and the last two:sub-ss. (3) and 


(4) refer to the debtor's incompetence to, 


. enter into contracts or alienate the pro- 
perty under management: no person other 
‘than the manager can alienate the said 
property. : 

Only the first three sub-sections of s. 9 


are, therefore, at present relevant. These. 


are expressly restricted in their operation 
to proceedings in respect of the debts and 
liabilities mentioned in s. 8; and it is pro- 
vided that : Cees 

‘“(1) All proceedings then pending in any 
Civil Court or Revenue Court or Office in 
British India in respect to the debts and 
liabilities memwtioned.in s. 8 shall be stayed; 
and the*operation of all processes, execu- 
tions and attachments then in force for, or 
in respect of such debts and liabilities 
shall be suspended’ ? 

(2) so long as the management continues; 
no fresh proceedings, processes, executions 
or attachments shall be instituted or issued 
by such Court ôr Office.” 

These provisions apply also to suréties 
for the debtor to the extent laid down in 
s. 9, sub-8. (Xa). « | 

It is obvious, therefore, that the question 
for decision in the present case is, whether 
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the suit is proceeding in respect of the 
debts and liabilities mentioned in s. 8; for 
if it is, then it must be stayed but not other- 
wise. It isclear that the suitis not such 
a proceeding. The claim of the plaintiff is 
not that the “debtor” (i.e, the Jagirdar 
whose estate is under order of manage-* 
ment), is subject to any liability to the 
plaintiff, but the claim is that the zemin- 
dari rights in question.did not form part 
of the property which the Manager was 


authorised to manage underss.7 and 8.of ` 


the Sind Enecumbered Estates Act. The 
plaintiff's case is‘inconsistent with the im- 
position of any liability on the debtor; 
for the plaintiff claims rights in respect 
of certain property which property the 
plaintiff says did not belong to the “debtor”. 

The Act was considered very elaborately 
in Mahomed Saleh v. Mato (1). On page 91 
of the report the following question, omit- 
ting some words for’ brevity, was formu- 
lated:— : ` 

“Whether any provision of the Sind En- 
cumbered Estates: Act, 1896, ousts the juris- 
dictions of the ,Civil Courts to decide 
whether certain immoveable property, or 
an interest in it, claimed by one man as 
having formed part of his own estate at 
the date when the order of management was 
passed, was part of that man’s estate or was ` 
part ofthe estate of the debtor for whose 
benefit the order of management was 
passed,” 

And after discussion of the sections the 
following answer is given at page 93 :— 

“There is no power given to enquire into, 
much less to adjudicate upon, the question 
whether any specific property belongs to 
the debtor or to some one else. The only 
object of the enquiry as to the debtor's 
property is to decide, not his title, but its 
sufficiency in pecuniary value tg discharge 
the debts and liabilities to which it is sub- 
ject.” 

The order extends only to the immove-. 
able property of the debtor. The ordércan- 
not giveany power whatever to the Manager 
over any imimoveable property which does 
not belong tothe debtor. It cannot em- 
power the Manager to decide what is the 
property belonging to the debtor, or in any 


“way affect the nature or extent of any proper- 


ty that is. not the property of the debtor. It 
cannot enable the Manager to manage pro- 


` perty belonging to some one else than the 


(1) (1898-1906) Selected Decisions of the Sind Sadar 
Court, Vol. IT, p. 88 at p.91, ’ 


oo 


[961. ©. 1926) 


debtor. Itis limited entirely and absolute- 
ly to the management of what belongs to 
thd debtor, and any action by the Manager 
in respect of any other property is, there- 
` fore, ultra vires of the order and of the Act, 
e We set aside the order of the Subordi- 
nate Judge staying proceedings and require 
him ‘to take thé suit on his file and pre- 
ceed in accordance with the law. The costs 
will be costs in the cause. 
N.H Application allowed. 


ncaa rete 


MADRAS HIGH COURT. 
Suconp Civic APPEaL No. 275 or 1923, 
September 11, 1925. | 
> Present: —Mr. Justice Odgers. 
RAMASWAMLI NAYAGAR—PLAINTIFF— 
APPELLANT 
: LErTSUs 
RAJU PADAYACHLI AND oTHERs-~ 
Derenpants Nos. 2, 3, 4, 5, 6 ann 8— 
RESPONDENTS. 

Hindu Law—Joint family—Separate property of 
co-parcener—Conversion into joint family property— 
‘Registered deed, whether necessary. 

Where a Hindu co-parcener throws self-acquired 
property into the common stock of the co-parcenary 
consisting of himself and others, a registered deed is 
necessary to effect the transaction. [p. 1053, col. 


Case-law reviewed,] j 

Second appeal against the decree of the 
Court of the Subordinate Judge, Cudda- 
lore, in A. S. No, 209 of 1921 (A. S. No, 205 
of 1221, on the file of the District Court, 
South Arcot), preferred against that of 
the Gourt of the District Munsif, Panruti 
at Cuddalore, in A.S. No. 200 of 1919. 

Messrs. T. R. Ramachandra Atyar and 
T. R. Krisitnaswami Aiyar, for the Appel- 
lant. 

Mr. K.S. Jayarama Aiyar, for the Re- 
spondents. 

JUDGMENT.—This is an appeal in- 
volving title to a certain house which the 
plaintiff bought in Court auction. The 
question is whether the 8th defendant, in 
‘pursuance of a decree against whom the 
sale was held, was competent to mortgage 
- the entire house as he did or as he purport- 
ed to doin 1911, or whether defendants Nos. 
2 to 6, who are his nephews together with his 
children, have also rights in the said house. 
Tt is common ground that the 8th defendant 
acquired the house under the Will ef one 
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Poongavanam as his own separate pro- 
perty. The whole question in the second 
appeal is whether’or not, after thus ac- 
quiring the suit house, tha8th defendant 
threw it into the common stock of the joint 
family consisting of himself and defendants ° 
Nos. 2 to 6 subsequent -to his acquisition of 
it and before the family became divided in 
interest which event took place in 1904. 
Now, the District Munsif found that the 
8th defendant had not thrown it into the 
common stock, that isto say, that he had 
not given up his own exclusive rights ‘and 
treated the property as joint family proper- 
ty. On the other hand, the Sub-Judge 
held, differing from the District Munsif, 
that the evidence did establish that the house’ 
was thrown into the common stock. 

. The first point that is pressed on me 
is as to Ex. VI. Now Ex. VI is a 
book containing a list which is head- 
ed “List of particulars of house and 
manai, etc.,” and for the purposes of this 
case page 13 and part of page 1i have been 
printed in the documents. The house in 
qnestion is said to be item No. 3 and -these 
pages are signed at page lt at the end 
of the 8th item by the 8th defendant, A. 
Appavu Padayachi. The District Munsif 
decided that Ex. VI was not genuine and 
Mr. T. R. Ramachandra Iyer without going 
so far as to say that the question of the 
genuineness of Hx. VI was concluded by 
the judgment of this Court in O. S. No. 303 
of 1910 says that the Sub-Judge has not 
given sufficient weight to Ex. VI as es- 
tablished in that prior suit. In fact he must 
go the length of saying that owing to the 
Sub-Judge’s treatment of Ex. VI and the 
evidence generally, the finding that the 
Sub-Judgs has come to is, in fact, a per- 
varee finding. For, if he did not, with the 
exception of a point of law to be men- 
tioned in a inoment, the cage simply re- 
solves itself into a question of fact and 
appreciation of evidence, one Court taking 
one view of the evidence and the lower 
Appellate Court another.s The prior litiga- 
tion referred to was between a plaintif— 
a stranger to this suit—and defendants 
Nos. 2, 3 and others. It concerned not 
the suit house buta certain tope, and the 
Higa Court seat down to the District 
Julzge fora finding on the qustion as to 
whether the suit land belonged to the Ist 
defendant (who is the 2ad defendant here) 
or whether it was the joitt family pro- 
perty of all the defendants. Exhibit VI here 
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was Ex. II in that case, andthe tope in 
question was entered on pages 15 and 16 
with other family property, the Ist de- 
fendant puypogting to have. signed the 
doeument on page 16. As found by the 
District Judge, the Ist defendant denied 
his‘signature on page 16, and there was a 


difference between his alleged signature on. 


page 16 and his admitted signature at the 
end of page 11. The finding was that there 
was no proofthat the lst defendant signed 
Ex. Il at page 16 and that ng inference can 
be drawn that the Ist defendant threw 
the lands into the common stock. The find- 
ing was accepted by the High Court. 

Now, it seems to me that this decision can 


‘have no bearing whatever on the present 


case. The property in suit is different; the 
pages in the book in question are different; 
and itis to be noted that on page 11, accord- 
ing to the District Judge, the Ist defend- 
ant who is the 8th defendant here admit- 


. ted his signature. It seems tome that the 


fact that in another place in the same book 
there may have been a forged signature 
of the 8th defendant cannot preclude the 
Sub-Judge in this, case from finding that 
the signature is genuine at pages 13 and 14 
of Ex. VI. À 

It was then argued that transactions and 
conduct subsequent to 1904, the date of 
the partition, are inadmissible in evidence. 
This argument was directed, I take it, to Exs. 
I, VIII and XII series and VII and IX 
which*are relied on by the Sub-Judge. It 
is said that these documents must all be 
held to be forgeries because from 1904 to 
1906 there was ill-feeling between these 
two defendants. The learned Sub-Judge 
was quite sensible of that state of things 
and he regards the evidence as cor- 
roborating the other evidence that this 
house was thrown into the common stock 
in or before 1904. I think he is perfectly 
entitled to do so under s. 8 of the Evidence 
Act; and if he finds on the evidence that 
there is no sufficient reason for regarding 
these documents as forgeries, I have nothing 
more to say to his finding in second ap- 
peal. So then treating the case purely ona 
question of fact and appreciation of evidence, 
it is clear that thesecond appeal is liable to 
be dismissed. 

Now, the further question arises whe- 
ther the law which has been quoted to me 
makes any difference in this view. I will 
first deal withthe cases citéd on behalf of 
the. appellant. The, first is that in Lala 
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Muddun Gopal Lal v. Khikhinda Koer (1). 
In that case there were two brothers and 
one of them was disqualified under the 
Hindu Law on account of a physical infirm- 
ity. The brother of the disqualified co- 
parcener nevertheless treated his brother as 
a member of the family entitled to equa 
rights, until it became clear that the latter's 
malady was. incurable. 
said that “acts done out of kindness and 
affection to the disadvantage of the doer of 
them, should. not be construed as a gift 
when it is plain.that no gift could have 
been intended.” That really’ does not touch: 
the present case in the slightest ang it is 
a case from all the circumstances of which 


their Lordships inferred that the disquali-. 


fied brother was not intended to be given 
a share by the other. The next case Krishna- 
ji Mahadev Mahajan v. Moro Mahadev (2) 
also turns on a question of fact as to whether 
two brothers there had voluntarily thrown 
their property into the joint stock with the 
intention of abandoning all separate claims 
If they did so, the property 
would thereupon under the Hindu Law be- 
come joint property. . 

A more interesting question has been 
raised this morning, for the first time, 
there is no evidence of its having been 
raised in either of the lower Courts, (viz.,) 
that when a co-parcener throws self- 
acquired property into the common stock of 
the co-parcenary consisting of himself and 
others, a registered deed is necessary to 
effect the transaction. Three cases are re- 
lied on in this Court of which one was de- 
cided by myself sitting as a Single Judge 
in Made Gouda v. Chenne Gouda (3). Now, 
it is to be noticed that in both these cases, 
where a deed was held to be necessary, the 
transaction was in the eye of the law, be- 
tween strangers. In Made Gowda v. Chenne 
Gouda (3) I expressly said that I found it 
difficult to understand how the 2nd 
defendant could be made a co-shgrer as 
he was admittedly not a member of the 
joint family and, therefore, not a co-parce- 
ner; and in Venkata Reddi v. Kuppa Reddi 
(4) Seshagiri Iyer, J., who delivered the 
judgment of the Court came to the con- 
clusion that the first and the fourth bran. 

(1) 18 C. 341; 18 I. A. 9; 15 Ind. Jur. 98; 5 Say, P. O, 
J. 676; 9 Ind. Dec. (x. s.) 228 (P. C.). 

(2) 15 B. 32 at p. 39; 8 Ind. Dec. (x. s.) 22. 

(3) 96 Ind. Oas. 331; 49 M. L., J. 150; 21 L. W. 709; 


A. I. R. 1925 Mad, 1174. 
6 (4) 47 Ind. Cas. 716; 8 L. W. 400; (1918) M. W. N. 
80. . 


~ 
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ches of the family there became divided 
inter se and that they held the A schedule 
properties as tenants-in-common, t. e., that 
they had become divided. The question 
there was whether joint living, failure to 
, Reep accounts, the fact that marriage ex- 
penses were incurred indiscriminately with- 
out reference to the shares belonging to 
the two branches and that acquisitions 
were made jointly would constitute what 
was originally separate property ‘into co- 
parcenary property, so that if the first 
«branch elected to throw its extra share 
into he hotchpot, the transaction could 
only be regarded as a gift of half of the 
_ extra share to the fourth branch and would 
require a registered document. The third 
case that was principally relied on in this 
connection is in Thyalambal v. Krishna 
Pattar (5) decided by Coutts Trotter, and 
Srinivasa Iyengar, JJ. The former said 
that it is possible for a member of a Hindu 
family who has got self-acquired properties 
to convert them, if he chooses, into family 
property in which the other members of 
the family will have a vested interest and 
that the only question in that case was 
whether the facts pointed to the conclu- 
sion that the Ist defendant did convert 
his own property into family property or 
not. . Not a word is said by the former 
learned Judge about the necessity of a 
registered deed. Srinivasa Iyengar, J., 
while concurring in the judgment of Coutts 
Trotter, J., entertained some doubt as to 
whether a member ofa joint Hindu family 


who owns immoveable property as his. 


self-acquisition can convert it into a joint 
family property without an instrument in 
writing registered, at least where the Trans- 
fer of Property Act isin force. The learn- 
ed Judge found difficulty in understand- 
ing the conversion of individual property 
into joint property except by way of a trans- 
fer and thought that such a conversion 
- would on analysis be found to partake of the 
character of one or other of gift, exchange 
or sale. Itis certainly difficult, speaking for 
myself and with all deference to the learned 
Judge, ta see how the conversion would 
ordinarily be by exchange or sale. If the 
transaction were one by way of gift, it 
being ‘impossible for a man to make a gift 
. to himself, I gather we should have to con- 
ceive the donor as in the position of a 
stranger to the co-parcenary of which he 


(5) 32 Ind. Cas, 955, ` 
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is in fact himself a member. However, this 
is a question that need not be gone into by 
me at the present moment, The question 
is an interesting one raised by ‘the learned 
Judge as a matter of doubt in his own 
mind andit still awaits as far as I am aware 
an authoritative decision. 

Berond this there is no authority that 
has been produced before me for saying 
that, where a co-parcenary owner of self- 
acquired property wishes to throw the latter 
into the common stock of the co-parcenary, 
he can only do so by a registered instru- 
ment. Nothing is said about this in the 
later cases on the point of throwing into 
the common stock, as for instance, Suruj: 
Narain v. Rutan Lal (6), a case of the Privy 
Council, where their Lordships say, “Iu ea 
Hindu joint family the law is that, while 
it is possible that a member of the joint 
family should make separate acquisition, 
and keep moneys and property so acquired 
as his separate property, yet the question 
whether he has done so isto be judged 
from all the facts of the case,” and in Kedar 
Nath v, Ratan Singh (7) the question was 
considered as to whether a certain estate 
was the self-acquired property of one of the 
brothers or was the joint property of the 
three. It was said in comment on thig, 
and other cases of this kind that the trans- 
action took place before the Transfer of Pro- 
perty Act, but whether that makes any differ- 
ence in law, is, as I have said, a matter not 
yet decided. In Sudarsanam Maistri v, 
Narasimhulu Maistri (8) Bhashyam Iyengar, 
J., says: “Property acquired without the aid 
of joint family property by one or more in- 
dividuals thereof—whether they belong to 
different branches or to one and the same 
branch of family—may by act of parties be 
incorporated with the joint property of the 
main family or one of its branches”; and no 
question is raised there as to whether 
when that took place a registered instru- 
ment is required. The result is that the 
point of law raised to-day on behalf of the 
appellant does not take his case any fur- 
ther. . 


(6) 40 Ind. Cas. 988:40 A. 159; 21. C. W. N. 1088; 
. ©. 211; 2 P. L. W. 160; 33 M. L. J. 180,15 A. 
L. J. 684; 19 Bom. L. R. 737; 22 M. L. T. 121: 26 Q. L. 
J. 267; 6 L. W. 509; (1917) M. W. N. 477; 4 O. L. J. 762; 
A. 201 (P. G.). 
(7) 7 Ind. Cas. $48; 32 A. 413, 14 O. W. N. 985; 
(1910) M. W. N. 311; SM. L. T, 193; 12,0. L. J. 225; 12 
. L. R. 656; 13 O. O. 332; 20 M. L. J. 900; 37E A. 
161 (P. 0). A : 
(8) 25 M. 149; 11 M. L. J. 353. . 
. 
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I was then asked to couvert this suit into 
a suit for. general partition in order that 
the house in question might be allotted to 
the 8th defendant and that, therefore, his 
alienet, the Court auction-purchaser, might 
be. decreed possession thereof. It is dif- 
cult to see how this can be done as the suit 
only concerns this one item of property. 

The second ‘appeal must be dismissed 
` with costs of respondents Nos. 1 to 5. 
V.N V. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Crvit REVISION Perrrion No. 1009 or 1924, 

| ` March 30, 1926. 
e Present:—Mr. Justice Spencer. 

Rao Sahib VADLAMUDI BRAH- 
MAYYA—PLAINTIFF—PETITIONER 
VETSUS 
Tar GUNTUR MUNICIPAL COUNCIL, 

~ REPRESENTED By Irs CHAIRMAN— 

DEFENDANT—RESPONVENT. 

Madras District Municipalities Act (V of 1920), s. 
2 (2)—Buildings in existence for only portion of 
year—Annual value—Method of calculation. 

Under s. 82 (2) of the Madras District Municipalities 
Act, 1920, the annual value of buildings which are in 
existence for only a portion of the year, cannot be 
arrived at by distributing the gross rent for the 
period during which they are in existence over the 
period for which they are assessed. 


The words “gross annual rent” and “reasonably be 


expected to let” in the section do not permit the 
valuation to be fixed with reference to a shorter 


period than one year. 5 

Petition, under s. 25 of Act IX of 1887, 
praying the High Court to revise a decree 
of the Court of the 
Munsif, Guntur, in 8. C.S. No. 1231 of 
1923: 

Mr. T. Ramchandra Row, for the Appel- 
lant. . 

Mr. C. Sambasiva Row, for the Respond- 
ent. e 

JUDGMENT.—The question for deci- 
sion is whether the annual valueof build- 
ings which are in existence for only a por- 
tion of the year, can be arrived at by 


distributing the gross rent for thé period | 


during which they are in existence over the 
period for which they are assessed, 

Tam of opinion thats. 82 (2) of Act V of 
1920 does not permit this, It declares, “the 
annual value of land and buildings shall be 
deemed tobe the gross annual rent at 
which they may reasonably *be expected to 
| let from mohth to month, or from year to 
year.” i . 


.. 
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The words “gross annual rent’ and “re- 
asonably be expected to let” do not permit 
the valuation ‘to be fixed with reference 
to a shorter periodthan oneyear. Rule 15 
in Sch, IV provides for the exemption of 
buildings which are first completed or og- 
cupied within the last two months of a 
half year. It is a rule of thumb which 
does not work in every case to a nicety so 
as to adjust the tax to the exact circum- 
stances of every case. But sois the case 
also with profession tax and tax on vehicles. 
The practice of a professionor the owner- 
ship of a motor-car for over 60 daysin any 
half year makes the individual liableéo pay 
tax for the full half year. 

This isnot a casein which there is .a. 
claim for avacancy remission, so that I do 
not .decide whether an unconstructed house 
can be said to be vacant within the mean- 
ing of s. 87 because the site is unbuilt 
upon. 

I am of opinion that the learned District 
Munsif was right in thinking that the 
Guntur Municipal Council was acting 
within the authority of the Act in calculat- 
ing the gross anmual rent upon the rent 
at which the plaintiffs house might be’ 
expected to let, irrespective of the fact 
that it actually was not in existence for the 


DHARAJIT. 


whole year, The Civil Revision Petition is 
dismissed with costs. i 
V. N. V. Petition dismissed, 


ALLAHABAD HIGH COURT. 
EXECUTION SECOND ApPPEAL No. 872 
__ OF 1925. 

, May 26, 1926. © 
Present:—Mr, Justice Kanhaiya Lal and 
Mr. Justice Ashworth. 
CHHOTEY LAL AND oraers—Oxzgectors— 
—~APPELLANTS 
Versus 
DHARAJIT AND oTHERsS—DEcaEE-HOLDERS . 
— RESPONDENTS. 

Mortgage—Subsequent mortgagee advancing money to 
set aside sale`in execution of prior mortgage-decree— 
Priority over intermediate mortgagees. 

A person, whd advances money on 8 usuédructuary 
mortgage of certain propertly in order to set aside the 
sale of the property held in execution of a prior 
moritgage-decree, is entitled to priority, as against 
any intermediate mortgagee, to the extent of the 


money advanced by him to satisfy the decree for sale, 
[p. 1055, col. 2] . 


“the original mortgage. 


[96 I. O. 1826) 

Sukhi v. Ghulam Safdar Khan, 65 Ind. Cas. 151; 
43 A. 469; (1921) M. W. N. 445; 14 L. W. 162; 26 C. 
W. N. 279; 42 M. L. J. 15; 30 M. L. T. 175; 24 Bom. 
L. R. 590; A. I. R. 1922 P. C. 11; 48 L A. 465 (P. C), 
relied on. 

Second appeal against a decree of the 
District Judge, Agra, dated the 26th of 
January, 192%. f 
. Mr. S. C. Das, for the Appellants. 

Mr. Balmakund, for the Respondents. 

JUDGMENT. —The simple question 
for consideration in this appeal is whether 
Chhotey Lal is entitled to the rights of 


a prior mortgagee as against Dharajit by 


regson of his having got a decree on that 
prior mortgage. The first mortgage was 
made in favour of Musammat Reoti who 
obtained a decree to which Dharajit was 
made a party in his capacity as a subse- 
quent mortgagee. In execution of that 
decree the mortgaged property was put 
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up to sale and purchased by Dharajit, but ` 


the sale was subsequently set aside on the 
mortgagor raising the amount required to 
pay up that decree by making a usufruc- 
tuary mortgage in favour of Chhotey Lal. 
The mortgage-deed executed in favour of 
Chhotey Lal provided that he shall step 
into the shoes of Musammat Reoti by 
reason of such payment. 

An attempt is now being made by Dhara- 
jit to bring the mortgaged property to sale 
in execution of his decree obtained on foot 
of an intermediate mortgage. Musammat 


. Reoti was no party to that decree. Chhotey 


Lal has been impleaded as a subsequent 
mortgagee in the execution proceeding, but 
he sets up his right as a prior mortgagee 
under the mortgage held by Musammat 
Reoti which he claims to have paid. That 
claim is resisted by Dharajit. The trial 
Court found in favour of Chhotey Lal and 
directed, that the property comprised in 
the decree of Dharajit shall be sold subject 
to the prior rights of Chhotey Lal under 
his usufructuary mortgage. The lower 
Appellate Court, however, held that the 


«prior mortgage held by Musammat Reoti 


had merged into adecree and the pay- 
ment of the money of that decree did not 
give Chhotey Lal a right to keep alive 
In coming to that 
conclusion it followed the decision of Het 


` Rum v. Shadi Lal (1) and Matru Mal v. 


AN 


(1) 45 Ind. Cas. 798; 40 A. 407; 5 P. L. W. 88; 16 
A.L. J. 607; 35 M.L. J. 1; 24M, L. T. 92; 28 Ġ. L. 
J.188; (1918) M. W. N. 518; 20 Bom. L. R. 795; 22 
C. W. N: 1033; 9 L. W. 550; 12 Bur. L. T. 73; 45 1, 
A. 130 @. ©). `. 
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Durga Kunwar (2). But those decisions were 
based on the construction of s. 89 of the ' 
Transfer -of Property Act which declared 
that onthe passing of & dêeree for. sale, 
the right of the mortgagor to redeem and 
the security, shall both be extinguished. 
The corresponding rule of O. XXXIV, 1, 9 
of the C. P. C. has altered the position in , 
so far that those words no longer exist and 
as pointed out by their Lordships of the 
Privy Council in Sukhi v. Ghulam Safdar 
Khan (3), itis now open to a person who 
is nota party to a decree to put up that 
decree as a shield against any intermediate * 
mortgagee whose rights are not superior 
to those covered by the decree. Chhotey 
Lal has clearly ‘acquired by the payment 
made by him of the decree of Musaymat 
Reotithe rights which Musammat Reoti held 
in the property, and the Court below was 
not justified in relegating him toan in- 
ferior position. Dharajit can only sell the 
property comprised in the mortgage-decree 
of Musammat Reoti subject: to the prior 
rights acquired by Chhotey Lal by virtue 
of his payment of that decree. The trial 
Court was equally wrong in declaring that 
Chhotey Lal was entitled to priority in 
respect of his subsequent usufructuary 
mortgage, for he could only claim priority 
in respect of the decree of Jfusammat Reoti 
which he had paid out of the consideration 
of thatmortgage. Weallow theappealaccord- 
ingly and setting aside the orders of the 
Courts below direct that Chhotey Lal is 
entitled to priority in respect of the property 
comprised in the mortgage decree held by 
Musammat Reoti to the extent of the money 
paid by him in satisfaction of that decree. 
The appellant in these circumstances will 
get his costs here and hitherto from the 
opposite party who will bear his own costs 
throughout. The feesin this Court will in- 
clude fees on the higher sdble. 

Afs D. appeal®allowed. 

42) 55 Ind. Cas. 969; 42 A. 364; (1920) AL W. N. 
338; 18 A. L. J. 396; 38 M. L. J. 419; 11 1. W. 529: 
b U. P. L. R. (P. C) 75; 22° Bum. L. R. 558; 32 C.e 
L. J. 121; 47 1. A. 71; 27 31. L. T. 319, 25 C. W.N. 
397 (P. C.). 

(3) 65 Ind. Cas. 151; 43 A. 469; {192D M. W. N. 445 
l4 L. W. 162; 26 C. W. N. 279; 42 M. L. J. 15; 30 ML 
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CALCUTTA HIGH COURT. 
AppsAL FROM APPELLATE DECREE No. 1136 
: oF 1924 
l ¢ May 5, 1926. 
Present:—Mr. Justice B. B. Ghose 
_ `~ and Mr. Justice Graham. ' 
Sheikh ABDULLA-—J)REFENDANT No. 1— 
APPELLANT : 
4 Versus 
MOHAMMAD MUSLIM—P.taintirr— 
RESPONDENT. . 
Landlord and tenant—Forfeitur® of tenancy— 
Denial of title vf landlord's assignee, whether works 
forfeiture--Denial of execution of kabuliyat-—Plea of 
holding under lessor's heir, if denial of title. 
The denial by a tenant of the title of a person who 


claims to be an assignee of the lessor’s rights does 
not work forfeiture of the tenancy. 


- Where a tenant denies the execution of a kabuliyat 


in fagour of the lessor, kut pleads that he is holding 
under one of his heirs, his conduct does not amount 
to a denial of the landlord's title. 

Appeal against a decree of the Sub- 
ordinate Judge, First Court, Sylhet, dated 
the lyth of February, 1924, modifying that 
of the Sadar Munsif, First Court, Sylhet, 
dated the 14th of May, 1923. 

Babu Preo Nath Dutt, for the Appellant. 

Mr. G. C. Das and Babu Satyendra Kisore 
Ghose, for the Respondent. | 


JUDGMENT.—The only point that 
arises inthis appeal for consideration is 
whether the defendant has forfeited the 
tenancy by denial of the title of the plaint- 
iff, The facts have not been given very 
clearly in the judgment of the lower Ap- 
pellate Court which reverses the judgment 
of the trial Court. What we understand 
from the statements of the learned gentle- 
men appearing for the parties is this: 
The defendant took settlement of the land 
from one Nabu. After the death of Nabu, 
his title devolved by succession upon two 
persons Newar Bibi and Sabu. The title 
of Newar Bibi was acquired by the plaint- 
iff at an executfon sale and the title of Sabu 
was purchased by the plaintiff by a kobala. 
The plaintiff brought a suit for rent against 
the defendant on the basis of the purchage 
and set up a kabuliyat which the defendant 
had executed in favour of Nabu. In that 
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and also denied execution of the kabuliyat in 
favour of Nabu but he setup the title of 
Sabu. On this state of facts, the plaintiff 
had to withdraw his suit for rent and he 
has brought the suit out of which the pre- 
sent appeal arises for ejectment on the 
ground of forfeiture for denial of his title 
by the’ defendant. The trial Court dis- 
missed the'plaintilf’s claim for ejectment 
onthe ground that that denial did not 
operate as a forfeiture. The lower Appel- 
late Court has reversed that decision and 
has passed adecree in favour of the plaint- 
if. The defendant has appealed and he 
contests the decision of the Subordinate 
Judge. There cannot be any doubt what- 
soever that the denial of the right of an 
assignee from the original lessor by the 


‘tenant does not work a forfeiture of the 


tenancy. This principle -has been long 
settled and thiscannot and is not disputed 
at the Bar. What the learned Advocate for 
the respondent says in support of the déci- 


sion of the Court of Appeal below is that the . 


defendant has denied the title of the origin- 
al lessor by denying the execution of the 
kabuliyat in hisfavour and that has worked 
a forfeiture. Thisis not the view which 
was taken by the Subordinate Judge, and 
it seems that was not the point of view 
which was advanced in the lower Appellate 
Court in support of the plea of*forfeiture 
in favour ofthe plaintiff. Mere denial of 
the execution of the kabuliyat would not be 
a denial of the title of the original lessor. 
In this case, there is no specific denial of 
the title of the original lessor, What the 
defendant did was only to deny the right 
of the purchaser and set up the right of one 
of the heirs of the original lessor. That, 
as the learned Munsif has held, cannot 
work asa forfeiture. The plaintiff, there- 
fore, cannot be entitled to ejectment on 
that ground. The appeal, therefore, must 
be allowed and the decree of the Subordi- 
nate Judge set aside and that of the first 
Court dismissing only the claim of-the 
plaintiff for ejectment is restored with costs 


inthat Court and inthe lower Appellate ` 


suit, the defendant’ denied the plaintiff's Court, 
right by purchase of the landlord’sinterest A. N. A. Appeal allowed. 
- END es VOLUME 96. . aé 
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Adverse possession. See Cuora NAGPUR ‘lananor 
Act, 1908, s. 139 452 

Co-sharer, possessiog of—Repair by one of 
co-sharera—Ouster—Tank, ownership in. ` 

A person cagno® acquire title to a tank merely on 
the grognd that he or his ancestors dug it, if he or 
they were not the owners. 

An act of repairing a joint property by one of the 
éo-sharers cannot be considered as tantamount to the 
ouster of other co-sharers or an indication of an in- 
tention on his part to set up an exclusive title to 
himself. O SIDHESAWAR v. Ganga Sacar, 13 0. L.J. 
61; A. I. R. 1926 Oudh 464 455 


—— Oral gift in favour of Hindu 
Invalid under Hindu Law-—Acfuisition of title by 
prescription-—-Property, .whether becomes donee’s 
stridhan. 

Per Hasan and Raza, JJ.—Where an oral gift, which 
js not valid under the Hindu Law, is made in favour 

. ofa Hindu widow, and the donee perfects her title by 
adverse possession, the property becomes the sfridhana 
of the donee and the title which she acquires by pre- 
scgiption does not enure to the benefit of the heirs of 
the last male owner of the property. O MALUKA 

Kunwar v. Patesuar SINGH, 3 O. W. N. 536; A. L R. 

1926 Oudh 371; L. R. TA. (0.) 241 . 672 

Reversioners, right to sue when accrues— 

Adverse possession, when begins te run. 

The right of a reversioner to sue for possession of 
land. does not accrue so long as there are nearer heirs 
entitled to possession of the land. Therefore, adverse 
possession cannot run against a reversioner so long 
as such nearer heirs exist. L Nur MUHAMMAD v. ee 


Agra Pre-emption Act (Xl of 1922), s. 4 (7)— 
“Petty proprietor"—Purchaser of a few plots having 
no interest in the joint lands. 

A purchaser who buysa, few plots in a mahal 
under a sale-deed stating that the plots are sold to 
him without concern with anything else: and who 
is unable to prove that he is entitled to any interest 
in the joint lands of the mahal or to take part in the 
administration of its affairs is nothing more thana 
mere petty proprietor within s. 4 (7)of the Pre- 
emption Act and is, therefore, not entitled to claim 
pre-emption asa co-sharer. A AMIN CHAND v. Yap 
Ram, 24 A. L. J. 727; A T. R. 1926 All. 537 710 

ss, 19, 20—Pre-emption, right of, on what 

dates should exist. . 

Sections 19 and 20 of the Agra Pre-emption Act of 
1922 have not altered the lew that the pre-emptor 
must have right to pre-empt not only on the date 
of the sale and the date of suit but also on the date 
of the decree. gTherefore, if after the institution of, 
and befgre the passing of a decree. in, a pre-emption 
suit, the vendee acquires by gift a status cqual to 

`” that of the pre-emptor, the pre-emptor loses his right 
of pre-emption. ‘ : 

The taking out dfthe Court of the pre-emption 
money by a vendee after filing an appeal against the 
pre-emption decree neither operates as an estoppel 
nor works as a -disqualification for proceeding with 
the appeal. A Quprat-un-nissa BIBI v. ABDUL Rasio, 
24 A.L J. 773; AS L R. 1926 All. 661; 48 A. 616 549 


Agra Tenancy Act (Il 0f 1901), 5. 34—Occupancy 
rights, acquisition of—Occupation, without consent 
of landlord and without payment of rent, effect of 
—Adverse possession’ s. ; 
‘Where a persen takes up the position that he is the 

-fenant of acertain plotof land, he cannot acquire 
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ownership of that.plot by adverse possession, inasmuch. 
as there is no question of any adverse title. 

A person who occupies land without the consent of 
the landholder and without payment of rent cannot 
acquire occupancy rights under s. 34 of the Agra 
Tenancy Act. A TuLSHI SINGH 4. SHEOSARAN Rat, Mi, 
R.7 A. 334 Rev; A. 1. R. 1926 All. 678 187 


———- ss. 79, 169—Jurisdiction of Civil and 
Revenue Courts—Ejeetment of tenant by third person 
—Suit for recovery of possession, nature of. 

Mere connivance by the landlord -at the disposses- 
sion of the tenant by a third person does not amount 
to authorisation of such dispossession. ; 

Section 169 read with the Fourth Schedule and s. 79 
of the Agra Tenancy Act, only debars a Oivil Court 
from entertaining a suit by'a tenant for wgongful 
ejectment when that suit is against his landholder. 

Where a tenant sues to recover possession of his 
holding from a third person, who it is alleged has 
ejected the plaintiff under the authorisation of the . 
landholder, the suit is cognizable by a Civil Court and 
not by a Revenue Court. i : 

Rules of procedure cannot override rules prescrib- 
ing jurisdiction. A Basuna KOER v, Becucuu TEWARI, 
24 A. L. J. 591; A. 1, R. 1926 All. 531; L. R.7 A. 289 
Rey. í 36 


s. 177 (f)—Ejectment suit—-Jurisdiction, 
plea. of—Appeal—Forum, proper. 

A plea of jurisdiction to come within the provisions , 
of s. 177 (f) of the Agra Tenancy Act must bea plea 
to the effect that, assuming the allegations made in 
the plaint to be true, the Revenue Court has no juris- 
diction. Ifthe defendant alleges that the true facts 
are different from those stated in the plaint, and that 
on the facts alleged by himself the case'is not cogniz- 
able by the Revenue Courts, this is not a plea to which 
s. 177 (f) applies. A Dro Nanpan SINGH, Har SHAN- 
KER PRASAD, L. R. 7 A. 382 Rev, 172 


ss. 196, 197—Suit instituted in Revenue 
Court—Jurisdiction, objection to—Appeal to District 
Judge—Procedure. nee 
Section 197 of the Agra Tenancy Act must be ‘read 
with s. 196 ofthe Act and the two together provide 
a Code for the conduct of the Appellate Court where 
there isa question of jurisdiction and either a civil 
suit which ought to have been brought in the Revenue 
Court or a revenue suit which ought to have been 
brought in a Civil Court comes up by way of appeal 
befere the District Judge and there has been in the 
first Court an objection to jurisdictidh. If in a suit 
brought in the Revenue Court which ought to have 
been brought ina Civil Court objection to the juris- 
diction is taken in the Court of first instance, and 
the Appellate Court has before it all the materials 
necessary for the determination of the suit, it must 
dispose of the appeal as if the suit had been inatitut- 
ed in the right Court. A Ram Suxpar Tiwari v. RAM 
KHELAWAN TIWARI 789 
s. 199 - Ejectment suit—Tenant pleading 
ownership-~Court deciding to determine’ question 
Same question already decided by Record Officer, 
effect of—Res judicata. i 
If in an éjectment -suit, the tenant pleads that he 
is not a tenant but sir-holder and the Court wishes to 
decide the question itself under s..199 (1) (b) of the 





. Agra Tenancy Act, a previous decision, by a Record 


Officer given between the same parties on the same 
question would not operate as res judicata to pre- 


? 


d 
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clude the Court from determining’ the question. A 
Ram Onanp v, Surasa, L. R.7 A. 142 Rev; A. LR. 
1926 All. 682 24 


Ajmere Marwara, High Commissioner of, powers 
eof. See Companies Act, 1913, s. 3 753 


Ancestral property—Pedigree table prepared at 
time of Settlement, mention of common ancestor in 
—Evidentiary value. 

`~ The fact that a certain person is mentioned as com- 

mon ancestor in a- pedigree-tahble recorded at the time 

, of Settlement is not enough by itself to prove conclu: 
_ sively that he occupied certain land. Such an entry 
is a piece of evidence and may be taken into con- 

sideration -along with other evidence, L SANDHI v. 

Danr o 349 


Appeal (Civil)—- Appellant, duty of. 

The burden of showing in appeals that the judg- 
ment appealed from is wrong lies upon the appellant. 
Ifall hecan show is nicely balanced calculations 
which lead to equal possibilities of the judgment on 
either the one side or the other being right, he has 
not succeeded. O Narorim Das v. MUHAMMAD Raza, A. 
I. R. 1926 Oudh 522 14 
_ Appellate Court—Finding unsatis- 

factory—Remand—Practice. 

The proper course to be followed by an Appellate 
Court, when it is of opinion that the judgment of the 
lower Court is unsatisfactory on the ground that 
neither the evidence nor the grounds on which its find- 
ing is based are referred to, is to send back the case for 
a proper finding and not to enter judgment for the 
opposite party. Pat Kirat SINGH v. BHEOJATAN Sinau 

5 
or Decree appealed against modified on 
review—Appeal, if competent, 

An appeal against a decree is incompetent, if the 
decree is superseded on review during the pendency 
of the appeal. © Sarasa Naru Guua Roy v. CHARU 
Barza Dass, 30 C. W. N. 738; A. I. R. 1926 Cal. er 

. 4 


Preliminary decree—Appeal against ` 


final decree, dismissal of, effect of. 

Where pending an appeal against a preliminary 
| decree, a final decree is passed in the suit and an appeal 
against the final decree is dismissed for default of pro- 
secution, there is nd obstacle to the Appellate Court 
entertaining the appeal against the preliminary decree 
and varying that decree. A Gokan KALWAR v. CHANDER 
SEKHAR, 24 A. Ld. 769; A. I, R. 1926 All, 665; 48 A. 611 

1 





ma a an, when may not be treated as revision. 
` See Guarvians AND Warps Act, 1890, s. 41 (3) 173 


=) (Second). See Arso C. P. C., 1998, s 100, 
maa Oross-appealsagainst decree of trial 
Court--Copy vf decree and judgment complained of 
not filed, effect of. See,C. P. G., 1908, O. XLI, oe 





_— New case, whether can be set up. 

Tn a suit to recover a loan advanced tos partner- 
ship, the plea that the partnership was illegal, and 
that the lender being aware ofit had advanced the 
loan, cannot be allowed to be raised in second appeal 
if it was not so raised in the Court of first instance 
| And the First Appellate Court refused to allow the 
point to be argued before it. M APPADURAI MUDALI v. 
MurUGAPPA Muna, 23 L. W. 709; 51 M. L. J, 12; A. L 
R./1926 Mad. 772 y i 91 
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Arbitration—Arbviirators, powers of, extent of - 
Award accepted and’ geted on by parties—Hstoppel. 
Where parties agree’ to refer their disputes to 

arbitration, the arbitrators exercise the authority which 
has been delegated to them by the agreement of re- 
ference. They cannot go outside the agreement of 
reference but within the ambit of the reference itself 
they can exercise all the powers for the purpose of 
settling the matters in difference between the parties 
which the parties could have, subject to the usual 
formalities, exercised themselves if they had chosen 
to come to an amicable settlement by mutual agree» 
ment. - 

Where the partieg to a reference accept an award 
made by the arbitrators and the award is acted upon 
‘by them, they are subsequently estopped from object- 
ing fo the-validity of the award. A KANHAIYA Lat v, 
Janet, 24 ALT. J. 649; A. L R. 1926 All, 537 39 

Award—Objections to award filed—Duty of 

Court to give date suo motu for evidence. 3 : 

There is no duty cast tipon the Court to fix a date 
suo motu for the parties to produce evidence in 
support of their objections to’ an award. | Ganfa 
Sanur v. KARIM Barsu, A. I. R. 1926 Lah. 584 108 
- Submission, revocation of. 

When parties have agreed to submit the matter in 
difference between them to the arbitration of one or 
more specific persons, no party tosuch an agreement 
can revoke the submission to arbitration unless foy 
good cause and a mere arbitrary revocation of the 
authority is not permitted. A Goran RAM v. Baxxey 
325 


Arms Act (XI of 1878), 83.19, 20--Conviction 
under s. 20—Concealment, nature of, 

Section 20 of Arms Act is not applicable to ordinary 
cases of concealment. But where the conduct of the 
accused shows clearly that his intention was that 
the possession of an arm by him may not be known 
to any ‘public servant, he may be rightly convicted 
under the section. L Farz v, liaprror, 8 DL. L.J. 301; 
27 Or. L. J. 934; 27 P. L. R. 416 390 


Benamil transactlion—Burden of proof. 

A person who alleges that property purchased in 
the name of another belongs to him must prove his 
allegation and prove it beyond reasonable doubt, 
P. C. Marxe Po kin v. Mausa Po SHEIN, A. L R. 1926 
P. C. 71; LA. L. J. 758; SO. W. N. 845 142 


Bengal Ferries Act (| of 1885), ss. 6, 16, 28 — 
Public ferry, what is—Offence under s. 28, what 
prosecution’ should prove—Sub-lessee, rights of ~ 
Servanis, liability of. 

Fora conviction under s. 28 of the Bengal Ferries 
Act it is necessary to prove that tle ferry isa 
publio ferry. No ferry isa public ferry unles# it has 
been declared to ba such by a notification under s. 6 
of the Actor unless it has, previous to 1885, been 
determined or declared to be a gublig ferry under 
Regulation VI of 1819 or Bengal Act I of 1866. 

In view of the proviso to s. 16, it is important 
that the limits of each ferry should also be known 
for purposes of a prosecution. under s.16 read with 
s. 28. . 

The plying of a boatfor hire along the one bank 
of a river is no offence. 

Persons who have not obtained a lease from the 
District Magistrate but are only sub-lessees hare no 
right to ply a ferry, ays 

The persons intended tobe punished under s 28 
are those who maintain a ferry in gontravention of . 





. 6, 16 and who work such ferry for hire and not serya 


, ìt had been granted to the defendant. 


. 
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ants or other persons helping them. Pat Jroparan 

SINGH v. Rammisu@®n lan, 27 Cr. L. J. $70; A. I R. 

1926 Pat. 520 | 522 

—-—— S, 9— Ferry, lease of—Commissioncr, approval 

. of, when required—Lease disag proved by Cemmis- 
sioner— Possession granted to lessee—Suit Jor declara- 
tion of validity of lease: 

Under s. Y9 of the Bengal Ferries Act the approval 
of the Commissioner is required only for the term of 
the lease and not for the lease itself. 

The lease ofa ferry was granted to the plaintiff 
who was put in possession of tht ferry. The terms 
of the lease were submitted to the Commissioner for 
approval who disapproved of the lease in favour of the 
defendant and directed that the lease should be 

ranted to the plaintiff onthe same terms on which 
The plaintiff 
was, thereupon, directed to hand over possession of 
the ferry to the defendant and he brought a suit for 
agdeclaration that the lease g:duted to him was valid 
and that the Commissioner had no power to granta 
lease of the ferry tothe def ndant. He also applied 
for an interlocntory injunction restraining the defeud- 
ant from interfering with his possession : 

Held, (1) that the plaintiff had a substantial ques- 
tion to raise and that there wasa probability that he 
was entitled to relief; 

(2) that, therefore, it was the duty of the Court to 
maintain the possession of the plaintiff by granting 
the injunction prayed for, Pat SnropHar PRASAD 
Sınan v. Ramsaroop SINGH, 7 P., L, T. 337; A. T, R. 1926 
Pat. 318 623 


Bengal Land Registration Act (VII of 1876). 
See BENGAL Tenancy Act, 1885, s. 60 495 


Bengal Land Revenue Sales Act (XI of 1859), 
ss. 2, 3, 5,6—“Arrears of revenue,” meaning of 
—Sale for arrears of revenue, date for—Presump- 
tion—Notification for sale—Description of property. 
The liability of an estate to sale under the Bengal 

Land Revenue Sales Act depends on three dates. The 

first is the date on which the instalment of revenue 

is payable under the terms of the Settlement. Jf it 
is not paid on this date under s. 2 of the Act it does 
not become an arrear of revenue until the first of 
the following month which is the second date. And 
though the unpaid. sum has become an arrear of 
revenue the estate is not liable to sale under the Act 
unless this arrear of revenue remains unpaid on the 
latest day of payment as fixed by the Board of Revenue 
under s. 3 of the Act. This is the third date. 

Where. them is nothing to show that a date for 
payment of revenue is one fixed under s. 2, Bengal Land 

evenue Sales Act, the presumption is that it is the 
last date fixed for payment of revenue under s. 3 of 

‘the Act and ifany revenue remains unpaid on such 

date the property i8 liable to be sold for arfears of 

revenue under the Act. 

” It is left to the Collector to determine in each 

particular case what description should be given of 

the estate in order to notify to the public the estate 
intended to be sold. There is no direction either in 

Bengal Land Revenue Sales Act: or in the rules framed 

by the Board of Revenue that the description of the 

estate in the sale notification should be on reference 
to the registers AsC,or D which {he Collector has to 
keep under the provisions of the Land Registraiion 

Act and if the register D and the other registers 

kept by the Collector be erroneous and do nct give 

a full descwiption of the estate that is no ground for 

e 
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setting aside the sale of an estate, if the notification 
of sule contains a correct description of the estate. 

There is nothing inthe law orin the rules framed - 
under the Bengal Land Revenue Sales Act prescribing 
that when there are a large numberof proprietors te 
names of allof them should be given in the notification. 
Pat Suama Kant Lauv. KASHI Natu SINGH, 7 P. L.T. 
747 ‘ 807 

S.37—Sale of entire estate—Suit by pur- 

chaser for declaration of title and possession— 

` Defence of lakhiraj title--Burden of proof—Absence 

of description as lakhiraj in sale certificate, evi- 
dentiary value of. - 

Where the purchaser of an entire estate in a sale 
for arrears of revenue sues for declaration _ of title 
and possession of some of the lands on the Wasis of 
the sale and the defendant pleads that the lands are 
lakhiraj, the burden is on the plaintiff to make out a 
prima facie case that at the time of the Permanent 
Settlement the land in dispute was mal land and was 
included in the estate as such. 

The absence of the description of the land as 
lakhiraj in the sale certificate is not by itself sufficient 
in law to show that the land was mal at the time of the 
Permanent Settlement. Pat CHANDRA MOULESWAR 
Prasan SINGH v. HEMNALINI Degi, (1926) Pat. 228; A. 1. 
R. 1926 Pat.416: 5 Pat 726 575 
—-— S. 53-- Benamdar purchaser for defaulting 

proprietor—Incumbrances, whether binding. 

A purchaser at a revenue sale, who is a benamdar 
for a defaulting proprietor, is only entitled to take the 
property subject to the encumbrance created by the 
defaulting proprietor. © Asiur RAHMAN v, oe 
40 


of 1884), s. 15— 
Bengal Municipal Election Rules, rr. 11, 12, 18 < 
—Specific Relief Act (I of 1877), s. 42—Municipal 
Election— Person not entitled to vote, whether can 
stand for election—‘Legal character,’ meaning of— 
Person not qualified allowed to stand—Person 
securing next largest number of votes, whether 
entitled to declaration that he is duly elected. 
Having regard to the provisions of s. 15 of the 

Bengal Municipal Act and the effect of rr. 11,12 and 

13 of the Bengal Municipal Election Rules of 1896, 

unless the name of a candidate ata Municipal Elec- 

tion is in the list of voters, he is not entitled to stand 
for election and is not qualified to be elected. 

The words “legal character” in s.42 of the Specific 
Relief Act are wide enough to inc®ude the right of 
franchise and also the right of being elected a Munici- 
pal Commissioner. 

Where a person not entitled to stand as a candi- 
date ut a Municipal Election is allowed tothave votes 
recorded in his favour and polls the highest number 
of votes from among the candidates who stand for 
election, the canaidate who secures the next largest 
number of votes is not entitled toa declaration that 
he is duly elected but only toa declaration that the 
election is void. G NISHI KANTA CHAUDHURY v. 
Gopeswar CHATTERJEE, 53 ©. 570:44 C.L.J. 31; 300. 
W. N.977; A.I. R. 1926 Cal. 1070 620 


ss. 113, 363—Application under, not dis- 
posed of according to law— Subsequent assessment 
ani realization of taxes, legality of —Payment made 
under protest, refund of ~Limitation. 
lf an application, under s. 113, disputing liability 
to assessment, made according to law, is not disposed 
of in the #manner provided by law, all subsequent 
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proceedings with regard to assessment and realization 
of taxes are ultra vires. 

A Municipal tax paid to the Municipal Authorities 
under protest that the demand was ultra vires is 
liable to be refunded to the tax-payer if the con- 

ention is found to be correct. ; 

A suit for the refund of Municipal Tax paid under 
protest need not be instituted within three months of 
the cause of action. Pat OSAIRMAN, TIKARI MUNICIPA- 
nity V. ALAM ARA BEGUM 444 
Bengal Municlpal Election Rules, rr. 11, 12,13, 

See Benoa MUNICIPAL Act, 1884, s. 15 620 
Bengal Public Demands Recovery Act (Ill of 

1913), 58. 3 (6), 4, 14. See Companizs AOT, 1913, 

8, 171 37 
Bengal Regulation (XVII of 1806), repeal of— 
. Retrospective operation—Mortgage by conditional 

sale—Covenant, enforcement of. 


In the case of a mortgage by conditional sale, exe- . 


cated’ while Bengal Regulation XVII of 1806 was in 
force, where the cause of action’to enforce the cove- 
nant arises after repeal of the said Regulation by the 
Transfer of Property Act, it is incumbent on the 
mortgagee to adopt the procedure laid down by the 
Transfer of Property Act. A Kaarac SINGH v, KIDDHA, 
A. I. R, 1926 All. 667 93 
Bengal Tenancy Act (VHI of 1885), s. 49— 

Bargadar, status of—Liability to ejectment. 

There is no presumption that a bargadaris a mere 
day labourer and not atenant. And where he isa 
tenant, he comes within the provisions ofs. 49 of the 
Bengal Tenancy Act and the mere fact that he holds 
‘on produce rent does not give the landlord a right to 
eject him. C KsHETRA Nata Durr v. NITYANANDA 
MonNDAL, A. I. R. 1926 Cal, 1118 667 
~ $8. 50 (1), 178 (1)—Payment of uniform 

rent, despite contract—Stipulation made before Act 

to assess rent according to prevailing rate, validity of. 

Section 50 (1) of the Bengal Tenancy Act -applies, 
whatever be the contract between the parties, if the 
rent has not, asa matter of fact, been changed from 
the time of the Permanent Settlement. 

A stipulation in a lease entered into before the 
passing of the Bengal Tenancy Act, whereby the 
landlord is entitled to assessment of rent according 
to the prevailing rate,not being a stipulation which 
falls under any of the classes of contract mentioned 
in s. 178 (1) of the Act, is valid. C Jiranpra Natu Roy 
v. BANKU BEHARY SAHA 565 

s.60--Claim by thicadar registered under 

Bengal Lawd Registration Act (VII of 1876)— 

Defence of payment to unregistered  thicadar, 

validity of. - ; 

Tn a claim forrent by a thicadar, registered under the 
Bengal Land Registration Act, it is not open to the 
tenant to plead payment to an unregistered thicadar. 
Pat Juna SINGH v. DoLARCHAND Manto, A. I. R. 1926 
Pat. 532 495 
~ 8. 103—Record of Rights, entry in—Pre- 

sumption—Burden of proof. 

Where a Record of Rights records certain tenants as 
holding at fixed rates, there is no onus upon the 
tenants to produce evidence in support of the entry as 
to a yniform rate of rent. The entry may require 
very sleuder evidence to rebut the presumption raised 
by it, but so long as the entry remains unrebutted, the 
tenant is entitled to rely on it and itis for the land- 
lord to displace the entry.. © OFFICIAL RECEIVER, 
Hiea Court v. Manamep Forz 884 
—— $. 103B—Record of Rights, entry, effect of 
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—Zerat lands—Occhpancy 

proof—-Presumption. 

The right of the zemindar to. focoter rept ig so 
universal as to be a presumptive right: 8. 111 of 
the Evidence Act would raise the presumpfion. 
It isa right allthe more enforceable because the 
zemindar has to pass ona share of the collection to 
Government in the form of Revenue. But the zemin- 
dar has no right generally to possession of the 
raiyati holdings within the zemindari. The raiyat 
existed before the zemindar came, and in the Per- 
manent Settlement it was laid down that the raiyats 
are to be protected in their possession. 

In a suit for partition the plaintiff claimed certain 
lands as zerat lands of the village, and the defendants 
claimed those lands as their occupancy holding, The 
entries in the Record of-Rights were in favour of the 
defendants : : 

Held, that the burder of proof that the lands wera 
zerat lands of the village was upon the pluintiff, 
Pat Ram Locaaw Das v. NANDI JHA, 5 Pat. 393; Æ. I. 
R.1926 Pat. 485 ` 937 


—— 85, 103B,147B—Evidence Act (I of 1872), 
s. 85—Record of Rights, entry in—Dispute between 
tenant and tenant—Presumption of correctness. 
The provisions of sub-s. (3) of s. 103B of the Bengal 

Tenancy Act are in no way limited or restricted by 

s. 147B of that Act. 

An entry in the Record of Rights operates in the 
same way between a landlord and tenant as between 
landlords of the same or neighbouring estates and 
between tenant and tenant.. 

Apart from the provisions of s. 103B of the Bengal 
Tenancy Act a Record of Rights being a public 
record prepared by public officers appointed under the 
statutory authority of the Local Government is ad- 
missible under s. 35 of the Evidence Act and the 
record will have a presumptive value of its correct- 
ness, C Faztar RanamMan Biswas v. Qoram KADER 
Maa, 30 C. W. N. 689; A. I. R. 1926 Cal. 862 959 


ss, 148, 158B (2)—Sale without notice, 
effect of. 

A sale in exectition of a decree for rent under 
s. 148A, without service of notice under s. 158B (2), 
Bengal Tenancy Act, is not a nullity, and has at 
least the effect ofa sale in execution ofa decree for 
money. Pat Duroa Sinah v, Ras Dasi Kuar, A.I R. 
1926 Pat 503 569 
- S, 1484—Suit for rent—Transferee of tenant 
right not impleaded as defendant— Decree, nature of. 

Toobtain a rent-decree it is not necessary for the land- 
lord-plaintiff to bring on the record a tenant, the trins- 
fer in whose favour the plaintiff never recognfed. Con- 
sequently where a 2-annas co-sharer-landlord brought a 
suit for rent against the recorded tenants and did not 
bring on record the transferee-¢enant whom he never 
recognised and also impleaded as defendants 14-annas 
co-sharer-landlords who had recognised the rights of 


holding—Burden of 








_ the transferee, the decree passed was held to be a rent- 


decree. CG BAMAPADA SARKAR v. SAKUNTALA Dassr, 30 
CO. W. N. 494; A. I. R. 1926 Cal. 733 689 
— 5, 153. See O. P. O., 1908, O. XXI, r. 90 
| 669 
~-S, 153—Rent suit—Euhancement of rent, 
` prayer for—Effect—Suit, if, converted to one for 
assessment of went. e 
The mere fact that a prayer for enkancement of ren 
ig mads in a rent suit does not convert it into a sui. 
for assessment of rent and thus take it ot of the scopa 
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of s. 153, Bengal Tenancy Act? © Bent Mangas Onav- 
DHURY v. BEsoy Cyinp MAHATAP 570 
————~§ S. 170 (3)—Occupancy holding, non-trans- 

ferable—Purchaser not recognised by landlord— 

Sale of holdirg—Purchaser, whether can make 
* deposit. : 

A purchaser of the whole or a portion of a non- 
transferable occupancy holding who has not been 
recognised by the landlord has no interest in the 
holding which is voidable on the sale and is, there- 
fore, not entitled to make a deposit under s. 170 (3) 
of the Bengal Tenancy Act in order tô have the sale 
set aside. C Jaanu MONDAL v. KHETRA MOHAN Bera, 
300. W. N. 729;-43 ©. L.J. 554; A. L R.1926 Cal. 
934 363 


——— $, 182, applicability,of, to homestead tenancy 
. created before operation of Act. 

A tenant was granted a lease of a piecé of land as 
a homestead in about 1850. On landlord's suit for 
ejegtment the tenant’s defence was that he had taken 
in the year 1916 a piece of agricultural land in the 
same village from some other landlord and was 
holding it as araiyat and that, therefore, his home- 


` stead tenancy was governed by s. 182 of the Bengal 


| Prasanna Kumar SHAHA 


Tenancy Act: 

Held, that asthe tenant was a ratyat and held his 
homestead land otherwise than as a part of his holding 
as a raiyat, s. 182 applied, although the homestead 
tenancy had been created long before the operation of 
the Bengal Tenancy Act, C Suka DAL BHANA v. 
‘541 


Bombay Land Revenue Code (Act V of 1879), 
Ch. VIII, 8. 135-G—Record of Rights, maintenance 
of -Survey—Alienated village—Consent of inamdar, 
whether necessary. . 
Government are entitled , to maintain the Record of 

Rights in alienated villages without the consent of the 

inamdar and the provisions of Ch. VIII of the Bombay 

Land Revenue Code do not apply in any way tothe 

maintenance of the Record of Rights, A survey in- 

stituted for the purpose of maintaining the Record of 

Rights is not, therefore, a Revenue Survey for the pur- 

pose of assessing and collecting land’revenue, and the 

provisions of Oh. VIII have no application to such a 

survey. B RAGHVENDRA BALASAHEB HUILGOLKAR v, 


: SECRETARY OF STATE FOR INDIA, 28 Bom. L. R. 559; A. 


I. R. 1926 Bom. 373 303 

Bombay Pleaders Act (XVII of 1920), Sch. IN, 
r. 1 (b)—Suit against Secretary of State for 
injunction restraining him from taking possession of 
land acquiredy-Pleader’s fees, calculation of. 

In a sujt against the Secretary of State for India in 
Council for an injunction restraining him from taking 
possession of properties which have been acquired 
under the Land Acquisition Act onthe ground that 
the acquisition has mot been properly made,» the 
Pleader’s fees must be calculated on the value of the 
subject-matter of the suit, that is to say, the property 
of which the defendant seeks to take possession under 
the Land Acquisition Act. 
2. SECRETARY or STATE For INDIA, 28 Bom. L. R. 582; A. 
I. R. 1926 Bom. 369 i 329 


Bombay Prevention of Gambling Act (IV of 
1887), 88.4 to 7-—-Search warrant—Description 
of house, sufficienty. of—Presugiption--Common 
gaming house—Habitual use, whether necessary. 
Where the entire block of a certain building is 


siumbered 708, and each, tenement in that building 
e 
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INDIAN CASES, 


‘ 


[19926 
Bombay Prevention of Gambling Act—concld. 


is numbered separately, such as 708/1, 708/2 and so 
on, a description of the house in a search warrant 
under s. 6 of the Bombay Prevention of Gambling 
Act as “House No. 708” is not too vague and the 
Crown can take advantage of the presumption creatagl 
by s. 7 of the Act. 

No presumption arises under s.7 of the Bombay 
Prevention of Gambling Act that a place is kept by 
any person as a common gaming house. The fact 
that a person keeps or uses or occupies a common 
gaming house must be proved in the ordinary way. 
- In order to convict a person under s., 4 of the 
Bombay: Prevention of Gambling Act, it is not neces- 
sary that he should be shown to have used the place 
asa common gaming house habitually. S BHANJI v. 
Euprror, 20 S. L. R. 10; 27 Or. L. J. 905; A.. I. R.1926 
Sind 254 : 217 


Buddhist Law, Burmese—Jnheritance—Y ounger 
brothers and sisters, whether exclude the elder, 

It must be taken to be settled law among Burmese 
Buddhists, that the younger brothers and sisters ex- 
clude the elder as heirs to a deceased brother or 
sister, R Marna Tr v. Ma Gum, 4 R. 62; A. I. R.1926 
Rung, 142 , 370 
Calcutta High Court Original Side Rules, Ch. 

VIH, rr. 14, 24A. See C. P. C., 1908, O. XLIX,.2. 1 

i 375 


Calcutta Municipal Act (IH B. C. of 1923), s. 
537—Criminal Procedure Code (Act V of 1898), s. 
248—Withdrawal of complaint—Sufficient ground, 
whether necessary. ; : . 

Section 537 of the Calcutta Municipal Act is merely 
an‘ enabling section and the powers given thereunder 
to the Corporation to do the various acts specified there- 
in can only be exercised in aceordance with the pro- 
visions of the Cr. P. C. Section 248 of the Or. P.O. 
enables a complainant at any time before a final order 
is passed by the Magistrate to apply to the Magistrate 
for withdrawal of the case; but it is only when he 
satisfies the Magistrate that there are sufficient grounds 
for permitting him to withdraw his complaint that 


‘ such permission is granted. Section 537 of the Cal- 


cutta Municipal Act, therefore, does not confer an 
absolute power of withdrawal upon the Corporation 
and before a withdrawal can be permitted under that 
section, there must be sufficient grounds for the with- 
drawal to the satisfaction of the Magistrate. GC 
Stsnir KUMAR MITTER V. Corporation or CALCUTTA, 30 
C. W. N. 598; 43 C. L. J. 369; A. I. R. 4926 Cal. 786; 
530. 631; 27 Cr. L. J. 984 648 


Calcutta Police Act (IV of 1866), ss, 46, 47— 
Search warrant—Issue on suspicion—Non-com- 
pliance with preliminaries—Hvidence Aet (I of 
1872), s. 114, illus. (e), presumption under. 

A search-warrant purporting to be issued under 
s. 46 of the Calcutta Police Act must be proved to 
have been issued after strict compliance with the 
preliminaries prescribed by the section. ; 

Where in a search-warrant under the Calcutta 
Police Act it is stated that the issuing ‘officer has 
“cause to suspect”, and not “reason to believe” as 
specified in thes. 46, that the premises in question 
are used and kept as and for a common gaming 
house, the search-warrant is invalid, and no pre- 
sumption arises under s. 47, in favour of the prosecu- 
tion. < i 

Search-warrants are a species of process exceed- 
ingly arbitrary in character and inasmuch as they are 
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resorted to only for very urgent and satisfactory 
reasons, the rules of law which pertain to them are 
of more than ordinary strictness. They are only to 
be granted in the cases expressly authorised by law 
ansi not generally in such -eases until it has been 
shown before a responsible officer on oath that a 
crime has been committed and that the officer has 
reason to believe that the offender or the property 
which is the subject or the instrument of the crime 
is concealed in some specified house or place. 
Section 114, illus. (e) of the Evidence Act cannot be 
relied upon where a search-warrant has not been 
proved to have been issued after due compliance with 
s. 46, Calcutta Police Act. C B. Watvexar v, EMPEROR, 
30 0: W N. 713; A I. R. 1926 Cal. 966; 27 Cr. L. J. 
920; 53 ®. 718 264 


Carriage of goods—Railway Company—Negligence 
.—Suit against two Railways—Dismissal against one 
—No appeal by plaintiff—Decree in appeal against 
‘both Ratlways—Civil Procedure Code (Act V of 
1908), 0. XLI, r. 68. 4 : 


The plaintiff consigned certain goods to the I. L- 


Railway for transmission to a place on the B. N. 
W. Railway. The goods arrived at their destina- 
tion about the end of July, 1921, but were not offered 
for delivery before 2nd February, 1922. The delay 
“was due to the fact thatthe E. I. Railway did not 


send the invoice to the B. N. W. Railway. The, 


plaintiff refused to take delivery on the ground that 


the goods had deteriorated in value and were per- * 


fectly useless to him, and brought’ a suit for 
damages against both Railways. The trial Court 
gave a decree against B. N. W. Railway, but dis- 
missed the suit against E. I, Railway. The plaintiff 
did not prefer an appeal against the dismissal of 
his suit against E. I. Railway. On appeal by the 
B. N. W. Railway, however, the Appellate Court, 
being of opinion that both the Railways were equal- 
ly: responsible give a decree against both of them. 
On second appeal by both Railways: 

Held, (1) that there was clearly negligence on the 
part of the Fi. I. Railway ; 

(2) that as agents of the E. I. Railway it was the 
duty of the B. N. W. Railway to make inquiries from 
the former, and, not having done so, they were also 
guilty of negligence ; 

(3) that, therefore, both the Railways were liable; 

(4) that there was complete jurisdiction in the 
lower Appellate Court to pass the decree against 


the E.I. Railway and, under the circumstances, the . 


‘jurisdiction was properly exercised. Pat Hast INDIAN 

Raitway Co. v.:OHINMAY CHARAN SANYAL, 1926 Pat, 220; 

A. L R. 1926 Pat. 395 4 1037 

— Risk Note Form “B— Running train’, whe- 
ther includes train stopped at signal. : 

The expression ‘running train’ in Risk Note Form 
‘B’ includes a train temporarily stopped ata signal 
between stations, A MANIK Cuanp-Tota Ram v. E.I. 
RAILWAY A 785 


C.P. Tenancy Act (XI of 1898), s. 41— Absolute 
occupancy holding—Transfer—Landlord’s right to 
avoid~-Tenant's right to be reinstated—Jurisdiction 
of Rewenue Officer, whether exclusive—Rights under 
the Act, whether saved under the new Act— 

«© Revenue Oficer, whether entitled to extend time for 
payment. 

The landlord's right of avoiding transfers under s. 

41 of the C. P. Tenancy Act of 1898 was subject. to 

. the tenant's right of reinstatement, which can only 
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, decision is 


° 
be enforced under the provisions of sub-s. (8) of the 
said section and the Civil Court hms, therefore, no 
jurisdiction to entertain a suit to set aside ane order 
of a Revenue Officer, reinstating the tenant in pus- 
session and to recover possession from the tenant. . 
Rights already acquired under the repealed C. P. 
Tenancy Act of 1898 have been expressly saved by s. 
110 of the new Act of 1920. Section 6 of the new 
Act which abolishes the provisions of sub-s. (8) of s. 
41 of the old Act dannot override a right already 
vested and acqyired under the old Act. 
“The power to fiw time necessarily implies the 
power to extend time once given in the absence of 
any words of limitation. A Revenue Officer is entiti- 
ed to extend time for the deposit of the decretal 
amount wider s. 41 of the O. P. Tenancy Act of 1193. 


A decision of a Revenué Officer having exeli-.ve 


jurisdiction under the Act of 1898 cannot, in view of 
the provisions of s. 95 of the Act, be set aside by 
a decree of the Civil Court on the ground that tie 
erroneous in law. N  LALSINGH v. 
WAMANRAO, 22 N. L, R. 114 905 
———— 8. 46—Transfer of Property Act (IY of 

1882), s. 54—Occupancy holding—Sale, oral, leg: tity 

of---Transferee, dispossession of, by transferur— 

Suit for possession—Jurisdiction of Civil Gou-'s. 

A transferee of an occupancy holding, wko is 
illegally dispossessed of the holding by the trans ‘>r- 
ring tenant, is entitled to maintain a suit in the Civil 
. Court to recover possession of the holding. 

The effect of s. 46 of the O. P. Tenancy Act of 1398 
is to effectively prohibit such transfers of an 
eccupancy holding as can only be made by regis- 
tered instruments. It leaves untouched such transfers 
as can be made otherwise than by a registered 
instrument, for instance, a sale for less than ks 100 
which can be effected by delivery of possession 
under s. 54 of the Transfer of Property Act. N Brian 
v, Barru LAL GENDALAL, 9 N. L. J. 193; A. I. R. 1926 
Nag. 432 353 

5. 75 (3)-“Arrears of rent," meaning of - 

Decree for arrears—Appropriation of paymenis by 

tenant. ry 

After a landlord has obtained a decree for arrea:s 
of rent for certain years, the rent for those years 
cannot be said to be in arrears any longer withia 


the meaning of s. 75 (3) of the C. P. Tenancy Act, so ` 


as to cutitle the landlord to appropriate paymenis 
by the tenant towards rent for those years. N Manane 
HARNARAYANGIR. V. GANGARAM, 22 N. L. R. 68; A. LR 
1926 Nag. 352 1027 


Cess Act (IK B., C. of 1880), 8. 95—Return, admis- 
sibility of, at instance of third party. ° 
Section 95 of the Cess Act prohibits the admis- 

sibility in evidence of a return when tendered 

in favour of the person filing if; it has no other 
effect Whatever. Provided that such a return does 
not offend against the provisions of s..95it may be 
adduced in evidence if otherwise itis admissible 
under the Evidence Act. Such a return is admissible 

in‘evidence on behalfof a third party who is not a 

party tothe return. © Intaz v. Dina Nata DE Sirkar, 

a z A 425; 30C. W. N. 808; A. I. R. 1926 Cal. $56: 

. 61 
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s. 98. See Companies Act, 1913, g. 171 37 

Charge—Fixed or floating eharge, incidents of ~ 
Operation of security—Carrying on of business. 

A charge on specific assets of a Company, when 

the security can be put into immediate operation, is 


. 


1064 
Charge-—concld. 7 
a fixed cand not a floating charge and its nature 
caynot be alt@red“so as to become a floating security 
‘merely because in spite of the charge the business of 
the Company continues tobe carried on. B BANK oF 
Bakova v. Sutvpasant, 28 Bom. L, R. 689; A. I. R. 
1926 Bom..427; 50 B. 547 417. 


Charitable Endowments Act (VI of 1890), s. 14 

— Suit ‘for recovery of trust property challenging 

“_grantor'’s right to create trust, maintainability of. 

A suit seeking to recover property dedicated to 
charitable purposes based on thé allegation that the 
settlor had only a life-interest in the property vested 
in the Treasurer of Charitable Endowments and that 
the property could ‘not be subject to a trust fora 
charitable purpose inasmuch as the settlor had no 
title to dispose of the property after his life, is not 
barrel by s.14 ofthe Charitable Endowments Act. 
The Act has nothing to do with a case where the claim 
im made in defiance ‘of the trust and on a title par- 
amount to the sottlor’s: The very preamble of the 
Act shows that it contains provisions for the vesting 
and administration of property held in trust for 
charitable purposes, thus assuming that the settlor had 
a title to create the trust. O JAGDEO SINGH v. Deputy 
COMMISSIONER or PARTABGARH, A. 1. R.1926 Oudh 431; 
3 0. W. N; 56 Sup.; 29 O. O. 176 47 


Chinese Customary Law—-Marriage—Written con- 
tract, whether necegsary—Presumption—Formalities, 
necessity of—-Long.cohabitation and repute. 

By the Chinese Customary Law a Chinaman can 
have only one wife, but he may have concubines or 
secondary wives in addition, who also enjoy a re- 
cognised lagal status and whose sons inherit the 
estate of their father on failure of sons by the princi- 
pal wife. Nea a F 

Long ‘cohabitation and conduct inconsistent ‘with 
any other relationship would give rise to a strong pre- 
sumption of the existence ofa valid marriage between 
the parties. . 

Even if a written contract is one of the essentials 
of a valid marriage under the Chinese Customary Law 
the existence of such a contract may be presumed 
where the validity ofthe marriage is put in issue 

many years after its date and it is found that ‘the 
` other formalities have been performed. 

Per Doyle, J. -The six formalities requisite for-a 
marriage under the Chinese Customary Law, if per- 
formed, would be binding on any party who wishes 
subsequently to repudiate the marriage, but where 
consent and peblicity are established, the absence of 
any ofghese formalities cannot be pleaded by a third 
party as invalidating the marriage. R Kyow Hog TsEg 
v. Kyon WONG S1, A. I. R. 1926 Rang. 90; 5 Bur. L.J. 
11 wa er 762 


+ > 
Chota Nagpur Encumbered Estates Act (VI of 

1876), 55. 2, 3—Usufructuary mortgage—Estate of 

mortgagor vested in manager—-Decree for rent 

against tenants, if decree for interest against 
mortgagor —Egecution. 

Asa decree for rent obtained bya usufructuary 
mortgagee against the tenants of the mortgagor is 
substantially a decree against the mortgagor himself 
for the interest on his mortgage, it cannot be execut- 
ed against the tenants, after theeestate of the mort- 
gagor has vested in a manager; appointed under s. 2 
. of the Chota Nagpur Iincumbered Estates Act. Pat 
BALAK Sines BHUMIJ Ve SRIKANTA MANJHI, A. I. R. 1926 
Pat. 524 ° 587 


.. 
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. (1926) Pat. 223; A. I. R. 1926 Pat. 363 


(1926 


Chota Nagpur Tenancy Act (VI of 1908), ss. 
139, 139A—Suit for declaration of title and 
possession—Jurisdiction of Civil Courts—Adverse 
possession, what constitutes. 

Section 139 of the Chota Nagpur Tenancy Act does 
not contemplate a case where there is a dispyte 
with regard to title. Where a question of title has 
to be decided bya Civil Court it would be possible 
for the Civil Court to give all and every relief. There- 
fore, a suit for declaration of title and recovery of 
possession of land by. one who claims to be a tenant 
and to have been wrongfully ejected, is cognizable by 
a Civil Court where the real question in dispute is ona 
of title. 

The mere throwing of rubbish and house-sweepings 
on the adjoining lend of another does not constitute 
adverse possession of such land. Pat Hemay Ram v. 
Karu Sauv, (1926) Pat. 246 452 


S. 139A— Suit to recover possèssion of holding 
—Declaration of occupancy tenancy, relief of—Civil 
Court, jurisdiction of. ` 3 
A suit by a plaintiff to recover possession of a‘ 

certain holding on the ground that he had been dis- 
possessed by the defendant, who had been putin 
possession by the landlord, is, by virtue of 8. 139A 
of the Chota Nagpur Tenancy Act, not cognizable 
by a Civil Court, The fact that a declaration is also 
sought to the effect that the plaintiff is an occupancy 
tenant does not exclude the case from the operation 
of the section. Pat DruPLAL Sanu v. BHEKHA a 


8. 231—Suit to setaside sale on ground of 
fraud—-Limitation—Limitation Act (IX of 1908), 
Sch. I, Arts. 12, 95. ` i 
A suit for declaration that a sale has been fraudu- 
lently confirmed and for recovery of possession of 
the land sold, not being one under the Chota Nagpur 
Tenancy Act, is governed by Art. 95 of the Limita- 
tion Act and not by 8.231 of the Chota Nagpur 
Tenancy Act. ` 

Where a sale is sought to be set aside on the ground 
of frauJ, the specific Art. 95 ofthe Limitation Act 
ought to be applied in preference to Art. 12 which is 
a general Article. Pat RAMESHWAR NARAIN SINGH v. 
MAHARIR Prasan, (1926) Pat. 225; A. I. R. 1926 Pat. 401; 
5 Pat. 759 529 
———— $. 25 8-~Suit to set asideex parte decree— 

Negligence, gross, if fraud. 

Negligence, however gross, cannot amount to fraud; 
and so long as fraud. as distinct from gross negli- 





` gence, is not established, s 258 of tMe Chota Nagpur 


Tenancy Act isa bar to a suit to set aside an ex parte 
decree for rent passed against a minor. =} 
Negligence and fraud are in truth mutually exclu- 
sive conceptions, although the same facts May be evi- 
dence either of one or of the other. Pat Ras Goran 
Acuarsya GOSWAMI v. UPENDRA AOHARJYA QOSWAMI, 5 
Pat. 768; A. I. R. 1926 Pat. 528 437 


Civil procedure—Ez parte proceedings. See Lunacy 

Act, 1912, s. 40 n 956 

Issues, omission to frame, effect of. 

If there is no issue framed ona question but the 
parties have adduced evidence and discussédit before 
the Conrt, and the Court decides it as if there was an 
issue about it, the decree need not be set aside in 
appeal on the ground merely that no such issue was 
framed, for the mere omission to frame an issue is 
not fatal to the trial of the suit. B Suri SATYADHYAN- 
TIRTHA SWAMI v. RAGHUNATH DAJI Patil, 28 Bom. L. R. 
743; AL R 1926 Bom. 384 827 
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Partnership—Accounts, suit for—Preliminary 
decree, effect of—Plaintiff unwilling to proceed— 
Procedure. 

When once there has been a preliminary decres 
ordering the taking of accounts, and the plaintiff does 
not desire the case to proceed, the.proper course is 
to transpose the plaintiff to the position of defendant 
and make the defendant plaintif., A Devt CHAND v, 
Parsuu Lat, 24 A, L. J. 694; A. I.R, 1926 All, 582 








nae: 6 
Preliminary decree-not;passed—Final decree, 
whether valid. See MORTGAGE suit 686 
Process-server’s report—Admissibility in 
evidence, ` : 

The report of a process-server is not admissible in 
evidence if he has not been examined asa witness in 
the case in relation to it. L Fates MOHAMMAD v. HAKIM 
Kuan, A. I, R. 1926 Lah. 629 825 

Suit for possession—Parties found to be joint 

owners—Relief to be granted. . 

In a suit for possession of land, if the Court finds 
that parties are joint owners of the land in dispute, the 
proper courss for the Court is not to dismiss the suit 
directing the plaintiff to apply to the Revenue Authori- 
ties for partition but to give the plaintiff a decree for 
joint possession to the extent of his share therein. L 
Urram SINGH v. OHUHRA, A. I. R. 1926 Lah. 567 253 


Civil Procedure Code (Act V of 1908),s. 2 (11) 
—Legal representative—Person taking away property 
of deceased, whether executor de son tort—Suit 
against estate—Executor de son tort, whether can be 
impleaded as party in presence of legal representa- 
tive, 

A person does not by merely taking away a portion 
of the property ofa deceased person, while there is 
a legal representative present, become an executor 
de son tort of the estate of the deceased. 

While a legal representative within the -primary 
meaning of the word is in existence an executor 
de son tort need not necessarily be added as a party to 
asuit instituted against the estate of the deceased, in 
addition to such legal representative. 

A person does not become an executor de son tort 

‘ unless he intends to act as the legal representative of 
the deceased and to represent his estate by inter- 
meddling with it. G Sarva Ranuan Roy CHOUDHURY 

v. SARAT OHANDRA Biswas, 30 O. W.N. 565; A.I. R. 

1926 Cal. 825 ° 695 


——— sS. 2 (12). See C. P. O., 1908, O. XX, R. = 
69 
-———— s. 10, See P. P. O; 1908, O. XXIII, R. 1 942 
> -8.10—Same issue involved in appeal pending 
in High Court and in suit pending in another 
| Court inter partes—Stay of suit. . 

Under s. 10, C. P. C., a High Court can order the 
stay of a suit, the matter in issue in which is also in 
issue in an appeal pending in the High Court froma 

reviously instituted suit between the same parties, 

RIKHI Kess v. Mera Ram 958 

———*s. 11—Controversy in subsequent suit left 

open in previous suit—Res judicata. ` 

Where the matter in controversy in the subsequent 
suit was expressly left open in the previous suit, 
the subsequent suit is not barred by the rule of res 
judicata. L Mun Koar v Diwan CHAND, 392 
—— S, 11—' Directly and substantially in issse— 

Rent suit deciding question of title incidentally 
` between co-defendants—Subsequent suit . between 
co-defendants on, title—Res judicata 


Pen 
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° 

The decision ofa question of title raised incident- 
ally between two co-defendants ein g rent suit, does 
not operate as res judicata in a subsequeat suit be- 
tween them. G DHARANIDHAR BHANDARI v. HEMANGINI < 

. 625 

ss.. 11—Res judicata—Cross-suits Aa 

same parties—Decision in one, whethér operates as 
res judicata in the other. ; 

If one of the two cross suits between the same 
puus arising out of the same transaction is ‘decided 

efore the ,gther andthe issue for decision in both 
suits is the same, the decision inthe one suit oper- 
ates as res judicata in the other. A SUNDERLAL-KAPOOR 
CHAND v. Bawan Prasap-Kamta PRASAD 694. 
- S. 11—Res judicata—General principles 
cannot widen the express terms of the section, 

There being a distinct provision in s, 11, C. P. O., 
that a decision will be res judicata only, if, inter alia, 
the Court trying the former suit was competent to, 
try the subsequent suit, the general principles of 
res judicata cannot be invoked to make the doctrine 
applicable to cases where the former Court could not 
try the later suit. 

The essence of a Code is to be exhaustive on matters 
with which it deals. L NATHU MAL-MANOHAR Lan v. 
LACHMI NARAIN-GAURI SHANKAR 910 


S. 11—Res judicata—Section 11 not exhaustive 
—Decree obtained by deliberate suppression of acts 
operation of, as res judicata. A 
The plea of res judicata is not confined to the pro- 
visions of s. 11, C. P. C., but may be invoked under 
general principles of law. 

Where the parties to a suit for partition of 
a portion of an estate obtain a úecision of 
the Court as to their respective rights, deliber- 
ately suppressing the existence of nearer claimants 
neither of them can, in a subsequent suit for partition 
of the remaining portion of the estate, be allowed to 
question the finality of the previous decision on the 
strength of the fact which they knowingly suppressed 
at the trial of the former suit even though the Court 
which decided that suit is not competent to try the 
subsequent one? L SAHIB ZADI BEGUM v. MUHAMMAD 
Umar, 2 L. C. 281; A. I. R. 1926 Lah. 603; 27 P. L. R. 
904 1002 


Ss. 11—Res judicata between _co-defendants— 

Partition suit, 

Where there isa conflict between co-defendants 
and the judgment defines the real rights and ob- 
ligations of the defendants inter se, the decision 
being necessary in order to give tee proper relief to 
the plaintiff, it operates as res judicata hetween the 
defendants. 

Where there isa complete decree for partition, the 
rights ofeach party are determined not only ag 
against the plaintiff, but a against all the other 
parties including co-defendants. 

In order, therefore, to determine whether a decision 
ina partition suit operates as res judicata, the nature 

+ of the suit must be borne in mind. S NIAMAT v. UMAR 

y . 

S. 11, Expl. IM—Alternative cause of cae 
for alternative relief, whether must be pleaded— 
Res judicata— Pre-emption suit—Pre-emptor, whether 
bound to set up his own tijledh alternative. 

A plaintiff 18 a pre-emption suitis not bound to 
plead alternatively that he isthe sole owner of the 
property in dispute or ofa portion of it and that 

1 the vendor had no title to'it; and hig failure todo 
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so would not operate asa deci®ion against him on 
the question of title ynder the doctrine of res judicata. 
An alternative catise of action for an alternative relief 
is not a matter which ought to be made a ground of 
‘attack: within the meaning of Expl. IV to s. 11 of the 
0. P. ©. O Asip HUSAIN v. Sart HUSAIN, A. L R. 
1926 Oudh 545 71 


—- -— 88. 11, 47—“Res judicata”, whether appli- 
cable, to execution proceedings—Decision incorrect 
in law, applicability of res judicata—Trespasser 
in possession --Decision on contest against, how far 
binding on real owner. $ 
The principle of res judicata is applicable to execu- 

tion proceedings. A person who has been brought 
on record as the legal representative of a deceased 
judgment-debtor after due notice is, therefore, de- 
barred from raising any objection to the execution 
of the decree on the ground .that he was not the 
. legal representative of the deceased debtor and 
should not have been brought on record as such, as 
the decision, having become final and binding as 
between the parties, cannot be re-agitated in a sub- 
sequent stage of the execution proceedings. 

A decision cannot fail to operate as res judicata on 
the ground that it is erroneous in law, 

A decision obtained on contest on the merits 
against the holder af a property, who is subsequent- 
ly found to be a trespasser, does, in the absence of 
anything to show that the decision was obtained 
through fraud or collusion,- bind the rightful holder 
of the property. N Tantapat v. RANGNATH, 9 .N. L.J. 
183 963 


— $. 11,0. XXXIV, r. 4—Moriguge—Suit for 
sale—Final decree not executed—Subsequent suit by 
mortgagor for redemption, whether maintainable— 
Res judicata. 

When in a suit on mortgage, a mortgagor has failed 
within the time fixed in the preliminary mortgage- 
decree for sale to pay up the amount due under the 
decree, and a final décree for sale has been obtained, 
a subsequent suit for redemption by him or his re- 
presentafives-in-interest does not lie and his cause of 
action is barred by res judicata. Ni 

In all suitson mortgage which are successful, the 
mortgage, so far as parties to the suit are concerned, 
is merged in the decrec and the mortgagor's rights 
are only exercisable: under the decree and do not exist 
any longer outside it. The right to redeem, there- 
fore, can be exercised only as provided under and not 
outside the decree. It follows then that, after a 
decree ina mortgage suit, whatever the form of that 
decree, whether pr foreclosure, sale or redemption, 





the partieto the mortgage and to the suit and their ` 


legal representatives or assignees cannot maintain in 
future any separate suit or any claim arising out of 
the mortgage. ° Sg 

Any payment made by the mortgagor after the 
passing ofthe order absolute for sale is not a pay- 
ment qua mortgagor in the exercise of the right to 


redeem, buta payment by the judgment-debtor to , 


avert the sale, in the exercise ofa right given him 
qua judgment-debtor springing from and dependent 
on the execution of the decree by the mortgagee. M 
THIRUKONDA ELLARYAN V. NAKONDA RANGASWAMI AIYAR, 
50 M. L. J. 612: 49 M..691; A. I. R. 1926 Mad. 816 607 
- 88. 16, 17—Administration sutt-—Place of 
suing—Portion „f  immoveable property within 
jurisdiction of Court, effect of. 

A cuit for the administration of the estate of a 
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deceased person is cognizable by a Court within 

whose jurisdiction a portion of the immoveable-pro- 

perty comprised in the estate is situate. L Surv RAM 

v. PRAHLAD Ral, 2 L. O. 237; A. IL R. 1926 Lah. 503; 27 

P. L.. 398 - 691 

8.16 (d)—Suit on pro-note with declaration 
for lien on immoveable property—d urisdiction. 

A suit on a pro-note with a prayer for a declaration 
of lien on immoveable property is cognisable only by 
the Court within whose local jurisdiction ihe property 
is situate. L Jar Dev SINGH v. JAI SINGH 52 
— 5 21—Appellate or Revisional Court, when 
can set aside decree for want of territorial juris- 

detion. E : : 

To entitle the Appellate or Revisional Court to set 
aside a decree on the ground that the trial of the 
suit took place beforea Court which had no terri- 
torial jurisdiction over the property in dispute, all 
conditions laid down in s. 21, ©. P. C., must be 
fulfilled, G RADHAMATULLA MONDAL v. Lokeman DAFA- 
DAR 544 


S. 34. Seé SONTHAL PARGANAS SETTLEMENT 





REGULATION, 1872, s. 6 ETC. 627 
=- $, 47, 

See C. P. ©., 1908, s. 11 963 

See C. P. C., 1908, O. XXI, r. 2 234 

See C. P. O ,1908, O. XXI, r. 90 657 

See IÈXECUTION OF DECREE 963 


8. 4&7— Execution of decree—Property in 
excess of that specified in decree taken possession 
of by auction-purchaser—-Suit by judgment-debtor to 
recover such property, maintainability of—Sale 
proclamation, ambiguity in—Decree, reference to, 
whether permissible. 

Section 47 of the O.P.C. is no bar to a suit 
instituted against an auction-purchaser, who was not 
the decree-holder, by one of the judgment-debtors to 
recover possession of property which could not be sold 
in execution of the decree but, which was taken 
possession of by the auction-purchaser, 

‘ Where property has been sold in execution of a 
mortgage-decree and there is ambiguity in the sale 
proclamation, the Court must look to the decree in 


order to discover what was actually sold. APuiarty , 


Lar v. RAM CHANDRA 771 


--——— S. 47—Legality of sale, quesiion of,. between 
judgment-debtor and auction-purchaser, whether one 
under 3. 47, C. P. C. 

A question ‘arising out of an execution proceeding 
relating to the legality of a sale betwêen the judg- 
ment-debtor on the one hand, and the decree-holder 
or the auction-purchaser on the other, is a question 
relating to the execution, satisfaction or discharge of a 
decree within the meaning of s. 47, O. PeC. A 


Sanu Nann KISHORE v. SHADI Ram, 24 A. L.J. 519; A. . 


1. R. 1926 All. 157 137 
———— 8, 47, O, XXI, r 2-—Hxecution of decree— 
Agreement to execute decree for less than decretal 
amount, whether can be pleaded in execution— 

Adjustment and satisfaction of decree.  , 

The satisfaction and adjustment of a decree refer- 
red to inr. 2 of O. XXI of the O.P. O. areadjust- 
ments and satisfactions subsequent tothe decree. 

A decree which on the face ofit is enforceable to 
the full extent cannot, in execution proceedings, be 
challenged as being inexecutable wholly or in part, 
on account of an agreement between the parties 
entered into prior to the passing of the decree. For 
instance, where a judgment-debtor sets up in execu- 
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tion of a decree an arrangement between himself and 
the decree-holder arrived at prior to the passing of 
‘the decree that though the decree should be passed for 
a certain sum itshould only be executed for a lesser 
@um and not for the whole amount, he is not seek- 
ing the aid of the Court to determine any question 
relating to the execution of the- decree as passed by 
the Court but is asking the Court to embark on an 
enquiry whether the decree to be executed is the 
decree as passed by the Court or‘ as agreed upon 
between the parties, a matter which cannot be agitated 
either under s.47 or. under r.2 of O. XXI of the 
C. P.O. RMUuLLA Rauzas v. Maune Po Karna, 5 Bur. 
L. J. 41; 4 R. 118; A. I. R. 1926 Rang. 140 773 


——-g— S. 47, O. XXI, r. 66—Ezecution of decree— 
Mortgage decree—Order directing sale of properties 
in particular order—Appeal, whether lies. 

It is not every order under r. 66 of O. XXI of the 
C. P. ©. that would be appealable because no right 
of appeal is specially given against orders under that. 
rule, but if any such’ order is passed such as would 
fall within the purview of s. 47 ofthe Code, effect. 
should he given to the provision that all orders under 
s. 17 are appealable. , ; a 

A question arising between a purchaser who has 
been subrogated to the rights of a prior mortgagee 

. and the mortgagor relating to the order in which the 
mortgaged properties should be brought to sale, isa 
question which relates to the execution of the decree; 
and inasmuch as it arises between the parties to the 
decree it falls within the purview of s.47 and any 

order relating thereto is, therefore, appealable. M 

ARUKAPALLI NARASIMHA Rao V. ARUMILLI SUBBARAYUDU, 

23 L. W. 765; 51 M. L. J. 135; (1926) M. W. N.566; A. 

1. R. 1926 Mad. 834 492 


S, 72— Decree sent to Collector for execution 
-—Collector ‘reporting inability to do anything— 
Procedure for the Court. i 
Where the Oollector to whom a decree has been 

. sent for execution under s. 72, GP, O. reports his 
inability todo anything, the Court should not file 
the execution application but should proceed with 
the execution of the decree in accordance with law. L 
Buowant MAL v. ALLAH Wasaya : 199. 

ome S. 73, O. XXIL r. 12—Haxecution of decree 

-~Rateable distribution, application for—Death of 

applicant—Substitution of legal: representatives— 

Execution, completion of—Rateable distribution, 

whether can be allowed. 

Ordinarily, a*decree-holder is entitled to realise his 
dues from the property of the judgment-debtor. It is 
only by virtue of 5.73 of the C. P. C., that rateable 
distribution between the different decree-holders is 
allowable® 

A Court cannot on equitable grounds grant a relief 
about acause of action which is created by and 
especially provided for in a-Statute, if the matter does 
not fall within the provisions of the Statute. 


Defendants and plaintiffs’ father applied for execu- - 


tion ‘of their respective decrees against the same 
\judgment-debtor. Plaintiffs’ father also made an 
application for rateable distribution of the assets 
under # 73 of the C.P.C. Thereafter, he died and 
the property which was attached in execution of the 
< defendants’ decree was sold and the decree-holder 
was allowed to set off.the purchase-money against the 
decretal amount, After the sale, plaintiffs made an 
application for substitution in the place of their 
deceased father in the execution proceediggs and the 
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. 
substitution was allowed. They then applied for 
rateable distribution of the assets jn respect of the 
execution levied by the defendants : . > 

Held, that on the death of the plaintiffs’ father it 
was open to the plaintiffs to apply immediately for 
carrying on the proceedings in execution of the decree 
or toapply for fresh execution under ©. XXI, r. 16 


-of the C. P. C., and that they having failed to do so 
` and the defendants having in the meantime carried 


out the execution of their decree into effect and having 
recovered their dues, no rateable distribution could be 
allowed after the execution had been completed.. © 


“AKHOY Kumar TALUKDAR v. SURENDRA Lat Pan, 300. 


W. N. 735; A. I. R. 1926 Cal. 957 378 


s. 80,0. XXII, r. 10—Suit against Railway 
Company—Company taken over by Government— 
Secretary .of State impleaded as party—Notice, 
whether necessary. ° 
Where during the pendency of a suit against a 
Railway Company the Company was taken over®)y 
Goverament and the Secretary of State for India 
was substituted as defendant in place of the Railway 
Company : j 

Held, (1) that there was no institution of a suit 
against the Secretary of State within the meaning of 
s. 80 of thé C. P. O. and that the matter was one of 
a devolution of aright during the pendency of tlie 
ries oe was governed byr. 10 of O. XXII of the 

(2) that, therefore, no notice to the Secretary of 
State under s. 80 of the C. P. O. was necessary. A 
G.I. P. Ratway v. MAHADEV RAM-BADRI Das, 24 A. L. 
J. 726; A. I. R. 1926 All. 585 351 


8.100. See ALSO APPEAL, SECOND. 
S, 100--Finding as to factum of mortgage — 

Second appeal. i 

A finding asto the factum of a mortgage based on 
admissible evidencé cannot be impugned in second ap- 
peal, O BAJRANG SINGH v. ABADAN 283 

S. 100— Finding of fact based on hearsay 
evidence—Second appeal, interference in. 

A finding of faet based on hearsay evidence is not 
binding in second appeal. O SipuxsuwarR ù, GANGA 
Sacar, 13 O. L. J.61; A. I. R. 1926 Oudh 464 455 
—— 8, 100— Second appeal. 

The finding that a mortgage alleged in the plaint 
is not proved isa finding of fact and cannot be im- 
pugned in second appeal. O MAHADEO Lat v. PIRTHIPAT, 
SINGH, A. I R. 1926 Oudh 546 253 


s. 100—Second appeal—Legal necessity, 
conclusions about, whether can be Ossailed. 

The correctness of the conclusions of tHe lower 
Appellate Court as to the existence of legal necessity 
can be examined in second appeal. N MOTIRAM v. 
TokayaM . 1006 
— s. 104 (1) (f), Sch. Il, para. 20--Award 

made without intervention of Court— Order remitting 

award for re-consideration—Appeal. 

. Under s. 104 (1). (f) C. P.O. it is only the final 
order on an application to file an award made with- 
out the intervention of the Court that is appealable, 
Therefore, an order remitting an award to the arbitra- 
tors to make a fresh order in compliance with the 
agreement of reference is not appealable. L Fazau Din 


v., DiaL SINGH 0 pe f 779 
——— 8. 109 (c)—Inheritance of cash allowances 








whether governed by Inam Rules or pension law, 


—Question, wthether of public importance—Leave 
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to appeal to Privy Countil, whether should: be 

granted. s. e ETEA 

An appeal raising the question whether inheritance 
of the cash allowances known comprehensively in 
Berar as “lawajama“ is governed by the Inam Rules 
or by the law relating to ordinary «pensions, fails 
within the “scope of s. 109° (c) and is a fit case for 
appeal to His Majesty in Council, as the question is 
one of considerable public-importance involying many 
families of position, N SAHEBRAO v. JAYAWANTRAO 7.51 
S. 110-—Suit relating to water-way—Claim 

of exclusive user—Appeal to e Privy Council— 

Valuation, ` 

For the purpose of determining whetler, the con- 
ditions laid down in s. 110 ofthe, O, P. ©., with 
regard to the value of an appeal are satisfied,” the 
decree is to be looked ‘at ag it’ affects the interests 





"of the party who is prejudiced by it, and who seeks 


to relieve himself from it by appeal. . 

Where the dispute between the parties relates to 
the obstruction of a water-way over which one of the 
parties claims an exclusive right of,user, the case 
falls within the second clause of s. 110 of the C. P. C., 
and the Court must determine the value of’ the 
difference between the exclusive use of the water-way 
by one party and the sharing of that, use by that 
party with the other. RM. E Moonta & Soxs v. Lean 





Suan Sway,5 Bur. L. J. 23; 4 R.92; A. I. R. 1926 
Rang. 138 : 107 
~ s. 115. 
See O. P. O., 1908, O. XXIII, r.1 480 
See COURT-FEE : ; 129 


——— S. 115—Appeal entertained ‘without juris- 
diction—Revision. 

Wherean Appellate Court entertains and decides 
an appeal which is not permitted under the law, its 
order is liable to be set asidein revision. GC Gour 
Route v. Dieampor Gre, 30 C.W.N. 586; A. I. R. 


1926 Cal. 790 669 


s. 115—-Erroncous decision—Revision. 

A lower Court’s decision ona point of law, how- 
ever erroneous it may be, cannot be. interfered with 
in revision unless the Court has 8xercised its juris- 
diction illegally or with material irregularity. N 
DADAKHAN v. NAMDEO D 5 

s.115—Interference by High Court—Error 
of law, whether ground for revision. 

Anerror of law is nota ground for revision under 
s. 115 of the C. P. O. : 

A Court cannot at the same moment refuse to exer- 
cise its jurisdiction and act in the exercise of it with 
material irreg arity. The one ground excludes the 
other. ' 

The High Court will be slow to interfere in revision 
where there is an alternative remedy open to the 
aggrieved party. C BasaRATULLA MEAN v. REAZUDDIN 


Mean, 30 C. W. N. 570; A.I. R. 1926 Cal. 773753 0. 
679 ` ; 705° 
5. 115— Lower Courts order accepted— 


Interference in revision. : 
Where a parbyehas accepted a lower Court's order, 
the High Court will not interfere in revision. L Rup 
CHAND-PRITRI CHAND V. HARDAYAL Mat, 8 L. L.J. 273; 
27 P. L. &. 458 ; 420 
s. 115—Revision—-Interference when another 
remedy open—Permtting defendamt to fetch witness 
and dismissal of suit after -arguments—Material 
irregularity. : ` 


Under excgptional cireumstances interference in re-° 
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vision is permissible even when another remedy by 
way of suit is open tothe petitioner. ~ 

Permitting a defendant to fetch a witness in the 
absence of plaintiff or his Counsel after conclusion 
ofarguments and lateron dismissing suit in default, 
is a material irregularity. justifying interference in 
revision. L Imam Bistro. Fazan MUHAMMAD Suan, 8L., 
L. J. 423; A. I. R. 1926 Lah. 612 359 


——-s, 115, O. XXI, r. .89—Application for 
information ‘of decrétal amount—Information 
correctly supplied—Fatlure to suggest deposit of 5 
per cent. of such sum in addition, whether ground 
for revision. , n 
Wherein application is made toa Court asking for 

information .as to decretal amount due under the 

decree and such information: is correctly suppli@d, the 

failure on the part of the Court to suggest that a 

deposit of 5 per cent. for payment to the auction- 

purchaser should also be made in addition tothe sum 
due under the decree is no-ground for interference 

in revision. kh MUHAMMAD DIN v. Suarampat, A. L R. 

1926 Lah. 639 377 


s. 115, O. XXXII, r. 7—Application for 
leave to sue as: pauper—Procedure—RBvidence— 
Revision, whether lies. __ 

An application for leave to sue as a pauper: was 
granted merely on the ground that there was no 
evidence tb show that the applicant had money ' 
with which to pay Court-fees, The applicant let in no 
evidence of pauperism and did not present heraelf for 
examination. On revision : : 

Held, that the order granting leave must be set 
aside and the application re-heard each party, being 
allowed to letin such evidence as it might desire 
to letin. M THUMMALAPALLI VENKATAKRISHNAYYA v. 
THUMMALAPALLI SAYAMMA, A. I. R. 1926 Mad. 958 175 


S. 141—Ezecution proceedings, 
` None of the provisions of the C. P. C. are made 
applicable to execution proceedings by reason of the 
provisions of s. 141 of the Code. © BASARATULLA 
Mzan v. REAZAUDDIN Mean, 30 O. W. N. 570; A. LR. 
1926 Cal. 773; 53 C. 679. - 705 


ss. 144, 151—Restitution application, nature 
of—Duty of Court—Refusal on equitable considera- 
tions— Restitution under inherent powers of Court 

—Complete restitution impossible— Partial restitu- 

tion. ` ; 

Section 144, O. P. C, ie mándatory and a Court 
proceeding under it is bound, when a“decree has been 
reversed, to cause such restitution to be made as will, 
so far asmay be, place the parties in their previous 
‘position. There is nothing in law to justify refusal 
to, order restitution on merely equitable ¢onsidera- 
tions arising out of events subsequent to the decree. 

Apart from the mandatory provisions of s. 144, CO. P. 
C., an order for restitution may be made by a Court in 
the exercise of its inherent jurisdiction under s. 151 
C. P. Q.. f : 

There is no warrant for the view that.if complete 
restitution all round of the positions occupied by all 
parties cannot be effected, then no order should be 
passed under s. 151, O. P. O., ordering restitution. L 
GUJAR Mau v, NARAIN SINGH 804. 


———- 8.145. See C. P. C., 1908, O. XXI, r. 2 234° 
-——— s, 148.. See C. P, O., 1908, O. XXII, r. 1 
J - 942 
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s. 151, ` 
See C. P. C., 1998, 5. 144 


| 804 
See O. P. C., 1908, O. IX, R. 9 411 
See ©. P. Cs, 1908, 0, XXXIX, rr. 1,2 ` 540 





5. 151— Name of respondent firm wrongly 
given in appeal—Court's power to allow rectification. 
An accidental mistake in the name of a party ought 

to be allowed to be rectified under s. 151, CO. P.O. L 

Ratran COHAND-BHAWANI DAS v. KEWAL Ram-Rup 

Cuanp, 8 L. L. J. 393 11 

— 55, 151,152—Amendment of decree—Decree 
in conformity with judgment—Successor of Judge 
who delivered judgment, whether entitled to construe 
judgment. Ag < ; Sa 
Where a decree is on the face of it in conformity 

with the judgment upon which it is based, a successor 

ofthe Judge who delivered the judgment has no 
power to amend the decree, in order to bring it into 
conformity with what: he conceives to have been. the 
real intention of the Judge who delivered.the judg- 

ment. C Nrrenpra : CHANDRA BHATTACHARYA vV. 

Digenpra Nara De, A. I. R. 1926 Cal. 1100 195 

~— S. 151, O. XLI, r, 23— Trial Court deciding 

all issues—Order of remand for re-trial, appealability 








of. . ; 
Where the Court of first instance decides all the 
issues, but the Appellaté Court, being of opinion that 
the case was not properly decided, remands the'case 
for re-trial giving. liberty to parties to adduce fresh 
evidence on certain points, the order of remand is not 
appealable, inasmuch as it is one passed in exercise 
of the inherent jurisdiction of the Court and not 
under O. XLI, r. 23, (CO. P.O. PatD. JAGESHAR JHA 
v. Maurar S1nGH, (1926) Pat. 302; A. I. R. 1926 Pat. 
516 i 440 
O. II, r. 2,applicability of—Execution pro- 

. ceedings—Partial execution, if permissible. . 
Order IJ, r. 2, O: P. C., does not apply to proceed- 
ings in execution. Therefore, the execution of only a 
portion of a decree is no bar to a subsequent execution 
of the remainder. `G UPENDRA Natu Bose Roy OHow- 
DHURY v. K. B. Dutt, 43 C. L.J. 596; 53 C. 582; A. I. 
R. 1926 Cal. 1019 


O. VI, r. 17—Amendment of plaint, grant of, 
principles governing—Cause of action, new, intro- 
duction of—Limitation, plea of, whether can be 
raised at hearing. : 

Courts, not_unoften, from motives of convenience, 
permit amenfments ‘of plaints léaving it to the parties 
at the hearing of the suit to argue the question whe- 
ther the amendment is entertainable in law or whether 
the operation of the Limitation Act does not render it 
time-bdrred. Itis always open to the defendant at 
the hearing of a suit to raise the question as to the 
nature of an amended plaint and whether it can be 
deemed to have been filed within the period of limita- 
tion. | 

‘For purposes of limitation a suit must be consider- 
ed to have commenced on the date on which-the plaint 
was first presented unless the amendment introduces 
a new cause of action in which case the starting point 
of lintitation must be reckoned from the date of the 
filing of the amended plaint. , 

To determine whether'a nėw cause of action, is pre- 
sented on amendment.so as to render it subject to 
the defence of limitation, the Court must look to the 
substantial nature of the claim introduced by the 
amendment and not to the formal manper in which it 
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is inserted. ~S GORDHANDAS v. FIRM or GOKAL KHATAOO, 
A. I. R. 1926 Sind 264 ° 
—— 0. Vi; r, 17—Amendmenfof plajnt so asto 
deprive defendant of plea of limitation, whether, 
permissible. ` z 
Itis a cardinal principle of the law of amendment 
of pleadings not only that a plaint should not be 
amended so as to change the cause of action but it 
should not be amended in.such a way as will take 
away a valid defence under the Law cf Linmfitation. 
A plaint which is based ona loan alleged to have 
been made of a ¢ertain date and which is’ dismissed 
both by the first and Appellate Courts as being barred 
by limitation cannot be allowed in second appeal to 
be amended so as to change the date of the loan into 
alater date and thereby deprive the defendant of 
his plea of limitation. M ADDANKI LAKSHMANACHARLU 


` v. Mappurt VENKATARAMA NAJACHARLU, 23 L. W. 774; 


(1926) M. W. N. 392; ATI. R. 1926 Mad. 827; 51 M. L. J. 
414 





e 
— 0. VI, r. 17—Pleadings and proof —Appeal, 
second—New case, whether can be set up—Redemp- 
tion, suit for—Mortgage alleged not proved. 

A plaintif should be pinned down to the specific 
case which he has set up in the plaint and should not 
be allowed to set up a new case in second appeal for 
which there was no adequate investigation in ‘the 
Courts below. : 

Where a plaintiff claims to redeem a particular 
mortgage and that claim fails, he should not be allowed 
to substitute another and a different mortgage in place 
of the one which he had originally alleged. A PARTAP 
v. Ram SEWAK 304 


——— 0. IK, r, 4- Dismissal of suit for d — 
Remedies, whether exclusive, f 4 sina 
The two remedies provided by r.4 of O. IX of the 

C. P. C., viz.. a fresh suit, or an application for restora- 

tion, are not mutually exclusive. A TcLsH1 SINGH v. 

O PRORARAN Rar, L. R. 7 A. 334 Rev; A. I R. 1926 AlL 
7 187 

— O. IK, r. 4—Plaintiff attending Court in time 
~-Mistake as to Court room—Dismissal in default— 

Fresh suit timg-barred—Restoration. 

Where a plaintiff comes from a long distance to 
but owin 
mistake as to the Court room in which he ted t 
appear fails to put in appearance and the suit is dis- 
missed in default, his non-appearance must be held 
to be unintentional and the auit should be restored 
especially ifa new suit would be barred by limitation, 
L NANHUM V. JUMMA, A. I. R. 1926 Lah 634 881 
——— 9. IX, rr.4, 9—Dismissal of guit when 

plaintiff is away to ease himself— Restoration. 

When the plaintiff attends the Court but fails to 
appear when he is called, because he had gone to ease 
himself, there is sufficient reason for his non-appear- 
ance and the suit if dismissed in default should be 
restored to file. L Haxam Rar v. RAHIM Baxusy. 8L 
L. J. 422; 27 P. L. R. AH ; 402 

-— O, IX, r. 4, 0. XXI, r. 90, O, XLII, r, 1 j) 

—Erzecution of decree—Sale, application to set aside 
—Dismissal for default of parties—Application to 
set aside dismissal, whether maintainable—Fresh, 
PRC, whether can be made—Appeal, whether 
ies. A 
Where an- order is passed 





‘dismissin an applicati 

to set aside a sale merely on default of Shen pa 
by the parties and not on the merits, the applicant 
isnot debarred from making a fresh application for 


700° 


“RAHMAN v. AHMAD DIN, A. I. R. 1926 Lah. 571 
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the same ‘purpose, provided he refers the application 
within the time allowed by the Statute of Limitation 
and the application Stherwise is duly made according 
to the reGuirements of the law. 

Whether an appeal lies from an order must depend 
in: eich case upon the construction of the order. 

In dismissing an application to set aside an execu- 
tion sale for default when neither party appears on 
the case being cafled for hearing, the Court does not 
refuseeto set aside the sale but in the absence of the 
parties refuses to consider whether the sale should 
be set aside or not. Such an order is not appealable 
under O. XLII, r. 1 (7) of the ©. P? C. 

An application under O. XXI, r. 90 of the C. P. O. 
isa proceeding in execution and r. 4 of O. IX of the 
Code has no application to such a proceeding. C 
BASARATULLA Mean v. REAZAUDDIN .MEAN, 30 C. W. N. 
570; A. L R. 1926 Cal. 773; 53 O. 679 705 


— 0. IX, r. 8, O. XVII, r. 3—Dismissal for 
failure toamend plaint~Judgment not on merits— 
vision, interference in—Punjab Courts Act (VI 

of 1918), 5. 44. 

Acsuit cannot be dismissed under O. IX, r. 8, C. P. 
C., for failure to amend the plaint and pay the costs 
of adjournment. Nor can sucha dismissal be treated ' 
as one under O. XVII, r. 3, C. P. C., where there is no 
judgment on merits. Such a dismissal is a material 
irregularity justifying interference in revision. L 
312 


0. IK, rr. 8, 9—Previous suit dismissed in 
default-—Subsequent in effect the same but claiming 
different relief—Bar, 

Where a suit is dismissed in default under O. IX, 
r. 8 a subsequent suit which isin effect the same but 
ostensibly claims a different relief, is barred. L 
MUHAMMAD Kuan v. Nexay, A. I. R. 1926 Lah. 562 5 
i 20 
-~——-— 0. IX, r. 9—Case adjourned—No notice of 

adjourned date to plaintiff—Case dismissed for 

default—Sufficient cause for  non-appearance— 

Restoration. j ; 

Where a suit is dismissed for default ona date of 
which the plaintiff or his Counsel èis not informed, 
there is sufficient cause for non-appearance of the’ 
plaintiff and his application for setting aside the dis- : 
missal ought not to be refused. L FIRM ISHAR Sincu-3 
DHARAM Sinau v. Fram RAM DAS-KARAM OHAND 245: 

— O. IK, r. 9—Plaintiff's application for 
adjournment rejected and suit dismissed—Procedure. 





A Court should not refuse a plaintiff's application ' 


for adjournment and dismiss his suit if his claim is 
not frivolous andhe has been conducting his case with 
average diligence, and thereis no question of the 
defendant's position being so changed as to make it 
necessary to refuse the plaintiff's request. M RAGHAVA 
AYYAB v. RAMASWANI Lyvar, (1926) M. W.N. 434; A. I. 
R. 1926 Mad. 859 §36 
O.IX, r. 9—Plaintiff going to inform his 

Counsel-—Dismissal in defaylt—Restoration. 

That upon his case being called the plaintiff went 
to call his Counsel, from another Oourt and before his" 
return after two minutes the suit was dismissed for 
default is sufficient reason for his non-appearance 
and the suit should be restored. L Baxawat v. aoe 

6 < . 1 
———— 0. IX, r. 9, ©, XXI, 89, s. 151—Application 
to set aside sale on deposit—Diemissal for default 

—Restoration. . 





_ An application under Ọ. XXI, r. 89,0. P. C., dis- 
* a 
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missed in default cannot be restored under O. IX, r. 
8, C. P. C. ce thet i 

Inherent powers under s. 151, ©. P, C., must be 
exercised with the gredtest caution especially when 
such exercise of powers interferes with rights of 
third parties. B BHaevan SAVLARBAM SONAR v. DATTA-® 
TRAYA JAYANT PURANDHARE, 28 Bom. L. R. 686; 50 B. 
457; A. I. R. 1926 Bom. 377 ; 411° 
——— 0, IX, r. 13, O. XLIH, r. 1 (d)—Ex parte 

decree, application to set aside—Order settiny aside 

decree on condition—Condition not complied with 
' —Dismissal of application—Appeal, whether Lies. 

A Court has, under r. 13 of O. IX of the C. P. C. 
power to make an order setting aside an ex parte 
decree as against the defendant upon such terms as. 
to costs, payment into Court or otherwise as it thinks 
fit, and whatever may be the conditions impodéd by 
the Court in accordance with the rule, an order set- 
ting aside an ex parte decree is not appealable, nor 


can the applicant by failing to comply with the con- ` 


ditions imposed, with the result that the application is 
rejected, make an order appealable which, in the first 
instance, was not appealable. B Faxircowpa BHIMAN- 
GOWDA V. VISHNUDAS VENKATESHDAS, 28 Bom. L.R. 
578; 50 B. 326; A. I. R. 1926 Bom. 353 321: 


—— O. XI, rr. 11, 21—Failure to answer 
interrogatories—Dismissal of suit. 

An order under O. XT, r. 21, O. P. O., dismissing 
a suit can be passed only when there is a previous 
order under r. 11 -requiring the plaintiff to answer 
interrogatories, and there is a. failure to comply 
with that order. A RAMAPAT Saran v. HABIB ULLAH , 
Kuan, 24 A. L. J. 589; A.I. R. 1926 All. 553 16 


——_—— 0. XI, rr. 18, 21—Dismissal of suit under 

r. 21—Order under r. 18, necessity of. ` 

A Court can dismiss a suit under O. II, r. 21, O. 
P. C., only where it has passed an order under O. II, 
r. 18 and the same has not been complied with. S$ 
LALCHAND-QOBINDRAM V, TEJBHANDAS JAGANNATH, A. I. 
R. 1926 Sind 272 1003 
——-— O. XIII, r. 4—Documents not properly 

endorsed—Appellate Court's duty, custom and 

personal law, proof of. 

An Appellate Court will not read or allow to be 
used documents which have not been duly endorsed 
by the Trial Judge as admitted in evidence in the 
manner prescribed’ by O. XIM, r. 4, C. P.O. L 
Partas SINGH v. Moru, 2 L.O. 299; 8 L. L. J. 492; 27 
P. L. R. 544 “998. 
—— O, XVII rr. 2, 3—Adjourgment for pro- 

ducing evidence—Costs not paid Header present 

without instructions—Dismissal of suit on merits— 

Restoration. 

Where, on an adjournment being allowed to the 
plaintiff to produce his evidence on the condition of 
payment of costs by a certain date, the plaintiff did 
not pay the costs as ordered nor produced his evi~ 
dence and at a subsequent hearing of the case his 
Pleader was present but bad no instructions and the 
Court disposes of the case on the merits by a regular 
judgment embodying pleadings, issues, eto., there is 
no provision in the O. P. O. for the restoration of the 
suit on an application. A Kunwar KALYAN v. MERKIN 
Lar Kampar * 564 
———— Q. XVII, r. 3. See O, P. O., 1908, O. a 


- 0. XX, 1. 12, s. 2 (12)—MMesne profits, 
decree for—Execution of decree—Interest, whether 
can be allowed by Executing Court. 

+ 





. 
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A Court which executes a decree must execute it as 
it stands. 

There is no rule which makes it obligatory upon a 
Court to allow interest on mesne profits; it is a matter 
of judicial discretion to be exercised according to the 

circumstances of the case. If the Court which assesses 
mesne profits: improperly exercises its discretion 
and disallows interest on erroneous grounds, the re- 
medy of the decree-holder is by way of an appeal. 


He cannot, in execution, claim interest where the 


decree is silent as to interest. 

Where the amount of mesné profits which a decree- 
holder is to gct under a decree is fixed by the Court 
and is not to be ascertained in execution proceedings, 
it cannot be said that the amount so fixed does not 
include interest. M Raman Menon v. Pancunni MENON, 
50 M.*L., J. 563; A. I. R. 1926 Mad. 952 697 
———— O, XXI, r. 2. See C. P. C., 1908,s. 47 773 


O. XXI, r. 2, 88.47, 145 —Decree—-Surety— 
Uncertified adjustment—Surety, whether can plead 
it beyond time, in execulion proceedings. 

A Court while executing a decree, whether it be 
the Court which passed the decree or the Court to 





which the decrec has been transferred for execution, - 


is barred in limine by cl. (3) of O. XXI, r. 2, C. P. C. 
from recognizing a payment towards the decree or an 
adjustment of the decree unless it is either certified 
under cl. (4) or recorded under cl. (it) of that rule on 
information supplied by the judgment-debtor within 
the statutory period. ` 

In proceedings before the Court of First Instance 
for enforcement of the obligation of a surety under his 
“bond, executed by him for due performance of a decree 
or order passed by the Court, the surety cannot be 
deemed to bea party to the suit or be deemed to be 
a joint judgment-debtor under the decree, so as to 
bring in the operation of cl. (iti) of O. XXI, r.2, C. 
P. C., and the Court is not barred under the said 
provision of O. P. O., from taking notice of an un- 
certified adjustment of the decree after the statutory 
period at the instance of the surety who has guarante- 
ed the performance of the decree and is not a party to 
the adjustment. S Noor Manomfp LALLAN v. DHANIRAM, 
A. I. R.1926 Sind 105 f 234 
——— O, XXI, r. 11, cl. 2 (f}—Omission to give 

specifications—Material irregularity. 

Every omission in an application for execution is 
not necessarily a material irregularity such as would 
vitiate the execution proceedings. Whether an omis- 
sion isor is not material depends on the particular 
facts of each c&se. G SAUDAMINI GHOSE V. JESSORE 
REGISTEREN Loan Co., Lp., A. I. R. 1926 Cal. 1146 554 
~—-——— O, XXI, rr, 11, 15--Hxecution of decree— 

Decree-holders, several—Omission to specify names 

of othr decree-holders, effect of—Irregularity. 


The omission on the part of a decree-holder to. 


state in an application for execution the names of all 
the persons who are interested in the decree is not 
such a defect as would invalidate the execution pro- 
ceedings. It isin the discretion of the Court whe- 
ther or not gotice should be given to the other decree- 
holders or to the judgment-debtor, before making an 
order for execution under O. XX1, r. 15 of the O. P. 
G., but $t is not obligatory upon the Court to issue 
such notice and it is, therefore, not absolutely neces- 
gary that the names of all the decree-holders should be 
given in the execution petition by the executing 
deoree-holder. Where the other decree-holders sub- 
gequently come in and give their consent to the 


A 
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execution of the decr@e and there is nothing to sup- 
pose that their interests have not been properly safe- 
guarded, the omission to give thei® names in the appli- 
cation for execution would not invalidate the execu- 
tion proceedings. G Nuzuat-up-Dowtav. Bent Mavuap, ° 
30 C. W. N. 562; A. I. R. 1926 Cal. 811 ' "690 


———— 0. XXI, r, 16—Assignment of plaintiff's 
rights before’ decree—-Assignee, if entitled “to 
execute decree subsequently passed in plaintiff's 
favour—Subsequent assignment of decree if validates 
previous application. s 
Order XXI, r.d6, O. P. O., contemplates only an 

assignment of a decree ‘that has been passed’ and 

consequently an assignee of the rights of a plaintiff 
pending suit is not entitled to execute a decree that 
is subsequently passed in the plaintiff's favour. Nor 
can an application for execution by such a person 
which has*been dispoged of, be rendered valid and 
one in accordance with law within the meaning of 

Art. 182 of the Limitation Act by the subsequent 

production of an assignment of the decree itself. B 

GENARAM KapurcuaNnp MARWADI v. HANMANTRAM 

SURAJMAL, 28 Bom. L. R. 761; A. I. R. 1926 Bom. 406 

833 


‘~~ 0. XXI, r. 16~-Holder of decree against 


decree-holder, if transfereeof decree. 

The holder of a decree against another holder ofa 
decree with regard to the same property is not a 
transferee of the latter decree by operation of law 
within the meaning of 0. XXI, r. 16, C. P.C. Pat 
Faztur RAHMAN AHMAD v, Koxira, A. I. R.1926 Pat. 
320; 5 Pat. 511 446 


~—— 0. XXI, r. 35—Hvidence Act (I of 1872). s. 
li,—HExecution of ore al Na 
delivery of —Presumption—Suit to recover possession 
—Limitation, commencement of, 

Where a dakhilnama indicating formal delivery of 


‘possession, is given to a decree-holder, then in the 


absence of any evidence of fraud in connecti i 

that delivery of possession, the Court must tee 
that formal possession of the property mentioned in 
the dakhilnama was given to tho ecree-holicr, A 
Batsnatu v. SRI B&acwan, A. I. R. 1926 All. 691 591 
———— 0. XXI, r. 66. See C.P. C., 1908,3. 47 492 


———— 0. XXI, r. 66—Appeal. 
_No appeal lies against an order determining a ques- 
tion under O. XXI, r. 66,C.P.C. C Sasur KANTA 





ACHARJEE BAHADUR v. Foonsan BEWA 567 
O. XXI, r. 89. 

See O. P. O., 1908, s. 115 377 

See O. P. O., 1908, O. IX, r. 9 e 411 

See LIMITATION Act, 1908, Son. I, Arr. 166 @ 376 

———— O. XXI, r. 89—Decree against different 


persons—-Liabiltty on specified properties for fixed 
sums—Sale in execution of some items- -Application 
to get aside sale on payment—Amount payable. 
When a decree is passed against two different per- 
sons separately, each person is only liable to the 
extent of the decree against him and if his property 
is'sold to satisfy the decree, he can have the sale set 
aside by paying the amount due” from him alone 
The expression “the amount specified in the pro- 
clamation of sale as that for the recovery of which 
the sale was ordered” in cl. (b) of r. 89 (1) of O. XXI 
C. P. C., only means the amount” mentioned in the 
proclamation of sdle as that which is to be realised by 
the sale of the property and not the whole amount of 
the decree. 4 


. 
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When there is a specific megtion ina proclama- 
tion of sale'that a certain amount only is realisable 
from the sale ofethefitems brought to sale, the judg- 
ment-debt&r is bound to pay only the amount men- 
“tioned: in the proclamation in order to redeem them 
and wot the whole of the decretal amount. Mi 
Cuinnappa THARAKAU ù. Kanoor PUTHEN VEETTIL 
Irrionr Ama, 50 M, L. J. 580; 23 L. W. 720; A. I. R. 
1926 Mad. 765 a 77 
———— O, XXI, r. 90. See C. P. C., 1908, O. wei 
———- 0. XXI, r. 90—Bengal Tengney Act (VIII 

of 1885), s. l158— Rent-decree—Sale, order setting 

aside-——Appeal, whether lies 

An order setting aside a sale in execution ofa 
rent-decree under r. 90 of O. XXI of the C.P, C. 
on the ground of irregularity: in- publishing or con- 
ducting the sale falls within the purview of the ex- 

. planation tos. 153 of the Bengal Tenancy Act, and is 
not open to appeal. C Gour Rouru v. DicamBor GIRI, 
30 Œ W. N. 586; A. I. R. 1926 Cal. 790 669 . 


O. XXI, r. 9O—Hrror in dimensions in sale 
proclamation—Material irregularity—Sale, setting 
aside of. f 
An error in the dimensions of the property in a sale 

proclamation isa material irregularity. But this by 

itstlfis not sufficient to set aside a sale unless it can 
be shown that there has’ been substantial injury to 
the judgment-debtor by reason of this irregularity. 

L Kisuon Das v. NARAIN Durr, A. L R. 1926 yale ae 


in con- 





——— O, XXI, r. 9O—Sale irregularities 
ducting and publishing of, effect of. , 
Where irregularities in publishing and conducting 

an execution sale have resulted in material injury to 

the judgment-debtor, the sale would be set aside. 

A Sanu Nanp Kisuors v. SHADI Ram, 24 A.L.J. 519; 

A. I. R. 1926 All. 457 _, 137 

———— 0. XXI, rr. 90, 92,8.47—Application for 
delivery of possession— Proceedings between auction- 
purchaser and: judgment-debtor, whether proceedings 
in execution under s. 47—Limitation Act (IX of 
1908), Sch. I, Art. 180- -Application under O. XXI, r. 
90,C. P. C., to set aside Court sales dismissed—Right 
to apply for delivery of possession—Suit by 
judgment-debior to set aside sale—Limitation. — 

A purchaser at Court auction is a representative of 
the decree-Holder within the meaning of s. 47, C. P. 0. 
Therefore, proceedings between him and the judg- 
ment-debtor are proceedings relating to the execution, 
discharge and satisfaction of the decree and conse- 
quently orders @assed therein come within s. 47, C. 
P. C., an@are appealable. h 

Where an application to set aside a Court sale 
under O. XXI, r. 90, O. P C., is dismissed and the 
sale becomes absolute under r. 92, the right to apply 
for delivery of “posséssion accrues under Art» 180, 
Limitation Act, and there is no provision of law for 
excluding in favour of the auction-puichaser the 
period of the pendency of a suit filed by the judgment- 
debtor to set aside the Court sale. M Soxnau 
PILLAI v. TIRUVAZHIPERUMAL PILLAI, 28 L. W. 744; 51 
M. L. J. 126; (1926) M. W. N. 563; A. I. R. 1926 Ma 
857 
— —— 0. XXI, r, 92—Inadequacy of price—Sale, 

setting aside of. ® 2 | f ; 

Inadequacy of price is no ground for setting aside a 
gale held in execution of a decree. L ALLIANCE BANK, 
Suna v. LOWRIR, A. I. R. 1926 Lah. 588 186 ` 
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O. XXI, r. 93—Auction sale—Suit to recover 
purchase money, maintainability of. i 
The effect of O. XXI, r. 93 of the C. P. C. is that 

the only method under the Code by which an auction- 
purchaser at a Court sale is entitled to obtain a 
refund of the purchase-money is by applying to set 
aside the sale as therein provided. Rule 93 doesnot, 
however, repeal any right which prior to the enact- 
ment of the Code of 19084 purchaser of property at 
an execution sale may have possessed under the law 
and apart from the Code to recover the purchase 
price of the property which ‘he purported to have 
bought but in which afterwards it was discovered that 
the judgment-debtor had no saleable interest. 

Ina case where property in which the judgment- 
debtor has no saleable interest has been purchased in 
execution of a decree and the circumstances aresuch 
that in accordance with the equitable rules obtaming 
in that behalf it would be against reason and con- 
science that the person to whom the purchase price 
has been paid should retain the purchase money as 
against the auction-purchaser, the auction-purchaser 
is entitled to recover such money as money had and 
received to his use. .In the absence, however, of mis- 
representation, fraud or privity of contract upon which 
any legal or equitable cause of action could be founded, 
the auction-purchaser cannot sue for recovery of the 

urchase price paid by him. C Rasa RISHEE CASE 

Aw v. MANIK Morta, 43 O. L. J. 418; A. I'R. 1996 
Cal. 971; 53 0. 758 64 


——— O. XXII, rr. 4,11- Appeal—Non-impleading 
of heirs of some respondents in time—Abatement of 
appeal asa whole. 

An appeal against the proprietary body of a vil- 
lage, from a suit for possession of land and house 
site on thə ground that the plaintiffs were 
entitled to them as successors of the last holder, abates 
as a whole, if some of the respondents, members of 
the proprietary body, die and their representatives 
are not brought on record in time. L Sarup SINGH 
v. Sant SINGH > 932 
———— O. XXII, r.10. See O. P. C., 1908, s. 80 


; 351 
———— 0. XXII, r. 12. See C.P. C., 1908,s.73 378 


——— O. XXIH, r. 1, s. 115—Withdrawal allowed 
after exercise of due discretion—Revision— 
Withdrawal at late stage— Duty of Court, 

Where an order on an application under O. XXIL, 
T. 1, C. P, C., has been passed by the trial Court after 
the exercise of due discretion, the High Court will not 
interfere with it in revision, even though the discre- 
tion has been exercised wrongly. 

A Court ought to be very cautious before allowing 
an application for withdrawal when the case has 
reached the stage of appeal even though it orders the 
entire costs to be paid by the plaintiff. A KANTA 
Perasan v, Ram RATNA Puri, 24 A. L. J. 721; A.I. R. 1926 
All. 548 480 
——— 0. XXIII, r. 1, ss, 10, 148—Withdrawal of 

suit— Leave granted subject to payment of’ costs— 

Default in payment- Procedure—Fresh suit, whe- 

ther maintainable. . Hi 

Where a suit is permitted tobe withdrawn with 
leave to bring a fresh suit but. the leave is, given 
subject to certain conditions as to the payment of 
costs, etc, then if the plaintiff complies with the 
conditions the withdrawal is complete and the suit ig 





‘atan end. If he does not comply with the condi- 


tions, he may elect to go on with the suit and the 
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Court must dispose of the suit according to law. If, 
however, the Court directs that on failure to comply 
with the conditions by a certain dats the suit shall 
tand ‘dismissed, and the plaintiff defaults, the suit 
s atan end from the date prescribed. 

Wheres leave to withdraw is given subject to con- 
ditions than until the conditions are complied with 
the original suit still remains pending and a subse- 
qusnt suit though maintainable cannot be proceeded 
with by reason of s. 10 of the O. P. O. 

Where the condition imposed is that the plaintiff 
should pay tae costs within a certain time. the Court 
lias power to extend the time under s. 148, C. P. C. 
Pat MUHAMMAD AFZAL V. LacuMan SINGH, 5 Pat. 306; 7 
Pat. Lẹ T. 491; A. I. R: 1926 Pat. 409 942 


O. XXVI, r. 10 (2), (3)—Commissioner's 
report not accepted by Court—Court’s discretion to 
order fresh enquiry. 

A Commissioner's report, though evidence in a case, 
is not binding upon the Court which has full power 
to arrive at its own conclusions even if they ara at 
variancs with the report. 

If a Commissioner's report is not accepted by the 
Court, it is discretionary and not imperative for the 
Court to order ‘a fresh enquiry. Pat Soxs Kuar v. 
BATDYANATH SAHAY, A. I R. 1926 Pat. 462. 327 
— O. XXVII, r. T—Suit to szt aside sale held 
“under s. 60, Hacise Act—Sccretary of State, whether 

necessary party. 

Secretary of State is nota necessary party toa suit 
fora declaration. that a sale held under s, GO of the 
Exciss Act is not binding on the shares of the plaint- 
ifs in the land sold. L Inpar Kaur v. Ura Man 927 


weer O, XXXII, r S—Minor defendant—Guardian, 
appointment of---Duty. of Court. 

‘When there is any doubt-as to the minority: of a 
detendant, the question ought to be made an issue in 
the case and the Court ought to decide whether it is 
acase in which a guardian ought to be appointed, 
It is not sufficient for the Court by just looking at 
the defendant to come to a conclusion that he is not 
a minor. Pat RAMGOBIND SINGH v. SITAL SINGH, A. I. 
Ri 1926 Pat, 489: 273 
e O, XXXI, Ya 7— Agreement to refer dispute to 

arbitration — Sanction of Court—Award set aside 

for’ want of sanction--Reitoration of benefit by 

‘minor. 

Where an award ig avoided by a minor on the 
ground that th® agreement to refer the matter in con- 
troversy td arbitration on his behalf was not entered 
into by his next friend with the express sanction of 
tke Court, the minor is bound to restore to the oppo- 
site party any benefit that he may have derived under 
the arbitration proceedings, L Cunagtu MaL v. 
TARLOKI Nata, 8L. L. J. 414 . ` 748 
= O. XXXIII rr. 5 (0), 7, S. 115—Interlocutory 








order, revision from, when lies—Order granting leave. 


to sue as pauper—Revision—Agreement by pauper to 

pay Counsel on success of suit, =. . 

An order granting an application for leave to sue 
as a pauper’ is open to révision. ii 

A revision from an interlocutory order is com- 
petent when the order sought tobe revised is not 
assed in the’ course of proceedings in the snit or 
when it teriftinates one way or the other any separate 
proceedings which. may arise either before the suit is 
debmed to be instituted ox after the suit has been dis- 

osed of. ‘ è : 

Where a person who has applied to sugas pauper 
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agrees to pay his Counsel a small fee at the successful 
termination of the suit and the feb i®not to be paid 
out of tha property in suit, the case does not fA under 
O. XXXIII, r.5 fe), €. P. C. L Baasan RAM-GIL “RAT 
Marv. Narars Devi 830 
O. XXXII, rr. 5 (a) 15—Rejection of 

pauper application under ri 5 (a)—Subscquent 

application, whether barred by r. 15. 

Whero an application. to sue in forma pauperis is 
rajectcd under O. XXXII, r 51a), C. P. C., a second 
application is not barred by the provisions of r. 19 
which contemplate an inquiry and dismissal of the 
application on the merits. M Krisynamoorruy v. 
Rastayya, 51 M. L.J. 79; A. I. R. 1926 Mad. 875 962 
O. XXXHI, r. 7e See C. P. O., 1908, s or 

Aw 1 
O. XXXIII, rr. 10, 12—Paup2r suit-—Court-. 
fees payable—Irees puyable us on date of suit or 
ecree—Decree for lesser amount-—Plaintiff, liability 

of —Government, appeal by. e 

Under O. XXXII, r. 10, C. P. C., tha amount of 
Court-feo payable onthe plaint by a pauper plaint- 
iff must be calculated according tothe law prevail- 
ing on the date of plaint and not on the date of 
decree. 

A pauper plaintiff is bound to pay the difference 
between the Court-fee payable on his plaint ant 
the amount decreci to be recoverable from the de- 
fendant. 

Itis not necessary that an application should be 
made to tho lower (Oourt- under O. XXMU, r. 12, 
O: P. O. before ths Government can appeal against 
any of the terms of the deerce.- M SECRETARY or STATE 
ror INDIA mM. TIRUPURA SUNDARAMMAL, 50M. L. J. 280; 
(1926) M. W. N. 263; A, I. R.1926 Mad. 474 12 


-= O. XXXIV, r. 1. See TRANSFER of Property 
Act 1882, s. 91 973 
— 0. XXXIV, r 1—Redemption suit--Persons 
alleged to be tenants but claiming paramount title 
af proper parties. 
In asuit for redemption persons alleged to be tene 
ants of the morégagee can properly be joined as 
arties even though they claim a paramount title, and 
it is incumbent on the Court to settle the dispute 
between the plaintiff and such parties without leaving 
it over for future litigation. B Krisuna YESUJI SHELAR 
v, VITRAL Narayan Spentar, 28 Bom. L, R. 759; A.I, 











R. 1926 Bom. 522 848 
———~ O, XXXIV, r. 4. 
See O. P. C., 1908, s. 11 è 607 
See MORTGAGE 228 


O. XXXIV, 1. 10—Mortgage-decree—Costs of 
execution, whether recoverable fram mortgagor or 
from mortgaged property. 

Rulg 10 of O. XXXIV of the Œ P. O. has nothing 
to do with costs awarded in execution proceedings, 
It relates to costs that have been incurred by the 
mortgagee since the passing of the preliminary decreg 
and before the final decree is made in the case. Any 
eostg incurred in execution proceedings by the decrees 
holder are recoverable personally from the judgmonta 
debtor. A Het Ram v. Rasa Durr Prasan SING 592 
O. XXXIX, rr. 1, 2—Declaratory suit without 

prayer for consequential reli¢f--Temporary in- 

Junction. ° : 

la-a suit for decl:ration of plaintiff's title to a share 
in a joint holding, without a prayer for consequential - 
relief or for a perpetual injun®tion,.a tepnorery jn. 

Junction restraining the defendants from realising rent 
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from the tenants agate not to be granted., L SHIROMANI 
GURBWARA Pra AANQHAK COMMITTEE, NANKANA SAHIB , 
Banta; 61. LJ . 289; A. LR. 1926 Lah. 504; 27 P. L, 


` R453 me oe 439 


Paar aes O. XXXIX; yr, 1, 2— Injunction, temporary, 
restrainigg < ~ inter, Ference -with possession, - whether 
_ can be, granted. ; 

Where a plaintif ‘applies for an interlocutory in- 
junetion,- though the. Court is: not called upon to 
decide finally’ upon the -rights of thé parties at that 
stage, .it ig necessary -that the’ Covrt: shonld be 
satisfied that therg is a .senious, qùestion to be tried 
af the bear; ng and that on the facts before it there is 
a -prohability | tliat theplaintiff.is entitled to relief 
before it will grant the interlocutory injunction.. Pat 
SFFODHAR PRASAD SINGH + LBAMBAROOP SINGH, 7 P. L. 


F. 337; A; TR, 1926 Pat. 318 - : 623 


a, OGAK, ff. 1; 2.6. “151—Injumetion, 
against whom may be granted—Punjab Land 

i ee Act. (XVII -of 1887), s.. ree : (2), (dj— 

“Injunction to Revenue Officer, 

' by Civil Court. 

“Under r. '1 of O.XXXIX, C. P. a, ,an alen cannot; 
be granted against a person other than’ a party to the 
suit; while r. “2 applies to defendants only. 

“Under... 151, ©- P. C., a Civil Court has no inherent: 
power to grant injunctions against Government Officers 
riot subordinate to it. 

Where an appeal is pending in a District Court or 
ih the High Court in a case (arising from partition. 
proceedings) in which the question of title has been 
determined by a Civil Couyt and not by ‘a Revenue 
Officer, the Court has no power to issue an injunc- 
tion to'the Reyenud' Officer. to stay partition proceed-, 
ings pending the epa of the appeal. L RAM SARAN 
Dapy. MALLU, A. Tk? 1946 Lah, 2t4; 27 P. L. R.11- 

San “540 


ga O; XXXIX, K 2—-Temporary injunction, ` 


-gondition precedent. for. grant of... 
For issue of a temporary injunction, the party 
ene ing. for it: is not. bound to-show that he has a 


-case ; which -is likely. to succeed. All that he need” 


show is that he has a. case: which needs consideration’ 
and. which is not: bound- o, fail by virtue of some | 
apparent defect. |, > 

A- temporary injunction ‘shoil be arated where ` 
the result of refusing it ‘would sbe- to’ reuder useless’: 
agy: decision given on appeal. L BISHAMBAR NATH - 
ae MUNICIPAL COMBE; DELHI, A -IL R. 1926 _ 


Lah, 589 I 286 


0. xÊ, r. teoriei KA 

SEE KA of, am Tespect of property “not covered ` 
“by mortgage; whether permissible. ` ` 

Plaintiff obtained a decree on‘the basis of his mort- 

gage against the mortgaged pr operty and while the 

personal ‘remedy’ against the: mortgagor was still, 

outstanding, he made an application for the appoint- 


ment.ofa Receiver in respect ‘of a property not includ- | 


ed in the mortgage to which the mortgagor had.” 


succeeded as a reversicner after the mortgage suit ' 


had been filed. ‘ The plaintiff-alleged that the mort- 
gaged property would not fetch even a pertion of the 
amount which was due under ‘the mortgage decree : 
Held; that there Being no personal decree against 
the mortge gor and no reasonable chafice of a personal 
decres being pasted against him in'the near future, 
he'should not be depriv ed of the possession of pro- 
porty which was not in fy way connected with the 
e 
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mortgaged property, M. SATRUCHARLA. GANGARAJU 
BAHADUR v. Se Dro Gary, 23 L. W. 650; A. 
I. R.1926 Mad. 797; (1926) M. W.N. 937 194 


——— 0. XLI, r. 1-Appeal—Copy of connected 
judgment. not filed—Dejault, whether can be excused 
- —Discretion of Court. ` 
An Appellate Court has a discretion to condone thé 
failure of an appellant to file a copy of a connected 
judgment, which contains the main’ judgment of the 


. lower . Court, along with his memo: of appeal. Ù 


TIRATH Ram v. MUNIGIPAL ComMITTER, ‘AMRITSAR, 8 L, 
L J.239 - 416 


CEE XLI, r. 1— Suit ‘decreed by triad ‘Court in 
_ par t—Cross-appeals—Suit dismissed in.‘ tato by 
` Appellate Court—Appeal, second—Copy of decree 
and judgment complained of not filed, effect of. 

` Plaintiff's suit was decreed in part by the. trial 

Court. Both parties appealed, with the result that 

the appeal filed by the plaintiff was dismissed while 

that filed by the defendant was accepted and the suit 
was dismissed in toto. ‘Plaintiff appealed against the 
decree of. the Appellate Court in. so far as it had: disi 
thissed his suit with regard to that portión cf his, 
claim which had teen decreed by the trial Court tut 
failed to attach to his memorandum of appeal, a copy. 
of the decree and of the- judgment of the lower Appel- 
late Court by which the defendant's appeal bad been 
acceptéd and instead of them attached copies of the 
clecree and judgment whereby his own appeal had 

been dismissed: ` < h 
Held, that rn view ‘of the provisions of r. 1,0. XLI. 

of the C: P: O., the: appeal was not competent inarmuch: 

as acopy of the decree and of the’ judgment against: 
which the appeal was directed-bgd not beén filed-slong.. 

with the memorandum of appeal, . 0 ati Din v 

Desi DAYAL : - < be . 336 


—— 0, XLI, r 5— Stay of eieeulioni, or ise ane 
Sale in -ignoraneé. of such order, whether: legal; 
“effect of. < 
An order of an ‘Appellate Court staying “exectition:; Ñ 

in. the lower Court takes effect from jhe moment it is., 

pronounced and nót from the time it 15 communicated - 
to the lower. Court. Consequently, asale - held, cén- 
trary to ‘stich, ‘an order, whether with or ‘without ‘the 
knowledge of it, ig. liable to be cet. aside. as: having 
been held without jurisdiction. A Sanu Nand EJSHORE 

v. ‘Sgap Ram, 24 A. LL. J. 519; A, L-R. LAN Sas, 

— 0. XLI, I, 4, “31—Appeal, ` summary’: A 
. dismissal of—Judgment, contents of. 

-A Judge in dismissing an appeal under ‘r..11 of: 
O. XLI of the C. P. C., is not relieved of the. neces- , 
sity.of writing a judgment as, prescribed by, Y. 81 of . 
the Order. The judgment need not necessarily. bea > 





| very full.one but it must satisfy the provisions. of | 


r. 31. C HARIDASI Deviv. GapaGuar Roy, 43° C. L. J, 


. 499. A. L è 1926 Cal. 992 - ' 136 





JALI, r 16— Appeal—Date of hearing 
ant y on Court's board subsequent to thdt. given in 
notice—Respondent’ s right ta appear on later date, 
When an.appeal is.entered .oti, a ‘Court’s begrd as ` 

dué for hearing on a date subsequent to the one . 


` specified in the notice, there is sufficient reason. for... 


e respondent not to putin his appearance cn the ` 
prior date and he is entitled toa right of audience on . 


. the later date. B BANMANTBHAT SHANKARBHAT NARGUND , 


v. BASAPPA CHANBASAPPA en 28 Bom, L. R, 738; As . 
I R. 1026 Bont. 424. ~ <=... a 82g ` 
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Court—Appeal taken up before date fixed for report 
- Dismissal in default—Legality. ' ; 
Where a cass is remanded for further. enquiry to 
*eport and a date is fixed by the Appellate Court for 
the return of the report itis not competent to the 
. Appellate Court to dismiss the appeal in default on a 
day before the date so fixed, even though the appellant 
may not have appeared in the Court below on remand. 
L HArNAM SINGH v. ABDULLAH, A. I. R.1926 Lah. ee 
308 
—~— O. XL, r. 19—Appeal—Disthissal for 
default—Late attendance of Pleader —Restoration 
-—Su ficient cause. i 
, Tho mere fact that the appellant's Pleader came 
late to Court owing to rain is not a sufficient reason 
for the restoration of an appeal dismissed for de. 
fault. C Kuwar Satya Kau Gnosan BAHADUR v. 
MAHAMMAD HaAMEDULLA, A L R. 1926 Cal. 1152 377 


O. XL! r. 22—Cross-objections, when can be 





taken. < 
. In cross-objections, a respondent is only entitled to 
taka objection to the decree appealed against. 

A second appeal isan appeal from a decree of a 
lowor Appellate Court and the cross-objections in 
s3cond aopral must ba to something decided by the 
dsacree of the lower Appellate Court against which the 
othsr party has appealed. It cannot be a cross-ob- 
jection to something decided by another décree even, 
though that other decree and the decree appealed 
against arose oub of a single decree of the Trial 
Court. A Davr Onasn v. PARBHU Lar, 24 A. Ld, 
691; A. L R.1926 All, 532 67 


a O, XLI, i 23. See C. P. O., 1908, s. 151 


m O, XLI, n 23-—-Appeal—Judgment of 
- Appellate Court, contents of. . ` 
_ Courts of first appeal should, in order that their 
judgments may be binding in second appeal, deliver 
judgments which should show that they have con- 
sidered the evidence on the record and that the con- 
clusions fo which they ‘have arrived on the basis of. 
-such evidence are their own conclusions. A mere. 
statement by a Court of first appeal to the effect that 
if has cogsidered'the oral and documentary evidence 
„and sees no reason to interfere with the judgment of 
the trial Court dos’ not indicate toa Court of second’ 
appeal that the Court of first appeal has applied its 
miad tothe censideration of the evidence, oral and 
documentary, in the case. O BIsSHESHWAR DAYAL v. 
Laonman Ras; 3 O07: W: N. 576; A. L R. 1926 udita 
ame Q, XLI, r. -23 —Decision on merite—Remand 
in appeal. f 
An-Appellats Court cannot remand a case under 
Q. XLI, r. 23, O. P. O., where the trial Court has. 
not disposed it of on a preliminary point but has 
décided it on merits after framing proper issues and 
racording, entire evidence produced by both the 
parties. L Bronna Raw v. JHANDU Man 786, 
= — O. XLI, rr, 23, 25—Remand for production 
_ of evidence when suit not decided on preliminary 
point. 


wan 











Where a suit his not baen decided by the Trial - 


Court oa a praliminary point, m ranmi ‘by the 
Appillats Coir giving a party an opportunity to 
producs-evidenas ‘o1 cdrtain’ issues should be under" 
r. 25 aad not r. 23 of QO. XLI O, P,O. le MUHAMMAD 
ALI v. JALA DIN © 7 5 0 + AG 


“GENERAL INDEX. = : 


O. XLI; r, 17--Çase remanded by Appellate 
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e 
—— 0. XLI, r. 33. See DArRIAGE or Goons 1027 


= O0, XL, r. 23 --Appeal—Ahpellatg Court, 
power of, to modify decree in faveur of pariy not 
_impleadel in appeal, ` neg ee 
Rule 33 of O. XL of the C. P. C. should be givén 
a broad and generous interpretation in “iow of the 
fact that it is intended to secure consistency in the 
administration of justice and avoid anomalies which 
may result if the Court is held to be helpless in 
giving effact fo its own decision, to the full extent. 
Under r. 33 of @. XLian Appellate-Court may pass 
any order it thinks fit in appeal though the appeal 
does not extend to the whole of the decree appealed 
against and though the power is exercised in favour 
of a respondent ora party who has not objected to the 
decree An Appelldte ‘Court may under this rule’ 
pass an order in favour of respondents who have not: 
appealed and may decide any question in favourofa , 
party to the suit who is not a respondent in the: 
appza!l, But th: power which is vested in the Curt 
under.this ruls must be exercised in the interest of 
and for tho furtherance of justice, and ordinarily the 
exercise of this power should be limited to thore 
cases where. as the result of the Appellate Court's 
interference with the decree in favour of the appellants, 
further interference is required in order to adjust 
the rights of the parties in accordanca with justice, 
equity and good consciencs. O Burtyata Des w 
SASHIMUKHI, 30 C. W. N. 883; A. I. R. 1926 Cal, 1042 


474 

——. 0, Kuli, r, te See C. P.C., 1903, O, IX, es 
3: 

"O, NULI, r. 1 (d). See C. P. Q., 1908, O. 1X, 

R. 13 CEAR 


= O. XLV, r. 138 (1)—Appeal to Privy Council 
- admitted after execution of decree—High Court's” 
. power to direct security from respondent—Respondent 
refusing to furnish security—Powers of the Court. : 
Where a decree has-been executed and therenfter 
an appeal to the Privy Council is admitted, the High 
Court may direct security from the respondent for the 
due performance ef any order which may be made by 
His ‘Majesty in Osuncil, in, consequence of the appeal. 
There is a differenca between a decree which directs , 
the payment of monsy and adeerse which directs 
possession of the property. If the respondent has 
recovered money by execntion and declines to give 
security, the Court can deal with him in contempt, 
But where the decree is for possession of property 
nud no security is furnished as ordered, the Court can 
appoint a Receiver ofthe propertye@nd so take the 
property in its own charge. B KHOSHALDAS GoxuLpas 
v. OHIMANLAL Katinas, 28 Bom. L. R. 659; 505, 453: 
A. I. R. 1926 Bom. 425 246 


ae O;. XLVI, r 1—“For. any other sufficient 
reason", meaning of—Conflict of orders on appeal 
and review—Priority. 
Where an order is appealed from as well as reviety 
ed, the order passed in appeal replaces that pasgssd on 
“ne words “for any other sufficient reason" {a 
O. XLVIL r. 1, C. P. C., mean reasons ejusdem generis 
with other specified grounds for review. Therafore, 
itis no ground for review of am order pissed on 
appaal that tis °ord>r appealed from had bean set 
aside o2 review by the Court below. L MOHAMAD 
AZMATULLAH Kuan v. Anou Haw, A. E R, 1026 Lah, 
655 ee ste gag 
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O XLV, r. 1,8. 115—Review, application 
for rejection &—Revision. 
Where*a Court considers an application for review, 
* hears the parties and*comes to a decision that the 
case ‘is not one in which it can review its former 
order underer. 1 of O. XLVII, it cannot be said to 
have refused to exercise its jurisdiction and the order 
refusing to review is not open to revision. CG 
BASARATULLA MEAN ~v. REAZUDDIN MEAN, 30 C. W.N. 
570; A. I. R. 1926 Cal. 773; 53 C. 679 705 


— O. KLIK, r. 1—Originad Side Rules of 
Calcutta .High Court, Ch. VIII, rr. 14, 24A—.- 
Service of process—Service through village headman, 
legality of. 

Where an attorney. tells his client to. get a notiĉe 
served through the village headuian, service through 
fhe latter cannot be held to bein compliance with 
_ the provisions of r. 1 of O. XLIX of the C. P. C. or 

of rr. 14 and 24A of Ch. VIIL of the Original Side 

Rul®s of the Calcutta High Court. C KANAPPA CHETTY 

%, Sugax CHANpD Daca, 30 O. W.N. 734; A. L R. 1926 

Cal. 977 7 375 

i Sch. li, para. 1— Reference through Court—- 

“Ex parte defendant not made party—Award, legality 

of--Objection raised at late stage—Revision— High, 

. Court, interference by. 

Qn’ reference’ to arbitration .by Court under 
para. 1 of Sch. II to the O. P. O., the omission to 
join an. ex parte defendant, who has an interest 
la it, as a party to the reference is fatal to the juris- 
diction of the. arbitrators to make an award and an 
objection to the validity of award on this ground 
can be taken by any party to the proceedings at any 
stago, 

ri Court ought not to refuse to set aside in revision 
an award which is wholly void. M Srincaray, VEN- 
KATARAMANAJACHARLU V. PATINA VASUDEVACHARYULU, 
23 L. W. 769; (1926) M. W. N. 391 273 


Sch. ||, paras. 14, 15, 16—Arbitration — 
Award, when’ goodand final—Deeree based only 
‘partially on award—Appeal—Portion of award, 
--aphether can be remitted. ° | 
“Ifa Court sees reason to remif an arbitration 
award, because itis defective and requires to be re- 
considered by the arbitrators, the award cannot be 
treated as final, unless it is re-considered and a fresh 
or amended award, (which is not open to any further 
objection under para. 14, Sch. H, O. P. C.), is brought 
before the Court. 

Ap award remitted for the re-consideration of the 
arbitrators but réturned by them without re-consider- 
ing it is®void and, therefore, is not an award on 
which a decree can be based.’ If, however, a decree 
is based on such an award, an appeal against it is not 
prohibited. . Le : 7 , 

“Ah award is finaland good in all respects only if 
it has not become void or has not been set aside, 
under para. 15, Sch. II, C.e P. O., and it is only 
against a decree based on such a final and good award, 
that an appeal is prohibited. | panes 

_An appeal is competent against a decree which is 
not based completely on ‘an award of arbitrators but is 
‘based partly on the award and partly on the Court's 
own findings. 


Only a portion, of. ah award cannot ebe remitted for’ 
ye-consideration of arbitrators, nor does such a portion. 
only ‘become void on failure, of the arbitrators to re- 
ponsider it. A Turst Ram v. Baspzo, 24-A L, Jy 708; 


A, a ba 1926 AL 567 a 531 ' 
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_———— Sch. Hl, para. 20. See O. P. ©., 1908, s 104 


(1) (f) 779 
———— Sch. Ill, para 9—Ezecution of decrees—Sale 
—Poundage—Sale expenses, whether can be deducted, 
from poundage. $ 
The expenses of a Court sale cannot be deducted 
from the poundage levied under rules .on the sale- 
proceeds, B Saven MAHOMED RAJA SAYED SADAK Miya v. 
THAKORDAS CHATURBHUJDAS, 28 Bom. L. R. 580; A.I, R. 


1926 Bom. 335 863 
Company, See Contract Act, 1872, s. 108 305 
, assets of, charge in. See CHARGE 417 


Companies Act (VI! of 1913), ss. 3, 12--Ajmere 
Marwara—Registered Office of Company, change of, 
application for—High Court, what is. Pee 
The Chief Commissioner of Ajmere Marwara is the 

High Court for the purposes of civil proceedings and, 

therefore, for the purposes also of the Companies Act, 

within the meaning of s.3 of the Act. An applica- 
tion under s. 12 of the Companies Act must con- 
sequently be made tothe Chief Commissioner, and 
not to the Allahabad High Court. A In the maiter of 

Ikexni Press Co.. LTD., 24 A. L: J. 768; A. 1. R. 1926 

Al. 649° 753. 

————— 86, 158, 196 (7), 202—Notes of examina- 
tion—Inspection, refusal to allow—Appeal, whether 
lies—Inspection, persons entitled to. 

An order refusing to allow inspection of the notes of 
examination under cl. (7) of s. 196 ofthe Companies 
Act is appeslable under s. 202 of the Act. P, 

Under cl. (7) of s. 196 of the- Companies Act only a 
person who-has-been placed on the list of contributories 
or whose claim or proof has been admitted as a- credi- 
tor is entitled to inspect the notes: of examination. Le 
Desovza v. BILLIMORIA, A. I. R. 1926 Lah. 246;2 L. C. 


39 l 755 

——--— 55, 171, 232—Cess Act (IX B. C. of 1880), 
s. 98—Bengal Public Demands Recovery Act (ITI 
of 1918), ss. 8 (6), 4, 14—Crown, whether bound 
by Statute— Company in liquidation—Arrears of 
cess, whether can be recovered. 

The Crown is not bound bya Statute in which i 
is not specially mentioned or referred to by necessary 
implication. ant 

Section 171 of the Companies Act does not restrict 
any of the rights to recover debts due to it which | 
the Crown may possess in. virtue of its prerogative. 

‘he Crown may, therefore,.proceed to recover arrears- 
of cessfrom a Company in liquidation én any of the 
ways ordinarily open to it. C Inthe matter of, Wust 
Pans Coat Co., Lrp., 53, O. 328; A. I. R.1926- Cal, 

8 ; 37 


Gompromise—Reversioner, whether bound ‘by come 
promise relating to estate. . 
Where a reversioner enters‘into a compromise which 

amounts to a settlement ofa doubtful claim with 

regard to the estate to which the reversioner has a 

right of succession, the compromise is binding upon 

the reversioier and when the succession opens, he is 
estopped from claiming. the estate in contravention of 

the terms of the compromise. f 
In acase of a mutual-compromise, considefation 

passes from either side and it cannot be said that the 

compromise is without consideration. A Morr Suan v. 

GHANDHARP SINGH, 24 A, L:.J.873; 48 A. 637 595° 


Confession, retracted, value of— Corroboration, whes 
ther necessary. DA 6 : 
.The mere fact that a confession is retracted will. 


Vol, 96] 
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not raise-an inference that'it was obtained by impro- 
par inducement, threat or promise. Such a conclusion 
ean only be arrived at from the evidence on the re- 
cord or from the surrounding circumstances and not 

pon surmise or conjecture. The weight, however, 

0 be attached to a retracted confession depends 
upon the circumstances of each particular case. 

-As regards the person making it, a retracted con- 
fession may, without corroboration, form the basis of 
a conviction, and though corroboration may be neces- 
sary as regards a.co-accused, it is not -necessary that 
this corroborative evidence should by itself be suffi- 
cient to support a conviction. L Monar SINGH v. 
TIMPEROR, 2 L, O. 224; 27 Cr, L. J. 983; 27 P. L. R. 387 


647 

Construction of document. 
See MUBAMMADAN Law—Wakr 105 
See REGISTRATION AOT, 1908, s. 17 867 
See TRANSFER oF PROPERTY Act, 1882, s. 58 780 


, question of-- Case, whether fit for further 
appeal. See OUDH Courts Act, 1923, s. 12729) 325 
Tjara lease—Ijaradar prohibited from 
granting sub-lease or. under-lease—Tenancy granied 
by ijaradar—Arrears of rent—Sale in execution of 

‘rent-decree—Purchase by ijaradar, effect of. 

An ijara lease provided that the lessee would not, 
save and except for the purpose of granting dur-tjara 
settlements, assign, under-let or otherwise part with 
the possession of thedemised premises or charge or 
assign his interest therein without the previous ‘con- 
sent ofthe lessor and that at the. end or other sooner 
determination of-the term of the ijara he would 
peaceably and quietly surrender and yield up the 
demised premises to the lessor. During the term of 
the lease the ijaradar took kabuliyats in respect of 
certain lands from one S. He subsequently sued S 
for arrears of rent and in execution of decrees for 
rent put up the jotesto sale and purchased them 
himself, and continued in possession thereof after 
the expiry of the term of the ijara. In asuit by 
the lessor to recover possession of the land after the 
expiry of the term of the ijara: 

Held, that having regard to the express terms of 
the ijara lease the ijaradar could not retain any 
rights in the land purchased by him during the term 
of the ijara. O K. S. BANNERJEE v. DHARENDRA KRISHNA 
DeB 659 

Intention of parties—Conduct of parties, 
whether relevant. 

The intentiow of the parties to a document must be 
collected from the language of the document and may 
be elucidated by the conduct they have pursued. 
Pat Mipnapore Zeminparr Co. Lro. v. KUKTAKESHI 
PATRANI, 11926) Pat. 199: A. 1. R 1926 Pat. 340 188 
~ Material alteration, effect of—Ovriginal 

consideration, whether can be sued upon—Admission 

in document, whether can be proved. 

If the execution of a document’ is the consideration 
for a contract or if the document is accepted in sub- 
stitution for a debt, the legal obligations of the party 
executing the document to:the other party to the 
contract are limited to those which can be enforced 
under the document and not otherwise. In the one 
case the document forms part of the original con- 
sideration, and in the other the pre-existing debt 
merges in the document, the acceptance of which 
operates as an accord and satisfaction of the debt for 
which it was given. The result in either case would 
be that if the bond becomes void and the obligations 
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thereunder are unenfor@eable by reason of a material 
alteration of its terms, the obliges ig without a remedy; 
for his cause of action against the def€ndant must ba 
founded upon the defendant's liability under the 
bond, and to prove this cause of action the bond 
cannot be admitted in evidence. On the other hand, 
if the document is accepted as security for the pay- 


“ment of a pre-existing debt, and merely by way of 


further assurance, the original debt is not exting: 
uished by reason of a material altertaion of the 
terms of the document. The document thereby 
becomes voic®as a security, but the original debt 
survives, and may be enforced in such manner as the 
law permits. In certain circumstances it may happen 
that by reason of some statutory provision the only 
medium through which the original consideration can 
be proved is the document itself; in which case 
evidence dehors the document is not admissible, and- 
if the document is votd and cannot be adduced in 
evidence to found a cause of action, legal proof of the 
original consideration will not be forthcomimg. 
Wheres, however, no such statutory prohibition exists, 
the original debt may be proved aliunde, and 
inasmuch as the altered document is not wholly viti- 
ated and may. be used for a collateral purpose, the 
document is admissible inter alia to prove the cir- 
cumstances under which the original debt was con- 
tracted and is evidence of any admission contained 
therein of the defendant's liability for the pre-exist- 
ing debt. C PARBATI OHARAN McKHERJER V, AMARENDRA 
Nats BHATTACHARJEE, 53 O. 418; A. IR. 1926 Cal. 831 

97 


Religious endowment—Agreement between 
trustees of rival temples providing for taking out 
of processions, etc.--Trustees, whether restricted to 
rights conceded under agreement. 

An agreement arrived at between the trustee of 
temple ‘Y’ and the trustee of temple ‘U’ provided 
that the latter should be at liberly to take out pro- 
cessions of the idol installed in temple ‘U` on certain 
days in the year without anv obstruction or hindrance 
by the trustee of temple 'Y’; similarly the trustee of 
temple ‘Y' was aughorised to conduct the festivals and 
processions of hiseown temple including those of any 
other idols that may be instituted thereafter. It was, 
however, provided that if on the days on which 
festivals were to be conducted in temple‘U", thetrustee 
of temple ‘Y’ desired to take out processions he must 
do so before 10 A. m. : 

Held, that the agreement imposed no restrictions in 
terms upon the ‘U" temple, nor did it interfere with 
the exercise by that temple of any rgghts in respect 
either of processions, ceremonies, or anything else of 
which by law that temple was, irrespective of any 
consent or approval of the ‘Y' temple, possessed and 
that the trustee of the ‘U’ temple was, therefore, at 
liber to take ont such processiéns as he desired and 
as were permitted to him under the law and that the 
trustee of the ‘Y’ temple could not maintain a suit 
to restrain the former fiom taking out such proces- 
sions. P. C. Narru Kesiva MUDALIAR v. GOVINDA- 
CHARIAR, À. I. R. 1923 P. C 64; 24 I. W. 58; (1926) M. 
W. N. 509; 24 A.L. J. 801 179 


Contract. See Evrpexce Act, 1872, s. 92 276 
Construction-—Intention of parties --Basis of 

contract, failure of, effect ofe . i 
In construing a contract, in order to entitle a party 
to read into it something which ig not there, there 


must be a state of things which appears. from the” 
e 


. 


s t 
lwp. 
Contract—ccr eldi: 


evidence, from the cireumata&ices and from the ex- 
trinsic rages eo tó have been assumed by the 
parties, $0 havé been the foundation or basis of the 
contract, so that if the--basis fails, the contract ber 
comes unenforceable. The substance of the contract 
must first be ascertained and then it must be con- 
sidered whtther the substantial contract needs for its 
fdundation the assumption of the existence of the 
‘particular state of things. 

i Where a person executes‘a deed of maintenance in 
favour of a woman for her lifetime describing her as 
the wife of so and so, the fact thateimmediately after, 
her husband divorces her does not render the deed 
ineffective or unenforceable, since the contract could 
jot be read as having been intended to operate only 
so long as the woman continued to be the wife of her 
husband. M ABDUL Keaprr SHARIFF SANIB v. DALA BI, 
“PAL, W.77; 51M.L. J, 215; 4. I, R. 1926 Mad. 932. 


900 
w- Deed—Interpretation. 
| Although it is more reasonable to ascribe to the 
parties the intention of making a perfect contract, the 
determination of the question rests entirely upon the 
interpretation of the instrument concerned. N 
‘CHIRKATIA v. VITHOBA, A. 1. R. 1926 Nag. 484 491 
mm Third party's right to sue—Beneficial 
“interest, when arises—Contract by se-putnidar with 
dar-patnidar to pay se-putni rent to patnidar, 
atnidar if can enforce. 
; The general rule that a contract cannot be enforced 
except bya party tothe contract is subject to the 
exception that, if the contract, although in form it is 
with a certain person, is intended to secure a benefit 
toa third person so that the latter is entitled to say 
‘that-he has a beneficial interest as cestui que trust 
under that contract, then the latter is entitled to 
‘enforce the contract. But a mere contract between 
two parties that one of them shall pay a certain 
sum to a third person not a party to the contract will 
not make that person a cestui que trust. 

A contract between a se-putnidar and a dar-patnidar 
under which the se-putnidar agreès to pay a portion 
of the seputni rent.to the patnédar towards the 
dar-patni rent due to him from the*dar-patnidar, does 
not create any beneficial interest in the patnidar and, 
therefore, the latter is not entitled to sue the se-putni- 
dar for the amount payable to him under the contract 
even though he was receiving such payment from the 
ge-putnidar for a number of years. 

The equitable rule allowing a third party to sus on a 
contract should only be applied in rare cases and 
under excepti@hal circumstances. C JIBAN KRITHNA 
MeLLIK®. NIRUPAMA Gurra, 30 0. W. N. 812; A.I. R. 


1926 Cal. 1009 846 
Contract Act (IX of 1872),s. 2. See MORTGAGE 
s e 287 


ss, 11, 65—Contract entered into by minor 

—Void—Estoppel, whether makes contract enforceable 

—Section 65, applicability of—Rules of evidznece, 

whether can be construed so as to nullify express 

provisions of law. 

A contract made by a minor is a nudum pactum 
ab initio and the minor cannot be made liable thereon 
on the ground of estoppel from the fact that he 
caused the other pasty to believe that he was a major 
on the date of the contract. ° i 

Inasuit upon a promissory note executed by the 

- defendant while he was a minor, although he mis- 
represented his age to the plaintiff, the former is not 
e 
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estopped from pleading his‘ minority in -defence ‘të 
the suit. ee Bad Rea 

Section 115 of the Evidence Act isno moré than-¥ 
rule of evidence which cannot be so construed as ‘to’ 
nullify the express -provisions of s. 11 ofthe Contracte 
Act, for in a body of codified law, no.one enact- 
ment should be so construed as to render the express 
provisions of another enactment absolutely: nugatory, 

Section 65 of the Contract Act “cannot prevent a 
minor from pleading his minority as a defence ir 
the case of a money loan incurred by him during 
his minority. N PUNDLIK v. BHAGWANTRAO; A. I: Ri 
1926 Nag. 491 ' 893 


———— S. 16—Borrower in urgent need of money 
—Undue influence—-Interest, contracted rag of— 
High rate of interest—Clog on equity of redemptian. 

“ Contracted rate of interest cannot be reduced solely 

on the ground that it is hard, excessive, extortionate 

and unconscionable apart from any question ‘of undue 

influence or fraud. 7 f . 
Urgent necessity on the. part of the borrower’ does 

not of itself place the lender in a position to domi- 

nate his will within the meaning of s. 16 of the Con- 

tract Act. F 
In the absence of undue influence or unfair dealing, 

no case of clog can be put forward merely upon the 

ground that a high rate of interest has been stipulat- 

ed for in the mortgagedeed O Ram ‘PRASAD ù 

KuHuUusAL Sincn, 30. W. N. 400; 13 0O. L.J. ł60; A. I. 

R. 1926 Oudh 408; 29 O. C. 253 - a, : 413: 


s. 16—Undue influence—Burden of proof— 
Unconscionable transaction-—Interest, high rate of. 
Under s. 16.of the Contract Act, before the burden 

can be laid on the creditor to prove that a transec- 
tion was free from undue influence it must first ba 
shown that the creditor was in a position to dominate 
the will of the borrower and that the transacticn 
appears either on the face of it or on the evidcxco 
adduced to be unconscionable. 

A transaction cannot be treated as unconscionahlo 
merely because it ig entered into in lieu cf earlier 
loans which carried a very high rate of interest. A 
MAHMUD-UN-NISSA v. BARKAT-ULLAH, 24 A. L. J. 622: 48 
A. 666 684 


—--—- 88. 63, 129, 130,°134—Principal crd 
surety—Continuing guarantee, rule of construction 
—Forbcarance to proceed against cacise licensee fcr 
recovery of license money—-Liabjlity of liccnsce 
expressly kept in tact—Discharge of surety. 

The decision of the questicn whether a gnarantec i 
intended to be a continuing- one depends upon tke 
language of the instrument of security and also upon 
the surrounding circumstances. 

Where the payment of a number of instalments is 
guaranteed by a surety in connection with a single 
act or transection the guarantee cannot be said to be 
a continuing one. 5 

Where the Revenue Authorities informed an excie 
licensee’ that he would not be called upon to pay the 
license money, because he would be ruined if he wes, 
and that it would be recovered from the solvent surety 
but was also expressly told that Government? had no 
intention to absolve him from his liability and that the 
eventual remedy of the surety against him had been 
left unimpaired, the surety could not escape his liabil- 
ity, because it could not be said that Government 
had done or had omitted to do any act, the legal 
‘consequenc&of which twas to discharge the prinvipal 
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Contract Act— contd Ka a ie o 5) Contract Act--contd, aa “a 
. debtor. B Bracvanpas RANGILDAS Vant v. SEGRETARY ~ A registered owner of shares does not by handing 
or STATE ror INDIA, 28 Bom. L. R. 662; A.I.R. 1926 over the share certificates and olan transicrs signed 
Bom, 465. - p , : .248 -by him to another person, make a representation to the 
8.65. See Conrracr Act, 1872,s.11 _898 “world that such person is entitled to deal with the 
e — 8, 65—Agreement to adiust ` claim- Impos- ` shares, so` as to estop Him from asserting has title 


1 „Ability of performance—Fresh cause- of attion to ` againsta third party who has bought the shares from 
enforce claim, accrual of—Limitation. A that person. The question must deperfd on the par- 
Where a contract to satisfy a person's claim in a | ticular facts of each. case. B AnprL WAHED ABDUL 

~partieular manner becomes impossible of performance, : KARIM p. HASANALI ALIBHAT Guasi, 28 Bom. L. R. 


“he acquires a fresh cause of action to enforce his 562; 50 B. 229; A. I. R. 1926 Bom. 238 305 
claim from the date on which the contract became . ——~—~88, 129, 130, 134, See Qownrracr Act, 

` peie M Bavacut v. VizHOTH KANHIROTE Kuxyr . 1872, a. 6). 248 

aca oie, - 909 :_——— s,133—Coniract, guaranteed, nature of— 
as a 74. ‘See Dent 491 < Variations, unsubstantial of beneficial to surety, e 


— S. 74, applicability 0f—Mortgage—Agreement - effect of, on surety's liability. . 
to pay interest after date. of payment—Penalty. © Though a surety is treated asa favoured debtor 
Section 74 of the Contract Act applies not only to and may not be charged beyond the precise terms 
agreements which are unreasonable but to all agree- of his engagement, it" does not follow that his contract 
ments in which the damages to be paid for the breach “must not ‘be interpreted by the ordinary canons of 
of a contract are stated asa certain sum of money or ‘construction in determining the real intentiow and 
ara otherwise specified. Jt includes an agreement in understanding of the parties to the contract 
ya mortgage-deed to go on paying interest after the A surety isnot discharged from liability ifit is 
_ dua date for payment, at the same rate as before but ‘evident without inquiry that the alteration in the 
it has no practical effect if that interest is no more ‘terms of the contract guaranteed by him is unsub- 
‘than reasonable compensation forthe failure to pay | stantial or that it cannot be otherwise than beneficial 
, on the date ‘fixed. N JAGANNATH v. Visunt, A. I. R. ` tothe surety; otherwise the surety himself must be 
“1926 Nag. 473 382 the sole judge whether or not he will consent to’ re- 
$ s. 74—Undertaking by mortgagor to pay “Main liable notwithstanding the alteration and if he 
larger sum at redemption—Clog on equity of `has not so consented, ‘he will be discharged. S Noor 
redemption—Penalty—Stipulation as to payment of 'MAHONED LALLAN v. DHANIRAN, A. I. R. 1926 Sind 105 
' deorha, whether legally enforceable. ; Jk 234 
The provision in a mortgage-deed for the payment — - ss. 201, 218—Principal and ageni— 
‘of “deorha” (i.e, the principal and. half as again) Termination of agency—Suit against agent— 
cannot be considered as a stipulation by way of Demand and refusal—Limitation, commencement of. 
„penalty within the meaning of s. 74 of the Contract > For thepurposes of Art. 89 of Sch. I to the Limita- 
Act. Itis merely an undertaking on the part of a tion Act, an agency’is deemed to bé terminated when 
mortgagor that he would pay at the time of redemp- .the business of the agency has been completed and 
tion not the’principal sum only but a larger sum. Such -the mere liability of the agent to render an account 
a condition is enforceable and does not constitutea clog does not amount to a continuance of the relationship 
on the equity of redemption. : . between the agent and the principal. 
The fact that a borrower stands in urgentneed of _ The “demand” referred to in Art. 69 of Sch. I to the 
money does not indicate that the creditor was ina Limitation Act must have been made before the 
position “to dominate the willof his.” O Lana», agency termin#ted. 8 Gorpuanpas v. FIRM or GOKAL 








Hira Jan Barty, 3 O. W, N.610; A.I. R.1926 Oudh Kuaraoo, A. T. È. 1926 Sind 264 79 
502 538 _ ss, 251—Partnership— Partner's authority to 
-t 8, 83—Sale of goods—Delivery to carrier bind firm—Authority to borrow—Presumption--- Bill 


- —Shortage—Damages, suit for—Liability of vendor. signed by partner—Liability of firm. 
Defendants, who were commission agents, pur- Each partner is prima facie the agent of the firm 
chased for the plaintiffs a certain quantity of sugar and of each of his co-pariners and like any other 
and despatched it to‘the plaintifis according tothe agent he can only bind his principal, i.e. the firm, to 
‘latter's instructions by Railway. The plaintiffs had not the extent of his actual or apparenty authority. , 
paid the full price of. the sugar and the defendants, The actual authority of an agent does nog necessari- 
therefgre, sent the Railway receipt to their own ly mean his express authority thi ugh it includes such 
agent with instructions to make it over tothe plain- express authority where there is any, but in every 
tifs on payment of the balance of the price due. case except as regards persons having notice to the 
The plaintiffs obtained the Railway receipt fromthe conérary, it includes the general authority commonly 
defendants’ agent on such payment and took delivery called the apparent or ostensible authority with 
of the consignment in which there was found tobe whichin the absence of express prohibition the law 
a shortage. Thereupon the plaintiffs sued the defend- clothes every partner td do all acts necessary or pro- 
ants for damages in respect of the shortage:” < per for carrying on the firm's business in the way 
Held, that as soon as the sugar was delivered to usual in the businesses ofa like Mature. i 
the Railway Company for despatch, the sale in The apparent authority of a partner to borrow 
favour of the plaintiffs was complete under s. 83 of money must depend on the nature of the business in 
the Contract Act and that the defendants were not, each case. It is presumed to exist in the case ofa 
* therefore, liable for any shortage in the goods. A trading or commercial partnership as opposed toa 
Deo Ras v. Munent Ram, 24 A. L. J. 878; A 1.R.1996 non-trading or flon-commercial partnership. In other 
All. 679; 48 A. 622 130 words, such power is deemed to exist in the case of 
~- S. 108—Share certificates—Blank transfers every business which cannot be “carried on in the 
‘~a—Sale of shares by holder—Esteppele, usual way without such power, . ` 
. 


. 
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Where an individual carries où no. business.separate 
“vom the’ business of the firm there isa presumption 
pata bill signesl b? him is given for the firm and 
slidding upon-‘it, though such presumption can be 
“rebutted by proof that if was signed not.in the. name 
ofithe’partnership but of the individual forhis -pri- 
vate purpose S$ Duannal v. DAIBAI 927 


:CGo-operative:Sacieties Act :(il:of 1912),:85. 18, 
29, 31,:483:(2)—Power to sell .goods-on credit to 
‘mon members—Bye-laws effect of. 
‘There :baing no express.provision ejther in the 
-Co-operative:Societies Act or in the gules .made there- 
under prohibiting a Co-operative Society from selling 
‘goods on-credit: to , non-members, the mere fact that 
“one of its ‘bye-laws, (which is nothing more than a 
domestic arrangement.among its members), prohibits 
‘the-Society from doing so,can’ neither take away its 
power to:enter into.such transactions nor affect the 
. rights of third persons having dealings.with it. N 
‘‘Hanmantrao.Ramraov. WASUDEO Kuanperao, A, 1. R. 
“192Nag. 463 : 851 
~8,43,- rr. :28,.29,'32,.33—Dispute between 
society ‘and deceased ,»member-—Arbitration, reference 
‘to—Legal -representaiwwes, „question relating to, 
decision of —~Appedl—-Jurisdiction of Civil Courts. 
‘Where adispute between a Co-operative Society 
and the legal representatives dfa deceased member, 
iwho-was indebted to the society, is.referred to.arbitra- 
‘tors, the arbitrators are -competent to.decide who.are 
:the:legal-representatives. of. the deceased debtor; and 
‘ifa:wrong conclusion is arrived at with regard to a 
particular person, that person has a remedy, under 
the ‘Co-operative Sociéties Act, of,filing an appeal. A 
.Civil:Court has'no jurisdiction.to interfere in such a 
matter. BBHARMAKKA Bistappa.v. MALLAPPA FAKIRAPPA 
‘Surri, 28"Bom, L.R. 598; A. I. R,.1926:Bom, 352 350 


:Co-owners—Party-wall—One of several co-owners ` 
raising party,wall without consent.of ‘the rest—In- 
junction. y i 
1f one of theco-owners of a party-wall raises:the joint 

wall without the consent or acquiescence of the.rest, 

he makes himself liable to an’ action for an injunc- 
7 tiom- -B SHIVPUTRAPPA Parappa KAN®HETTI v. SHIVRU- 
NRAPPA KALAPPA HULI, 28. Bom L. R. 708; A. I R. 1926 
‘Bom. 387 432 
.:Co-sharer ‘landlord—Suit for .share .of rent— 

Separate collection of share, if must be proved, 

A co-sharer landlord in order to get a decree for. his 
‘share -of-rent-must prove a separate collection of that 
share. “GO Rapya:Gopinpa Dey v. Hara Monan BAKSRI 

584 ` 
Partitim—Co-sharer, failure of, to setup 
propriemry title, effect of—Estoppel—J oint property 

—Mortgage by co-sharer—Partition, effect of— 

‘Mortgagee, remedy of. 

It is incumbent upon a co-sharer who is a party to 
a partition proceeding, to set up his proprietary title 
to any -particular plot during the course of the pro- 
ceedings and if he-fails to doso it is not open tohim 
to set up-such -title after the partition proceedings 
have become-coinplete and final. ES ST 

Ifa person takes a mortgage of property which is 
the joint and undivided holding of two or more 
persons.and the mortgage is executed in his favour 
only’by one co-sharer, the mortgagee takes the mort- 
gage subject to‘the resk, that he is able to be dis- 
possessed and deprived of his security if the mort- 
gaged property falls -into the share of a co-sharer 
besides ‘his. own ‘mortgagor,‘and his remedy if he 

e 
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-Court-fee, .payable—Order directing paymen 


678; 51 M..L. J.-67 
:Court. Fees: Act (VII of 1870), 8.6, See Court 


for a declaration 


` [1926 
Cossharor—conold, — Sah 


thereby -loges his -securityids:to-call upon his morte 


.gagor, or his -heirs or .representatives. to-give him 
„another property in security, and if heor they refuse 


_to.do so,.to.bring a suit ‚for. damages against him or 


them. .O-Baprinin-y.:MungsHar Bux “SingH, 18:0. L, è 
J. 260; .A.I, R.-1926.0udh 509 


78 

Counsel and :client—Vakil appearing im place of 
another Counsel—Reference to arbitration by such 
Vakil—-Legality. i BANGKA 
“Where ‘a -Vakil is-appearing in place of another 

Advocate or Vakil, he cannot, uriless he-has ‘a vakalate 


‘nama authorising him to-do so, refer the :case ‘to 
-arbitration. L Aziz Dip v, Mott Ram, A. I. 1926 


Lah, 563 277 


of 

deficient.Court-fees—Revision, whether lies--G.'P. C. 
s. 115. et 
The High Court has.power to- interfere ‘in revision 

with an erroneous -interlecutory-order directing the 


-payment .of -deficient Court-fees. M KARUPPANA 


JTHEYAR V.. ANGAMMAL,.23:.L, -W./581;.A..1. R. 1926 Mad. 
129 


‘Fres.Acr, 1870, Sox. I, ART. -4 


| 433 
——s. 7 lv-(c), Sch. II, Art.17 (1) (a), (b)— 


Hindu Law—Alenation by .widow—Reversivner, “ 
suit by, challénging alienation-~Receiver, appointment 
of, prayer for. i 

For the purpose -of ascertaining ` the Court-fees 


-payable .in respect of a plaint regard must be bad 


to the allegations in the plaint. “Whether they have or 


‘have not been denied-in-the-written statement is not 
.amatter which signifies. ` 


In a suit by the plaintif claiming to ‘be the 


-reversionary. heir ofa deceased ‘Hindu, challenging en' 
:alienation 


made -by the widow of-the deceased and 
making various charges regarding alleged waste hy 
her. of the property of the -deceased, the plaintiff agli d 
that the alienation  specificaliy 
mentioned in the plaint was not binding upon lim 


.and for:the appointment ofa Receiver to take pcs- 
session of ‘the estate and to manageit during the 
life time of the widow: | 


Held, that the reliefs claimed by the plaintiff 
were distinct and independent of each other snd 
that the prayer forthe.appointment of a Receiver 
was not consequential upon the .declaration within 
the meaning of s. 7 (iv) (c) of the Court-Fees Act 
and that Court-fees were payable upon ‘the -plaint 
under Art. 17 (1) (a).and (6):of Sch. IP to. the:Court 
Fees Act. M'KARUPPANA THevar v. ANGAMMAL, 23 L. 
"W. 581; A. T. R. 1926 Mad. 678; 51. M.L.J.67 129 
——— S. 17—Alternative reliefs—Court. fees. 

Where a plaint prays for one of the two reliefs in 
the alternative based on one cause of action, the larger 
of the two reliefs determines the value of the claim 
and s. 17 ofthe Court Fees Act does not apply. L 
Raga v. MUTTALLI, A.I R. 1926 Lah. 467;.8 A. L. J. 449 

826 
Bc, .J, 
433 
S. 28. Sch, !, Art, -1—Appeal in money suit 

—Court fee deficient— Consequence. e 

Where an appeal ina money suit is not properly 
stamped, it cannot be dismissed in, toto, but it will net 
admit the passing of a decree in excess of the sunt 
for which the Court-fee has béen paid.. L Firat NIHAL 
CHAND-ATMA RAM v. SARDARI MAL, A I.. R. 1926 Lah. 


558 NG - 135 
e * 


——— 8, 28. See Court Fers Acr, 1870, 
ART 4 ` 
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Court Fees Act- coneld. ~ 


Soh. |, Art “1—Decree declaring -property 
“to chargê—Appeal— Vi aluation—Court- -fee, 





Beit 
arable. 
epee. decree is passed by the trial Court that 
gertain property.in the ‘hands ofa particular defend-~ 
ant is, along with property in the hands “of other 
defendants, “subject to a charge for. a certain amount, 
an appeal by that defendant dgainst the- deereé ‘must 
bear a Coutrt-fee stamp ad-valorem -ox the‘amount’ of 
“the charge declared‘on the property, not’ exceeding, 
however, the value of the. property -iù the ‘hands of 
the appellant which has been declared to be ‘the -sub- 
ject of the charge. ‘L ATMA SINGH vc NATHU Mar, 7 L. 
215; SL. L. J. 319; A. L-R. 1926 Lah. 408; 27 P.L. R. 
473 


Sch. 1, Arts, 4, 5, 88. 6, 28—Review, 
application for—-Court-fee -payable—Application 
bearing deficient stamp— Deficiency made up after 
~ expiry of limitation, effect .of. 

“An application for review should bear half the 
-Court-fee stamp if- “presented within 89 days, or the 
full stamp if presented after 90 days, that is to say, 
within the -additional period allowed for taking co- 
pies. Where an application -for review, presented 
within 89 days bears less than half the stamp and 
the. deficiency i isnot due to any mistake or inadvert- 
ence, and itis not made up till after the expiry of 
the period of limitation, the application cannot be 





deemed to have :been. presented within time. .C 
MIDNAPUR ZEMINDARY | Co. LTD. v. Dayarpra NATH 
‘Buowmrk 433 





Sch. I, Art. 17 (1) (a)-and- (b). See eee 
Fers Act, 1870; 8.7 14 (¢) 29 


Criminal Law (Amendment) Act (XIV -of ane 

“$3. 15, 17—Unlawfyl association—Calling upon 
persons to form themséives into unlawful association 
~-Assisting operations of association— Offence. 

‘A person woo calls upon others to form jathas. in 
connection with an unlawful association assists the 
operations of that association. within the meaning of 
s. 17 <1) of the Criminal Law (Amendment) Act. 

Clause (1) of s. 17 of the Criminal Law (Amendment) 
Act makes it an offence‘not only to be a member of 
an wilawful association or to take part in its meetings, 
but also to help such association il any way, and it is 
immaterial’whether the pérson who renders such help 
has been authorised to do so or whether he acts purely 
on his own initiative.” 4 

‘Clause (1) of & 17 of the; ‘Criminal Law (Amendment) 
Agt is intended to deal with” members and all.other 
persons identifying themselves with an unlawful body 
of persons as defined by:s. 15 of the Act. 

Clause?) of s. 17 is directed against the ring- 
leaders of ‘such a body, that is, the persons who actu- 
ally control or direct thes activities of the association 
or who organise or helpto organise any of its meet- 
ings.. L Harr SINGH v. EMPEROR, 8L.L. J. 242; A. I. 
R. “1926, Lah, 357; 7 L. ea an Cr. L. J. 915, 27 P. L. R) 
555 z 257 


Su 17— Calling up #persons to form unlawful 
‘essociation—O pence. 
A pesson who -calls upon oter persons to form 

themselves ‘into an unlawful association cannot be 

. said to have managed or assisted .in managing an 

"unlawful association or to have promoted or “assisted. 

in promoting a meeting of such association. He is 

not, therefore, guilty: of an offence under.s. 17.(2) of 





the Criminal -Law (Amendment) Act.. He i is, however, 
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Criminal Law RPU Act—concld. 


„guilty of -an offence. under ch- (I) ofs. 17. L Basaxt 
“SINGH v. IIMPEROR, :8 la Lr. oJ. Sa; LL. 359; A. IR. 
1926 Lah. 406; 27 Gr, L. J..9075 21. 0320; 2% P. E 
“551 19 
- s, 17 (2)-- Person taking part in management 
-of meeting of unlawful association, whether guilty of 
„ promoting such. meeting—O fence. 
“A person who takes an active part in organizing 
or assisting to orgariize-a- meeting must be regarded 
as promoting or assisting ‘to: promote the meéting, 
The word “promote” méans to forward, further or 
‘encourage, and. a person who takes a -part in the actual 


“management of the meeting is ‘obviously furthering 
-or encouraging such meeting. 


A person’ who assists in‘thé arrangements for the 
‘reception of the audience at a mee eting of an unlawftl 
‘association, assists in "keeping order in a procession in, 
connection with the meeting and takes charge of sums ` 


-of:-money which are raised on the occasion, is guilty 


of an offence under b. 17 (2) of the Criminal Law 
(Amendment) Act. L Meur SINGH v, EMPEROR, 8 L. 
L.J. 255; 7 L. 357; A. I, R. 1926 Lah. 405; 27 Cr, L. J. 
911; 27 P. L.R. 529 i 223 
Criminal! “procedure—Criminal! case—Non-pro- 

secution for two years—Case, . whether can be 

-allowed, to be re-started, + 

Itis not ip the interests of the administration of 
justice that a criminal case should be buried for 
two.years or more and ‘hen brought to life again, 


. either in order to extract blackmail from the other 


side or to satisfy private feelings of revenge. L HAR- 
KISHAN LAL v. KHUSHABI RAM, 
27 Cr. L. J. 932 388 
First Infor mation Report belated, scrutiny of, 

Where there has been delay in giving First Inform- 
ation Report to the Police, the evidence for the 
prosecution must be carefully scrutinized. L BISHEN 
“SINGH v, Eupzron, 8 L. L.T. 296: 27 Cr. L. J. 903; A.T. 
R. 1926 Lah. 46; 27 P. L. R. 484 215 


-Jury trial—Misdirection—Advice to ignore 
certain witnesses—Dogmatic opinion,expression of— 
Summing up—Juydge, duty of. 

An advice givens to the Jury to ignore the evidence 
of certain witnesses for the pri osecution isnot a proper 
direction: to the Jury. The duty of the Judge in 
summing up isto place the entire evidence, for or 
against the accused, before the Jury and leave the 
ultimate decision of questions of fact to it. He is 
not dcbarred from expressing his own opinion on the 
evidence; but it should be donein such a way as 
not to create any impression in the mjnd of the Jury 
that it wasa direction from the ei d whigh they 
should follow; and such opinion should noe 
pressed strongly and dogmatically. 

Where there are no eye-witnesses and no sufficient 
evidence of motive, it is proper twleave the whole cese 
to .the Jurv. G NAIBULLA  NayaBULLA SHAIKH v. 
Emperor, 430. L. 3.488 27 Cr. L. J. 1038; A. IR. 
1926 Cal. 996 ° 990 

Jury warned against witnesses who withheld 
information, failure to -state they? ane accomplices, 
if misdirection. 

Where a Sessions Judge, in referring to the evidence 
of certain witnesses who. had knowledge of the com- 
mission of an offence but did nate give out the in- 
formation for some time until*they were threatened 
with prosecution for ‘keeping back the knowledge of 
the fact, warned the Jury with regard to their. evidencé, 
told: them. about the suspicion~arising from thé delay, 


be ex- 


ALL R. 1996 Lah, 213: . 


4 H 
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Criminal proesdure—coneld. 
: and also placed before the July the explanation which 


. those witnessgs geve for the delay and advised the 
Jury toe place proper value on their evidence, the mere 


e sfact that he did not expressly tell the Jury that 


these witnesses were no better than mere accomplices 
‘does not amount to a misdirection of the Jury. C Umzp 
SHEIKH v. Emperor, 30 O. W. N. 816; 27 Cr. L. J. 1011 
š 867 
—— Penal Code (Act XLV of 1860), ss. 196, 4? I- 
Offence established under s. 471—Conviction under 

3. 196, legality of—Procedure, . 
Where the facts found show that the offence com- 
‘mitted by the accused falls under s. 471 of the 
Penal Code, the Magistrate should not convict the 
accused under s. 196, Penal Code, but should commit 
him to Sessions for trial under s. 471. C Hara MOHAN- 
| Dasv. Exreror, 30 O. W.N.°840; 27 Cr. L. J. 871; 44 
JO. L. J. 113 ; : 119 
—— Statements made against a person in his 
enbsence, valueof. See Cr. P. C., 1898, s. 512 122 


Criminal Procedure Code (Act V of 1898), s. 1. 

` See Cr. P. O., 1898, s. 16 509 

- ss, 4 (h), 195—Report submitted by Superin- 
tendent of Police with endorsement for necessary 
action, whether complaint. 

A report submitted by the Superintendent cf 
Police toa Sub-Divisional Officer with the endorse- 
‘ment that it is submitted for favour of perusal 
and necessary action does not amount to a com- 
‘plaint within the meaning of s. 4 (h) of the Cr. 
-P. O, - A BALDEO SINGH vV. EMPEROR, L. R. 7 A. 133 Cr 
27 Cr. L. J. 899; A. L R. 1926 All. 566 211 


ss. 35 (3), 408, 413—Aggregation of sente 
ences of fine—-Aggregate fine exceeding Rs. 50— 











Appeal, ; . 

Section 35 (3), Cr. P. C., providing that the aggre- 

te of consecutive sentences passed under the section 
in case of conviction for several offences at ore trial 
should for the purposes of appeal be deemed to be 
a single sentence, refers oaly to senlences of imprison- 
ment. 

ln case a Magistrate of the Firsg Class passes two 
sentences of fine amounting in the aggregate to more 
than Rs. 0, an appealis competent to the Court of 
Session under s. 408, Cr. P. ©. B SAIDLINGAPPA 
GURULINGAPPA v. EMPEROR, 28 Bom. L, R. 668; A. L R. 
1926 Bom. 416; 27 Cr. L. J. 926 270 
ss, 87, 88, 89, 439, 530 (a)—Attachment 

of property without warrant, illegality of—Inherent 

power of Court to release—Scope of s. 89. 

It is only wijen an applicant shows both that he 
had notgabsconded and that he had not proper notice, 
that property can be restored under s. 89, Cr. P. C. 
Further, under the section it is not only necessary to 
make an application but also to prove the necessary 
facts within two years. > m . 

Where land is attached regarding which no warrant 
has been issued, the High Court may in view.of the 
provisions of ss. 530 (a) and 439, Cr. P. O., release the 
property from attachment in exercise of its inherent 
powers, where it cannot do so under the strict 
provisions of s. 89. L BUTA SINGH v. EMPEROR, 27 Cr. 
L. J. 1025; A. 1. R. 1526 Lah. 662 - 977 
s. 107. See Or. P. C., 1898, s. 406 497 

——~— S. 107—No overt act—Opinion of witnesses 

—Danger of breach- Security. | ° 

„In the absenct of any overt act on the part of the 
‘party sought to'be bound, the mere expression of 

opinion ‘by 6 few’ witnesses that there is an appréhen~ 
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GASES, (1926 


sion of a breach of the peace is not sufficient to prove 


“that there is really any danger of the breach of the 


gace, L Jot: SARUP v. EMPEROR, 27 Cr. L. J. 1002; A, 
. R. 1926 Lah. 689 s 858 
ss. 110, 112, 114, 117, 526—Securiig 
proceedings— Warrant, when ta be issued—Bail. 

Ih an enquiry under s. 110, Cr. P. O., a Magistrate 





‘derives jurisdiction to issue warrant against 95 


suspect only after he has passed an order under 
s. 112 of the Code and after he has satisfied himself 
that there is reason to fear the commission of a breach 
of the peace and that such breach of the peace cannot 
be prevented otherwise than by immediate arrest of 
the suspect. h AH 
The object of Chap. VIII, Or: P.0., is to prr 
vent a suspect from committing offences and to 
allay public apprehensions and that object is suffici- 
ently attained by requiring him to find sureties, 
A person against whom proceedings have heen in- 
atituted under this Chapter is entitled as a matter of 
right, as any other accused person accused of a sube 
stantive offence, to have a reasonable opportunity 
afforded to him of defending himself. : 
The refusal to afford a suspect such reasonable 
opportunity on the part ofa Magistrate amounts to -a 
failure on his part to exercise his discretion in a 
wiso and proper manner, and thongh such refusal 
may not form by itself n ground for transfer, it is a 
factor which, the higher Court would seriously take 
jnto consideration. 8 Jaror v. EMPEROR, 27 Or. L. J. 
935 : è 391 


- $S, 112 and proviso tos. 117 (3)—Bond 
to be executed pending enquiry, nature of—Recorde" 
ing further evidence, whether condition precedent. 
Where a person is ordered to show cause why he 

should not be required to execute a bond under. 

112 of tho Cr. P. Č. and pending the enquiry he is 

enlled upon to execute a bond for keeping the pcace 

or maintaining good hchaviour under s, 117, sub-s. 3, 

the proviso to that section requires that the conditions 

of such bond whether as to the amount therecf or as 
to the provision of sureties or their number, or, the 
pecuniary extent of their liability shall not be more 

onerous than those specified in the order under s. 112, 
An order under s 117 (3) can be passed without 

further evidence being adduced before n Magististe, 

but the Magistrate should record in writihg bis rez- 
sons for exercising his powers thereunder. S Piz 

SHAH MURAD SHAH v. EMPEROR, 27 Or. L.J. 1030 982 ' 


— $S. 118, 120, cl, (H) —Securtiy—Time given 
to furnish security—Conviction of suspect during 
that time—Security, whetherruns from expiry of 
sentence. ss 
Where during the time allowed to a stispect to 

furnish the security as required by an order passed 

under s. 118, Cr. P. C., he is sentenced to imprison- 
ment for an offence committed by him prior to the 
date of such order, it is not competent to the Magis- 
trate to fix the date of the expiry of such sentence as 
the datefor computing the period from which such 

security is to be furnished. S EMPEROR V. AHMED, 27 

Cr. L. J. 865 113 

———— 88.133, 137, 138, 139-A—Obstrustion to 
public right—Denial of public right— Procedure. 

In a proceeding under s. 133 of the Cr. P.O, 
when there is a denial of the existence of the public 
right, it is the duty of the Magistrate to enquire into 
this matter and to come to a conclusion under the 
provisions. of s. 139-A of the Code and on the result 
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of this. còðnclùsion must depend'thè tfnestion whether 

to stay. proceedings or tó proceed under s? 137-or 138 
` ofthe Code. C RAHANADDY PATWARY v:” HASAN ALI 

iAwADAR, 30-0. W. N; 648; 27 Cr L.J. 878-- 126 
e- S8:133, 139,140, 141—Encroachment- on 

¿publie -road—Jury, “appointment of—Véerdict, 

© failure to return—Procedure—Final order passed by 

1. ‘Magistrate, legality of: ` Pat : i 4 
$- Where in a proceeding’ under s. 133 of the Cr. P. 

‘O,, a-Jury is appointed but fails to return a verdict 

‘within the time allowed in accordance with law, the 

‘Magistrate may pass such order as he thinks fit, and 

the order must be executed in the same manner asa 

-final order under s. 140 of the Code. Í , 

: "Where on the failure of the Jury to return a verdict 

the Magistrate inspected the spot and called fora re» 

pert from the Police and. thereafter confirmed his 
riginal order : a ` 
Held, taat the final ordor passed by the Magistrate 

was perfectly legal... A SHYAM [SUNDAR SINMA, v. 

PMPEROR, 24 A., L. J. 165;:L. R.7 A.5 Çr; 27 Cr. L. 

J. 931; A. I. R: 1926 All 658 645 
com 55, 161, 162—-Evidençe Act (I of 1872), ss. 
27, 182—Statement made by accused person to Police 

during investigation, -whether can be approved at 

trial. y 3 ; , , 
Held by the Full Bench.—The. provisions of s. 162 
of the Cr. P. O. prohibit the use of statements made 
to the Police during thé course of an investigation, 
svhether the.statements are oral-or are reduced into 
writing except that,in the case of statements of the 
latter kind, they may be used in the restricted manner 
laid down by the section. : : 
` Held by the majority (Heald, J., dissenting.)\~ 
Section 27 of the Evidence Act is neither repealed nor 
-affected.by s. 162 of tha Or. P. C., and consequently 
information received from a person accused of any 
offence in the oustody ofa Police Officer” is not a 
statement within the purview of s. 162 (1) of the Cr. P, 
G. and its proof at the trial is not prohibited by the 
provisions of the latter section. 

. The words “nor shall any such statement” in s. 162 
‘L.of the Cr. P. C. mean and refer to a statement 
made by any person toa Police Officer aud in the 
course of an investigation under Ch. XIV. The 
words “if reduced into writing” only apply to the 
words “be signed by the person making it” and the 
usaof an oral statement is, therefore, equally pro- 
hibited along with that of a written statement. 

"Der Rutledge, C. J.—The ban of.s. 162 of the Gr. P, 
C. applies ony to statements made to a Police Officer 
making an investigation under Ch. XIV of the Code: 
If the investigation contemplated by that Chapter is 
finished, then the section cannot be invoked to prohibit 
statements made to a Police Officer at some time 
Bubsequent to the investigation. If, on the other 
hand, statements made to a Police Officer, when 
preparing amap or holding an identification parade, 
nre statements made in the course of an investigation 
tinder Ch. XIV, then they fall within the scope of the 
prohibitian embodied in s. 162 of the Code. 

In*construing ‘a Statute the proper course is, in the 
first instance to examine the language of the Statute 
and te ask what is its natural meaning, uninfluenced 
by any considerations derived from the previous state 
cof the lew and not to start with enquiring how the 
law. previously stood, and then assuming that it was 

‘probably intended to leave it unaltered, to see if the 
words of the enactment will bear an interpretation in, 


conformity with this view: ``- i 
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~ Per Puskworth, J~Seotion, 157 of the Evidence Act 
is affected “by s. 162-df the Or. P.e., s0 far as state- 
ments tothe Police taken-under s 167 of dhe Code, 
avhether orgl ar recorded are concerned, but s. 27 of - 
the Evidence "Ach; which deals with information ye 
f&eived from persons ascused ofan offence and in 
Police custody is not affected by the aforesaid section 
‘of the-Gods..” ee 

+> Per Heald, J.—Section 27 of the Evidence Act ip 
«the extent to which it allows proof of a statemenf made 
by, an accused person to, the Police while in the 
@ustody of the Palice, during the investigation of a 
case, must be regarded as having been repealed by 
the amended s. 162 of the Cr. P. O, R EMPEROR v. 
Nea Tua Dry, 5 Bur. L J. 30:4 R. 72; A. I R. 1998 
Rang. 116; 27 Cr. L. J. 881 145 


ss. 164, 1—Presidency Magistrates, comt 
- -“petency to record confessions. 

Section 1 of the Cr. P. ©. bars the application of ` 
‘the Code to the Police in Presidency Towns and*not 
tò a Magistrate. Section 16! of the Code as at present 
‘amended by Act of 1923 empowers a Presidency 
Magistrate to record confessions in Calcutta during 
Police investigation, Pat NILMADHAB Quowoury 9, 
ee Pat. 171; A.I. R. 1926 Pat. 279; 27 Cr. L. 
J. 957 509 
= ss. "164, 337—Approver allowed to BA 
“ eireumstances of crimes not within scope of enquiry 
‘Subsequent prosecution for: those offences—Benefit 
`of doubt as to extent of pardon. 
<. Where an approver who has been tendered pardon 
in connection with a. particular crime, while meking 
afull and true disclosure of the circumstances of 
that crime, relates also. the details of some other 
earlier offences cammitted by himself and the accused, 
under the belief that they fell within the scope of 
enquiry and is not warned by the Magistrate against 
their irrelevaucy, the benefit of donbt as to the extent 
of pardon should be given to him and his prosecution 
for those offences dropped. Pat Nin MADHAB Cyow- 
pury.v. EMPEROR, 5 Pat. 171; A. I. R. 1926 Pat. 279. 97 
Or. L. J. 957. 509 


® 
8S.179¢ 181 (2)—Penal Code (Act XLT 
of 1860), s. 406—Criminal a 
Offence committed in Native State-—Loss occasioned 
` in British India—Jurisdietion of British Courts to 
try offence. : 
* Section 181 (2) of the Cr. P. C. does not in any 
modify the provisions of s. 179 of the Code. ats 
Where, therefore, an offence under s.406 of the 
Penal Code is committed ‘in a Natiwe State but asa 
consequence of the offence money is taken eut of the 
pocket of a British subject in British territory, the 
offence must be said to have been committed Dath in 








“the Native State and in British India where the loss 


is ogcasioned and can be tri&d ateither place. A 
MOHAMMAD RASHID KHAN ARZOO v. WaPEROR, L. R.T 
A. 114 Ur; AL R. 1926 All. 466; 27 Cr. L. J. 992 


f 6 
8.181 (2)—Penal Code (Act XLV of 1860 
s. 408—Criminal breach of tru$t—Place of trial. 
Failure to render accounts at particular place— 
Jurisdiction. i 
Where a person is under a liability to render 
accounts ‘ata particular place ehd fails to do so by 
reason of having committed an offence of criminal 
breach of trust which is alleged against him whe 
Court, within the local limits of whose jurisdiction 
such placa is situate, may efquire inte and try the 





~ 
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offence under the-provisions .o@s. 181- (2).0r, P.C. L 
Ram Sanat v. KRISHNA Lau, 7 LiL. J., :586;.A. IR, 
1926, Lah. 119;47 Ch. L. J. 900 212 


— 5, 188—Gertification, form -of proof— 
Certificate, whether -necessary—Certificate signed by 
Under-Secretary, whether sufficient—Order by -agent 

-directing tssue of certificate, a 
Section 188, Or. P. O., does not mention ‘the -word 
certificate at all and'there is no ‘direction for’ the 
gigning of a certificate: by-any:particular person. Nor 
ds the manner prescribed in which it ‘ig to be proved 
that the Pélitical.Agent has certified that the.charge 
‘ought to be -enquired-into in British India, although 
obviously the most convenient method of proving 
this is by the-production of a document -signed by the 

‘Political Agent. bees 

_ A document certifying that a ‘case should be tried 

in British India and purporting to be signed by an 

Under Secretary for the Political Agent cannot be made 

the, basis’ of an assumption that the Agent has himself 
certified that the charge.ought to be enquired in 
British India. Buta certified copy ofan order dated 
before the commencement of the proceedings signed 
by the Agent himself and directing that a certificate 
should ‘issue under-s. 188, Cr. P. O., in the particular 
case sufficiently meets the requirements ofthe sec- 
tien. L RULIYA SINGH v. EMPEROR,-27.Cr. L. J. 942: 
7L. 468; A. I R. 1926 Lah. 609... 398 


Lan SS, 190 (1) (b), 200 (aa) as amended by 

Act (XVIII of 1928)—Police report in writing of 

non-cognisable offence—Magistrate, jurisdiction of, to 

take cognisance without examining officer on oath. | 

Under ss: ‘190 (1) (b) and -200 (aa) of the ‘Or, 
P.-C. of 4698 as amended by Act XVIII of 1923, 
Magistrates referred to.in s.190 have jurisdiction to 
take cagnisance.of even.non-cognisable offences upon 
a report made in writing by.any Police Officer-with- 
out examining him on oath. Mt ‘Postio Proszouror 
v. RATNAVELU. Guptty, 49 M. 525; A. I R. 1926 Mad. 865; 
27 Cr. L. 3J. 1031 . . 983 
e .$.°191, non-compliance of, if vitiates tinal— 

Evidence produced by one co-accused if can be used 

against others. 4 tani, 

A failura to comply with the prévisions of s. 191, 
Or. P. C., isan illegality which vitiates a trial. 

The evidence of a defence witness produced by one 
co-accused cannot be treated as prosecution evidence 
against others. L SAMMUN v EMPEROR, 27 Cr. L.J. 

“1037; A. I R. 1026 ‘Lah. 627 989 
s: 195—-Complaint dismissed -as false— 
Proceedings under s. 211, Penal Code— Procedure. 
Where a Magif@rate dismisses a complaint as false 
and is of pinion thatthe complainant ought to be 
proceeded ‘against under s. 211, Penal Code, the 
proper procedure for him to follow isto make a. 
complaint under s. 194, Cr. P. C., and not to-hold an 
enquiry into the case. himself and commit the &om- 
plainant to tho; Court of Session for trial under s. 211, 
Penal Code. Pat AMBIKA SINGH 2. JEMPEROR, 5 “Pat, 
450: A. I R. 1926 Pat. 368; 7 P. L. T. 716; 27 Or. L. 
J.» 987 Sre 65 
3, 195— Penal Code (Act XLV of 1860), s. 211 

—False charge—Complaint made in Court— 
Subsequent , statement to, Police-—Prosecution for 
making false charge—Complaint by Court, whether 
necessary. *. ext ee 

ihe accused filed a complaint .in Court against 
certain persons Charging them with dacoity. After 
he had filed the complaint lie was sent for by the 

s - < 
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-Police.and made a -statement :to .a “Police Officer in 


answer :to questions put, by the latter saying-that hé 


had filed-a complaint:in-Court -and -that certain per- 


‘sons had committed dacoity‘in his house. “he.Police 


Upon investigation found that the complaint was false, 


-and .a superior Police Officer .charged -the accused 


with having falsely .charged -certain persons with 
having committed dacoity and the-acensed-was put on 
his trial for an offence-under.s. 211of.the Penal Code if 
Held, thatthe -aceused-having filed his -complaint 
in Court before -he made -a statement to the Police 
Officer, it was-not competent for -a Police .Officar 
to proceed against the accused and that the.accused 
could not be tried for :the offence charged without a 
complaint by the: Court before whom he-had-filed his 
own complaint. .A-GuasLawan :SINGH v. Empergr, 24 
A.L, J. 816; L. R..7 A. 145 Or.;-27 Or, L.J. 1014; 
A. I, R, 1926 All. 613 yr, . 879 
—— sS. 195,476—Complaint ‘by Court, when to 
be maile—Process-server, offence against— Complaint, 
whether can be “made by Sub-Judge—-Penal Code 
(Act XLV of 1860), s 186. f 
dt is the duty of-a Court, as-also-that -of a ‘Police 
Officer aware of the commission of a cognizable offence, 
‘to make a-complaint in every case that:comes'to its 


notice of an offences which cannot be tried except on, 


‘the complaint of a Court, unless ‘the offence.is “trivial 
or the evidence available is not sufficient to make 4 
conviction probable. 

A process-server in Central:Provinces is subordi- 
nate to'a Nazir, ‘District ‘Judge or Judicial ‘Commis- 
‘sioner -and not-to a ‘Sub-Judge*and a complaint of 
an offence punishable under -s. 186 of the Penal 
Code in which the former.is concerned can be -filed 
under s. 195 (1):(@) of the Or. P. C. only by him or 
any one of the «persons to whom he is subordinate 
and not by-the Subordinate Judge or by any other 
Judge, even an Additional Judicial Commissicner 
who is no more an executive superior of ‘the process- 
server than -the Subordinate Judge. ‘N MRITYUNJAY 
Prasap v. RAMRAO, 27:Cr. LJ. 1010; A. 1..R.'10Y6 Nag. 
485 ` 866 
— ss, 195,476-- Supurddar refusing to deliver 

up property to.Civil Court—Jurisdiction ‘of „Ciril 

Court to take proceedings under -s. 470, «Cr. P. C3 

and to commit him. under 8.409, Penal Cade. - 

The offence under s.409, Penal ‚Code; is not one 
of the offences referred to in s. 195 or s. 476, Cr. P 
C., and so -a Civil Court bas no jurisdiction to take 
proceedings under s. 416, Cr. P..C., in respect of such 
an offence. | 

Where, therefore, a supurddar refuses to deliver up 
property to the Civil .Court.for sale when called upon 





to do so, the Civil Court acts illegally in taking pro- _ 


ceedings against him under s. 476, Cr. P..C., antl com- 
mitting him under s. 409, Penal Code. O “INDARJIT 
SINGH v. EMPEROR, 3.0. W.N. 618; 27 Cr. L. J. 974 
526 
———— 88, 195 (c), 537—Charge of forgery under 
s. 467, Penal Code—Absence of complaint—Magis- 
trate’s- jurisdiction | to entertain—Ir feguigrity, 
whether curable under $. 587, Gr..P. C.—Prosecution 
ordered under s.471, Penal Code—Accused convicted 
under ss. 467, 471, Penal Code—Conviction under s. 
467, whether sustainable. 
A Court cannot. take cognizance of an offence under 
s. 467, Penal Code, without.a complaint as required 
by .8. 195 (e), Cr. P. C- Want of sanction or com- 
plaint under s. 195, Or. P. O., vitiates the whole.pro- 
Pd 
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ceedings and the defect is not cured by s. 537 of the 


r. P.O. 

Where, therefore, prosecution of an accused is 
eordered only under s.471, Penal Code, without re- 
ference to any other section, but he is tried and 
convicted under ss. 471 and 467, Penal Code, con- 
viction under the latter section is not sustainable. 
O Ram SAMUJH v. WMPEROR, 3 O. W. N. 614; A. I. R. 
1926 Oudh 485; 27 Cr. L. J. 969 521 
——— 88, 222, 225—Penal Code (Act XLV of 

1860), s. 420 —Charge of cheating—Date of offence 

not specified, effect of. 

In a charge under s: 420 of the Penal Code, it is 


proper to state the exact date on which the offence -is- 


allege to have been committed, but when the time 
of the alleged offence is approximately indicated and 
there is nothing to show that the omission to give 
the exact date has materially prejudiced the accuged 
at his trial the*omission does not affect the legality 
of the trial. Pat FARZAND ALI v. EMPEROR, (1926) Pat. 
207; A. I. R. 1926 Pat. 347; 27 Cr. L. J. 909 224 


S. 234—Charge relating io three offences. 
commitied within the same month—Misjoinder. * 
An. accused person was charged with having deceit- 

fully induced-three separate persons on three different 

‘occasions in the same month to deliver property to 

him under circumstances which amounted to offences 

under s. 420- of the Penal Code: 

Held, that having regard to the’ provisions of s. 234 
ofthe Cr. P.O. there was no misjoinder of charges 
and that the joint trial was perfectly legal. Pat 
Farzanp ALI V. EMPEROR, (1926) Pat. 207; A. I. R. 1926 
Pat. 347; 27° Cr. L, J. 909 221 


ss. 236; 237—Aliternative. charges for 

offences under ss: 802, 201, Penal Code, legality of. 

Asib is now settled law that a person may be 
convicted under 6. 201, Penal Code, even though he. 
has been charged only’ for’an offence. under s: 302, 
Penal Code, there cannot be any illegality in charg- 
ing An accused under both these sections alternatively. 
O Umen SHEIKH-v: Euprror, 30 O. W. N. v16: 27 Cr: li, 
J. 1011 >- 867 








~ 8, 247--Complainant, failure of, to appear. 


when case is called—Acquittal of accused, legality 
of—~Appearance of complainant’ during course of 
day, whether suficient—Fleader, presence of, effect 


of. 

The absence®ofthe complainant atthe time when 
a: caso is-taken up for hearing. is sufficient to justify 
the Magistrate in dealing’ with the case under s. 247 
ofthe Or. P. C., and’ acquitting the accused. The 


Magistrafe-is not bound to wait till the close ofthe - 


day and see if the complainant appears, before taking 
action under the section. 

A- complainant cannot be.representedby a’ Pleader-in 
order. to take away-the jurisdiction of the Magistrate 
to proceed under 's: 247-of-the Or. P. C., and the pre- 
sence of the complainant's Vakil alone is not suifici: 
ent compliance withthe requirements of s. 247. 

It-is not sufficient for the complainant’ to appear 
at‘sometime during the course: of the- day to which 
the hearing:of the case is posted. He mitst be present’ 
at the time when the case-is‘called on:for hearing: 

The object of s.-247; Cr. P.O., isto prevent the 
complainant from being dilatory: in the. prosecution 
of the case, and if he does not" care to be present when: 
the casa-is-called on; the. accused ‘is entitled’ to. an 


ecquittal unless the Magistrate chooses for’ reasons he. 
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thinks proper to adjourn the cas. NAGARAMBILLI 
TONKYA v. Matra JAGANNATHA, 27 Cr. L. J. E8; A. L 


R.1926 Mad. 1009; 49 M. 883; (1926) M. W.N. 928; 24 
L. W. 669 -652 
S. 247--Summons case—Complainant absent 
—Procedure—Iixempting complainañt's absence, 
legality of. 

Section 247, Cr. P. C., does not avthorise a Magis- 
trate to dispense with the presence of a complàinant 
in summons cases except when he is a public servant. 
Therefore, when e complainant who is nota public 
servant is absent in a summons case the only course 
open to the Magistrate is either to acquit the accused 
or to adjourn the case in order to enable the com- 
plainarit to appear. L Matra BAKHSH v. MARSHALL, 27 
Cr. L. J. 1022; A. L'R. 1926 Lah. 628 878 
———-— S, 255— Plea of guilty, effect of. í 

An accused person does not: plead to a section of 
a Criminal Statute, He pleads guilty or not aujlty 
to the facts alleged in thé charge and a plea of guilty 
amounts only ito an admission that he occupied the 
position as stated in the charge and committed the 
acts therein specified, but unless the facts averred 
in the charge amount‘in law to an offence under a 
particular section, a plea of guilty cannot amount to 
an admission of guilt under that section. L Basast 
SINGH v. EMPEROR, 8 L. L. J. 251; 7 L. 359: A. l. R. 
1926 Lah. 406; 27 Cr. L. J. $07; 2 L. C. 320; 27 P.L. R. 


551 219 

———— 86, 297, 303, 367—Penal Code (Act XLV 
of 1860), se. 804, 884, 852—Trial by Jury-—Charges 
under ss. 804, 352—Verdict of guilty under s, 384, 
legality of—Charge to Jury—Duty of Judge—Heads 
of charge, contents of. 

Where an accused person was charged at a trial with 
offences under ss. 304 and 352 of the Penal Code and 
the Jury brought in a verdict of ‘not guilty’ under 
8. 304 but guilty under s. 334: 

Held, (1) that the Jury having returned a verdict 
of not guilty under s. 304 and’ having said nothing 
about any minor offence, they could not bring in a 
verdict of guilty ander s. 334, inasmuch as an offence 
nader g. 384 wasmot a minor offence to one under 
8, 352; ‘ 

(2) that if it were supposed that the verdict of guilty 
under s. 384. was brought in under the first charge, 
then there was no verdict in respect of the second 
charge, viz., the one under s. 352; 

3) that the verdict of the Jury was: confused and 
unintelligible and it was the duty of the Judge to 
obtain from them a proper. and correa verdict. 

In the caseof a trial by Jury, the Judge i not to 
write a judgment but to record the heads of his charge 
tothe Jury. It is necessary, however, that the charge 
recorded should be such as’ to convey sufficient infor- 
matiosi to-the High, Court in cage of appeal as to the 
explanation of the law by the Judge and about im- 
portant questions of fact. 

In the-case of a trial by Jury it is the duty of the 
Judge to explain to the Jury the law applicable to 
the -case and it isthe duty of the Jhry to accept the 
law as laid-down by the Judge without any extraneous 
aid. If the Jury are unable to understand the law 
fully and-clearly, it is the duty of the Judge to ex. 
plain it to them afresh, but ip ding so, he cannot 
place before them the Code or any legal treatise for 


the purpose of finding out the. law; jf he does so, he 


fails in hisduty. C SUPERINTENDENT & REMEMBRANCER 
LEGAL Arrarrs v. Witson, 30 O, W. N. 683: 430. I 
J. 53%; A.I. R. 1926 Cal. 895; 27 Or. L. J. 926 270 


„Failure to examine, 


n 
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——-—-— 55, 339, @239A as amended by (Act XVIII 
of 192%) —F orfeiture of pardon—Trial without Public 
Prysecutor's certificate, -effect of-—Question, whether 
accused pleads compliance with conditions of parton, 
who may gsk. bi 
Although an order holding that a pardon had been 

forfeited and directing the.prosecution of the person 

“who had forfeited the pardon had been made at a 

time when the old Or. P. C., was in force, yet if the 

-committal and the trial were held after the new Code 

had come into operation, the wanteof the Public Pro- 

secùtor's certificate under 8. 339 (1) would vitiate the 
trial. 

The question “whether the accused pleads that he 
‘had complied-with the conditions of his pardon” can 
be put only by the trying Judge.. L Lan SHAH v. 
_Jgmpsror, § L. L. J. 305; 27 Or. L. J. 940 396 


s. 342—Accused examined after taking 

&efence evidence—Conviction, whether void. 

If an accused person, whose personal attendance has 
“been dispensed with, is not present in Court on the 
“day on which his examination should have taken place 
in due course aud consequently he is not examined 
until after the defence evidence is taken, his convic- 
tjon is not bad on that score, provided he has not 
been prejudiced. Pat BALGOBIND THAKUR V. EMPEROR, 
‘7 P.L. T.4986; A. I. R.1926 Pat. 393: 27 Cr. L. a 
ae . - . . ae 4 . s 

; s. 342: Accused examined in course of 
... prosecution evidence--Haamihation of accused at 
“conclusion of prosecution evidence, necessity of. | 
’ Under s,.3!2, Cr. P. Ci, a Court is bound to cxamine 
the accused at the conclusion of the prosecution evi- 
dence and before he is called upon to enter on his 
‘defence and this provision of law carinot be dispensed 
with. on the ground that the accused has already 
een examined in the course of prosecution evidence. 
. “The. provisions of s, 342, Or, P. Ò., are mandatory and 
‘not merely directory,and, therefore, their non-com- 

Hance renders the trial jllegal. L LACHEMAN SINGH v, 
‘Tupsror, 2 L. O. $33; 27 Cr. L. J..1007; A. LR. . 1926 
Lah, 551; 27 P. L. R. 427° fev res 863 


me $. 342—Accused not examined after close of 
~ prosecution case—Note’ by Magistrate ‘that accused 
doesnot wish to add to his-former statement, effect of. 
. -Where an accused is examined after a-part of the 
prosecution evidence has been recorded but not when 
the case for prosecution is closed, a note by the Magis- 
trate that the: accused does not wish to add to his 
previous statensent does “not-constitute a proper com- 
‘pliance with the. mandatory provisions of s. 342, Cr. P. 
(0. L FAZAL AHMAD v. EMPEROR, 27 Cr. L. J. 1021;-A. E 
‘R. 1926 Lah. 684 . 877 
an 5, 342—Inspection of spot and taking fresh 
; prosecution evidente after closing of case—Ornission 
- to examine accused. “and to give opportunity to 
produce defence evidence, effect of. 





Where, a Magistrate afte? closing the defence evi: 


dence inspects’ the-spot and records there evidenca 
very material forthe decision of the casé, an:omission 
to examine the accused again under s. 342, Or, P. Gj 
and to give him .an opportunity to produce evidence: 
in rebuttal constitutes an illegality which vitiates the 
trial. °l ISMAJ V. IBMREROR, 2 L. O. 341527 Cr. L. J. 
1023; Al I. R. 1926 bah. 683 - nee -` 879 
kai 58, 842, :483—Maintenance proceedings— 
accused -at conclusion of 
. complainamt'sevidence. . | > a 

t Section 342, Or, F. O; is applicable to maintenance, 


. 
ee 


INDIAN OASES, 


1926 


Criminal Procedure Gode—contd. -~ --..- > 
proceedings under 8. 483 of the same Code and non; 
compliance with its provisions vitiales those preccedy 
ings. L DaMELLO v. Mrs: DEMELLO, 27 Cr L. J. 1000; 
A. I. R. 1926 Lah. 687 856 
8,367. See Cr. P. C., 1898, s. 297 279 
S. 367—Acquittal—Judgment unsatisfactory 

owing to omission to decide a vital poini- Re-trial. . 

In acase of rioting with the common object of 
taking ‘possession of the complainant's land, a tind- 
ing on the question of possession being necessary for 
a proper -decision of the case, if a judgment of-ac- 
quittal is passed without arriving at a finding on 
ithe point, it may be set-aside and a re-trial order- 
ed. C'SURENDRA NATH SINGHA V. JANAKI NATH Gucsn, 
53 C. 471; A. I. R.1926 Cal. 945; 27 Cr. l. J. 973 527 
———- 5, 374—Confirmation of death sentence. | 

‘A High Court may decline to confirm a death sene 
tence when it is of opinion that it would be wrong 
-and improper that the sentence should be carried 








out, N Manxov. Emprror, 22 N, L, R. 104; 27 Cr 1; 
J. 955; A. I, R. 1926 Nag. 46l. 507 
——-— $. 397. See Cr. P. C., 1898, s. 34 501 


—— S, 403—Re-trial on same facts. : 
Where_a person has been tried and acquitted of 
an offence arising out of a particular set of facts, he 
cannot be tried again fora different offence based on 
the same set of facts. L FATEH Mowamaap’y, liMPEROR, 
27 Cr I. J. 1019: A I. R. 1926 Lah. 639 - 875 
———— 88,406,423, 107--Order binding over 
person to keep peace— Appellate Court, whether can 
. direct re-trial. joes = ; 
In an appeal under s.:408 of the Cr. P.C, agains + 
an order binding over a person to keep the péace, in 
proceedings under s. 107 of the same Coil, the 
Appellate -Court is competent to order a re-trial, 
A BHAGWAT SINGH v. EMPEROR, 24 A. Lod. 566; LUR. 
7 A. 121 Cr; A. I- R. 1926 All. 403; 48 A. 501; 27 Cr, 
L: J. 945 i 497 
= 121 


, S. 408. See Gr. P, C., 1898, s. 562 
——— 85, 408, 413. See Or. P.* C., 1898, s. 35 (3) 
; - a = 27Ọ0 
‘mir ms S8, 419, 420, .421—Appeal from; Jail 
` Notice to accused, whether necessary—Suntmary 

dismissak of appeal, legality of-Practice. and 
© procedure. - pe ; fe gle os 
: When an accused: person is in Jailand makes his 
appeal through the Jailor under s. 420 of the Cr P. Q., 
it is not necessary to issue a notice of hearing to him 
end -the Court is competent to dismiss the appeal 
summarily after perugal of the -papers submitted. to 
it. SLoune v. EMPEROR, 27 Or. L. J. 933 839 
5, 423—Appeal—Alteration of conviction 
- from s. 802, Penal Code, toan offence agd@inst pros 
+. perty. ` Dora oy 
High Court will not in appeal alter a conviction 
under s. 302;-Penal Code, tos conviction -under one of 
the sections. dealing with offences against property, 
L GHAUNS v. EMPEROR, 2 L. C..316;: 27- Gr. L. J. 1004; 
A. I. R.1926 Lah. 691 . - 260, | 
———+ Sı 423—-Gonviction, alteration of Appellate 
- Court, - powers of, - aE OM 
Iu the caso. of an accused. charged with offences, 
under more than one section of-the Penal Code, it 
is open to the Appellate Court, under s. 423 of the, , - 
Cr: P. O, toalter the. conviction from one section 
to another, even though the trial Court may have, 
acquitted the accused under the latter section. ` A, 
JANKI Prasap v. EMPEROR, L. R,7 A, 98 Cr; 27 Or. Le 
J. 901; A, ER. 1926 AIL 700) .. > ANG 213; 








. 


t 
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——— 8.437 -Further enquiry after discharge, 
legality of. 

A direction for further enquiry after discharge is 
improper unless the order of discharge is manifestly 
perverse or foolish or is based on a record of evidence 
which is obviously incomplete. L INDRAJ v. EMPEROR, 


27 Cr. L. J. 1013 869 
——— 5, 43.9, 
‘See Cr. I’. O., 1898, s. 87 977 
See Or.. P. C., 1898, s. 476 877 


—— $8,439, 476B—Appellate order refusing 
to withdraw complaint —Revision. : 
Interference in revision with appellate orders uhder, 

s. 476B, Cr. P. O., refusing to withdraw complaints 

is or@inarily not desirable. L KanoomaLv. EMPEROR, 

27 Or. L.J. 1011 ` 867 

s. 465, criminal trial—Insanity of’ accused; 
determination of—-Procedure. . 
The moment a question arises as to the insanity of 

an accused person in a Sessions trial, the Judge 
ought to put to the Jury asa preliminary issue to be 
tried by them as to whether or not the Jury are 
satisfied that the accused is a person of unsgund 
mind and can stand his trial and is in a position to 
understand the proceedings which are going on in 

Court. Evidence must be led on this point and the 

Jury. must arrive at their conclusion upon the basis 

of such evidence. C RADHANATH MANDAL P. EMPEROR, 





27 Cr. L: J. 896; 44 O. L.J. 285 160 
—$. 476, . | i 

See Or. P. O., 1898, s. 195 © 526,866 

. See Cr. P. C., 1898, 8. 439 . - 867 





- 55. 476, 439—Case decided on oath— 
; Complaint, whether can be made—Order passed: 
~ by Civil .Court—Revision, whether lies—Delay in 
.making application, effect of. 

Thé mere fact that a case is decided on the oath of, 
one -of the parties is not a sufficient ground for 
refusing. that party an opportunity to prove to the- 
satisfaction of the Court that the claim made by 
the other party was false and that a complaint 
should be made against that party under s. 476°of. 
the Or. P,O, . | . yl. as : 

Where ‘dn order under s. 476 of the Cr, P. ©. is, 
passed byea Oiyil Appellate Court no revision lies . 
to the High Court under s. 439 of the Cr. P. C. 

Although there isno Law of Limitation applicable . 
to revision applications, it is the settled practice of- 


the High Cour not to admit them unless they are - 


made within a reasonable time after the order com- 
plained of. A EmreroR v. RAM Nararn, D. R.7 A. 


130 Cr.; 27 Cr. L. J. 1021; A. I. R. 1926 All. 577 . 877 . 


~§,488. See Cr. P. O., 1898, s. 312 856 





S. 48.8— Maintenance—Husband offering to 


-keep wife—Duty of Court 

Where in proceedings under s. 488, Or, P. C., the 
husband offers to maintain-his wife, the Magistrate 
must comply with the requirements of the first-proviso 


to subes. 3 of the section, -L Usman v. JATTI, 27 Or. > 


L. J. 938 E 394 


——a $. 488—Maintenance order, variation in— ` 


Date of variation. 
A Magistrate is competent under s. 468, Or. P. C., 


to vary the rate of maintenance payable under a pre- - 


vious-‘order under the section and to give effect to 
his order from the date of application. B HIRALAL 
Vatavnas v Bat AMBA, 28 Bom, L: R, 669; A. L R. 1926 
Bom, 419,27 Or, L, 9.940 - *. 896 


x 


Criminal Procedurp Code—contd. 





S. 488 (8) —Maintenagce Marriage, whe 
ther gives jurisdiction. e e > 

The mere fact that the marriage of the parties had - 
taken place within the jurisdiction of the Magistrate 
does not confer jurisdiction on him to entertain an 
application fur maintenance under s. 488? Cr. P. © 
L Gsutam Hossain v Hakas Brot, 27 Cr. L. J.1009- 
A. I. R.1928 Lah. 683 c 865 

— $$. 488, 489 (2), as amended—-Order for 
maintenance—Decree for restitution of conjugal 
rights—Effect an wifes claim for separate main- 
tenance. 

Under the present Cr. P. C., a decree for 
restitution of conjugal rights does not necessarily 
debar a wife from claiming separate maintenance und 
the matter is within the Court's discretion which 
however, must be judicially exercised. r 

Where Civil Court has giten to the hushand a 
decree . for restitution and‘the hushand bona gide 
wishes to execute that decree and the wife refuses 
to obey it, that would be a good ground for cancel] ing 
the order of maintenance under s. 438 of the Code.’ 
S ALI MAHOMED V. JIMPERUR, 27 Cr L.J. 876; A LRO 
1926 Sind 270 124 
———— S. 512, deposition ‘not taken under— Ux. 

post facto conversion—General principles, 

Evidence given ata trial for another purpose can- 
not be by an ea post facto operation converted into. 
an equivalent of what is called a deposition taken 
under s. 512, Cr. P. O.,,When as a matter of fact every- 
body knows it was nothing of the kind, and at the 
time the witnesses gave their evidence the question 
of recordinga deposition under s, 512, Cr. P, C,, was 
never intended. fare 

, When two witnesses, who havé given evidence at 
a, previous trial against persons thenon their trial 
happen to have referred in tha course of their evi... 
dence at the trial to a ‘person who is absconding ~ 
and is subsequently tried, their statements cannot be. 
read at the subsequent trial of the accused who wag 
then absconding, merely because they happen to be 
absent and ponnotgive evidence, 

The fundament&l rule is that statements made 
against a person in his absence cannot be used ag 
evidence against him in`a criminal trial. Exceptions, - 
to that fundamental rule can only be created by , 





‘ Statute and when a Statute permits something to be.. 


done which a fundamental rule prohibits, that somi= - 
thing can only be done by strict compliance of the 
Statute which creates the exception. A Saroras SINGH - 
v. EMPEROR, 24 A.L. J..394; A. I. R, 1926 All. 340: 48 
A. 375; L. R, 7 A.85 Ors 27 Or. L. 3.874 fog" 
————8. 526. See Cr. P. C., 1898, s. 110 391 
S. 526—Adjournments, granting of—Trang- 


fer. ee A 
Mer8 granting of unnecessary ‘adjournments to en- 


< able the complainant to appear is no ground for 


transferring the case. L MAULA BAKHSH v, Ma 
97 Or. L. J. 1022; A. L R. 1926 Lah. 628 sae 

1 s. 526—Grave aspersions against trying > 

Magistrate—Apprehension of not having fair and ` 

impartial trial—Transfer. 

A criminal case should not be transferred where ~ 
the apprehension of not having a fair and impartial ~ 
- trial is created by dhe accused himself by casting in 

his application for transfer grave aspersions on th 
- character of the trying Magistrate: L Lacuyr w.. 
| Esegror, 8 L..L. J. 303: 2 L-0. 297; A L R. 1996 
“Lah, 470; 27 Or: L. J, 939; 27 P. L. R. 491 € 570 395., 

e 
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-———_——-3, 5 26—-Tansfer, application for—Adjourn- 
ment, erefusd to grant, effect of—Duty of 
Magistrate. 

When an application under s. 526, cl. (8) of the 

Or. P. C., is made, it is nét for the Magistrate to 


decide whetfer the applicant has an apprehension that | 


he would not receive a fair trial at his hands. That is 
the function of the High Court. The Magistrate is 
bound to adjourn the case, unless in his judgment 
he is bone fide satisfied that the -applicant has no 
intention of making an applicatiog for transfer. 

The refusal of a Magistrate to grant an adjourn- 
ment to a suspect to enable him to apply for a trans- 
fer of the proceedings is a good ground for transfer 
of the proceedings. S-Jatorv. Iimprror, 27 Cr. L. J 
935 er. 391 
~ s. 530—According to prosecution evidence 

case under ss. 148, 895, Penal. Code— Conviction 
` by Second Class Magistrate under ss. 147, 879— 

Trial, validity of. 

Where the prosecution evidence discloses a case 
under ss: 148 and 395, Penal Qode, which a Second 
Glass Magistrate is not empowered to try, but the 
Magistrate tries and convicts the accused bona fide 
under ss, 147 and 379, Penal Code, without any objec- 
tien by or prejudice to the accused, the trial is 
irregular but not void. Pat BALGOBIND THAKUR V. 
Emperor,7P.L. T. 496; A. L R.1926 Pat. 893: 27 





Gr. L. J. 1017 873 
m- $, 530 (a). See Cr. P. C., 1898, s. 87 977 
———-- 8, 537, i i 
. See Or. P. ©., 1898; s. 195 (c) + 521 
- See Pesar Cope, 1860, s. 499 | 499° 


sme 3, 562—Conviction for two offences tried 
consecutively—Benefit of s. 562. ‘ 

‘Where’ an accused is tried consecutively for two 
offences-and is convicted in both, at the time the 
second judgment is written; he must be considered 
to be-a pravious convict and s. 562, Cr, P, O., will 
not apply. L EMPEROR v. Lan, 27 Cr. L. J. 1016; A.I. 
R: 1926*Lah. 651 872 

me §,562—Reformatory Schapls Act (VIII of 

1897)—-Youthful first offendere—Sentence of 
imprisonment, propriety of. 

In the casa of first youtnuful offenders, recourse should 
be had to the provisions of Reformatory Schools ‘Act 
ors: 562, Or. P; O., as the sending cf such offenders, 








whose antecedents arè not shown to be bad, to ordi- ` 


nary Jails has’ the effect of making them hardened’ 
criminals after they are discharged from: such jails, 
L Esreror v. Dagram Prakasa, 27 Or. L. J. 934; A. 1. 
R.-1926 Leh. 611 i f 390 
> ss. 562, 408, 413—Order to keep peace 
-and-be of good*behaviour—Appeal. | f 

An order under s: 562, Or. P. O. is’ appealable 
utider s. 408, Or. P, C°, andis not restricted by, the 
rovisions of 8. 413 of the same Act. B MADHAY 
AGHVENDRA KULKARNI V. EMPEROR, 28 Bom: L. R.8671; 
A: I. R. 1926 Bom. 382; 27 Or’L. J. 873 . 121 
Criminal trial. See CRIMINAL PROOÈDURE., š 
Crown, rights of. *See Custos | 895 
, whether bound by Statute. See COMPANIES 

Act, 1913, 8.171. yi 37 
Crown Grants Act (XV of 1895)—Grant in 1848 
“of landsby Hast India Company imposing restriction 
on alienation without consent of” Government-— 
Validity af clats¢—Ciown Grants Act, applicability 

* of—Act, whether ultra yires of Indian Legislature 
-Madras Parmanent Settlement Regulation (XXV 
pf 1802), s; 8, whether applicable to unsettled villages, 
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Crown Grants Act—contd. 

A village was granted to. the ancestors of the 


plaintiff by a sanad issued by the East India Com- 
pany in 1843, which contained a elauso imposing a 


restraint on the right of alienation, no transfer obs 


the village being valid unless the previous consent o 
the Government had been obtained authorising such 
transfer. The plaintiff who had agreed- to sell the 
property applied to the Government to give the con- 
sent, Thé Government declined. In a suit by tho 
plaintiff for a declaration that the clause in the grant 
imposing a restraint on alienation was’ void: a 
Held, (1) that even before ‘the formal assumption 
of sovereignty in India by the Crown in 1858, the 
Government by the East India Company’ under tbe 
Charter Acts was held in trust for, and as delegates 
of, the Crown, and the grant by the Company should, 
therefore, be deemed to be a grant by the Crown; 


(2) that the grant being one by the Crown, tho 
restrictive covenant asto alienation was not void; 

(3) that the Crown Grants Act which declared the 
Crown to be: entitled to make grants with restriction 
on alienation was not ultra vires of the Indian Legis- 
lature; P ; 

(4) the provisions of s. 8, Madras: Permanent Settle- 
ment Regulation XXV of 1802, were inapplicable to 
the sanad in question. ; . 
` Per Venkatasubba Rao, J.—The Crown Grants Act 
has a retrospective' effèctanud: is not confined jn its 
operation only to grants subsequent to 1876 when the 
title of Queen-Empress was assumed by Her Majesty 
Quéen Victoria. 


“The Crown Grants Act does- not affect the au- 
thority of Parliament and im any case the Indian 
Legislature acting within the limits of. the powers 
poo by the Act of ‘Parliament has powers of 
egislation as large andof the samo nature as those 
of Parliament itself. 

Section 8 of the Madras Permanent seen 
that 


ment did not purport to act under the Regulaticn nor’ 


was the intention of the’ parties that the sanad 
sliould be issued under it and thirdly, the form of 


the grant was not that prescribed for sanads under’ 


the Regulation. The: mere use of the words “sanad-i- 
milliyat-i-istimrar’” does not show that the Regula- 
tion governs the samad, í 


` 


Per Srinivasa’ Iyengar, J.—In the absence of clear. 


indication to the contrary the provisions of tho sta- 
tutory law should be regarded as` governing transac- 
tioris only'of the subjects- of the sovereign power and 
not of the’ sovereign. power itself.. : . 
The Crown Grants-Act cannot be regarded as an: 
enacting, or’ enabling. measure of the: Legislatwre or 
evenas a ratifying Act with retrospective effect mak- 
ing legal that which was not so. It is merely an 
explanatory and declaratory Act and ought not to 
be. construed ans: if it. were an enactment creative or 


regulative’ of rights and’ obligations. is 


The Crown. Grants Act- could not have in-any case 


been intended to apply to the-construction of any 


grant, made 


porion to 1882.. 
An estate: 


alienable in its: nature- is- not an estate. . 


Voi. 961 
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unknown to law. M SECRETARY or Stare ror INDIA v. 


PARTHASARATHY Appa Rao,49 M. 349; 50 M. L. J. 699; 
À. I.R. 1926 Mad. 706; (1926) M..W. N. 897 1011 


Custom—Adoptlon——Adoption of person of differ- 


è ent. got—Onus—Reversioner's consent, whether binds 

his heirs. . 

The onus of proving that a person of a different 
got can be validly adopted lies on the person who 
asserts it. : | 

A reversioner is not bound by the consent given 
to an adoption by his father or grandfather. L JHoLI 
v. Kuazana, A. I. R. 1926 Lah. 654 749 
————_——-—-— Appointed heir—Collateral succes- 

sion—Dhilwan Jats, of Ludhiana District. i 


Among Dhilwan Jats of Ludhiana District a . 


nomimated heir does not succeed collaterally in virtue 
of his nomination and as the son of his adoptive 
father. L Kusus Ram v. MANGAL SINGH, A. L R. 
1926 Lah. 630 788 


Allenatlon—Antecedent debt incurred for 
purpose of building -house— Necessity. 

"The sale of ancestral property for the purpose of 
paying off an antecedent debt which was really due 
and had been incurred by the vendor for the purpose 
of building a house cannot be challenged by the re- 
versioners of the vendor on the ground that the house 
was constructed on unusually spacious lines. L 
oer v. SAWAN SINGH, A. I. R. 1926 Lah. 252; 27 P. L. 
maan amanna Minor—Suit for declaration on behalf 

of minor challenging alienation—Minor only a figure 

head—Decree, whether may be given—Alienation by 
father and uncle of 
father's consent in. defence. 

A declaratory decree may be given in a suit to 
contest an unnecessary alienation if the suit is 
brought honestly on behalf of a minor reversioner to 
protéct his interests but it would not be proper to 
pass a decree in a case in which the minor is merely 

-a figure head and the real plaintiff is the alienor 
himself who has caused the suit to be instituted for 
the purpose of undoing his own act. : 

Where a person attacks an alienation effected jointly 
by His father and uncle, he cannot be met by the 

plea that, that so far as the alienation by the uncle 
is concegned, his father has consented to the’ 
alienation, L JAMAL v. AJAIB SINGH 902 
maan aaa Mother—Payment of debts cf son— 
~ Necessity. 

“A mother iwempewered to pay off the just debts 
incurred by her deceased son and inorder to raise 
funds for their payment to alienate ancestral pro- 
perty in her possession. L Farru v. Nur MOHAMMAD, 
A. I. R. 4926 Lah. 671 1035 

Necessity—Antecedent debts, necessity 
for, when to be prored—Expenses for registration 
and household purposes. ` 

Where the-alienee himself is the antecedent creditor, 
it is his duty to prove legal necessity in respect of the 
antecedent debts. But where the antecedent debt is 
due te a third person, -the alienee cannot be called 
upon to prove necessity for it. 

‘Regigtration expenses and money paid before the 
Sub-Registrar for house-hold expenses must bé re- 
garded as for necessity. L Dayan SINGH v. KARTARU, 

* 8 L.L. J. 385; A: I. R. 1926 Lah. 569 177 
~- Necessity—Buying of bullocks and 
cart, whether necessity—Application of money. 

Buying biillocks and.a cart is a necesgary purpose 
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plaintiff jointly—Plea of © 
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Custom—contd, 


(J ' s 
for an agriculturist Justifying aljenation of ancestral 
property and even if the alienor f@ils to ppply the 
money to that purpose, the alienee cannot be held, 
responsible for it. L Dara SINGH v. MANGAL ${INGH, 
A. 1. R.1926 Lah. 602 ; 225 
Alienation—Necessity—Marrage expenses 
of alienor—Application of money. 
A mortgage of ancestral land for the marriage 
expenses of the alienor is one for necessity and it is 


_not necessary for the mortgagee to see to the appli- 


cation of thesum advanced as long as he does not 
lend more than What is reasonable. L Arran BAKHSH 
v. FATEH Din ` 1005 
-—————-——— Necessity—Pre-emptor, if bound to 

prove necessity where he is the antecedent creditor. 

A pre-emptor whahas to defend a sale contested on 
the ground of want of consideration and necessity 
stands exactly in thessame position as the vendee 


whose rights he has pre-empted. But this does not ` 


mean that ifthe pre-emptor is himself the anteceflent 
oreditor whose debts are alleged to have been dis- 
charged out of the consideration money, heis bound to 
prove not only ‘that the debts existed but also that 
they were raised fora necessary purpose, L NAMDAR 
SINGH v. IBRAHIM, A. I. R. 1926 Lah. 466 892 


ama Necessity, presumption of, from 
certain facts. 

An alienation may be presumed for necessity if, 
when it was made, the alienor was a man of excellent 
character, had a son whose interests he was not likely 
deliberately to prejudice, the alienation remained un- 
challenged for a long time and the other property of 
the alienor was under mortgage. E SUCHA SINGH V. 
Karoo ` 5 
—— Suit challenging alienation after 

several year$—Necessity, proof of—Necessity recited 

“Court-fees— Other expenses connected with 

litigation, whether necessity. 

Where a suit challenging an alienation on the 
ground of want of consideration and necessity is 
brought after a number of years from the date of 
alienation and after the death of the alienor, very 
strict proof of Ye manner in which money was 
actually spent by the alienor is not necessary, especial- 
ly where the suit is bythe son, and it has been 
found that there was no reason to hold that the money 
was spent on immoral purposes. 

Where the necessity recited in mutation proceed- 
ings is ‘Court-fees’, the expression ‘Court-fees’ should 
not be strictly construed, but must be interpreted to 
include other expenses incidental g0' litigation, L 
Sazawak Kuan v. WABUL Cuann, A. I. R. ieee 
Widow—Just antecedent debts, 
meaning of—Alienation’ of husband's property. 
Without clear proof of real*necessity, a widow's 





_ debts*cannot be treated as just antecedent debts en- 


abling her to transfer her husband's property. L 
Moon Cuanpv. BHOLE ° 256 


Applicability—Chimbas ef village Bhalur, 

Ferozepore, District. 

The points to be considered in determining whe- 
ther the presumption against a particular tribe fol- 
lowing the customs of agriculturgl tribes, has been 
rebutted, enumerated. S 

Chimbas of village Bhalur, Tehsil, Moga, District 
Ferozepore are governed by persenal law and n&t. 
by custom. L PARTAB SINGH v% Morau, 2 L. C. 299; 8 
L. L. J. 492; 27 P. L. R. od . ka 998 
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—_—— Gift—Pichhlag—Straser—Reversion of 
' gifted property to donor's family. : Perr eng 
A pichhlag bemg & stranger to.the family of the 
step-fathe?, a gift to a pichhlag is a gift to a stranger, 
“and the gifted property does not revert to the donor's 
family on the extinction of the donee’s line. L RAHMAT 
v. Qaru Din eA. I. R. 1926 Lah. 285; 37 P. L. R 68 
94 





~-—— Reversion of gifted property. 

Gifted property does not revert to the collaterals of 
the donor so long as there are any descendants, male 
or female, of. the donee in existence.*L FAKIR v. 
Ramzan, 8 L. L. J. 228; 7 L. 456; 27 Ê. L.R. 424 171 


Hindu Law—Widow—Nature of widows 
estate where there are no reversioners—Re-marriage, 
_ effect of—Gift to stranger, palidity—Crown, rights 
. of —Customary Law of Punjab. 
The nature of a Hindu widew’s estate in the Pun- 
+ jab ia to be determined by what the evidence before 
the gCourt proves, to be the custom applicable to the 
parties concerned. If there is no proof of a custo- 
mary rule the question is ‘to be decided in accord- 
ance with Hindu Law, subject to any modification of 
that law by custom which may be proved. 
` Under the Customary Law, as under Hindu Law, 
the non-existence of reversionera does not make the 
slightest difference to the limited nature of a widow's 
interest and to the restrictions on her powers of 
alienation. Oonsequently, on re-marriage, her estate, 
not being that of a full owner, is forfeited even, 
if there are no reversioners and the Crown will be 
entitled to the estate as against a person who claims 
under a gift from her after her re-marriage. L 
KUNDAN V. SRORETARY or STATE ROR INDIA, A. I. R. 1926 
Lah. 673 895 


————Landlord and tenant—Chabutra adjoining 
_ tenants house, occupation of-—Ejectment. 

Tenants in a village have a right to occupy a 
house as appurtenant to their tenancy, that is, so 
long as they retain the character of maya in the 
village; and the same principle applies to a chabutra 
which actually adjoins the house of a tenant and to 
the use of the necessary amenitie, for feeding and 
tying up cattle which almost every tenant in a village 
possesses. : 

It must be presumed that a chabutra, which has 
been, in existence for more than 20 years without any 
question by the zemindars, was erected and has been, 
occupied with their permission and consent, and that 
the latter are not entitled to have it removed so long 
as the tenant who occupies it remains a riaya of the 
village. AA Buakat INDO v. BAOHOHAN Lar, A. I R. 
1926 All. 692 338 


Pall caste—Issue of marriage in nika form, 
right to inherit. a . 
In the Pali caste, widow marriage in the nikad*form 
is valid by custom and the issue of such marriage 
inherit equally along with, the other sons bdrn in 
ordinary wedlock. C SRIKRISHNA MANDAL v. Kuaptar 
Ouand Part WA a "581 
, proof of. -oA is 
- The burden of proving a custom ison the person 
who sets it up; the custom must-be -arcient and the 
proof conclusive. This rule must bé strictly adhered 
to even in cases whtrethe custom alleged is neither 
unique nor unkyown. P. C. Cuanbar SHEKHAR BAKHSH 
„Senan v. Ray Kunwar, A. I. R. 1926 P.O, 91; (1926) 
M. W.N. 596; 24 L. W. 320 Ea toe 836 
mu é side + Meld 
e 


DIAN, CASES 


< [1926; 


Custom-—concld. E E 





-— Succession—Self-acquired-property—Sister: 
- v. Collaterals—Onus of proof—Sainis of Hoshiarpur. 
“Among Sainis of Hoshiarpur District the burden 
of proving that a sister succeeds to the self-acquired 
property of her brother in preference to his collaterals 
lies on her. The general rule of Customary Law with ® 
regard to sisters is that they are usually excluded 
from succeeding to ancestral or self-acquired pro- 
perty. in the presence of collaterals. 

The Customary Law or the Riwaj-i-am ought to be 
taken to refer to ancestral property unless the .con- 
trary is proved. L JAGGU v. Baaco, 27 P.L. R 
——— Will ~Kassars of Chakwal Tahsil, District 

Jhelum—Limitation Act (IX of 1908), Sch. I, Arts. 

91, 120—Cancellation of Will, suit for. 

_A Will of ancestral landed property by a Kas8ar of 
Chakwal Tahsil of the Jhelum District is voidable but 
not void. 

A suit for cancellation of a Willis governed by 
Art. 120 and not Art. 91 of the Limitation Act. 
Frroz v. SULTAN SURKHRU, A. I. R. 1926 Lah. 635 gi 
Damages—Compromise decree—One party under- 
. taking to deliver certain properties to another— 

Liability to pay damages on failure to carry out that 

under-taking. : 

If under the terms ofa compromise decree a party 
undertakes to hand over certain landed properties 
intact to another, but fails for any reason to do so, 
he is liable to pay damages to the other party. . P. C.. 
GAJADHAR PRASHAD SAHU v. MAHADEO PRABHAD SAHU, 
ag W. 139; (1926) M. W. N. 611; A. I. R. 1926 ih 
11 


“Debt—Failure to pay at stipulated time—Damages, 


measure of —Instalment bond—Compound interest on 

defaulted instalment—Entire debt exigible on default 

of three instalments—Penality—Damages, how to be 

assessed—Contract Act (IX of 1872), 8. 74. 

A mortgagee is entitled to damages on account of 
the failure of the debtor to pay the debt at the sti- 
pulated time and the measure of damages would 
prima facie be the rate of interest agreed upon, al- 
though the Court has discretion toreduce the rate if 
it is found to be unusual. 

Where there isa definite covenant in the contract, 
to pay compound interest on any single defaulted in- 
stalment and also ‘on default of three instalments the 
whole amount is to become exigible, the latter con- 
tingency is a penalty and on its arising the Court 
has full powers to re-open the contrac? and to grant 
what seems toit to be a reasonable compensation. 
N OHIRKATIA v. VITHOBA, A. IL R.1926 Nag. 484 491 


Debtor and creditor—Trust deed by debtor for 
benefit of  creditors—Non-assenting creditor, 
acquiescence of—Relief against trustee and debtor, 
right to. F k 
Where a debtor executes for the benefit of his 

creditors in general a deed of trust, a non-assenting™ 

creditor „cannot be held to have acquiesced in it-by 
the mere fact that in asuit against his’debtgr, he- 
claims a relief also against the trustee. : 
Where in sucha case the plaintiff sues to xecover 
the price of goods entrusted to the debtor but is unable 
to follow his goods or their proceeds into the handa. 
of the trustee on account of the funds not being 
identifiable, and is unwilling to accept from the 
trustee a pro rata payment under the trust deed 
the suit must be dismissed against the trustes but 
. 
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must- be decreed as against the debtor himself. 

M WALKER & Cc. v. ABDUL Aziz Sars & Co., 23 L. W. 

564; A. I. R. 1926 Mad. 720; 51 M. L. J. 373 164 

Declaratory suit instituted during pendency of pre- 
emption suit—Declaratory suit decreed after pre- 
emption decree is passed and perfected—Subsequent 
suit—Lis pendens. 

Where during the pendency of a pre-emption suit, 
the vendor's son, who was not a party to the pre-emp- 
tion. suit, institutes a declaratory suit without implead- 
ing the pre-emptors as parties and the decree for 
pre-emption is passed and perfected before the pass- 
ing of the declaratory decree, a subsequent suit by 
the vendor's son, on the death of his father, for ob- 
taining possession of the property from the pre-emp- 
tors, is barred by the rule oflis pendens. L Buaa v.. 
Usada Since, 8 L. L. J. 261; 27 P. L.R.439 450 


Defamation— Witnesses — Privilege — Defamation 
suit—Plaint, allegations in—Procedure—Suit, - dis- 
missal of—Vague claim. h i 

- It is of greater importance in the publie interest 
that witnesses should be absolutely protected in 
giving evidence than that persons to whom they 
miay have referred and about whom they may 
mistake or even tell lies, should have the pro- 
tection of being able to sue them for damages. State- 
ments made by witnesses in Court relevant to the 
proceedings are absolutely protected. Whether the 
statements were true or false makes no difference for 
the purpose of suits for defamation of this class, but 
untruth to the knowledge of the witness would render 
him liable to proceedings for perjury. 

A plaint in acase of defamation ought not to be 
vague. It should allege not only the publication, or 
get out not only the words, but that they were pub- 
lished or spoken to, at any rate, some named in- 
dividuals at a particular time and place specified in 
the plaint. . i 
“Asa general rule, however wide and unsatisfactory 
aclaim in the plaint may be, it is better for the 
trial Judge to take the plaintiff's evidence before he 
dismisses it. A Nannu Marv. Ram Perasan, A. IR. 
1926 All. 672 89 


Dekkhan Agriculturists’ Relief Act (XVII of 
" 1879), S$ 2—Juice from trees, whether agri- 
culturgl income. : : 
Incomé from toddy juice is agricultural income 
‘within the meaning of Dekkhan Agriculturists’ Relief 
Act. B KRISHNAJI GOVIND POPHALE V. GOPAL KRISHNA 
BARYATE, 28 Bem. L. R. 676; A. I. R. 1926 Bom. kN 
—— $. 21—-Deeree, ex parte—Hxecution—Arrest 
of judgment-debtor—Plea of being agriculturist, 
' whether can be entertained. 
` Tn the case of a decree passed eg parte, the ques- 
tion whether the defendant is or is not an agricul- 
turist, [in the absence of his being described as an 
agriculturist in the plaint, cannot be considered as 
res ‘judicata for the purpose of execution -proceed- 





ings. - Ss ota : 4 
; in jordér to obtain the benefit of s. 21 of the 
Dekkhan Agriculturists’ Relief Act it is not necessary 
that the judgment-debtor should have been an 
agriculturist at the date of the decree. It is enough 
jfhe isan agriculturist atthe date on which he is 
sought to be arrested in execution of the decree. B 
AMBANNA DHARPPA AKKavaGOL V. KALAPPA SHIVLINGAPPA 
Attia, 28 Bom, L. R. 567; 50- B. 239; A. T.R. 1926 
Bom. 327° 309 
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Divorce Act (iV of 1869), ss. 2,3, 7, 10—Indian 
Councils Act, 1861 (24 & 25 Vict.c. 67), 8. 22~- 
Jurisdiction of IMlian Courts to grant decrees of 
dissolution of marriage—Pargies. not domiciled in 
India—Reside,' meaning of—Diforee Ast, whether 
ultra vires—Duty of Court to grant decree. p . 
The word ‘reside’ in s. 2 of the Divorce Act must 

be construed in its ordinary sense and not as 
equivalent to “domiciled”. Residence & the one and 
only condition (apart from the Christian faith of the 
petitioner) which is expressly prescribed inthe Act 
for general jurisdiction, as well as jurisdiction to 
make decrees of dissolution of marriage. 

The jurisdictign conferred by the Divorce Act on 
the Courts in India to make decrees of dissolution of 
marriage on the basis of residence, is not restricted to 
the cases of persons domiciled in India, and the 
Divorce Act is not to that extent ultra vires of the 
Indian Councils Act, 1861. 

A Court in India is bound to grant a decree for dis- 


solution of marriage if the conditions and require-, 


ments prescribed by the Divorce Act are satisfied, 
irrespective of the fact whether the decree would or 
would not be effective outside British India. GC 
ISHARANI NIRUPOMA DEVI v. Victor Nirenpra NARAIN 
53 O. 282; A. I. R. 1926 Cal. 871 598 


8.10—Divorce claimed by wife—-Cruelty, 

what amounts to—Adultery, condoned, whether can 

be revived. s 

Condoned adultery is revived by the commission of 
a later matrimonial offence. 

In order to justify a decree separating the parties 
a mensa et thoro upon the ground of cruelty, it ia 
incumbent upon the petitioner to prove violence or 
ill-treatment endangering or at least threatening the 
life or person or health of the complainant. But in 
order to found a charge of cruelty it is not essential 
that an act of physical violence should'be established, 
for studied neglect ora course of degradation may 
well prove more deleterious to the health of a spouse 
than the receipt of a blow. For instance, desertion by 
the husband of his wife when the latter is on the eve 
of her confinement may amount tosuch cruelty. © 
STUART v Stuart, 53 C. 436; A. I. R. 1°26 Cal. 864 


e 932 
Document, attestation of. See HINDU LAW—WiIDOW 
483 

, custody of—Presumption. See MALABAR Law 

86 


. Unauthorised, alteration of, effect of. 

Where a subsequent addition to a document though 
unauthorised by the executant serves only to state 
‘explicitly what is already implied gin the document 
and what the law would infer from it, gich addi- 
tion is immaterial and does not vitiate the instrument. 
B G. I. P. Ramway Co. v. A. B. Tamsorz, 28 Bom. L. 
R. 718; 50 B, 284; A. I. R. 1926 Bom. 390 293 


. 
Easement, of—Registration, whether 
necessary. 

Neither registration por a written instrument ig 
necessary for the creation of an easement. A SURAT 
*PeasaD Vv. MAHESHWARI PRASAD " 276 

—, suit to establish right to enjoyment of— 

Absent servient owners, if necessary parties. 

In a suit to establish a right of easement, it is not 
necessary that the absent serviant owners who had 
taken no part whatever in resisting the exercise of 
the right-of-easemant should, be made parties. © 
BEUSAN SHAHASA v, Upenpra Natu Guosez,'A. I. R. 1975 
Oal. 1201 . . 665 


creation 
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~~ High way—Village pathway —Villagers’ right 
of way—suit fay daclaration-—Special damage. 

A suit byesome of the inhabitants of a village for 
declaration of a right of way over a village pathway, 
nota public pathway, is maintainable without any 
proof of special damage. G SURESH CHANDRA DUTTA V. 
JAMINI KANTATA, A. I. R. 1926 Cal. 1159 711 

Opening of new windows and parnalas in 
one's own wall—-Injunction. 

An ifjunction canuot be granted against a person 
restraining him from opening windows oy ventilators 
in the walle of his own house. But she unauthorised 
construction of a parnala or water-spout leading water 
on to a neighbour's land can be restrained by injunc- 
tion even if the act does not amount to a nuisance. 
L ABDUL MAJID Kuan v. Inam Din, A. I. R. 1926 Lah. 
681 è 1008 

Quasi-easements, whether arise in favour of 
- grantor unless expressly reserved—Easements “Act (V 

of {882), $. 18 (d). 

Quasi-easements do not arise in favour of the tene- 
ments retained by a grantor over the tenements con- 
veyed by him unless they are expressly reserved in 
the grant, inasmuch as a grantor, by a grant for 
valuable consideration, is, in the absence of such ex- 
press reservation, taken to, have relinquished all rights 
ove’ the tenement granted, and to be thereby after- 
wards precluded from doing anything which derogates 
from his grant. L Sarv Davar v, Ram Das, 2 L. O. 286; 
A. I. R. 1926 Lah. 473; 27 P. L. R. 375 913 


Right of way—User as of right—English Law. 
The rule is well established -in England that a 
party enjoying an easement acted under aclaim of 
right until the contrary is shown. i 
in order to establish aright of wayin England it 
must be proved. that the claimant has enjoyed it for 
the full period of twenty years and that he has done 
soas ofright, but ifit should be the case of the 
defendant that the enjoyment was by violence or by 
stealth or by leave asked from time to time, it is for 
the defendant to allege that case and establish that 
case. 
cumstances are different in this eountry, and in 
villages here there is often express of tacit permission 
to use private lanes, but such a case must be alleged 
by the defendant, and when so alleged the Court may 
consider the whole matter witha strong leaning in 
favour of the defendant. Pat Nazir Husain v. AvLAD 
Harper, (1926) Pat. 264; A. I. R. 1926 Pat.460 1010 
— Water rights. See WATER RIGHTS 317 


Easements Ach (V of 1882), 8. 15. See LIMITATION 
‘Act, 1998, 8. 2 546 











of, through windows and apertures—Acquisition of 
right—Injunction, against interference, whether can 
be granted. s : i 
Where certain windows and apertures in a house 
have been in existence for over 20 years and, the 
plaintif has acquired a rigltt to have free access of 
light and air through them, heis entitled toa pers 
manent injunctiof restraining the defendant, a 
neighbour, from putting up a wall on his own land so 
as to interfere with the plaintiff's enjoyment of light 
and air.. M B.S, AMMANI AMMAL v. T, S. RANGANAYAKI 
Amat, (1926) M. We N. 195; 51 M. L. J. 304; A. I. R. 
1926 Mad. 898 . . NANG. 94 
gae S., 15 Basement right, “acquisition of, by 
* prescription—Assertion’ of right of ownership over 
gervient tengment, durtng statutory period, effect of. 


e ; - INDIAN OASES.. 


The law is the same in India, although cir-, 


s, 15-——Easement—Light and air, enjoyment’ 


“11926 
Easements Act—seonold. Bs 


A man is not finally “precluded from claiming 
the benefit of an easement merely because in the 
course of legal proceedings he made an unfounded 
claim to be owner of the servient tenement, ‘however 
sirang evidence of such a claim might be -against 

im. : : ; 

While the mere putting forward of a wider claim 
in legal proceedings is not conclusive against a right - 
of easement, yet the question quo animo egerit, to 
what purported character are the acts of user to ba 
ascribed, is one which the Court must answer, 

Acts done during the statutory period which are 
only referable to a purported character of owner can- 
not validate a subsequent claim to an easement. 
The question of animus in each case is one of fact 
which must be determined. M Pannata SUBBA Rgo v. 
Parupupt LAKSHMANA Rao, 33 L. Wi, 609; A IR. 1926 
Mad. 728; 49 M. 820; (1926) M. W. N. 923. 968 ~ 
——— $. 52. See TRANSFER or Provzrty Acr, 1882, 

s. 107 410 
Ejectment sult—Heirs of deceased tenant, whether 

necessary parties See LANDLORD AND TENANT 360 
Embankment Act (H B. C. of 1882), s, 74— 

Patni, sale of, after apportionment of cost of 

embankment—Liability of purchaser—" Person - 

holding from the defaulter," meaning of. 

A person who buys a patni after apportionment of 
the cost of the erection of an embankment is not 
protected from liability to pay his share of costs, 
because, first, the mere reason that the former patni- 
dar. owned the patni when the order of apportion- 
ment was made does not make hima defaulter if he 
was never called on to pay his share;.secondly, in the 
proviso tos. 74 the words “person holding from the 
defaulter” refer to persons holding interests sub- 
ordinate tothe defaulter and not to a person who has 
stepped into the place of the defaulter by buying the 
whole of his interest. G DinonatH GHOSE v. OFFICIAL 
TRUSTEE or BENGAL, A. I. R.1926 Cal. 1158 574 


Equitable relief. See C. P. C., 1908, s. 78 378 


Estates Partition Act (V B. C. of 1897), s. 119— 
Butwara proceedings—Property allocated . without 
adjudication—-Allocated property not within estate | 
—Suit for declaration of title and possession—Limi- 
tation Act (IX of 1908), Sch. I, Art. 14 ~ Limitation, 
Where there has been an adjudication, dering the 

Butwara proceedings, upon the question whether 

certain lands lie within the estate under partition, the 

relative provisions of the Estates Partition Act affect 
adversely the position of the claimant, but wheré 
there has been no such adjudication, the mere fact 
that there has been an allocation of the land, which, 
according to the objector, whether a party to 
partition proceedings or not, ought not properly to 
have been included inthe partitioned estate, cannot 
prevent the objector from bringing a suit for declara- 
tion of his title, and, if necessary, for recovery of pos- 
session within 12 years from the date on which the 

right of action accrued. ; í 
Article’ 14, Seh. I, of the Limitation Aet, is not 

applicable to such a suit. Pat AjsontYyA Pra&&%p v. 

RAMKHELAWAN SINGH, (1926) Pat. 236; A. IR. 1926 


Pat. 421; 7 P. L. T. 799 ° 632 
Estoppel. 
See ARBITRATION 39 
See HINDU Law 132, 440 


———— Mortgage, -suit an—Mortgagee, right to dispute 
interest conpeyed. f 
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` Ina suit ona mortgage, the mortgagors are estop- 
ped from disputing that they have not got the interest 
which they said they'had and which the mortgagees 
bargained for. But it is open to third parties to state 
and-prove.what that interest is and to say that the 
mortgagors had no interests or lesser interests than 
those prescribed for in the mortgage document. M 
KALKANTHARAM RUKMANI AMMAL v. Ka Ki ANAKMA 
Nainu, 23 L. W. 664; A. I. R. 1926 Mad. 744; (1926) M. 
W.N. 938 ` 26 
against estoppel, effect of—Party disputing. 

validity of document, whether can recover under it. 

Where a party has successfully repudiated a docu- 
ment as having been obtained by coercion and undue 
influence, it is not estopped from claiming subsequ- 
entl under that document, not because the document 
represents its real rights, but because it cannot get 
anything more. 

Where there is an estoppel against an estoppel the 
matter is set at large, Pat MIDNAPORE ZEMINDARI OO., 
Lrp. v. KUKTAKESHI PATRANI, (1926) Pat. 199; A. I. R. 
1926 Pat. 340 188 


Evidence adduzed by-both parties—Court of Appeal 

—Burden of proof. 

When both sides have produced their evidence, an 
Appellate Court should not decide the case merely on 
the onus, but should come to its own finding on the 
evidence recorded. L Tara CHAND v. NASIR-UD-DIN, 
8 L. L.J. 238; A. I. R. 1926 Lah. 514 415 
Circumstantial evidence—Inference of guilt 

when justifiable, , 

Circumstantial evidence, to justify an inference of 
guilt must be inccmpatible with the innocence of the 
accused and’ incapable of explanation upon any other 
reasonable hypothesis than that of his guilt. L. GHAUNS 
v. EMPEROR, 2 L. C. 316; 27 Or. L. J.1004; A.I. R. 
1926 Lah. 691 860 
Examination of witness at late stage—Dis- 

cretion of Court. f 

Whether a party should be allowed to examine a 
witness whom he had not cited at the proper time, 
but who has beén produced by him at a late stage 
depends entirely on the discretion of the Court. -N 
MOTIRAM v. TUKARAM, A. I. R. 1926 Nag. 486 1006 
——— Penal Code (Act XLV of 1860), s. 802— 

Murder—Recovery of preperty belonging to deceased 

~Inference of guilt—Circumstantial evidence— 

Guilt, inference Of, f 

The mere recovery of property belonging to the 
deceased frof a place pointed out by a person aceus- 
ed of the murder cannot be regarded as a proof that 
the accused was a murderer. 

In order to justify the inference of guilt from cir- 
cumstantial evidence, the inculpatory facts must be 
incompatible with the innocence of the accused and 
incapable of explanation upon any other reasonable 
hypothesis than that of his guilt. L MIRZA v. EMPEROR, 
27 Cr. L. J. 993 849 

, track—Main evidence unsatisfactory—Con- 

viction. e . 

It % impossible to base a conviction merely on track 
evidence when the main evidence has been shown to 
be emtremely discrepant and unsatisfactory. L 
RANGA Sinan v. EMPEROR, 2 L. O. 323; 8 L. L. J. 457: 
27 Cr. L. J. 946 498 


Evidence Act (I of 1872), s.13—Judgment not 
inter partes—Relevancy. 
Though a judgment not inter partes does not oper- 
ate as res judicata, it may be used as a %elevant piece 








GENERAL INDEX. 4 


(x 
I 
. 1093 
Evidence Act—contd 
(J 
of evidence. N TANIABAI Y. J. 183: 
A. I R.1926 Nag. 476 . 963 
———— 8, 13— Judgments not inter parfes, admiss 
sibility of. $ 
Though a previous judgment not inter partes may 
be admissible in evidence as proof of am assertion or 
denial of right by one of the parties, it is not ad- 
missible as proof of the facts decided therein. |. 
PARTAB SINGH v. Morag, 2 L. C. 299; 8 L. L. J.492; 27 
P. L. R. 544 998 ` 
-—— sS. £7. „See Or. P. O., 1898, s. 161 145 


= 88. 30, 114, 133-——Approver—Confession of 
co-accused—Corroboration—Practice. 

There is no statutory prohibition against accepting 
the evidence of an approver and condemning to death 
another person upon his uncorroborated testimony, 
But as a rule of practice it is extremely dangerous to 
do so, éspecially where such evidence, when examined,» 
is obviously’ open to criticism from the point of 
view of possible mistake or intentional concealment 
or misrepresentation. The confession of a criminal 
who has confessed his guilt in so far as it im plicates 
other persons besides ‘himself, must be treated as 
very little, if at all, superior in value to that of an 
accomplice who has received a pardon, and, therefore 
where the Court has.a witness belonging to each of 
these classes, the testimony of one cannot be treated 
as a corroboration of the testimony of the other 
unless both of them survive the test which can 
reasonably and ought properly to be applied to 
witnesses, so that in the result the Court can say 
with confidence that neither of them has swerved in 
substance from the truth. A PARTAB SINGH b, EMPEROR, 
27 Cr. L. J. 879; A. L R. 1926 All, 705 1 


——— 5, 32 (1)—Dying declaration prompted, value 


RANGNATH, 9N. L. 
e 


of. 

A dying declaration if properly recorded isa valu- 
able piece of evidence but where it is shown that it was 
prompted by a person present when it was being 
recorded, its value is considerably discounted. | 
BISHEN SINGH v. EMPEROR, 8 L. L. J. 296; 27 Cr. L. J. 
903; A. I. R. 1946 Lah. 496; 27 P. L. R. 484 215 


————— 8.34. *See TRANSFER or PROPERTY Act, 1882, 
s. 76 (9) 429 
———- 8.35, See BENGAL TENANCY Act, 1885, s. 
103B 59 


-———-— 8.45—Expert, evidence of, conflicting with 
direct evidence, how far decisive. 

In case of conflicting opinions of equally compe- 
tent expert witnesses on a particular point the Court 
ought to accept that opinion whicheis not in conflict 
with the direct evidence. e e 

An opinion of an expert witness not based on any 
well-defined inexorable laws of nature cannot be 
taken as decisive especially where there is direct 
evi@ence opposed to it. L MANSEL PLEYDELL v, EM- 
PEROR, A. I. R. 1926 Lah, 313; 27 Cr. L. J. 977 641 
S. 92—Hasemept created by reservation in 

sale-deed--Subsequent agreement between parties 
* varying original agreement—Oral evidence, admis- 
sibility of. , 
One M transferred to the plaintiff a portion of a 
house containing a latrine. It was agreed between 
them that as long as the latrine was in existence, the 
vendor would have a right of easement in respect of 
it. Subsequently, the adjoining portion of the house 
was sold to the defendant, “The, latrine was after- 
wards removed by agreement of the parties from the 
portion of the house belonging „to the plaintiff to the 
e 





. 


. . “a 


e Mortgage-debt, discharge 
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e 
portion belonging to. the defendant and the plaintifi 
gave the defendænt “xpress permission to make a 
door on the. side where the latrine had originally 
stood and to use that portion for the passage of sweep- 
ers dud flow of water: 

Held, that when the latrine was removed from its 
original position, the agreement contained in the sale- 
deed had come to an end and that the defendant was 
not basred by any law from proving by oral evidence 
the new agreement which was then entered into be- 
tween him and-the plaintiff. A Suras PRASAD v. 
MAHESHWARI PRASAD |. 276 

ss. 92, 116—Mortgage-deed, registered— 
of—Oral evidence, admis- 
sibility of. 

Section 92 of the Evidence Act. does not exclude 
oral evidence of a transaction for the discharge of a 
mortgage-debt. C Ram Rangans Roy v. JAYANTI Lan 
*Parra, 30 C. W.N.710; A. I. R. 1926 Cal, 906 11 
——_&— 5, 102—Erecution of document admitted or 

proved—-Consideration, onus of. i 

Where an unregistered document, the execution of 
which is admitted or proved, contains an admission 
of the payment of consideration, thẹ onus of proving 
want of consideration is on the party executing the 
document. L GANDA Stncx-Ganpa Ram v. NUR AHMAD, 
A. Ì. R. 1926 Lah. 653 ; 820 
s. 112—Legitimacy—Muhammadan Law. 

Section 112 of the Evidence Act applies to all classes 
of persons in British India and no exception is madé 
jn favour of Mubammadans. A Srst MOHAMMAD V. 
MOHAMMAD HAMEED, 24 A, L. J. 723; A.I. R. 1926 All. 








589; 48 A. 625 | 582 
— Si 114. 

See C. P. ©., 1908, O. XXI, xR. 35, 591 

See EvIpenoE Act, 1872, s. 30 ; 127 

. S. 114—Document, execution of—Pre- 





- sumption asto date—Burden of proof. 

Tn cases where a document has been executed and 
registered and the question arises as to its date, the 
presumption is, that the document was executed on 
the date it bears; and the burden of proving that the 
document was executed ona date diffrent from what 
it bears: is on the person: who sets up such a case: 
In such a case lapse of time strengthens the onus thus 
cast. M KAŁLKANTHARAM “ RUKMANI AMMAL v. KAKI 

| Anakua Narpu, 23 L. W,664; A.I. R. 1926 Mad. 744; 
(1926) M. W. N- 938 26 
——— s, 114, pus pecan of stolen pro- 

erty 12 years after theft—Presumption. 

D asin ‘of Solan property 12 years after the 
theft does-not-raf%e the presumption that the accused 
is either the thief or the receiver of stolen property. 
L MANGAL v, Emperor, 27 Or. L. J. 986 650 
———— s. 114; Illus: (b)—Approver's testimony 

uncorroboraied on vital points—Conviction. | 

It is not safe to basea conviction on the testinfony 
of an. approver unless it is corroborated on vital 
points. L Jane SINGH v. E{mrgror, 27 Or. L. J. nob 





. -—.§, 114 “Il (6). See Catourra. Pontos Acr,” 
1866, s. 46 zry 264 
—— 3 . $ 7 
See Cowrract Act, 1872, s. 11 . -893 
See TRANSFER OF PROPERTY ACT, 1882, s. 6 595 


s, 115—Estoppa—Acquiescence -—Adoption. 
Where a widow purporting to act on the instruc- 
+iofs’ of her deceased husband adopts a son with the 
concurrence of her husband's collaterals and the 
adopted son: gets-hiseshare in“land partitioned with- 
e 
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out any objection by the oollaterals and takes care of 
the widow until her death and also redeemsa mort- 
gage effected by the widow's hushand, the collaterals 
are estopped by their acquiescence from challenging 
the adoption. L MUHAMMAD Yasin v. Gautam MUHAM- 
MAD f 777 


——— 3, 115—Estoppel—Intention that another 
should act upon the assertion made whether neces- 
sary—Forbidding acting on assertion, effect of. . 
Where the defendant applied to the Government for 

permission to put up a permanent stohe anicut across 

a stream on the footing that it belonged to Govern- 

ment and the plaintiff while not objecting to the right 

of the Government to the stream asked that the per- 
mission prayed for should not be granted, butthe 

Government ultimately permitted the construction of 

the anicut : pre: 

Held, that the conduct of the plaintiff amounted to’ 
a representation that the Government had the right ta 
give or withhold permission to build the anicut and 
the Government and the defendant must have relied 
on and been influenced by that representation and 
the plaintiff was, therefore, estopped afterwards from 
suing for the removal of the anicut. 

Per Venkatasubba Rao, J—If the conduct of the 
plaintiff in the above case amounted toa representa- ` 
tion that the Government had the right to give or 
withhold permission to build the anicut and the 


- defendant was influenced by and acted in reliance 


upon the representation, the fact that the plaintiff 
while making the reprasentation expressly prohibited 
the-defendant from building the anicut could make no 
difference and prevent the estoppel from arising. 

If these three elements exist, namely ‘(1) there is 
the declaration, act or omission on the part of the 
person sought to be estopped; (2) if it reasonably 
induces a belief that a thing is true and (3) the effect 
of the representation is to cause the other to act on 
the faith of it, it is not necessary to show further 
that the person making the representation really in- 
tended that the other should act upon the belief to 
his own prejudice. . : 

The essence of estoppel is that the conduct of the 
other party is the cause of the action of the person in- 
voking the estoppel; and if the act is the result of 
the reliance upon the representation, mere forbidding 
the act will not prevent the estoppel. M KANDAN 
ASHTAMOORTHI NAMBUDRIPAD v. Rama MUDALI, A. I R. 
1926 Mad. 1052 915 


e 
8.115—Estoppel—Suit brought by adult on 
behalf of himself and another adult describing the: 
latter as minor, dismissal of—Decree, whether 
` binding on second plaintiff—Second phintiff 
assisting in conduct of suit, effect of. E 
'G instituted a suit on behalf of himself and as next 
friend of his younger brother ‘B'who was alleged to 
þe a minor. The suit was dismissed and ‘B' sub- 
sequently brought a suit for a declaration that he 
was not bound by the decree made in the previous 
suit inasmuch as he was not a minor at tife tige of 
the institution of the previous suit by ‘G’. It was 
found that ‘B’ used to attend along with G in the 
previous suit and assisted ‘G’ in the conduct of it: 
Held, that ‘B’ was estopped from contending that 
the decree in the previous suit was a nullity and was” 
not binding upon him. A Binpa. MANGALA, 24 A.L.. 
J. 847; A.1. R. 1926 All. 673; 48 A. 661 606 
S.115—Hindu Law—Reversioner resognising 
arrangemen# with regard to estate—Estoppel. . . .. 
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A reversioner can be estopped from claiming a pro- 
perty as the result of his own relinquishment of what 
was at the time of relinquishment only a spes succes- 
sionis. 

© A limited owner- executed on the same day a deed 
of gift of a portion of the property held by her in 
favour of the plaintiffs, who were her reversioners, 
and a Will of another portion of the same property in 
favour of one K. The Will was signed by the piaint- 
iffs and the deed of gift was signed by K: 

Held, that on reading the two documents together 
the conclusion was irresistible that the plaintiffs by 
signing the Will not only recognised the right of the 
limited owner to make a gift in their own favour but 
also to make a Will in favour of another and that they 
were therefore, estopped from challenging the vali- 
dity of the Will when the succession opened. A 
Puran Dass v. Durr Cuann, A. I. R. 1926 All. 684 

668 
s. 115— Person entitled to challenge alienation 
present at mutation—Failure to object—Estoppel., 

Ifa person, who is entitled to challenge an aliena- 
tion, is present at the time of mutation but does not 
object to it despite there being an opportunity to do 


so, he is estopped from challenging the alienation sub-. 


sequently. L Ram Sarup v. Ram Saran, A. I. R. 1926 
Lah. 650 915 
———— S$, 133. See TIvIDENOER Aor, 1872, s. 30 127 
————-§.157. See Or. P. O., 1898, s. 161 145 


Execution of decree—Decree against widew—Sale 
of property in hands of widow, effect of—Interest 
of reversioners, whether affected. 

Where in execution ofa simple money-decree ob- 
tained against a Hindu widow, property which is held 
by the widow is sold, the auction-purchaser does not 
purchase anything more than the right and interest 
ofthe widow in the property and the interests of 
the reversioners are not affected by sucha sale. 
A Morr SHAH v. GHANDHARP SINGH, 24 A. L. 5.873; 48 
A. 637; A. I. R. 1926 All. 715 595 


Irregularity—Absence of  jurisdiction— 
Execution sale against person not party to pro- 
ceedings—Sale, whether void. 

Though mere irregularities of procedure in obtaining 
decree or in execution thereof do not afford a 
sufficient ground for setting aside sales in execution, 
yet where the Court has no jurisdiction to sell the 
property in suit, the saleis void ab initio. 

Persons weo are not parties to a decree are not 
bound by it, and ordinarily, therefore, a sale in 
execution of a decree does not eperate to pase the 
property against any person who is not bound by the 
decrees A Oourt has no jurisdiction to sell the pro- 
perty of persons who are not parties to the proceedings 
or properly represented on the record. As againat 
such persons a decree or a sale would be a nullity 
and might be disregarded without any proceedings 
being taken to set them aside. O NAROTAM Das v. 
Mumammap Raza, A. I. R. 1926 Ondh 522 1 

“Legal representative’ —Discretion—Suffcient 
representation of estate—Wrong person made legal 
repgresentative—Sale, whether can be set aside —Hindu 
Law—Joint family property—Property standing in 
the name of a person—Presumption-—Devolution — 
Property, whether held as legal representative or in 
personal capacity—Question, whether can be 
decided by Executing Court—S. 47, applicability of. 
-A wider discretion is given to the Courts in the 

matter of the representation -of the estate of 
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deceased debtors, All that is negessary in such cases 
is a sufficient representation of ndhak Oven a 
person who has the estate under his control. 

A Court is justified in refusing to set aside Ja sale 
on the mere ground that some member of the family 
who isa minor was not made a party tothe execution 
proceeding as a legal representative, if it can be 
shown that there was a debt justly due from the 
deceased and no prejudice isshown to the "absent 
minor. 

Under Hindu Law there is no presumption that 
every Hindu isa member ofa joint family or that 
every joint family owns joint family property. 

The property standing ‘in the name of any person is 
prima facie his own and devolves on his personal 
heirs such as his sen, widow or daughter, etc, It is 
only when it is admitted that he was a member of» 
joint family and was*interested in the property as 
such member that the right of the other members of.” 
the co-parcenary to take the property by survivofship 
to the exclusion of his personal heirs comes in for 
consideration. i 

It is open tothe Executing Court to go into the 
question as to whether the legal representatives of a 
deceased judgment-debtor hold certain property in 
their own rights or as assets of the deceased debtor, 
liable to be taken under the decree. Such a question 
has to be decided under s. 47 of the O. P. C., by the 
Oourt executing the decree and not by a separate suit. 
N TANIABAL v. RANGNATH, 9 N. L. J. 183; A. I. R. 1996 
Nag. 476 . 963 

Sale of property not belonging to judgment- 
debtor—Auction-purchaser, possession of, nature of. 

See LIMITATION Act, 1908, Son. I, Arr. 144 687 
payable by instalments—Instalment received 
after due date—Waiver of default—Execution of 

decree for balance. 

In the ease of a decree payable by instalments 
with the proviso that on judgment-debtor's failure 
to pay any instalment the whole balance would 
become recoverable, the receipt of an instalment 
after the due date amounts to a waiver of default 
but such waivel, does not amount to a variation of 
decree. Therefore, a decree-holder who waives a 
default and accepts an instalment after the due 
date is not competent to take advantage of the de- 
fault clause and execute the decree for the whole 
balance. L Gopan Man». Goran SINGH Higa SINGH, A. 
1. R. 1926 Lah. 632 784 


Ex parte decree set aside on payment of costs—-Costs 
accepted by plaintiff—Revision. ® 
Where an order setting aside an ex parte“ecree has 
been acquiesced in by acceptance of costs it will not 
be interfered with in revision. L BURDEN & Co. v. 
782 


Family settlement. See Hinpv Law—Winow 483 


Fatal Accidents Act (XIII of 1855), s. 1— 
Damages, amount of, determination of—Discretion 
of Court—Appellate Court, interference by. 

The amount to be awarded ineach case under the 
Fatal Accidents Act is a matter of considerable diffi- 
culty and different judicial officérs may differ con- 
siderably as to the amount , avhich they consider 
appropriate in any particular case. They are, however, 
vested by law with the right.of determining what is 
the proper amount and in appeal‘an Apbelltae burt 
should not interfere with the amount awarded by the 
trial Court unless it considers that fhe trial Court's 

e 
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discretion was improperly exercfed. It is very diffi- 
cult to regard any cgse under the Act as a test case. 
Hach case must it determined on its own merits. A 
Q I P. Rarway Co. v. NANNHI Bar, A. I. R. 1926 All. 
702 $. 278 
——_—— s. 1—Damages, amount of, determinaticn of 

—Discretionr of Court—Appellate Court, interference 


by. 

It is difficult to lay down any general rule regulat- 
ing theaward of damages under the Fatal Accidents 
Act. Ineach case the circumstances may differ, and 
these circumstances must necessarily regulate the 
amount to which a party might be entitled or measure 
the loss which that party has suffered by the death 
of the person concerned. : 

Where a person loses his life as the result of an 
accident, the value of his life does‘not depend on the 
number of his dependents but on his earning capac- 
ity. The larger the number of dependents in a family 


‘the greater is the value of the life of the person 


suppérting them, but the loss which they suffer by his 
death can only be measured by his earning capacity 
of which the family was enjoying the benefit and the 
care, attention and support which were to be reason- 
ably expected from him had he been alive. A G. I. 
P. Railway Co. v. Jangi Bar, A. I. R. 1926 All te 


: S. 1—Damages, assessment of —Court, duty of. 
The amount awarded as damages under the Fatal 
Aceidents Act should not be an equivalent for the 
loss sustained by the plaintiff on account of the death 
of the deceased, but some reasonable sum. In award- 
ing damages for prospective loss of income or other 
earnings, the Court ought not to give the plaintiff 
such a sum as, if invested, would produce the full 
amount of income which the deceased would prob- 
ably have earned, but ought to take into account the 
accidents of life and other matters and to give the 
plaintiff what it considers under all the circum- 
stances a fair compensation for his loss. The proper 
way of finding out the financial loss to the plaintiff 
in such a case is to form some estimate of what the 
value of the continued life of the deceaged would have 
been to the plaintiff and how long it was probable that 
it would continue. N SEORETARY or Stare For INDIA 
v. BHARIBAHU, À. I. R. 1926 Nag. 271; 9 N. L. J. 76 


403 
First Information Report. See ORIMINAL PRO- 
CEDURE ; 215 


Fraud—Undue influence—Inadequacy of considera- 
tion, inference from—Specific relief—Discretion of 
Court, effect of fraudulent or innocent misrepresenta- 
tion on—Completed transactions, effect of fraud ete., 
in case of. 


A Court will set aside a completed transaction if. 


it is shown that the consideration was so inadequate 
as to lead to the inference of fraud or undue influence, 
but the inadequacy of consideration must be apparent 
and must not be left to be spelled out by dexterous 


arguments as to value. In other words, in order to . 


enable the Court to set aside a completed transaction, 
the thing must speak for itself. 

Obiter.—A fraudulent misrepresentation is a good 
defence to a claim for the specific performance of a 
contract. The Courte may also refuse to enforce 
specific performance of ù contract sin favour of 
a party who has innocently madea Yepresentation to 
the ther in ‘cases Where tthe party misled would 


e have no right to rescind *the contract. But it is 
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entirely diferent where a party comes to Court 
and seeks relief on a completed transaction. In that 
case, if fraud, undue influence or fraudulent mis- 
representation is not established, it is no longer in the 
discretion of the Oourt to refuse the appropriate 
relief. Pat Koxin Cuanp RAM v. BANBAHADUR SINGH, 
A. I. R. 1926 Pat. 539 468 


General Rules of the Allahabad High Court, 
Ch. XXI, rr. 21,22—Suit withdrawn on date of 
hearing—Counsel's fee, calculation of. 

Where on the date fixed for hearing ofa suit the 
plaintiff withdraws the suit against one of the defend- 
ants the latter is entitled to have the full fee of 
Counsel allowed to him inthe taxation ofcosts. A 
BHAJAN Lat v. KEDAR Naru, A. I.R, 1926 All. 733 354 
Gift, absolute liable to be defeatedon some future 

event, : 

A gift may be absclute in the first instance but 
liable to be defeated on the happening or not happen- 
ing of some future event. OJagpro Sinan v., DEPUTY 
COMMISSIONER OF PARTABGARH, A. I. R.1926 Oudh 431; 
3 0. W. N. 56 Sup; 29 O. C. 176 47 


Government of india Act of 1919 (9 & 10 Geo. 
V,Ch. 101), ss. 72D 3 (iv), (4),85, 110, 2 (1) (2), 
19A, 21 as amended by Amending Act of 1925 (18 
& 16 Geo. V, Oh. 83)—Touring expense of Governor 
and his Councillors, whether ‘non-voted’'—Heads of 
expenditure, decision by Governor as to—-Finality 
of decision—Control of revenue, scheme of the Act. 
as to—High Court's powers to issue mandamus to 
Governor—Salary of Governor, whether includes tour 
allowance. 

The tour expenses of a Governor and the travelling 
allowances of officers appointed by or with the 
approval of His Majesty or by the Secretary of State 
in Council (e.g., Executive Councillor, Minister or 
Inspector-General of Police) by virtue of s. 1 (3) of the 
Government of India Amending Act, 1925, fall within 
the purview of s. 72D (3) (iv) of the Government of 
India Act, 1919, and are, as such, “non-voted” items. 

The decision by a Governor whether any proposed 
appropriation of money does or does not relate to the 
non-voted heads of expenditure is final and cannot 
be questioned in any Court of Law. 

Section 110 of the Government of India Aet, 1919, 
bars a High Court from issuing a writ of mandamus 
upon the Governor for submitting to the Council the 
proposal for appropriation of certain items. 

Per Miller, C. J.—Subject to the provisions of the 
Act which in certain cases require the vote of Pro- 
vincial Legislative Council in provincial subjects 
before an appropriation of revenue can legally be 
made, the Secretary of State in Council may, bya 
majority of votes, prescribe the manner in which the 
grants or appropriations may be made by Local 
Governments and when made shall be deemed to be 
made with the sanction of the Secretary of State in 
Council. . 

Per Bucknill, J.—There is no authority for the 
proposition that the maximum salary allowed @ a 
Governor under s. 85, Government of India Act, in- 
cludes his touring allowances. Pat KRISHNABALLABH 
SAHAY v. GOVERNOR oF Broan & Oriasa, A. I. R. 1926 
Pat. 305; 5 Pat. 595; 7 P. L. T. 695 791 


Guardian and ward—Rival claimants to guardian- 
ship, dispute between -Litigation likely to result to 
the prejudice of minor's property—Appoiniment of 
guardian, negessity of. 
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Where there is dispute between two rival claimanta 
to the guardianship of the property of a minor and 
there is a likelihood of the litigation between the rival 
claimants resulting in there being left practically no 
property for the minor to succeed to when hecomes 
ofage, the Court should appoint a guardian of the 
property of the minor and take suitable steps for 
safeguarding his interests. L MAHANDAN V. AISHAN 
Brsi 283 


Guardlans and Wards Act (VII of 1890), s. 7— 
Father, rights of—Custody delegated by father to 
third person—Revocation—Father, whether can be 
declared guardian. . 

A father is the natural guardian of his children; he 
cannet divest himself of that duty or substitute 
another in his place. His duty is in the nature of a 
sacred trust. He may, in the exercise of his discre- 
tion, delegate his authority to another, such as a tutor 
ora schoolmaster or a friend and entrust the educa- 
tion and custody of his children to that other on such 
terms as he sees fit. Such delegation, however, is 
always revocable and inspite ofany arrangement 
whereby the custody of a child has been handed over 
by the father to another, it is open to the father to 
apply to be declared the guardian of his child and to 
demand back the custody of the child. A Nazir Kuan 
v. GANESH, A. I. R. 1926 All. 687 617 

— 88. 23, 29—OCollector appointed guardian— 

Transfer by Collector with sanction of Commis- 

sioner—Minor, whether can challenge transfer. 

Section 29 of the Guardians and Wards Act, 
which limits the power ofa guardian appointed or 
declared by the Court with regard tothe mortgage 
or transfer by sale of immoveable property belong- 
ing to the minor, is not applicable to a case where the 
Collector is appointed guardian by the Court. There- 
fore a transfer of the minor's property by the Collector 
with the previous sanction of the Commissioner 
cannot be challenged by the minor on attaining 
majority. B ABHERAJ UMARKHAN MALEK v. DOLATSANGJI 
SURAJMALJI DESAI, 28 Bom. L. R. 628 17 


———- 58, 41 (3), 47—Appeal from order directing 
guardian to pay amount due by him into Court— 
Appeal, when may not be treated as revision. 

No appeal lies from an order directing an ex-guardian 
to pay into Court the amount found due by him to 
the minor on taking accounts. 

An appeal from an order which is not appeable 
will not be treated as revision if a right of appeal is 
given at a later stage of the proceedings in which that 
order was passed. L MUHAMMAD AKBAR v. HUSSEIN 
Bını 173 


nae 
Hindu Law—Adoptlon—Recitals in deed—Estoppel 

—Burden of proof. 

The executant ofa deed of adoption is not neces- 
sarily estopped from denying the facts recited therein. 
The burden, however, is on him to prove that no 
adoption, such as is mentioned in the deed of adoption, 
really, took place. L Suiwata MAHADEO DANDISHWAK 

- MAHARAJ v Lacuuman, 8 L. L. J. 291; A. I. R. 1926 
Lah. 471 440 
——-~—— Undivided co-parcener's widow's right 

to adopt—Consent of surviving co-parceners, 
necessity of—Judicial dicta, value of. 

Held by the Full Bench (Crump, J., dissenting).— 
In the Bombay Presidency, the widow of an undivided 
co-parcener of a joint Hindu family cannot, in the 

. absence of authority from her husbandg,validly adopt 
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: e 
without the consent of her father-in-law or of the 
surviving co-parceners of her lfishgnd. 

The decision in Ramji v. Ghamau, 6 B. £98; 6 Ind. 
Jur. 587; 3 Ind. Dec. (N. s.) 787, has not been over- * 
ruled by the Privy Council in Yadao v. Namdeo, -64 
Ind. Cas, 536; 48 I. A. 513; 24 Bom. L. R. 609; 17 N. 
L. R. 145; 30 M. L. T. 53; 26 O. W. N. 393; 42 M. L. J. 
219; 15 L. W. 565; 20 A. L. J. 481; 49 C. 1; A. LR. 
1922 P. O. 218 (P. O.) 

Per Crump, J.—The decision of the Privy Council 
in Yadao v. Namdeo, 64 Ind. Cas. 536; 48 I. A. 513; 24 
Bom. L. R. 609; 17 N. L. R. 145; 30 M. L. T. 53; 26 C. 
W. N. 393; 42 M. L. J. 219; 15 L. W. 565; 20 A.L.J. 
481; 49 C. 1; A. I. R. 1922 P. C. 216 (P.O), overrules 
Ramji v. Ghamau, 6 B. 498; 6 Ind. Jur. 587; 3 Ind. Dec. 
(N. 8.) 787, and lays down thata Hindu widow of the 
Maratha Country in the Bombay Presidency has, in 
the absence of prohibition by her husband, an inherent 


right to adopt, which is not subject to the limitations - 


which have hitherto been placed upon it. e 

: Per Shah, J.—Though Ramji v. Ghamau, 6 B. 498; 
6 Ind. Jur. 587; 3 Ind. Dec. (N. s.) 787, is overruled so 
far as itcan be held to conflict with the decision 
in Yadao v. Namdeo, 64 Ind. Cas. 536; 48 I. A. 513; 
24 Bom. L. R. 609; 17 N. L. R. 145; 30 M.L.T. 
53; 26 O. W. N. 393; 42 M. L. J. 219; 15 L. W. 565; 20 
A.L.J. 481; 49 C. 1; A. I. R. 1922 P. O. 216 (P.O), i.e. 
where the husband died in union, leaving an express 
authority to the widow to adopt, and where subsequent- 
ly the estate came to be vested in the widow as the 
heir ofher son adopted in pursuance of the said author- 
ity, on accountofa subsequent partition between the 
son and other co-parcener, and where the estate was 
so vested in her at the time of the adoption, it is not 
overruled so far as the main point involved in Ramji 
v. Ghamau, 6 B. 498; 6 Ind. Jur. 587; 3 Ind. Dec. 
(N. s.) 787, is concerned, wiz, that where the 
husband died in union leaving no express authority 
to the widow to adopt, the widow cannot adopt with- 
out the consent of the surviving co-parceners in whom 
the estate is vested by survivorship at the time of the 
adoption. 

Per Madgavkær, J—Remarks in a decision of a 
Court and of Juges, however eminent, which per- 
haps and at the most implicitly doubt or disapprove 
without overruling a positive principle laid down in 
another case, and donot themselves even definitely 
enunciate, much less apply, another principle instead, 
which can take the place of the principle doubted or 
disapproved may be dicta of the greatest weight 
which may necessitate re-consideration of the former 
principle; but they cannot be consialered binding or 
definitely overruling the decision doubtel or dis- 
approved or the principle laid down therein. B 
Isuvar DADU PATIL V. GasaBal BABAJI PATIL, 28 Bom. 
L. R. 782; A'I. R 1926 Bom. 435; 50 B. 468 712 


——_*—— Adoption by widow—Consent of father-in- 
law—Adoption long after father-in-law’s death— 
Consent of sapindas im existence at date of adoption, 
whether necessary—Acquiescence in adoption, effect 
of —Divesting of estate, rule asto, applicability to 
cases of succession not by inheritance but by deed. 


Where consent to a Hindu widow to adopt is given 
by her father-in-law who happens to be the nearest 
sapinda then living, his death before the adoption is 
made will not psp facto revoke the consent; such a 
consent will come to an end only if circumstaaces 
had materially changed after his death at the time 
of adoption, . 

e 
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In a case. where a Hindu widow took a boy in adop- 
tion 19 years fteə the death of her father-in-law 
who"hadeonsented to the adoption and out ofthe 5 
sapindas alive at the time of the adoption, one of them 
gaye his boy in adoption, another assisted the widow 
during the geremony, 2 third was present at it, and 
the two others knew of the adoption and did not 
object to it: Bese 

Held, that the adoption was valid and it was not 
necessary that fresh- consent should have been asked 
of the sapindas in existence at the timg of adoption 
and their acquiescence in it inferablm from their con- 
duct was sufficient, ; ; 

The rule that an adoption. will be invalid unless 
made to the last male holder applies only to cases 
where the adopted son would take by inheritance and 
the whole principle underlying the rule as to divest- 
ing of estates is that a superior title as heir, cannot 


. be created by a widow, while the property has already 


vestgd in a person who in law has taken the estate 
from the deceased heir of the last male holder. 

‘Where, therefore, a father-in-law by a deed of 
settlement gave his properties tothe widow of his 
deceased son authorising her at the same time to 
take a boy in adoption : 

Held, that the adoption by ‘the widow did not 
violate any rule as to divesting of estates, since the 
settlor could not, after the transfer, be regarded as 
the last male holder and the adopted son would 
succeed to the properties not by inheritance but under 
the deed of settlement. M Ammanna v. SATYA- 
NARAYANAM, 24 L. W. 150; 49 .M. 636; 51 M. L. J. 426: 
A. I. R. 1926 Mad. 916 950 


Allenation—Suit by co-parcener to set 
aside alienation —Alienee, rights of—Suit for setting 
aside alienation, if can be converted into one for 
partition at alienee's instance—-Subsequent suit by 
alienee for partition, whether barred—Res judicata 
—Procedure to be followed by alienee—Decree, 
form of. i ; 

‘In a suit instituted by the co-parceners of a joint 
Hindu family to set aside a sale of agcestral immove- 


‘able property by their father or «manager of the 


family on the ground that, the sale was not for family 
necessity, and to recover possession of the property 
from the vendees, the latter are not entitled, as 
defendants, to insist on the plaintiffs submit- 
ting to a partition either of the items sold or of 
the entire family property. They are‘only entitled. 
in the suit toa decree declaring that they are entitled 
to the share of thg alienor, and should be left to work 
out their gightseby a separate suit for partition. 

Although in a case where all the facts and all the 
persons interested are before the Court so that the 
suit is practically a suit for partition the Court may 
allow the vendee to rétain the property sold to him, 
itis neither expedient nor reasonable that a suit to 
set aside an alienation ofa certain item of property 
should be converted, at the fustance of the vendee, 
into a suit for a general partition, which would in- 
volve the presence of other parties and an enquiry into 
the debts and liabilities of the family. 

.A decree obtained by a member ofa joint Hindu 
family against an alienee for his share of the property 
alienated, on the grotipd that the alienation was not 
binding on him, does nôt bara subgequent suit by 


| the alienee for a general partition and for allotment 


of the zlienafed property to the share of the alienating 
co-parcener. + g g 


_ INDIAN CASES, - 


z (1926 
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When the aliénation of a particular item of property 
is challenged by a member of a joint Hindu family, 
the proper course for the alienee is to bring a suit 
for general partition sothat the suit for partition 
may be tried along withthe suit for setting aside® 
alienation, and if the alienation is found not binding 
on the impeaching co-parcener’s share but only on the 
alienor’s share, the Court would be in a position to 
consider, in the suit for general partition, whether the 
property alienated ‘should be allotted to the alienor's 
share or not. ; i A 
Where an alienee has, neither in the written state- 
ment nor in his evidence. before the lower Court, 
placed before the Court sufficient materials which 
would enable it to ascertain whether the plaintiff's 
share could be met out of the other propertieg and 
the alternative case that, if the plaintiff was able to 
succeed to the extent of his share, the alienee should 
be allowed to retain the property sold to him as the 
other family properties are sufficient to meet the 
plaintiff's claim, has not been put forward in the 
written statement, a Court would not be justified in 
allowing the alienee to retain the property sold to 
him even if it has the power to do so. M Kanpaswami 
UDAYAN v. VELAYUTHA UDAYAN, 51 M. L. J. 99; A. I. R. 
1926 Mad. 774; (1926) M. W. N. 399; 24 L. W. 367 
993 
Debt—Antecedent—Renewal of old mortgage 
—Consideration of old mortgage, if antecedent debt. 
Antecedent debt means antecedent in fact as well 
as in time, that isto say, the debt is truly independ- 
ent and not part of the transaction impeached. There- 
fore, where a subsequent transaction so embraces a 
former transaction that the two become inseparable, 
the debt incurred by the former cannot be called an 
antecedent debt. Consequently, where an old mort- 
gage of the same property in favour of' the same 
mortgagee is renewed in a second mortgage, the old 
mortgage is antecedent in time but not in fact, and 
not being independent of the second mortgage is not 
an antecedent debt. A Gunp1 Lat v. Baspro, A. I. R. 
1926 All. 690 i ' 671 
Gift—Donees members of joint ‘family — 
Survivorship, right of. : ` , 
In the absence ofan express intention tothe con- 
trary, a gift made to several members of a. joint 
Hindu family does not create a joint tenancy with a 
right of survivorship even though the deed of gift, 
: does not specify the shares of the donees. kh JOWALA 
Ram v. CHANDAN, A. I. R. 1926 Lah. 677 e” 751 


—— Jalns— Saraogi Agarwalas—Widow, estate 
© taken by, in husband's property. 

The ordinary Hindu Law applies to Jains in the 
absence of proof of special custom varying it. A 
NEKRAM SINGH v. Srintwas, 24 A. L. J. 751; A.L Ro 
1926 All. 586 : - 639 


——-—— Joint family—Alienation by manager— 
` Consent of co-parceners—Mitakshara. . 

In the case of a joint Hindu-family governed by 
the Mitakshara Law the consent of the other cqpar- 
cenersiis not essential if the managing co-parcener 
makes an alienation, either for a valid necessity or 
for the benefit of the family. L Karam Cufnpv. : 
Ram LABHAYA Mat, 8 L. L. J. 283; A. I. R. 1926 Lah. 
468; 27 P. L-R. 443 443 
a Alienation—Alienee from divided 
member, rights of—Sons born after contract to ‘sell 
and delivery of possession to alienee, right of, to 
question tragsaction.. te eek, | Teak? lee eed 
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“The sons of a Hindu father born after a contract to 

‘sell immoveable property is entered into by the father 

and after possession is transferred to the purchaser 

aor no right to question the validity of the aliena- 
on. 

An alienee ofan undivided share in family pro- 
perty from a divided member of the family has no 
equity to ask fora general partition of the properties 
of the family. His right is only to recover his alienor’s 
share in the property alienated. M’ KUNKALAGUNTA 
Vankian v. MANDLEM Guravian, 23 L. W. 604; 50 M. 
LJ. 669; A. I. R. 1926 Mad. 757 h 290 

Joint famlly—Contract in the name of 
manager finding place in family accounts—Pre- 
sumption—Contract by deceased manager—Suit on, 

~. basi of that contract by succeeding manager. an 

Where the manager of a joint Hindu family enters 
into a contract in his own name but the transaction 
is entéred in the family accounts and is adopted by 
the family, it must be taken thatthe contract was 
entered into on behalf of the family. 

Where a manager of joint Hindu family enters into 
a contract on behalf of the family and then dies, the 
succeeding manager can sue on‘the basis of that con- 
tract on behalf of the family. B MADIVALLAPPA 
IRBHADRAPPA v. MALLAPPA Somappa, 28 Bom. L.R. 711; 
A. I. R. 1926 Bom, 414 281 
— Joint estate, presumption as to. 

There is no presumption in Hindu Law that a joint 
family possesses a joint estate or property. L BHAGWAN 
Das v. UHETAN Bar, A. I. R. 1926 Lah. 566 247 
— — Manager. ĐeeSpreorrio RELIEF Act, 

1877, s. 15 < 


— Mortgage in favour of manager— 
Redemption, suit for—Mortgagee, disappearance of 
` —Managing member, whether can be impleaded. 

“ Where a mortgagee who was the head of a joint 
Hindu family has disappeared and cannot be traced, 
the next senior member of the family must be treated 
as the managing member and may be impleaded asa 
defendant in a suit to redeem the mortgage, in place 
of the mortgagee. A AMER SINGH v. Ram Saroop 664 
——-— Presumption—Definition of shares in 

Revenue papers, effect of. 

Given a joint Hindu family, the presumption, until 
thecontrary is proved, is that thefamily continues joint. 
That presumption is peculiarly strong in the case of 
the sons of one father and gets weaker as the branches 
multiply. ©- s 
~ A definition of shares in revenue and village papers 
affords .by itself but a very slight indication ofan 
actual separation in a Hindu family and in no case 
can it be regarded standing’ alone as sufficient evi- 
dence. wpon which to find, contrary to the presumption 
in Jaw as to jointness, that the family to which it 
refers had separated. A Tura Ram v. BHOLA SINGH 











4 f : 176 
La a +++ property—Prestimption. See Exrov- 
` TION OF DECREE ete 963 
-——— —.—- Property acquired by’ member, 


` nakyre of —Presumption—Burden of proof. 

Where it is proved’that there is a joint family and 
that the joint family has some joint property, the. 
presiimption will arise that all property acquired while 
the family still remains joint is joint family property, 
and thé onus of proving that any particular item of 
property. alleged to be joint is in fact separate pro- 
perty, will lie upon the peréon who asserts that the 
property is separate.. A MAHADEO KasaupHan V. GAYA 


DIN Kasaupwan~ °° oor a. -184 


GENERAL INDEX. ; 


family, if out of possession, cannot be 


L. J. 355; A.I. R. 1926 Lah. 530° 
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Joint famlly- Purchaser of share of mem- 
ber, position of —Co-parcener excadeg by purchaser 
remedy of. e > 
In the Bombay Presidency a stranger purchaser of 

the undivided share of a co-parcener in a joint Hindu 
iven joint 
possession with the other co-parceners bit must be 
left to his remedy of a suit for partition. On the 
other hand, a co-parcener, who has been excluded from 
the enjoyment of the family property, may obtain"joint 
possession with sucha purchaser who has obtainad 
possession’ of thee property, but the purchaser in 
possession need not be ejected ina suit for recovery 
of possession brought by an excluded _co-parcener and 
may be declared to be entitled to hold, pending a 
partition, as a tenant-in-common with the other co- 
parceners. B Buav v. BUDHA Manaku Dear, 50 B. 204; 
28 Bom. L. R. 765; A. L R. 1926 Bom. 339 166 
eel Separate property of co-parcener— 

Conversion into joint family property—Registered 

deed, whether necessary. = 

Where p Hindu co-parcener throws self-acquired 
property into the common stock of the co-parcenary 
consisting of himself and others, a registered deed is 
not necessary to effect the transaction, M RAMA- 
SWANI NAYAGAR v Rasu PADAYAORI, 51 M. L. J. 167; 
(1928) M. W. N. 635; A. I. R. 1926 Mad. 963 1051 
——— - Will—Father disposing of entire 

ancestral property by Will—Consent by son, effect of 

A Will by a Hindu father, who is joint with his son 
disposing of the whole family property even with the 
consent of the son, unless effect is given to that dis- 
position during the lifetime of the testator so as to 
give it the appearance ofa family arrangement, is 
not valid. B BHIKHABHAI OGHADDAS Suan v. PUR- 
sHOTTAM GIRDHARDAS SHAH, 28 Bom. L. R. 695; A. I. R. 
1926 Bom. 378; 50 B. 558 421 
——— Malntenance—Concubine, when can be 
| claimed. . 

Under the Hindu Law, the right of a concubine to: 
claim maintenance against the estate of her deceased 
paramour is limited to those women who amongst 
Hindus are properly called ‘avaruddha stri’, a word 
ordinarily and agcurately rendered by ‘concubine’ in 
English. Provided the concubinage is permanent, 
until the death of the paramour, and sexual fidelity to 
him be preserved, the right to maintenance is es- 
tablished, although the concubine be not kept in the 
family house of the deceased. This incident of re- 
sidénce in the family house was not the essential 
reason for the right to have maintenance from the 
goods of the deceased paramour, bu rather a means 
of ensuring the qualified chastity of thes mistress, 
P C Bat NAGUBAT MANGLORKAR v. Bar MONGHIBAI, A. 
I. R. 1926 P, ©. 73; 24 A. L. J. 729; (1926) M. W.N. 
514; 3 O. W. N. 599; 44 ©. L. J. 53; 24 L. W. 309; 50 
B. 404; 28 Bom. L. R. 1143; 51 M. L. J. 577 20 
—— Increase in cost of living— Main- 

tenance, increase of —Murriage expenses of daughter, 

whether liable to be thereased. 

A widow’s maintenance, even where it has been 
fixed by an award or a decree, nfay be increased if 
there has been a material increase in the cost of 
living, but the marriage expenses of a daughter cannot 
be increased. L Sansar OHAND v. SHANTI Devt, 8 L. 
255 
en * Right of maintenance and residence 
` —Alienation to defeat such right—Declaratiog of 

vight--Purchaser's right to have the rights 








` ascertained, 
e 


.I. R. 1926 Sind 18 
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Where a purchaser of prop@rty belonging to a joint 
Hindu family knows that a person entitled to main- 
tenance frompanf residence in, such property, is 
actually® confined to that property for the purpose, 
and where he knows also that hia purchase of such 
property will defeat that right of maintenance and 
Tesidence, ehe will be presumed to have purchased 
with such intention and Courts will not permit his 
intention to be carried into effect. They will declare 
that „he has bought subject to the rights of the person 
to be maintained and provided with residence. 
But, as it is possible that after, thé right of resi- 
dence is provided for and the amount of maintenance 
charged there may remain an ample residue which 
may properly vest in the transferee, the latter is en- 
titled to have the right of residence and maintenance 
ascertained. S MULOHAND KISHINDAS V. TERIBA n 

9 


Partition—-Joint family—Agreement ap- 
pointing arbitrators to effect partition—Intention. 
ên agreement was drawn up between a Hindu 

father and his sons appointing certain persons as 
arbitrators for the purpose of dividing the immove- 
able property belonging to the family. The arbitra- 
tion proved infructuous and nothing followed the 
agreement. It was found that there was no intention 
ta, separate unless there was an actual partition by 
the arbitrators: 

Held, that in the absence of an actual partition, the 
mere agreement between the parties to appoint arbi- 
trators to divide the property did not prove any in- 
tention on their part to separate. O Ram Jas v., SHEO 
Narary, A. I. R. 1926 Oudh 614 357 
—~—— Specification of shares of partners, 

whether amounts to partition. 

The mere fact that the shares, which co-parceners 
would be entitled to in the event of partition, have 
been ascertained does not necessarily amount to a 
partition of the property, nor does it necessarily 
amount to any intention to separate. 

In order to effect a partition, although it is not 
necessary that the property should actually be divided 
by metes and bounds, yet itis necassary that there 
should bea clear and unequivocal expression of in- 
tention on the part of one or more of the co-parceners 
to separate from the rest of the joint family and to 
hold his or their share or shares separately. Pat 
RAGHUNANDAN PRASAD v, MAHABIR MAHTON, 7 P. L. T. 
115; A. I. R. 1926 Pat. 545 448 


Religious ceremonles—Knowledge of 
mantrams, whether necessary. 

A knowledge @f the mantrams and understanding 
of the ceremonids are not essential for the purpose of 
giving validity to a religious act at the present day, 
All. that has to be seen is „whether the person per- 
formed: his ceremonies repeating the mantras. Where 
the ceremony is admittedly performed, the presump- 
tion is that it was performed in accordance with the 
Sastras. M KALKANTRARAM ° Roxmanr Auman v. Ka 
Kr ANAKMA NAIDU, 23 L. W. 664; A.I. R. 1926 Mad. . 
744; (1926) M. W. N 938 26 
———-— Religious endowment —Mohant's private 

property, nature of—~Mohant'’s abdication, effect of. 

See RECEIVER 





iss oe Shebait, power of, to alter line of 

succession—Accretions tp endowment, by subsequent 

donations—Donor, powers of,.to appoint new 

sbebait. . A Ž 

‘Apait from an usage pr a consensus of opinion 
s 


INDIAN OASES. 


(1926 
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among those interested in the worship of the idols in 
favour of such a course, a shebait is impotent of his 
own will and pleasure to alter the line of shebait laid 
down by the founder or by the common law of India. 

Persons who subsequent to the foundation furnish 
additional contributions do not thereby become 
joint founders; their benefaction is regarded as 
nothing but an accretion to an existing foundation. 

A donor of accretions to the property of an idol 
already consecrated and installed may appoint any 
person for the management of the property dedicated 
by himself, whetherthe trust be of a religious character 
or not but such a person does not become ipso facto 
a shebait and entitled to hold the sacred office of 
serving the deity. Nor is the donor of such accretions 
entitled or competent to appointa shebait of sudh pro- 
perty. 

Ifa Will bequeathing property to an idol contains 
directions relating to a change in the line of shebaits, 
by way of a condition subsequent, the condition 
is void and the offending prcvisions can be expunged. 
without affecting the validity of the dedication of 
the property thereunder made debutter, C Lait MOBAN 
SEAL v., BRoJENDRA Nata Seat, 53 C. 251; A. I. R. 1926 
Qal. 561 i 45 


Reversioner. See COMPROMISE 595 
-—— recognising arrangement with regard 
toestate. See Evipence Acr, 1872, s, 115 668 


Stridhan—Maintenance, grant of immoveable 
property by karta to woman—Mithila School. - 

A grant to a woman of immovable property made by 
the karta of a joint family does not constitute her 
stridhan. Pat Puexu PANRE v. GENA LAL PANRE, 
(1926) Pat. 241; A. I. R. 1926 Pat. 481 161 


———— property — Succession — Daughter 
succeeding to property of mother, estate of, taken 
by—Stridhan heirs, who are—Female - heirs— 
Unmarried grand-daughter, whether has preference 
over married grand-daughter. 

Where a daughter succeeds to the stridhan property 
of her mother she takes only a life-interest and after 
her death the property goes not to her heirs but to 
the heirs of her mother. But in such a case the 
female heirs of the mother would haye preference 
over the male heirs. For instance, ifshe Ras left a 
daughter's daughter the latter would succeed in pre- 
ference to any male heirs who might be in existence, 

In regard to succession tothe propgrty of their 
mother, unmarried daughters are given preference 
over married daughters but there is no preference 
given to a daughter's unmarried daughter over a 
daughter's married daughter. A Ram Kati v.e GOPAL 
Der, 24 A. L. J. 742; A. I. R. 1926 All. 557; 48 aoe 

57 


Successlon—lIllegitimate son, share of, as 
against widow—Issue of adultery, whether entztled 
to succeed, : 

Under the Hindu Law the consent on theepart of a 
husband to his wife living with another person T¥ not 
sufficient to remove the bar of adultery and the issue 
of such a connection cannot be regarded as a easi- 
putra under the Hindu Law. 

Per Macleod, C. J., Obiter dictum.—An illegitimate 
son of a Sudra inherits one half of the share to 
which he would have been entitled had he been 
legitimate. Consequently seeking partition against a 
legally married widow, he takes the inheritance in 

° 
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equal shares with her. B VWITHABAI Janu KHARAT v. 
PANDU Janu Kuarat, 28 Bom. L. R. 595; A.I. R. 1926 


Bom, 301 358 

——— Widow. 

@ See Custom 895 
See EXEOUTION OF DECREE 595 


aaa, alienation by. See Court FEES Act, 
1870, s. 7 iv (e) 129 


, alienation by—Suti for declaration 
by consenting reversioner—Estoppel—Decree, form of. 
A reversioner who has consented to an alienation 

bya Hindu widow is himself estopped from after- 

wards questioning it. 

A suit bya reversioner for a declaration that an 
alienation by a widow of her husband’s properties 
is not®binding on him is really one on behalf of all 
the reversioners. : 

Where a declaratory suit in respectofan alienation 
by a Hindu widow is brought by a reversioner who 
has consented to the alienation, the proper decree to 
pass is that the alienation would not be binding on 
the reversioners, but that if the plaintiff himself 
happens to be the nearest reversioner when the 
succession opens, it would be binding on him. M 
GUTHA VIRARAGHAVAYYA V. VEMULAPALLI RAMAKOTAYYA, 








23 L. W. 305; A. I. R. 1926 Mad. 508 132 

,donee from, rights of. See PRE- 

EMPTION 195 

, estate of—Alienation for defence of 
property--Necessity, 


There can be no legal justification for a Hindu 
widow to spend money in defence of property which 
at the time of expenses has ceased to behers. Pat 
Ram Karan Mauto-v, DAHUR Manton, A. I. R. 1926 
Pat. 490 231 
aaa, surrender by—Mother's suit against 

alienees from intervening holders of limited estate 

withdrawn—Daughter's sons’ suit as reversioners, 
whether barred—Family settlement dealing with 
spes successionis, legality of—Surrender, meaning 


of. 

A suit by daughter's sons as reversioners to the 
estate of their grandfather after the death of the 
daughters based on correct allegations of fact cannot 
be barred by the withdrawal of a prior suit by their 

-mother on false allegations of fact against .the 
alienees from intervening holders of limited estates. 

A bona fide family settlement of disputes of doubtful 
rights is bindjng on all the parties to the settlement. 
But, where the object of the settlement is to affecta 
contingent reversionary interest in the nature of a spes 
successionis the only way of doing it is by means ofa 
surrender, accelerating the reversion and converting its 
contingent nature into a vested interest and thus des- 
troying its character as a spes successionis. 

Mere attestation of a sale-deed cannot amount to a 
knowledge of the contents nor to concurrence in it. In 
any event it cannot amount to such an affirmation of 
the conveyance as to amount to an actual election to 

holdebhe deed good. S 
` — A surrender by a Hindu widow isan effacement by, 
her which opens the estate of the deceased last male 
holder to his next heirs at that date, but the renuncia- 
tion to be valid should be in favour of all the then 
reversioners and of all the properties. 

Where the intermediate heirs consist of not only the 
widow but also the daughters, in order to effectuate a 
surrender in favour of daughters’ sons, there must be 
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an effacement of the widow and the daughters l M 
Rama Tyverv. NARAYANASWAMY Iyer, 23 L. W. 496; A. 
I. R. 1926 Mad. 609; 51 M. L. J. 318; (1926) M. WN. 
958 e 483 


——— WIIl—Absolute beguest—Conditions restrigting 
mode of enjoyment, validity of. e 
Where property is bequeathed absołutely to a 

person, but the Will contains a direction that it shall 

not be alienated or partitioned, or that it .shall be 

applied or enjoyed in a particular manner, such a 

direction is inoperative and the legatee is entitled to 

receive the property as if the Will had contained no 
such direction. 

Where a Will confers an absolute gift but dizects 
that the properties so given shall not be made over 
to the legatee until he has attained a certain age, 
beyond the period of his majority, such a direction is 
inoperative and the legatee is entitled, on attaining 
his majority, to receive ‘the properties asif the Will 
had contained no such direction 

A Hindu testator bequeathed his property to *his 
three sons and directed that so long as the youngest 
of the three sons did not attain the age of twenty-one 
years, the property should remain undivided in the 
hands of the executors and that the legatees should 
be entitled only to the rents and profits thereof in 
certain shares, In a suit by one of the sons for par- 
tition and separate possession of his share of the 
properties bequeathed: 

Held, that the legatees obtained an immediate vest- 
ed interest in the properties bequeathed and that the 
condition, postponing their enjoyment of the proper- 


‘ties being repugnant to the estate bequeathed to 


them, was void and must be disregarded. S NAWALRAI 
Kesyowsiv. GHULAM Hussain Kassiu, A. I. R, 1996 
Sind 261 346 


~——— Construction—Legatee to get testator's 
entire propertyand be his waris and janashin— 
Conditions superadded—Conditions repugnant to 
law, effect of—Conferment of absolute or life estate, 


It is always dangerous to construe the words of one 
Will by the a ea of more or less similar words 
ina different Wik which was adopted by a Court in 
another case. 

Where a Will recites that the legatee isto get after 
the testator's death the entire property which the 
testator possessed and the legatee, the sole object of 
the bounty in the Will, is to be his heir and successor 
and adds that the legatee isto comply with the con- 
ditions specified in certain clauses inserted in the Will, 
the first of which is that the legateg shall not change 
his Hindu religion; the second is thatthe bequeathed 
property shall not be alienated either in whole or in 
part nor shall it be partitioned at any time and the 
third is the special course of inheritance and so 
forth, the dispositive words used in the first part of 
the Will being that the legatee shall get, after the 
testator’s death, all that same imlak and riyasat and 
shall be his waris and jenashin, the proper construc- 

-tion of such a Will is that the estate conferred by the 
first part of the Will is an estateeof inheritance and 
the testator intended to give an absolute and not only 
a life estate and that the clauses specifying the con- 
ditions were not intended to express the nature of the 
estate conferred but merely to specify the conditions 
with which the testator desited to fetter the estate, 
already created by him in the firstepart of the Will 
and, therefore, such of the conditions as ‘were reptig- 


. 
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nant to tnat estate must be degjared void. O JAGDEO 
SINGH v. DEPUTY COMMISSIONER OF PARTABGARH, A.I. 
R. 1926 Oudh pie O. W. N. 56 Sup.; 29 0. O. Meg 
Gy Vie hg 


Will, proof of—Registration endorsement, 
+vdlue of—Registration Act (XVI of 1908), s. 60. 

. A registration endorsement stating that the docu- 

ment was read over to the executant and was under- 

stood by,him is complete proof of the matters stated 

therejn. 

Where the executant of a document declares at the 
time of registration, with a full understanding of the 
contents of the document, that it embodies his wishes 
in regard to the disposition of his property after his 
death, the document becomes a valid Will under the 
Hindu Law. N NILKANTH v. Guna Bar, A.I. R. 1926 


Nag. 482 401 


‘Income Tax Act (XI of 922), s,2 (11) (b)— 
“Commercial year,” ‘meaning of—Firm ‘carrying 
on business during portion of a year—Assessment 
-2 Procedure. . 

There is no definition of the expression ‘commer- 
cial year' in the Income Tax Act. The expression 
means any period for which the accounts of a con- 
cern are made up, and such period, provided it satis- 
fies the conditions laid down by the Central Board 
of Revenue, may be deemed to be the previous year 
on which the assessment of any given year is based: 

- A firm commenced business onthe 18th of April, 

1923. In April, 1924 the Income-tax Officer required 

the firm to furnish a return of its total income dur- 

ing the previous year, i.e., during the twelve months 

ending the 31st of March, 1924. In compliance with * 

this notice the firm, instead of declaring its profits for 

the 11 months and 13 days ending the 31st of March, 

1924, submitted a statement of its profits for the 

period of twelve months, 18th of April, 1923 to 17th 

of April, 1924, and contended that it was not liable to 
pay income-tax for the year 1924-25 on the ground 

that the business had not been in existence for a 

complete year before the Ist of April 1924: ` ~ 
Held, (1) that the Income Tax Authorities would have 

been justified in assessing the firm tp income-tax for 

1924-25 on the profits realised during the 11 months 

and 13 days of 1923-24, inasmuch as although the firm 

made no profits during the first fortnight of 1923-24 

nonstheless, the profits realised during the broken 

period of 11 months and 13 days were the profits 

realised in the course of the whole year 1923-24; 

- (2) that in the alternative, it was open to the Income 

Tax Authorities in accordance with the provisions of 

s. 2 (11) (b) of tha Ineome Tax Act to accept as the ac- 

counting period, the time from 18th of April, 1933 to 

17th April, 1924 and to assess the firm to Income Tax 
accordingly. L Nanak CHAND-FATEH Onanp v. Com- 

MISSIONER OF INCOME-TAX, LAHORE, 7 L. 223; A. I. R. 

1926 Lah. 421; 27 P. Lek. 405 368 

~ S, 4 (3) (1) Money belonging to religious and 

` charitable trust, investmenteof, in rice mill business 

- —Income, liability of, to be assessed to income-tax. 

- Where a sum of money belonging to a religious. 

or charitable trust *is invested in a rice mill business, 

the income derived by the trust from the business 
is not income derived from property held under trust 
within the meaning of s. 4 (3) (1) of the Income Tax 

Act XI of 1922, and ‘is, therefore, liable to be assessed 

A A - 





to income tax. 


If. an institution whish primarily exists for charit- 
ab if purposés chooges to raise funds for these purposes 
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by carrying on a business in competition with other 
persons who have to pay income-tax, they, like them, 
wilk:have to pay income-tax, notwithstanding the fact 
that the ultimate surplus of the profits is all going 
to the charitable object. M COMMISSIONER or INCOME- 
TAK v. THEVARA ParasaLa, 51 M. L. J, 123; 24 L. We 
183; (1926) M. W. N. 620; A. I. R. 1926 Mad. 949; 49 M. 
833 j aoe 957 
——— S. 10—Depreciation in Government securities 

held by Bank as emergency reserve—Deduction, 
. whether permissible, 

Depreciation in the value of high class Government 
securities held by.a Bank not asa part of its stock- 
in-trade but as part of its fixed capital as an emer- 
gency reserve, does not entitle the Bank to a deduc- 
tion of the amount of the depreciation from its net 
actual profits for the purposes of assessment uSder s. 
10 of the Income Tax Act. L PUNJAB NATIONAL Bank 
v. EMPEROR, 7 L. 227; A. L R. 1926 Lah. 373; 27 P. L. R. 
416 380 

- ss, 66, 23, 30—Assessee failing to file 
accounts—Application to High Court to require 
fECommissioner to state case, whether maintainable. 

The High Court can be moved under s. 66 (3) of 
the Income Tax Act only when the assessee is com- 
petent to apply to the Commissioner under s. 66 (2) of 
the Act. An assessee who has failed to comply with 
the. Assessing Officer’s demand for accounts and who 
has consequently no right of appeal and “is ~debirred 
from making an application to the Commissioner 
under s. 66 (2) of the Income Tax Act, is not compe 
tent to move the High Court under s. 66 (3) of the 
Act. LBrnarst Das v. Commissioner, or INCOME-TAN, 
LAHORE, 7 L. 226; A. I. R. 1926 Lah. 400; 27. P. L. R. ae 

$ 38 
—— ss. 66 (2) and (3), 33—Assessee’s appli- 
. cation for reference to High Court barred—High 

Court's power to require Income Tax Commissioner 

to make reference—Specific Relief Act (I of 1877), 

s. 45—Review proceedings—Serious point of law 

raised—Review rejected—High Court's power to 

require the Commissioner to state case. 

Where an assessee’ i 





8 application under s. 66 (2) of. 
the Income Tax Act to-refer a question of law to the 
High Court is rejected by the Commissioner of Income 
Tax, not. on the ground that there is no question of 
law, but‘on the ground that the application is barred 
by time, the High Court, has no power undef s. 66 (3) 
to require the Commissioner to state the case. 
Where in proceedings in review under s. 33 of the 
Income Tax Act before a Commissioger of Income 
Tax, a serious point of law arises and he refuses to 
refer it to the High Court, on application under s. 45 of 
Specific Relief Act the High Court in its discretion, 
might order the Commissioner to refer the matter to, 
the High Court, but it has no jurisdiction to require 
the Commissioner to do.so under s. 66 (3) of the In- 
come Tax Act. GC Sarat Kumar Ror V. COMMISSIONER 
or Incomz-Tax, 30 ©. W. N. 831; A. I. R. 1926 Oat e 
‘ A ; 702 
Indian Gounclls: Act, 1861,-s. 22: See Drvoros 
_ Act, 1869, s. 2 a eae 98 
‘Interest. | See- Contracr.Acr, 1872, 8:16 ` — 413 
- From institution’ of’ suit to . judgment— 
Contractual rate, power of Court to grant. : 
A Court is competent to grant interest at the con» 
tractiial rate from the date of ‘the institution of the 
‘suit to that of the judgment. -L Lat Stneny, BET 
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.————, high rate of. See Conrract Act, 1872, s. 16 

; 684 
- , when can be claimed. 

No decree for interest for the period prior to the 
suit can be passed unless some agreement or custom, 
by which such interest is claimable, is proved. L 
Fram NIHAL OHAND-ATMA Ram v. Sarpart MAL, A. I. R. 
1926 Lah. 558 135 


Interpretation of Statutes. 

It isthe actual wording of the law and not the 
intention of the law which must be looked to in inter- 
-preting a Statute. N BEHARI v. BATTULAL GENDALAL, 
9 N. L. J.123; A. I. R. 1926 Nag. 432 353 

Statutes are not to be held to be repealed by im- 
plicasion unless the repugnance between the new 
provision and the former Statute is plain and un- 
avoidable. R Euperorv.Nca Tua Din, 5 Bur. L. J. 
30; 4.R..72; A. I. R. 1926 Rang. 116; 27 Cr. L. J. èt 

i ; 45 
Construction mitigating penalty preferred, 

- Where the term of a clause is susceptible of two 

interpretations, one mitigating the penalty and the 

other aggravating it, it is the former that would pre- 

vail. S Emrgror v. AHMED, 27 Or, L. J. 865; A. I. R. 


1926 Sind 273 . 113 
———— Declaratory Act. See TRANSFER OF PROPERTY 
(AMENDMENT) Act, 1926 775 
—— Rent Acts. See Oups Rent Aor, 1886, 8. 
108 (10b) 672 





Penal Statutes. . 

Though in Penal Statutes the duties cast upon the 
bodies with delegated powers are generally construed 
as imperative rather than directory, each Statute has 
to be construed according to its own terms and no 
inflexible rule can be laid down to determine whether 
the command toa body entrusted with the power of 
framing rules is to be considered merely as a diree- 
tion. In each case regard must be had to the seope 
and object of the enactment in question. L EMPEROR 
v. Barkay, A. I. R. 1926 Lah. 447; 27 Or. L. J. 888 152 

Retrospective operation. 

While a Statute cannot take away vested rights, 
unless it is declared to be retrospective, yet in a 
matter of procedure it governs all proceedings in- 
stituted or to be instituted after the cause of action 
arises, AKHARAG SINGH v., KIDDAH, A. I, R. 1926 All. 
667 93 
Jurisdiction, how determined. 

In order togdetermine whether a Court has juris- 
diction-or not, the averments inthe plaint and the 
cause of action alleged by the plaintiff must be looked 
into. M YANDLURI YELLaMANDA V. KUNCHALA CHIDAMBA- 
Rax, 50M. L. J. 267; (1926) M. W. N. 355; A. I. R. 1926 
Mad, 505 . 7 


Jurisdiction of Civil and Revenue Courts. See 
Aara Tenancy Act, 1901, s. 79 36 
É Suit between rival tenants, nature of. 

. A suit between rival claimants to a tenancy to 
which the landlord is not a party is cognizæble by the 
. OivifDourt, A HARKESH v. Mawras, L. R. 7 A. 386 Uae 
. 47 
mn Suit by reversioner against lessee of widow 
“to recover possession of property leased—Juris- 

. diction, question of, decision of —Duty of Court. 
In order to decide in what Court a suit should be 
-brought the first thing to examine is the plaint. If 
“the plaint is mala fide and-a mere cloak to hide the 
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real object of the suit different considerations may 
arise, but in the ordin#ry way, assuming a plaint to 
be an honest, even though mistakgn, attempt to state 
a claim, it must be judged on its mer@is. Jfjt breaks 
down onthe merits the suit fails, but if it is es- 

tablished on the merits the suit is brought properly ` 
in the Court to whieh the plaint-a priori applies. ° 

A reversioner of a Hindu widow claimed possession 
of a certain property from the defendant on the 
ground that a lease granted by the widow to the 
defendant of the property in dispute for a term of 
years became void on the death of the widow and that 
the defendanf wag a trespasser : . 

Held, that the suit was cognizable by a Civil Court 
and not by a Revenue Court. A Ram PRASAD v. Faren 
SINGH; L. R. 7 A. 391 Rev.; A. I. R. 1926 All. 747 787 
Land acqulsition—-Compensation, apportionment of 

Landlord and tenant—Building site occupied by 

occupancy tenant. : . 

In thé case of the acquisition ofa prospective 
building site occupied by an occupancy tenant the 
proper method of apportioning the compensafion 
between the landlord and the tenant is to capitalize 
the tenant's interest as a tenant of agricultural 
land and to give the whole of the balance to the 
landlord. G Ninas Cuanpra Manxa v. BIPIN BEHARY 
Bose, 53 O. 407; A. I. R. 1926 Cal. 846 69 
———— Land intended by owner for quarrying 

purposes—Valuation, method of—Criterion,. 

In valuing the potentialities of land for quarrying 
purposes, as far as possible, hypothetical speculations 
should be avoided and reliance should be placed on 
admitted and proved facts, 

A Judge before issuing his award, should pause and 
reflect whether the price he is prepared to fix would 
have been likely to be given by a purchaser at the date 
of notification. B LAND ACQUISITION OFFICER v. GULAM 
Hussein AHMAD GOMAJER, 28 Bom. L. R. 714; A.I. R 
1926 Bom. 433 284 

Large area of land under acquisition 
undeveloped—Market value, how to be caleulated— 

Frontage land, value of—Compensation, mode of 

caloniating in Gen on cases, 

all cases where thereis a large area of = 
developed land ufider acquisition, it ‘athe market valis 
ofthe undeveloped land which has to be considered 
and it must not be forgotten that a purchaser of such 
land will ordinarily expect to make a large profit on 
the original outlay, because in addition he will have 
further expenditure to make and there will be the 
risk that it will be sometime before he can dispose 
of the whole land. 

Frontage land derives its value from the advantage 
of much higher rents being received tyom shopkeepers 
from the ground floors of the buildings raised thereon 
than can be paid by the tenants of the tenement build- 
ings. . 

Valuation cases must be dealt with just as much 
front? the point of view of the hypothetical purchaser 
as of the claimant. The, valuation itself must often 
pe more or less a matter of guess work. But it ig 

obviously wrong to fix upon a valuation which judged 
by every day principles, no purchaser would be likely 
to give. 

A very simple method of valuing land from retail 
prices is to take anything between‘one-half and one- 
third, according to circumstanceg,of the éxpected gross 
valuation as the wholesale pricé. B BOMBAY IMPROVE- 
MENT Trost v, Mervanst MANEKJI Mistry, 28 Bom. L. 
R. 701; A. I. R. 1926 Bom. 420 . . 425 
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Land Acquisition Act (I of 1894), ss. 4, 6— 
Acquisition of land—Notice of intention to acquire 
when necessary —-Procedyre—Repeal, whether 
retrospective. $ 
An alteration i® the rules of procedure acts re- 

trospectiwely provided there is no good reason to the 

contrary. h f 
The amendment of s. 4 (1) of the Land Acquisition 

Act, which makes it compulsory for Government to 

issue a notice of its intention to acquire any land for 

a public purpose, is not retrospective and does not 

affect cages pending at the time when the Amending 

Act'came into force. B Nur Manomzp HUSEN v. 

SECRETARY or Stats FOR INDIA, 28 Bom. b. R. 582; A. I. 

B. 1926 Bom. 369 © 


s. 12—Award by acquisition officer, statements 
in, admissibility of—Award, nature of -—Burden of 
proof. 

In proceedings before a District Judge under the 
Land Acquisition Act, on objection by the claimant 
as tothe adequacy of compensation awarded by the 
acquisition officer, the burden of proof is on the claim- 
ant to show that the award is wrong and the weight 
of that burden depends on the nature of the award. 
On such a reference, the award of the acquisition 
officer is admissible in evidence and can be looked 
at by the Judge. 

Stateménts in the award by the acquisition officer 
as,to contents of certain documents examined by 
him are themselves evidence, and need not be proved 
independently by the production of the documents 
themselves, 

A District Judge has to consider in such a case, as 
the above, the objection raised by the claimant to 
the award and he.is not bound to deal with the evi- 
dence relied on by-the acquisition officer when it is 
not specifically impeached on the reference. M 
ARUNACHALA AIYAR V. COLLECTOR OF TANJORE, A. I. R. 
1926 Mad. 961 279 


m S, 18—-Limitation Act (IX of 1908), s, 12— 
Specific Relief Act (I of 1877), s. 485—Award 
of Collector—Keference to Court, refusal to make— 
High Court, power of, to direct reference to be 
made—Application to make reference—Limitation 
—Period spentin obtaining copy J award, whether 
can be excluded, . 
Where a Land Acquisition Officer refuses to make 

a reference to Court under s. 18 of the Land Acquisi- 

tion Act, the person aggrieved by such refusal may 

make an application under s. 45 of the Specific Relief 

Act tothe High Court for an order directing the 

Land Acquisition Officer to make the reference: + 
Under s. 12 of the Limitation Act a person who 

makes an applicg@ion under s. 18 of the Land Acquisi- 

tion Act f&r a reference to be made tothe Court is 
entitled to exclude from the period of limitation the 
time spent in obtainingacopy of the award of the 

Collector. R H.-N. BURJORJEE v. SPECIAL COLLECTOR oF 

RaANGOON, 5 Bur. L. J. 26; A. I. R. 1926 Rang. 135%10 


ss. 18, 23—Award by Collector—Reference 

to Court—Compensation awårded by Court, whether 
can be less than that awarded by Collector. è 
When ‘a reference is made to the Court under s. 18. 
of the Land Acquisition Act, the Court is not entitled 
to award as compensation tothe claimant an amount 
less than the amount offered by the Collector. For 
this purpose, howevefsthe total compensation award- 
ed by the Court has to be looked to and if that is not 
below the amount offered by the Collector, it cannot 
bs objected to on the ground that certain items are 
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less than the corresponding items allowed by the 


Collector. B Bar Japay v. COLLECTOR or Broace, 28 
Bom. L. R. 576; A. I. R. 1926 Bom. 372 316 
584 


Landlord and tenant, See Co-sHarzr 
—— Adverse possession by tenant. e 

Where a tenant sets up the acquisition of permanent 
tenancy by adverse possession he must prove by 
unequivocal evidence that he had set up such a claim 
to ths knowledge of the landlord. B Suri SATYA” 
DHYANTIRTHA SWAMI v. RAGHUNATH Dasi Parir, 28 Bom. 
L. R. 743; A. I. R. 1926 Bom. 384 827 
———— Estoppel—Expiry of landlord's title, if can 

be shown. 

Itis always open to a tenant to show, either as 
against the person from whom he had obtained 
possession or as against any one claiming ender 
him, that the title of such person had expired or 
become defeated at a period subsequent to the 
demise. Pat Hrra LAL v. SARABJIT KAMKAR, A, I. R, 
1926 Pat. 498 442 
-— Eviction by title paramount. : 

Although actual physical ouster by a title para- 
mount is not necessary to prove eviction, there 
must be clear proof of title of the person cleiming 
paramount title and consequently proof of absence of 
title of the lessor. C Ram RANJAN Roy v. JAYANTI LAL 
Parra, 30 0. W. N. 710; A. IR 1926 Cal. 906 11 


Eviction of tenant—~Suspension of entire 
rent—Principle. . 
To justify a suspension of entire rent it must be 

shown that the éviction was the act of the landlord, 
done not merely accidentally owing to want of 
knowledge of the real boundaries, but with the 
deliberate intention of depriving the tenant of the 
enjoyment of the demised premises. `’ 

The English Common Law doctrine of suspension 
of rent can only be applied in this country as a rule 
of equity, justice and good conscience and should be 
applied: with caution only where the facts are such 
that the equities of the case clearly require its appli- 
cation for doing justice between the parties. °C MANIK 
Oxanpra DHALI v. HARI MISTRI, A. I. R. 1996 Cal. 1148 

557 

———— Forfeiture of tenancy—Denial of title of 

landlord's assignee, whether works forfeiture—Denial 

of execution of kabuliyat—Plea of holding under 
lessor’s heir, if denial of title. : 

The denial by a tenant of the title of a person wha 
claims to be an assignee of the lessor’s rights does 
not work forfeiture of the tenancy. e ` ` 

Where a tenant denies the execution ofa kabuliyat 
in favour of the ‘lessor, but pleads that he is holding 
under one of his heirs, his conduct does not amount 
to a denial of ‘the landlord’s title. C ABBULLA?, 
Moxamuap MusLImM, A. I. R. 1926 Cal. 1205- 1056 
Lands in holding separately assessed to kattu- 

badi—Purchaser of one item, liability of, to pay 
: kattubadi on entire holding. 

Where the kettubadi in respect of lands in a hold- 
ing isfixed separately with reference to each item, a 
purchaser of one of such items between hom and 
the landlord there is no privity of contract but only ` 
privity of possession is liable to pay only the katjubadi 
payable on the item purchased and not on all the 
items in the holding. M .Venxata KUMARA  MAHIPATI 
SURYA Rao v. AVALA Govinparya, 24 L. W, 68; A. I. R. 
1926 Mad. 897 . 750 

: Lessee not given possession—Sub-lessee's right 
to claim mesne profits agdinst lessor. 
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Asaccording to the English Common Law a lessee 
is not regarded a tenant for certain purposes unless 
he is actually putin possession ofthe demised pro- 

arty, he cannot, unless he isso put in possession, 
maintain any action for an infringement of his rights 
based upon actual possession. Butas in this country 
leases can be effected under s. 107 of the Transfer of 
Property Act by mere registration and without de- 
Viwery of possession of the demised property, a sub- 
¥assee is entitled to sue the original lessor for damages 
by way of mesne profits for being kept out of posses- 
sion oven though neither the lessee nor the sub-lessee 
were put in possession. Pat Razia BEGAM v. MURNAM- 
map Daun, A. I. R. 1926 Pat. 508 558 


——— Occupancy tenant--Assertion of higher right, 
~. whether entails forfeiiure. 


An assertion by an occupancy tenant ofa higher 


fight than he actually has, does not entail forfeiture - 


of his rights as oscupancy tenant. © Rasenpra 
Kumar Dasv. SARAT CANDRA Das, A. I. R. 1926 Cal. 
1181. 586 
maan Occupancy tenant—Transfer of holding-~ 
Repudiation of tenancy. 
Where an occupancy tenant transfers his holding 
but continues in possession as an under-tenant of the 





transferes and pleads in defence to landlord's suit - 


for ejectment that his holding was transferable and 
that ‘he had every right to transfer it, his plea 
coupled with his a:tof transfer is a sufficient in- 
dication of his intention to rapudiate the tenancy 
between himself and the landlord before tha latter's 
guit and, therefore, he and his transferee are liable to 
ba evicted. CO Kinu SHAIK v. RAS Kumar Guoss, A. I. 
R. 1926 Oal. 1160 .. 58 


Permanent tenancy, presumption of—Long 
possession—Increase in value without increase in 
rent, 
TWhere there is no written lease creating a. ten- 
ancy, the tenancy hag come down to the tenant 
by a series of successions, the rent has not been 
changed for at least 65 year's, the land has been 
let out for dwelling purposes and its value has 
abnormally increased without any change in rent, 
Jit is not wrong to conclude that the tenancy is a 
permanent tenancy. GQ Bireswar MOOKHERJI V. TROI- 
LOKHYA Dasi, 30 O. W. N. 709- 315 
Permanent tenure—Landlord if bound to put 
up embankments to protect property. 
_ After aprêprietor has parted with his land in 
favour of a permanent tenure-holder, he is not under an 
obligation, unless there is an express contract to that 
effect, fo protect the land from salt water by putting 
up embankments, G MAHAMMAD ISMAIL Mta v. SURESH 
Cranpra Sana, 53 O. 442; A. I. R. 1926 Oal. 916 618 
——-—~ Rent, suit for -Damages for wrongful de- 

‘tention of money. 

In a suit for rent itis open tothe Court to award 
damages for wrongful detention of money though such 
aclaim issnsither covered by fhe Interest Act nor by 

. the @@htract Act. C Basant LAL v. PURNA OHANDRA 
Baxerri, A. I. R. 1926 Oal. 1117 244 
Tenant ejected by landlord from part of 
tenancy—Tenant’s right to recover possession of that 
part barred—-Tenant’s right to withhold payment of 
entire rent, . j 

A tenant, who has been dispossessed ofa-portion 
of his holding by the landlord, can withhold payment 
ofths rent of the entire holding, even though his 
right to recover possassion of the dispossessed portion, 

oe 
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has become barred by limitation. gat JAGAT NARAIN 

SINGH v. Tursi Guamar, A. IL R. 1926 Pit. 513 e 585 

— Tenant, status oj- -Recitals in sale-deed, ud- 

missibility of—Non-heritable holding—Death- of 
tenant-—Hjectment, suit for—Heirs of deceased tenant 
whether necessary parties. ? 

Where a question arises in a suit as to the siatus 
ofa tenant, recitals in a kobala by which the tenant 
or his predecessor purchased the tenancy are adinis- 
sible in evidence in order to determine what was 
purchased under the kobala, and where the recitals 
show -that the tenant or his purchaser purchased not 
only the land of the tenancy but also the crops, *the 
Court is entitled to draw from that circumstance an 
inference that the vendor under the kobala was a 
cultivating raiyat. É 
- Where the tenant of a non-heritable holding dies, 
his heirs have no interest whatever in the holding 
unless they are recogniscd by the landlord, and they 
are not, therefore, necessary parties to a suit for 
ejectment of a person who was recognised’ by the 
landlord as a tenant of the holding. C JAGANNATH 
Moxpat v. BHAJAHARI Natu, A. I. R. 1926 Cal. eG 

Under-raiyat—Right of occupancy ~Custon — 

Proof. . 

Acquisition of the right of oceupancy by an 
under-raiyat is not a normal thing and, therefore, has 
to be proyed by evidence of customin the neigh- 
pourhood which makes the growth of such a right 
possible. C Bastruppin HAJI, DARBESH Kuan Mea, A, 
I. R.1923 Oal. 1116 018 


Lease—Lease for enjoyment of fruits of trecs and 
planting of fresh treese—Suit for ejectment—-Tenant, 
rights of. 

Where by the terms of a lease the tenant is allowed 
to enjoy the fruits of fruit trees standing on the 
land and is also allowed to plant more fruit trees and 
to enjoy their fruits but is uot allowed to cut down or 
sell the same without the permission of the landlord, 
the tenancy is for horticultural purposes and not 4 
tenancy-at-will. 4 RaxsyA MANI Dest v. Paruzsit 





CHAKRABARTI 89 
Legal representative. See C. P. O., 1908, a: E 

See EXECUTION OF DECREE 963 
Letters Patent (All), al. 10—Remand order— 


Appeal, whether lies—Co-sharer—Joint possession, 

decree for, when can be made. ® 

An order made by a Single Judges romamding an 
appeal to the lower Appellate Court for re-hearing is 
open to appeal under cl. 10 of the Letters Patent of 
the Allahabad High Court. 

Where a co-sharer has been fn peaceful possession 
of joint property and has not ousted another co-sharer 
from possession or denied his title, the latter is not 
entitled to obtain a decrée for joint possession against 
“the former. A IsHwariI PRASAD v. .OHEOTARAL Rar, 24 
A. L. J. 892; A.I. R. 1926 All. 663 666 


Letters Patent (Cal.), cl, 15—High Court Rules 
(Original Side) Ch. XIIIA—Order giving leave to 
defend—Appeal—A fidavit, catients of. 

When the qrfestion arises; whether an order is a 
judgment within the meaning of cl?15 of the Letters 
Patent and is, therefore, appealable, the Court must 
have regard to the particular facts ofthe case and tha e 
natyre of the order, ° : 


. 
* 
e . 


s 1106 


“Letters Patent (Cal,)—coneld. 


-An order givinggunconditional leave to defend, on 
a swmmpns under Ch.. IITA of the Calcutta High 
Court Rules (Original Side), is not a judgment within 
the meaning of cl. 15 of the Calcutta Letters Patent, 
and is, therefore, notappealable, 

An affidavit, in relation to summons under Ch. 
XILIA, ought to be sufficient and in accordance with 
the provisions of r. 3; it is not sufficient if it refers 
to the plaint and says that the statements contained 
in it are true. C Mranser MANSINGH v. Katooram 
Lacuminararn, 30 GO. W. N. 706; A.J. R? 1926 Cal. 842; 
53 C. 776 182 
—s—-— cl. 15-—Order giving leave to defend on condi- 

tions and providing for decree to be passed in case of 

default, whether judgment—-A ppeal, whether lies. 

An order giving leave to the-defendant to defend 
‘the suit on certain conditions and providing that if 
the defendant does not comply with the conditions a 
decree shall be drawn up against him, amounts to a 
‘judgment’ within the meaning of cl. 15 of the Letters 
Patent of the Calcutta High Court and an appeal lies 
from such order. C Cuatru LAL MISSER v. MARWARI 
COMMERCIAL BANK, Lro., 30 C. W. N. 298; A. L R. 
1926 Cal. 668 . 839 


Letters Patent (Mad,), cl. 10—-Professional mis- 
“conduct, mere negligence'of Vakil's clerk, whether 
amounts to. ; f f 
Negligence by a legal practitioner by itself is not 

professional misconduct within the meaning of cl. 10, 

Letters Patent; into that offence there must enter the 

element of moral delinquency. l | 
Where a High Court Vakil being put in possession 

of enough funds fails, through the negligence of his 
olek, to take the necessary steps to get in time 
certified copies of the judgment and decree in an 
appeal, for enabling the client to prefer a second 
appcal and thereby deprives him of his right of 
second appeal, but accepts civil responsibility for any 
loss caused to his client, there is no case to investi- 
rate under cl. 10, Letters Patent. M In the matter of 

Muniswant Narpu, 50 M. L. J. 399; (1926) M. W. N. 

412; A. I. R. 1926 Mad. 568; 49 M. 528; 24 L. Mae 

t 


Limitatlon—Striking out party and re-substitution’ 
' effect of, on limitation. 

| Where the name of a defendant is struck out, the 
suit as against him is brought to an end, and the 
te-substitution of his name can be treated only as the 
institution of a new suit against him, for purposes 
of limitation. Fe C. HAveLr SHAR v. Parnpa Kuan, A. 
I. R. 1926P. O. 88; (1926) M. W. N. 592 887 


Limitation Act (IX of 1908), s. 5—Pleader's mis- 
take, honest though careless"-Whether suficient caise 

. under s. 9. z é 

<. An honest mistake though due to carelessness on 

the part of the Pleader of ae party is sufficient cause 

for the application of s. 5 ofthe Limitation Act. N 


Banan v. Emperor, 27 Cr. L, J. 1001; 9N. L. J. 180;- 


A. I. R. 1928 Nag. 303 857 
S. 12. See LAND Acquisition Act, 1894, 5 z 
i 110 





ss. 14. 22-e Suit wrongly filed against Trafic 
Manager—Deduction of time occupied in such suti. 
i here a suit has been wrongly filed against the 
Pyliic Manager instead of againstthe Secretary of State 
for India, timé,spent in such suit cannot be deducted 
ja computing period dflimitation for a suit against the 





i INDIAN CASES, 
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Secretary of State for India. L CHANDRA SINGH ». 
SECRETARY OF STATE FOR INDIA, A. I. R. 1926 Lah. 572 
144 

s. 19—Acknowledgment. 4 

An acknowledgment within the meaning of s. 19 of 
the Limitation Act need not contain an admission 
that a precise sum is owing but an acknowledgment 
that something is or may be due is sufficient. Any 
written admission by the debtor of the existence of 
an unsettled account either with or without a promise 
to pay the balance, if any, due isa sufficient ac. 
knowledgment within the meaning of the section. 

A statement of account signed by the defendant 
showing a balance due to the plaintiff amounts to an 
“acknowledgment” within the meaning of s. 19,of the 
Limitation Act. S Gorpuanpas v. Firm or Gokan 
Kaartaoo, A. I. R 1926 Sind 264 79 


— —— $. 19-—-Acknowledgment—Initials, whether 
amount to signature. 

Initials are not equivalent to signature for the 
purposes of anacknowledgment within the meaning 
ofs 19 ofthe Limilation Act, especially where there 
jis no evidence to connect the defendant with the 
initials, M ADANKI LAKSHMANACHARLU V. MADDURI 
VENKATARAMA NAJACHARLU, 23 L. W. 771: (1926) M. W. 
N. 392; A. L RN. 1926 Mad. 727; 51 M. L. J. 434 700 


ss. 19, 20, 21—Joint contractors—Interest, 
payment of, by one of them, effect of—Extension of 
limitation. 
An acknowledgment of liability or à payment: by 
one of several joint contractors cannot operate to 
extend limitation: against the others unless the gc- 
knowledgment or payment was authorised by the 








latter. O Oupu Commenoran Bank, L'rD, v BISHAMBHAR 
Natu, A.L R. 1926 Qudh sul ‘.. 8883 
~ Ss. 20— Interest, payment of—“As such," 


meaning of—Payment towards general acecunt— 
Limitation, extension of. ; 
The words "as such” in s. 20 ofthe Limitation Act 
mean that there must be'at the time of payment 
some mention that the payment is wholly or partly 
for interest. Payments made by a debtor to his 
creditor. in reduction of the general balance. of 
account against him without intimating that any such 
payments are to be appropriated in satisfaction of the 
interest due on his debt, cannot be regarded as pay- 
ments of interest “as such” within the meaning of 
s. 20 of the Limitation Act so as to extend the period 
of limitation. B Horsassr BEZONJI v@ Hasrat YAR- 
KHAN, 28 Bom. L. R. 569; A. I. R. 1926 Bom. 423 311 
—— 8, 20—Part payment—Payment.in kind, 
effect of. : 
Per Page, J.—A payment within s. 20 of the Limi- 
tation Act need not be in cash or currency, but if it 
isto be in kind the party alleging that the payment 
was made must prove that there was an agreement be- 
tween the parties that the payment shall be made in 
that particular manner. C BHUTNATH DEB v. SHASHI- 
MUKHI, 300. W. N. 885; A. I. R. 1926 Cal. 1042 474 
———— S. 20—Payment exceeding principal amount, , 
whether payment towards interest as such—Extension 
of limitation. ° 
Where the sum paid in discharge of a debt is more 
than the principal amount, part of it must be held to 
have been paid towards interest “as such” within the 
meaning of s. 20 of the Limitation Act. M Yoovara 
SoBHANADRIv, OHALLAGULA VENKANNA 309 
———— 8. 2G~—Easements Act (V of 1882), 3, 1i— 
, Easement Of light and air—Inorease of size of 
Pa 


a 


Vot. 96] 
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-windows- Additional burden—New easement—In- 
1, Junetion—Nuisance, 
lf the size of windows for light and air is increas- 


e ed, before the expiry of the statutory period, the case- 


ment to receive light and air through the previous 
small windows is stopped, and the right to the use of 
light and air through the bigger windows would not 
ripen into an easement without its enjoyment for the 
‘Statutory period. : : 

Unless the diminution of light amounts to a nui- 
sance there is no cause of action for an injunction. 

“To constitute a nuisance itis not enough that the 
plaintiff's light is less than before, there must be a 


< substantial deprivation of light and air sufficient to 


render the occupation of the house uncomfortable 
according to the ordinary notions of mankind. N 
BADRI V. JAFARBHAT, 9 N. L. J. 136; A. I. R. 1926 Nag. 


431 g 546 
m S 28, See LIMITATION Act, 1905, Scr. I 
ART. 149 : 447 
ane SON, TL, Art, 12. See Cuora Nagpur TENANCY 
- 529 


Act, 1908, 8.231 
i Ari. 14. See Estates PARTITION ACT, 
632 

for damages for 





1897, s. 119 
_—— - Art. 27—Suit 
procuring breach of contract. . 
A suit for damages for improperly enticing third 
parties.to break their contract with the plaintiff is 
governed by Art. 27 of Seh. I to the Limitation Act. 
P © Havert Suan v. PAINDA Kuan, A. 1. R.1926 P. C. 
83; (1926) M. W. N. 592 : 887 
=; mmm = Art, T5— Instalment bond—Option to 
sue for whole amount on default in payment of ine 
stalment—Limitation, commencement of —Waiver. 
Aninstalment bond provided that in default of pay- 
ment of instalment, the-debtor would pay interest at 
a certain rate till the last day of payment and that if 
default was made in any one instalment the creditor 
would-be at liberty to realise the entire money with 
interest: _.- ace 
Held, that limitation for a suit to recover the 
amount of the bond commenced to run, from the 
date of the first default under Art. 75 of Sch. I of the 
Limitation Act unless there was waiver of the de- 
“fault. C Basanta KUMAR SINGHA v, NABIN OHANDRA 
Suan, 33 O. 277; A. I. R. 1926 Cal. 789 594 
; Art, 89. See Contract Act, 1872, 
s. 201 MAN late ait 79 
_ n Art. 95. See Gnora Nagpur Tenanoy 
Act, -1908,%. 231 - ` 529 
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person claiming to be adopted son—Limitation. 
A suit for a declaration that a gift to a person claim- 


. ing to be adopted son will not affect the reversionary 


rights of the plaintiff reversioner, is not barred by 
Art. 118 of the Limitation Act, oven if it involves the 
decision of an issue as to the validity or invalidity of 
defendant's adoption, inasmuch as it is optional with 
the reversioner to treat the adoption as.a nullity and 
contest the gift. L JHOLI v. Kuazana, A. “I, R. 1926 





Lahr 054 749 
———— Art. 132—-Malikana, meaning of~- 
Sit to recover malikana—Declaration, prayer for— 

. Limitation. 


Where in a suit to enforce the payment of malikana 
the plaintiff also claims a declaration .of his right to 
recover malikana, the declaration is merely ancillary 
to -the.claim forthe recovery of malikana and the 
suit is governed by 
pion Ach... - 

s . 


. a 
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Art. 118—Suit for avoiding gift to- 


Art, 132 of Seh, Ido tho Limita- ` 


. 


ng 


Limitation Act—1908—ocontd. 
° 


The word malikana in Art 132 of Seh. I to the 
Limitation Act is not restricted tosmalikana as con- 
templated by the Rengal Regulations. Pa? Mipnarorz 
ZaMInDARI Co, LTD. v. KUKTAKESHI Parrany, + (19263 
Pat. 199; A. I. R. 1926 Pat. 340 * "4188 


———— Sch. |, Arts. 134, 144—Temple property—- 
Alienation by trustee—Suit by successor for recovery 
of possession of property— Article applicable. 

Article 134 of the duimitation Act has no application 
to a suit baought by a trustee for recovory of posses- 
sion of propertits improperly alienated by his prede- 
cessor-in-office. M Rama Reppy v Ranga Dassax, 23 
L. W. 657; 50 M. L. J. 589; 49 M. 543; A, L RY 1926 


Mad. 769. 371 ° 
—— m Arts, 134, 148, application of. 
Article 134 of Sch. I to the Limitation Act applies 
only to bona fide purchasers; to other purchasers 
Art. 148 applies. ` 
A vendee who purchases property from a nort- 
gagee with conditional sale without making enquiries 
as to whether the latter had acquired full proprietary 
rights by taking steps under the Bengal Land (Re- 
demption and Foreclosure) Regulation XVII of 1606 
is not a bona fide purchaser. L ZAMAN ALI Sram v. 
Rera, A. I. R. 1926 Lah. 676 886 


— Art, 138—Auction-purchaser, suit by, 
to recover posszssion of property purchased—Limita- 
tion——A dverse possession, question of, whether arises. : 
An auction-purchaser, who fails to get actual posses- 

sion of the property purchased by him, must bring a 

suit within 12 years from the date when the sals in 

his favour becomes absolute. Jf£he fails to do so any 
subsequent suit‘instituted by him for recovery of pog» 

session of the property would be barred under Art. 138 

of Sch. I to the Limitation Act, and in such a case no 

question of the possession of the defendant being ada 
verse to the plaintiff would arise. A BHAGMAL V, BITA 

Raw 173 


— 








sot Art. 142—Possession, recovery of, 
suit for—Ownership, proof of—Presumption of 
possession—Pineiples applicable. 

In aguit for recovery of possession, under Art, 142 
of Sch. I tò the Limitation Act if the plaintiff proves 
his ownership up. to the time immediately preceding 
the 12 years’ period within which he has to prove 
possession, he can invoke the presumption that pos» 
session follows title, unless it is rebutted by the 
stronger presumption that where all the circum- 
stances were such as to render it natural for an 
owner in possession of any land t pxercige manifest 
acts of enjoyment thereof during a given period, an 
owner failing to prove euch acts was not in poasese 
sion during that periods 

he question in every caseeis (1) whether a plainte 
iff has proved ownership up to the point of time 
immediately precedings the 12 years’ period, (2) 
whether all the circumstances were such as to render 
it natural for the plaintiff to exercise manifest acts 
of enjoyment of the land durimg the twelve years 
preceding suit. Ifthe plaintiff merely proves title at 
aremote date, he cannot ask the Court to presume 
that histitle continucd up tothe point of time in 
question, because he may havgdost.title by adverse 
possession. O -SIDN Natu v. Bangor SINGH, A, I. R, 
1926 Oudh528 ' . . ' 225 
At 142+ Suit fòr recotery of polsess 

sion—Admission of dispossession by defendant, 
Article 142 of the Limitations Act applies ta 8 puit | 








. Limitation Act—1968—contd. 
e 

for.rocoyery of possession where the defendant admits 

disposgession of the pfhintift. C WASIF AL] MEERZA v. 

AMALENDU Raravan Roy os 568 
L- Sch: |, Arts, 142, 144. 

.A formal delivery of possession,in execution of a 
decree gives aefresh start of limitation for a suit to 
recover possession ofthe property of which formal 
possession was given. A BAIJNATH v. Sri BHAGWAN, 
A. LR. 1926 All 661 a: 591 
mieit AE. 144-—Adverse possession— Ezre- 

“cutign of decree—Sdle of property not btlonging to 

-Judgment-débtor—Auction-purchaser, possession of, 

- natuye of—Trespassers, successive, whether can tack 

o | period of possession. 

‘Where in execution of a decree property is sold of 
which the judgment-debtor owns only a portion and 
tite. guction-purchas2r nbtaias possession’ of the whole 
of the property, his possession is adverse to the person 
who owas the balance of the property sold. 

Theetacking of the periods of possession. by two 
successive trespassersis permissible where one derives 
titlé from the other. A Sassap HUSAIN v. QURBAN ALT 
Bra, A. I. R. 1926 All. 637 687 


aman mmm ATE 14.4—Civil Procedure Code (Act 

V.o 1908, O. XXL, r. $5—Partition suit- Decree, 

execution of—-Symbolical possession, delivery of, 

effect of—Suit for recovery of actual possession— 

Limitation, commencement of. 

As against a person who isa party toa suit and is 
bound by the decree passed therein, delivery of 
symbolical possession amounts to delivery of actual 
possession and the cause of action for a suit for 
yeocvery of possession by turning the defendant out 
of the disputed land must be deemed ‘to arise from 
the date when the plaintiff becomes entitled to take 
possession by evicting the defendant, As regards a 
person.not Wound bya decree in execution of which 
symbolical possession is delivered, he must, show in 
answer to a suit for sjectment from the land of which 
symbolical possession was delivered that his right to 
the land by adverse possession has been perfected as 
against the' decree-holder under Art. 144 of Sch. I to 
the. Limitation Act. C JOGENDRA KRISHNA CHAUDHURY 
» JoY Sars Cuacpuory, A. I. R, 1926 Oal. 1172 481 


me Arts. 149, 144, 5. 28—Suit for 
declaration that plaintiff hds become owner of pro- 
perty belonging to Government—Prescriptive title— 
Pertad of possession necessary. 
A suit fora declaration that the plaintiff by pre- 
scription has become the owner of certain property 
which belonged to,@overnment, must fail unless the 
plaintiff is able to show that he has been in adverse 
possedsion of the property for more than 60 years, 
inasmuch as Art. 149 of Sch. I Ħ*to the Limitation Act 
germits the Government to sue for recovery of the 
property at any time within 60 years. of the date when 
the right to sue accrues, and suntil that period has 
elapsed the Government's right in the property is 
not lost as provided by s. 28 of the Limitation 
Act. bt ABDUL Wanasev. SECRETARY or State, 7 L. 210; 
8 L. L. J. 309; A. I. R. 1926 Lah. 437 447 
———— - Art, 166—Civil. Procedure Code (Aet 
V of 1908), 8. 151, 0. XXI, r. 89—Judgment-debtor, 
application. of, to deppsit purchase money on last 
day of limitation—Refusdl of Court to uccept deposit 
a~Hxtension of limitatiton—Inherent power of Court. 
*  p jXdgment-debtor ‘made an application to deposit 
e the necessary pyrchase „money, etc., under 0. XXI, 
g. 89. 0f the O, P, 0. .od the last day of limitation bug. 
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was told that the Judge was busy and that the money 
should bs deposited the next day. The deposit was 
made the next day: 

Held, that the maxim astus curia neminem gravabit 
applied to the case and that the applicant was entitled 


“to an extension of limitation for one day under s. 151 


of the C. P. O. N Raorman v. AMARSINGA, 9 N. L. J, 

57; A. L R. 1926 Nag. 331 376 

———— Sch. |, Art, 166—Limitation for setting aside 
sale—Extension of time. 

An application under O. XXI, r. 89, ©. P. C. must 
be made within 30 days from the date of the gale and 
the Court has no power to extend this period. b 
MUHAMALAD DIN v, SHARAMPAT, A. 1. R. 1926 Lah. Ka 

3 
mn Art, 180, See O. P. O., 1908, O. XXI, 
657 


R. 90 








Art. 181—Limitation for restitution 
application. 3 : 

An application for restitution under s. 144, ©. P. C., 
is nut an application in execution but a miscellaneous 
application and for purposes of limitation is governed 
by Art. 181 of the Limitatien Act. L Gusar Mau v. 


NARAIN SINGH, A. I. R. 1925 Lah. 685 804 


Lis pendens, See DECLARATORY sult _ 450. 


Lunacy Act (IV of 1912); ss. 40, 41--Service 
effected onlunatic—Subsequent proceedings, whether 
can be ex parte—Proteduré. i ; 
When servics has onze been effected ov an-dlleged 

lunatic in the manner provided by s, 40 of the Lunacy 

Avt, subsequent proceedings may ba éx parie and the 

attondance of the alleged lunatic is not a condition 

precedent to the disposal of the inquisition proceed- 
ings under the Act and the Court, if satisfied that the 
alleged lunatic. is alive, must procééd with the in- 
quisition on such materials as are ayailable, $ Nor 
Manomép v: MAHOMED HaAsHIM, A. I. R. 1926 Sind. 223 
- ES ‘> 956 
s. 62—Application for inguisition—Medical > 
certificate, whether necessary. i 
An applicant under é. 62 of the Lunacy Act must 


‘come to Court fortified with 4 valitl-thedical certifi: . 


cate of insanity, A TawassoL Hussain v. ABRABT 7 
Hussain, 24 A. L. J. 906 778 
——-—— S. 62—Appointment of guardian: of lunatic- ` 
—Factum of lunacy contested—Protedure “to be 
followed—Conclusion based on the personal ` observa- 
tion of Court. ; ° 
Where the factum of lunacy of the person whose 
guardian is sought to be appointed is contested, it is 
necessary that the Judgé should not base his con- 
clusion on his personal obsetvetion alone but should 
follow the procedure laid down in 5. 62 of the 
Lunacy Act. L Jan MiHAMSIAD v, NIZAM Din, 8 L. L. 
J. 391; A. I. R. 1926 Lah. 586 333 - 


Madras Abkarl Act (I of 1886); S: 24—Licensee - 
taking partner without permission, legality of— 
. Parinership, illegal—-Liability to be sued, .« 

If a licensee under the Madras Abkari Act takes a | 
paftner without first obtaining permission, prima’ 
facie there is nothing iNegal about the partnership 
either under the provisions of the Act or the rules 
thereunder; unlesssuch ari arrangement ib expressly 
prohibited by the terms of the license. / 

“The illegality of a partnership affords no reason . 
why it should not bé sued: It cannot indeéd be : 
effectually sued by any hertoh who, being aware-of - 
all the facts sedks to enforce a demand arising.out ; 

. e 


Vol, 96) 
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sofa transaction tainted with the illegality. which 
„Affects the firm but-the illegality of the firm does not 
per se afford any answer to a demand against it 
‘arising out of a transaction to which it is a party 
and which transaction is-not illegal in itself. Unless 
the person degling with the firm is particeps criminis, 
there can be no turpis causai to bring him within 
the operation ofthe rule ex turpi causa non oritur 
actio andhe, not -being implicated in any illegal act 
himself, cannot be prejudiced by the fact that the 
-persons with whom he‘has been dealing are illegally 
associated in partnership. .M ÄPPADURAI MUDALI v. 
MURUGAPPA MUDALI, 23 L.W. 709; 51 M. L. J. 12; A.T. 
"R. 1926 Mad. 772 91 


‘Madrag-District Muniolpalities Act.(V of 1920), 
5. 80--Lax, levy ‘of—Notice—Rate, specification of, 
absence of --Taz, legality of. ` 
A notification under s. 80 of the Madras District 

Municipalities Act ought'to mention the rate at which 

a taxis going to be levied. A statement that the 

‘maximum rate specified in Sch. IV of the Act would 

‘be collected “is not.a sufficient compliance with the 

terms of the section. 

A Municipal Council cannot collect a tax where the 
notification issued in respect of-it under s. 80 of the 
‘Madras District Municipalities Act does not comply 
with the requirements ofthe law. M MUNICIPAL 
Oouncrn, RAJAHMUNDRY ~v. NIDAMARTI JALADURGA 
PRASADARAYADU, 50 M. Lı. J. 556; 24 L. W. 85; A. L R. 
1926 Mad. 800 h 690 
——~—— S. 82 (2)—-Buildings in existence for only 

portion of year—-Annual value—Method of 

calculation. 

Under.s. 82 (2) of the Madras District Municipalities 
Act, 1920, the annual value of buildings which are in 
existence for only a portion of the year, cannot be 
arrived at by distributing the gross rent for the 
period.during which they are in existence over the 
period for which they are assessed. 

The words ‘‘gross annual rent” and “reasonably be 
expected .to let” in the section do not permit the 
valuation to be fixed with reference to a shorter 
period than one year. M VADLAMUDI BRAHMAYYA v. 
Tuu GUNTUR MUNICIPAL OOUNGIL, 24 L. W. 212; (1926) 
M. W. N. 680; A.T. R. 1926 Mad. 1067 1054 
———*~~ 88, 146, 149,313, 347—Notice, failure to 

comply with—Second notice, whether competent— 

Fnilure to comply with second notice—Prosecution 

within three months after second notice but more 

than three manths after first notice, whether 

„permissible. 

Where the Chairman ofa Municipality issues a notice 
undar ss. 146, 149 and 313 of the Madras District 
Municipalities Act but the notice is not complied 
with, there is -nothing in the Act that prohibits the 
issue of a second notice, and if the second notice is 
not complied with, a prosecution can properly be 
instituted within three months from the date of such 
notice under s. 347 of the Act, although more than 
three neonths have elapsed from the daté of the first 
notice. M Inre, Ramacnanpra Onerty, 50 M. L.J. 
557; A. I. R. 1926 Mad. 763; 27 Or. L.J. 948; 49 M. 
880 500 
Madras Estates.Land Act (I of 1908), ss, 2 (13) 

42, 44, 205, scope of—Application for increase 

. of vent on increase of area of holding—Obliteration 

of -ridges—Procedure —“Revenue Officer", whether 

ancludes-Collector acting: as appellate authority 

' Revision—Board of - Revenue afd High Court, 
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e 
concurrent powers of—Board of Revenue, refusal of, 
to interfere—High Court, intePfengnce by. 


On an application by alandholder for increase of 
rent in respect of increase in the area of the holding 
of aryot under s. 48 of the Madras Estates Land Act, 
where owing to the alteration in the rfdges, it is not 
possible to state in which particular portion of the 
tield there is encroachment one way or the other, the 
rent to be added on account of the excess afca may, 
under the Explanation tos. 44 of the Act, be caleu- 
lated at the average rate of rent paid on all the lands 
of the holding exclusive of such excess area. It is not 
necessary, in such a case, to show what the bousdaries 
of the land ‘were at the time vf the inception of the ° 
tenancy. 

Under s. 3 (13)of the Madras Estates Land Act, 
“Revenue Officer” means the Collector, and includes 
any person appointed by the Local Government whe; 
ther by name or in virtue of his office to exercige any 
of the functions of a Revenue Officer under the Act; 
and the Board of Revenue has power to revise the 
order of a Revenue Officer even if he happens to be 
the District Collector himself, and the order has been 
passed as an appellate authority from the Revenue 
Divisional Officer. 

Where the Board of Revenue declines to interfere 
with the appellate order of a District Collector, be- 
cause it thinks that it has no power to do so, the 
High Court is not precluded from interference, es- 
pecially where the Board puts an erroneous construc- 
tion on the provisions of the Madras Estates Land 
Act. - 7 

Where a decision by a District Collector is based 
on an assumption that s. 44 of the Madras Estates 
Land Act requires proof of certain facts orto take 
into consideration certain circumstances which it does 
not require, the High Court is entitled to interfere in 
revision even where the Board of Revenue, a con- 
current revisional authority, has refused to interfere. 
M Gopata MANNADIAR v. PALANI Gounpan, (1925) M. 
W. N. 489 768 


Madras Forgst Act (V of 1882), s. 21 (d)— 
“Permitting cattle to trespass,’ what is—Overt act, 
whether necessary for conviction—Negligence, burden 
of proof of. 


A person cannot be said to permit cattle to tres- 
pass within the meaning of s, 21 (d), Madras Forest 
Act, into a reserve forest, unless he knows that such 
trespass is likely to be committed and neglects with 
such knowledge to take measuresio prevent it. The 
essence of the offence consists either in a misfeasance 
as in the case of one wilfully pasturing cattle or in a 
malfeasance as in his neglecting to take proper mes- 
sures to prevent the cattle traspassing in circumstances, 
ffom which it may reasonably be inferred that such 
trespass might have bgen foreseen or known as the 
ptobable consequences of his negligence. The mere 
finding of the accused's cattle within the forest reserve 
is not enough. . 

But it isnot necessary that there should be any 
overt act on the part of the accused. Omission to 
take reasonable precaution against trespass knowing 
or having reason to believe that cgttle would trespasa 
into the forest reserve, would amount to permitting 
cattle to trespass within tha meaning of s. 21 (d.) 

The onus of proof of want- of negligence 4s.not 
however, upon the accused. In every case it is for 
the Magistrate who tries thæœgase té find on the evis 
es 


° 


af 


io. 


: Madras Forest Act -coneld, 2 


dence whether the agcused by some act or omission 
or by negjigence® allowed or permitted the trespass. 
‘, Where the prosecution makes out a prima facie 
casp of negligence or want of reasonable care on the 
art of the accused, the onus of proof will then shift 
on the ancusêd to show that he took all reasonable 
care to prevent cattle trespassing, or that the trespass 
was in spite of his care or against his orders. M {n re 
KAMMBOYINA Ramapas, 27 Or. L. J. 1005; (1926) M. W. 
N. 790; 51 M. L. J. 502; 49 M. 875; A.I R. 1926 Mad. 
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Madras Hereditary Village Offices Act (IN of 
e 1895), 55. 13, 21—Service inam lands—Suit for 
possession—Cause of action based on title—Juris- 

I diction of Civil Courts. s s 
-Section 21 of the Madras Hereditary Village Offices 
Act does not take away the jurisdiction of the Uivil 
“ Court to entertain a suit for the recovery of possession 
of at inam lend from a trespasser or a tenant hold- 
ing over or from a co-sharer where the plaintif does 
not base his suit on his being the holder of the office 
or that the lands constitute the emoluments of his 
offices, The mere fact that the defendant denies the 
title of the plaintiff is not sufficient to oust the juris- 
diction of the Oivil Court. Norfrom the mere fact 
that a land is service {nam land, does it follow that 
the cause of action is based on the plaintiff being the 
holder of the office. M YANDLURI YELLAMANDA V. 
KUNOHALA CHIDAMBARAM, 50 M. L. J. 267; (1926) M. W. 
N, 355; A. I. R. 1926 Mad. 505; 7 


Madras Local Boards Act (XIV of 1920), ss. 56, 
` 5'7—Taluk Board meetings—Forfetture of member- 
ship by failure to attend, what constitutes—‘Three 
‘consecutive months, meaning of, how computed— 
Erroneous ruling of President that seat was not 
onfeited, effect of. 4 
S AH ee consecutive months’ in s. 56 
(1) (h) of the Madras Local Boards Act means a 
-period of three months, and this period has to be 
“computed from the date of the first default in attend- 
ing a meeting. ° i 

Section 56 Bay (h) of the Madras Lécal Boards Att 
will not apply unless a member has failed to attend 
at least two meetings during the period of his 
absence for three consecutive months. 

Where a member had forfeited his seat by absence 
at the meetings of the Board for three consecutive 
months, but the President of the Board erroneously 
ruled that he had not ceased to be a member, the 
fact that therebyethe Board had no opportunity to 
consider te qudstion of the reinstatement of the 
member under s. 56 (4), could not affect the decision 
of the question whether the,member had ceased to 
be such or not. M MARIYA PILLAI v. MUTHUVELY 
# PANDARAN, 49 M. L. J. 563; A. I. R. 1926 Mad, ais: 
Madras Permanent Settlement Regulation 
(XXV of 1802), 8.8. See Crown Grants ACT, 

1895 oe 1011 


Malabar Law—Tarwad—Property standing in name 
of Anandravan—Presumption—Documenis, custody 
of. 

Phere isa strong presumption that property in 

the name of the karnavan of a Malabar Tarwad is 

tarwad property. « . ine : 
Ofdinarily ‘an Anandravan has no private property, 

but isonlya member of the tarwad which owns 

properties, but ff thertde property in his name and 


. INDIAN CASES, 


. [1936 


Malabar Law—concld. . Pes i 


itis not shown that he has been in possession of 
tarwad funds, the presumption in favour of the pro- 
perty being tarwad property is very slight, and it ia 
open to the Anandravan to show that he had private ẹ 
money out of which he could acquire the property. 

The custody of documents must ordinarily follow 
the ownership of the property referred to therein. 
M SOOPIADATH AHMAD V, IRIMBANTAKATH MANHA MARIMAD 


Kunar, 23 L. W. 575; A. I. R. 1926 Mad. 643 86 
Maxims — Actus curiæ. neminen gravabit.. See 
LIMITATION AoT, 1908, Sou. I, Arr. 166 376 





Omnia Presumuntur etc., applicability of. 
See MORTGAGE 543 


Minor, See TRANSFER OF Property Act, 1882, 5. 89 1 

. decree against, setting aside of—Procedure. 
An infant is bound by judgment as much as if he 
was of full age unless gross laches or fraud and collu- 
sion appear in the prochein ami. The procedure in 
cases of gross laches is to apply fora review, or, if 
the decree was ex parte, to get the ex parte decree 
set aside, but if itis sought to set aside a dacree 
obtained against an infant properly made 4 party, 
and properly represented in the case, and if it is 
sought to do this by a separate suit, the plaintiff 
in such a case must prove fraud or want of jurisdic- 
tion. Pat Ras GOPAL AOHARJYA Goswami v. UPENDRA 

ACHARJYA Gogwaul, 5 Pat. 768; A. I. R. 1926 Pat. 528 
i = 437 





Mortgage. i nee 
See Spzoirio Reuter Act, 1877, s, 21 898 
See TRANSFER oF PROPERTY Aor, 1882, s. 45 134 

———— Atiestation—Maxim ‘Omnia Præsumuntur, 
etc., applicability of. 

Where, in the case of a formally drawn up mort- 
gageo, the evidence as to attestation is not convincing, 
the maxim ‘omnia presumuntur rite et solemniter essé 
acta, donec probetur in contrarium’ (all things are 
presumed to be correctly and properly done until the 
contrary is proved) can be resorted to, to eke out the 
evidence. N JANARDHAN v. Ganpat, A. I. R.1926 Nag. 
471 543 

by co-sharer—Partition, effect of—Mortgagee, 

remedy of. See Co-sHARERs 75 

Equity of redemption, transfer of p8rtion of 

—Transferee, suit by, to recover excess profits realised 

by mortgagee. 

A transferee ofa portion of the equity. of redemp- 
tion of mortgaged property is not entitle? to maintain 
a suit to recover excess profits realised by the mort- 
gageo before the date of the transfer. N Kunusa‘v, R. 
B. Mapgorao, 9 N, L. J. 59; A. I. R. 1926 Nag.: 357 `. 

. “2 3S9 

— Interest when charge on property. Sr 
In the absence of any contract to the contrary,.a 

mortgagee is entitled to treat interest due under the 

mortgage asa charge on the property and -the tact 
that the mortgagor has made himself personally 
liable makés no difference. L MANGHI v. Diae CHAND, 

8 L.L.J. 4329; A. I. R. 1926 Lah. 624 w7 


` Mortgaged property leased by mortgagor 

Foreclosure decree obtained by mortgagee without 

impleading lessee as party—Relation between tenant 

and mortgagee. - BO a: 

A mortgagee who obtains a-decree for foreclosure 
without impleading a tenant’ under the mortgagor 
as a party stands in the shoes of the mortgagor with 
regard ta the*fenant-and cannot; till termination of 
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Mortgage—contd. 


- his leaga, lease toa third person. N NARSINGDAS 
: LAKMI Narayan v. SHBIKH Hussars, A, L R. 1926 Nag. 
495 961 
- — Mortgagor and mortgagee—Transfer by mort- 

gagor—Agreement by vendee to discharge mortgage— 

Mortgagee, whether can enforce agreement—Contract 

Act (IX of 1872), s. 2. 

An agreement to pay off a mortgage-debt, entered 
into between the purchaser of the equity of redemp- 
tion and the mortgagor, who himself is not privy to 
the agreement cannot be enforced by the mortgagee. 
Pat Acuura RAM v. JAINANDAN Tewary, 5 Pat 468; A. 
I. R. 1926 Pat. 474; 7 P. L. T. 724; (1926) Pat. 327 287 


, possessory—Redemption not completed in 
` , pa*ticular year—Possession of mortgagee, whether 
wrongful. 

Where a possessory mortgage provides that the 
mortgagee is only liable to surrender possession if 
everything is done by the mortgagor to discharge the 
mortgage in thefallow season in any year, the mort- 
gagee can only be called upon to vacate possession 
in favour of the mortgagor if all steps necessary to 
redemption have been taken so as to enable the 
mortgagee to vacate possession in the fallow season 
and ifin one particular year, the mortgagor fails to 
take all the necessary steps to obtain redemption in 
the fallow season, the mortgagee is entitled to remain 
in possession till the fallow season of the following 
year and it cannot be held that for the year which 
follows, the mortgagee is in wrongful possession of 
the mortgaged property. A GOKUL Kunwar V. CHANDER 
a: 24 A. L. J. 769; A.I. R. 1926 All. 665; 48 a 








Prior and subsequent mortgagees—Foreclosure 
_ suit by subsequent mortgagee—Procedure-—Decree, 

form of—Civil Procedure Code (Act V of 1908), 

0. XXXIV, rhe i 
. An intermediate mortgages may bə entitled to a 
decree for foreclosure on the-basis of his mortgage- 
desd against the mortgagor and subsequent mort- 
gagaes, but he cannot obtain such a decree against prior 
mortgagees, nor for the purpose of obtaining such a 
decree can he be allowed to rely on any prior mort- 
gage which existed in his favour and which was 
incorpoated in his own subsequent mortgage but 
which did not contain any condition as to fore- 
closure. 

Plaintiff was the mortgagee of a certain property 
under severaf deeds of mortgage which did not con- 
tain a condition as to foreclosure. A portion of the 
mortgaged property was subsequently mortgaged to 
the defendant and thereafter another mortgage-deed 
was executed in favour of the plaintiff which conso- 
lidated the previous mortgages in his favour and gave 
him -power to recover the mortgage-money by fore- 
closure or by sale. Defendant brought a suit on the 
basis of his mortgage to which the plaintiff was im- 
pleaded as a party. and in that suit it was declared 


that the plaintiff had priority over the defendant in , 


respect of a certain sum. Thereafter, plaintiff brought 
a suit for foreclosure of the property on the basis of 
his last mortgaga: 

Held, that the proper decree to be passed in the 
case in order to fully protect the rights of thé parties 
would be a decree for sale, directing that out of the 
sale proceeds, the plaintiff should be paid the sum in 
respect of which his-priority had been declared in the 
defendant's suit together with interegt thereon and 
proportionate coste,"-and’ thet after titat, defendant 
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Mortgage —contd. 


° 
should be paid the money due to him under his 


“mortgage and that any surplus @high might still be 


available should be paid to tho plaintiff in Satisfaction 
of his subsequent mortgage, and the balance should’ 
be psid to the mortgagor. O Ganaa PRASAD v. GANESH 
Prasan, 130 L. J. 970; A. I. R.1926 Oudh 487 228 
——-— Redemption—Clog. See Conrracr Aor, 1872, 

8. 74 538 





Redemption—Co-mortgagor, whether can 
redeem entire property—Right of other mortgagors 
barred, effect of. 

The ordinary rule is that one co-mortgagor can 
redeem the whole of the mortgaged property and this 
is not affected by the fact that the other mortgagora 
cannot join in a redemption suit owing tothe bar of 
limitation. B Srppesmwar Martanp Hacrev, Ganpat- 
RAO BHAURAO PATIL, 28 Bom. L. R. 588; A. I. R. 1926 
Bom. 303; 50 B. 331 * 361 

Redemption, High rate of interest, whether: 

clog. See Contract Act, 1872, s. 16 0413 


Redemption—Period of 20 years coupled 
with condition for payment of interest—Clog on 
equity of redemption. 

A mortgage-deed provided that the mortgages 
was to remain in possession of the mortgaged land 
for a period of 20 years, to take its produce and to 
pay the land revenue for it, but that inasmuch as the 
income from the land was small, interest on the prin- 
cipal money was to be payable at the time of redemp- 
tion at the rate of Re. 0-8-0 per cent. per mensem. In 
a suit for redemption: 

Held, that the mere fact that the period of the 
mortgage was 20 years was not a sufficient ground 
for interfering with the contract entered into by the 
parties, that there was no illegal or improper obstruc- 
tion to redemption in the terms of the mortgage-deed 
and that there was no justification for refusing to 
enforce the mortgage on the ground that its condi- 
tions were unconscionably onerous. L SARBAN SINGH 
v. BHAGWAN Kaor, 8 L. L. J. 235; A. I. R. 1926 Lah, 
457 467 


Redenfption—Piecemeal redemption when 
allowed—Redemption of shares of co-mortgagors. 

As a general rule a mortgagor cannot redeem 
piecemeal. Buta partial redemption is allowed when 
the mortgagee himself acquires a portion of the 
mortgaged property or, in other words, when the same 
person acquires the rights of ownership and interest 
of the mortgagee in a portion of the mortgaged pro- 
perty. 

A mortgagor ora puisne mortga#ee cannot claim to 
redeem the shares of other co-mortgégors %gainst the 
will of the mortgagee. L SAJJAN SINGH v. ATTAR 
Sixea, A. I R. 1926 Lahe 601 362 

Redemption—Stipulagion that mortgagor is 
tot entitled to redeem without paying other debts, if 
clog on equity of redemption. 

A stipulation in a mogtgage-deed that the mortgagor 
is not entitled to redeem without paying other debts 
due from him to the mortgagee and charged on the 
property covered by the mortgage, does not con- 
stitute a clog on the equity of redemption and can be 
enforced by a Court of Law. : 

The Law of Limitation, as djstinguished from the 
law of prescription, merelye bars the remedy of the 
plaintiff and dogs not extingyish his right, and, there- 
fore, a defendant may interpose-a demand, theugh 
barrad, as a defence.to the suit. L SULTAN MUHAMMAD 
y, ADEA SINA, A, I, Ri 1026 Lah, 633° 844 | 

es 


_ strength of the mortgage. It 
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Redemption suit—Jurisdiction value—Mort- 
gagee's charge @& mortgaged property determines 
vdlue-*Amount exceeding pecuniary limits—Pro- 
cedure, - 

“Tia suit for the redemption, of immoveable pro- 
perty the value for purposes of jurisdiction is the 
amount found by the Court to be the value of the 
mortgagee's charge on the property and not the amount 
alleged by the plaintiff to be due to the mortgagee. 

Obiter dieta.— There is no special rule governing 
the valuation of a suit for redemptim. Therefore, 
the Court must act upon the general rule that the 
valyation of a suit must follow the value of the 
subject-matter thereof. 

The value of the subject-matter ofa redemption 
suit is the amount of thé mortgagee’s charge on the 
property mortgaged to him. It isthe decision of a 
competent Court, and not‘ the assertion of either 
party, which fixes the sum actually due on the 
is that sum which 
settles the jurisdiction of the trial Court and also 
furnishes the test for determining the forum of ap- 

eal. 

, If the amount found to be due to the mortgagee 
exceeds the pecuniary limits of the Court, it should 
either dismiss the suit for want of jurisdiction or 
réturn the plaint for presentation to a proper Court. 
But while the Court is competent to decide that it 
has no jurisdiction to hear and determine the suit, 
because the amount due to the mortgagee exceeds 
its pecuniary jurisdiction, it has no authority to fix 
the exact amount due to him. Such an adjudication 
can be made only by a Court of competent jurisdic- 
tion. L Jaswant Ram v. Mott Ram, 2 L. C. 308; A. I. 
R. 1926 Lah. 376 89.0 
——— Redemption suit—Mortgage not proved. See 

O, P. O., 1908, O. VI, 2. 17 
——— Subsequent mortgagee advancing money to set 

aside sale in execution of prior mortgage-decree— 

Priority over intermediate mortgagees. - 

A person, who advances money on a usufructuary 
mortgaze of certain property in order to set aside the 
sale of the property held in exec&tion of a prior 
mortgage-decree, is entitled to priority, as against 
any intermediate mortgagee, to the extent of the 
money advanced by him to satisfy the decree for sale. 
A OHHOTEY Lat v. DHARAJIT, A. I. R. 1926 All. 744 
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——_— suit—F inal decree passed without passing pre- 

liminary decree—Irregularity—Jurisdiction, want 

of—-Decree, whether can be challenged in execution 
proceedings. © 

‘Where 6, Couft which has jurisdiction to pass a 
final decree in a suit passes such a decree without 
first passing a preliminaryedecree, the final decree 
cannot be said to have been passed without jurisdic- 
tion inasmuch as the failure of the Court to pêss a 
preliminary decree at the mgst amounts to an illegal- 
ity oran. irregularity which dqes not affect the jurisdic- 


tion of the Court. It is not open to a judgment-debtor, 


to challenge the valjdity of such a decree in execution 
proceedings. © Asptt Harm ABUL HOSSAIN v, 
Hesenpra Kumar Ray, A. L R. 1926 Cal. 1179 686 
suit— Person claiming adverse title, addition 

of, whether permissible. 

Persons claimidg a ‘paramount adverse title ought 
not to be joined.as parties to a mortgage suit. Mi 
KaakanTHarsaM RUKMANI AMMAL v. Ka Kr ANAKMA 
Naru, 23 L. W. 664; A. Te R. 1926 Mad. 744; (1926) M. 
W.N. 938 e %e = < 26 


INDIAN CASES, 


27 P. L. R. 463 


[1926 
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suit—Person claiming paramount title, if 
proper party—Objection in second appeal, maintain- 
ability of. 

In a mortgage suit it is inexpedient that -a par 
mount title shouldbe brought into controversy, an 
as a rule,a person ‘claiming paramount title should 
be discharged from the suit. But: where a plaintiff 
impleads such a person as a party and the question 
whether he has a superior title is fought out in two 
Courts it does not liein the mouth-of the unsuccess- 
ful plaintif to raise the objection in second appeal 
that the question ‘in controversy between ‘them should 
not have been decided in the suit. GO NIRODE KANTA 
OHAKRABURTY V. NRIPENDRA Kumar OHAKRABURTY, A. I. 
R. 1926 Cal. 1192 2 698 

, usufructuary—Further mortgages.stipulating 
re-payment with re-payment of the first mortgage— 

Redemption of first mortgage alone—Consideration 

-Burden of proof. : 

Where a mortgagor executes a-usufructuary mort- 
gage and subsequently executes further mortgages 





in favour of fhe same mortgagee over the same 
property, with the stipulation that the ee 


of the subsequent mortgages will be paid “along with 
that of the first, he isnot entitled to recover.posées- 
sion of the mortgaged property without redeeming all 
the mortgages. et 

When the execution ofa mortgage is adm‘ted or 
proved and the document contains a recital admitting 
receipt of consideration, the onus of proving want of 
consideration is on the mortgagor. ‘L Puyxu Ram v. 
GHULAM Hossain, 7 L. 297; A. I. R. 1926; Lah. = 

30 
with possession—Further mortgage with stizu- 

lation to pay its consideration at redemption—Rc- 

demption. 

Where a mortgagor executes a further.mortgage in 
favour of the mortgagee in possession with the 
stipulation that he shall'have no right to redeem the 
property unless the amount due under thé further 
mortgage-deed is paid, such further mortgage isa 
usufructuary mortgage and the mortgagee is entitled 
to claim the amount due under-it at the time of re- 
demption. A Srra Raw v. SHEO DARSHAN 197 
—— with possession—Later bond stipulating for 

payment on redemption—Mortgage by wayeof addi- 

tional charge. 

A bond executed by a mortgagor by way of 
mashrutulrahn, stipulating -to re-pay the amount due 
under it ona certain date, with the fufther stipula- 








‘tion that in case of-non-payment on that date he-will 
mot be entitled to re-pay it except along -with the 


original usufructuary mortgage-still outstandipg, and 
that the amount will be recoverable from the person 
and property of the mortgagor is a mortgage by way 
of additional charge. A Daunat Bist v. GAJADHAR 
Prasan SINGH 555 
Muhammadan Law—Dower debt, liability of 
heirs for —Proportionate liability—Decree for dower 
— Executing Court, whether can apportion liability. 
The estate of a deceased Muhammadan d®lves 
upon his heir or heirs from the moment of his death 
and the proportionate interests of the heirs, ifemora 
than one, come into separate existence from that 
moment: : 
The share taken by a Muhammadan widow by. in- 
herisance in the estate of her deceased husband is 
liable proportionately for the satisfaction of her dower 
debt in the same-way as the-shares.taken‘by-the other 
heirs, ‘and the liability ofeach heir is limited to the 


the terms of the 


“Kol, 96] 
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extent of the assets-in his or her hands. The question 
as regards such liability must, however, be raised in 
the suit to recover the dower and the decree ought to 
direct in what proportion the dower debt is to be paid 
by each of the heirs. Where the decree contains no 
such direction it is not open to the Executing Court 
to make an apportionment af the debt amang-the heirs 
‘of the deceased in proportion to the shares taken by 
them in the estate of the deceased. Pat Brat Harsa v. 
Kawiz Farima, (1926) Pat.9; A, T. R. 1926 Pat. 411 3 
~ Interpretation — “Brother -and sister”, 
meaning of, See MUHAMMADAN LAW— WAKE 105 
Legitimacy. See ÈVvInENCE Act, 1872, s. 112 
; 582 
“mý Marriago—Ontion of puberty—Time for re~ 
pudiation. 

-Ín the absence of consummation of marriage or 
acquiescence, a Muhammadan woman, given in marri- 
‘age by her mother before her puberty, does not lose 
her ‘right of repudiating the marriage by delay after 
the:appearance of puberty. L Matra Dap v. PATEH 
‘Brot, A. I. R. 1926 Lah. 545; 27 P. L. R.'377 1009 

— Wakf deed, construction of—Succession, 

hereditary, principle of, whether apslicable—‘Tangi- 

- gula and Tarma”, whether exclude half brother and 

~ gister. 

: Under the Muhammadan Law the principle of 
hereditary succession does not apply tothe manage- 
mont of wakf property, which would depend upan 
document creating the wakf. 
14 is quite open to.the author ofthe trust who creates 











.a.wakf to provide-for the devolution of the manage- 


ment in his line, but when he does not make such-a 
provision,.the ordinary notion derived from the Hindu 
Law which favours hereditary rights even in the case 
of oe cannot be applied to the case of a 
wakf. 

Where.a wakf deed relating tothə devolution of 
the management of the trust provided, “in this 
manner if my heirs after my lifetime regularly make 
payments as detailed above, they should conduct the 
management of the property": : 

‘Held, on a construction of the wakf deed, that the 
word “heirs” should be understood in tho ordinary 
acceptance of the term and could not be said to mean 
theirs of heirs but only heirs. 

‘Where the author of a wakf trust directed that his 
elrlest son, should manage all the family properties 
till .portifion ‘as well as wakf properties and that 
afterhim hi& younger sisters and brothers Tangigula 
and Taramma in order of succession according to 
seniority should manage: 

Held, that the Kanarese words Tangigula and 
Taramma were generic terms for younger sisters and 
younger brothers and that there was no intention to 
exclude the half brothers and sisters. ' 

In the cass of Muhammadans, unless there is an ex- 
plicit statement to that effect, the words brother and 
sister would include both half brother and half 


sister. WI Manaumap-Scuaunap v. JAINAB “23 L. W.- 


TOM, I. R.1926 Mad. 861 105 

——— De facto manager of mosque, suit by, for 
possession of properties on behalf of mosque, main- 
tainability of. ; 

Under the Muhammadan Law, a de facto manager 
ofa mosque is entitled to geta deeree for possession 
of propertied balonging to the mosque where the suit 
is brought on behalf of the mosque, and the right of 
the:mosque’is conceded, -M MAHOMED elBRAHIM SAHEB. 
v Sunparam CETT AIR, 1926 Mad.°1066 ‘e283 
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Mutation, order for, effect of—Consent of parties—~* 

Title, whether aPected. 

An order passed by a mytation Court even by 
consent of parties cannot be deemed to pe a mutual 
arrangement under which the title to the property ip 
finally settled between the parties. A RAJA RAI v, 
Ram Avtar RAT 6 783 


Negligence, See Cnota NAGPUR Tewaxcy Act, 1968, 
s, 258 > 437 


Original.Side-Rules (Cal, High: Court), Gh. VIN, 
r. 18, Ch. XIHA, rr, 3, 4—Notice of appearance 
Summon! for,summary judgment—A ppearance entere 
ed by defendant personally and subsequently by 


-attorney — Limitation. x 


Under r. 18 of Oh. VIII of the Original Side Rulese 


of the Calcutta High Court the attorney ofa defend- 
ant or a defendant appearing in person, must forth- 
with give notice of his having entered appearance 
tothe’plaintifi's attérney, or if the plaintiff sues in 
person, to the plaintiff himself. ‘ 

A summons under Ch. XITA of the Origin Side 
Rules of the Calcutta High Court for summary indg- 
ment must be taken out within 10 days of the 
entering of appearance by the defendant, where the 
defendant ‘has filed a ‘written statement. 

Where a defendant entered appearance in person 
and subsequently also entered appearance by attorney 
and filed a written statement : 

Held, that the defendant by entering appearance by 
attorney had afforded a fresh opportunity to the 
plaintiff to take proceedings under Ch. XINA for 
summary judgment and that the period for taking 
out the aummons must be counted from the date on 
which appearance was entered by the attorney. © 
Onatru Lat MISSER v, MARWARI COMYERCIAL BANK, LD., 
:30 C. W. N. 298; A. I. R. 1926 Cal. 668 839 


Oudh Courts Act (IV 011925), 8. 12 (2)—Further 
appeal, certificate for, when can be granied— Inter- 
pretation of document, question of ~ Case, whether Jit 
for further appedl. 

A case may be certified as a fit one for further 
appeal under sub-s. (2) of 8. 12 of the Oudh Courta 
Act where the @ecision from which a further appeal 
is proposed to Be preferred is opposed to any general 
principle of law or involves a question of public 
interest or is contrary to any recognised precedent. 
Where the decision complained of turns upon the 
interpretation of a particular deed and the rule of 
interpretation applied is a well-understood one, the 
case cannot be certified as a fit one for further ap- 
peal. O Usar ALI Bea v. Narac, 30. W.N. 574; A L 
R 1926 Ondh 419 e 325 
-$.12 (2)—Interpretation?® of Yocument— 

Further appeal--Certificate, when may be granted 

A litigant-is not entitled to get a certificate under 
s.12 (2) ofthe Oudh.Courts Act that his case is a fit 
ons for further appeal on the ground that a particular 
interpretation has been put upon a particular docu- 
ment by the Judge responsible for the decision which 
is said not to be correct. A certificate to that effect 
should be granted only in caseg in «hich questions 
of public importance are involved, or which may he 
important precedents governing numerous other cases, 
or in which, while the right in dispute is not measur- 
able in money, it is of great public or private impert- 
ance. O Bistaguwar Davaro. tacnGan Rau, 3 O W. 
N. 576; A. I. R. 1926 Oudh 415 939 


Oudh Rent Act (XXU of 1886), 8. 18 —l.an%ord 





and tenant—Lessze not pitt in possession of portion of . 
groperty leasad—-Abatement of rent--Suit to recover - 


n EH, 
, Oudh Rent Act—coneld. " 


é NA. See 
arrears of rent— Plea of abatement, whether can be 
taken. aS : $ 

Where a“essor fails to put, his lessee in possession 
df a pertion of the demised premises, it is open to 
the latter, in answer to a suit for prrears of rent, to 
claim a propertionate abatement of rent and he js 
liable to pay rent only in respect of that portion of 


the premiges of which he has been put in posses- 
sion. Q AJUDHIA Prasap v. SHEIK Bucuar, A. I R. 
1926 Oudh 525 : Ka $2 341 

` — 5, 108 (10b)—Suit for, possession of 
occupancy tenancy against person other than 
langlord—Title based on general law of inheritance 

e ~Suit, whether barred by el. (10b)—Jurisdiction 
of Civil and Revenue Courts—Interpretation of Rent 





Acts. si ; 
By the Full Bench—A suit for recovery of posses- 


sion of lands held in the right-of occupancy tenancy. 


“by a person claiming title on the general law of in- 
heritance against a person, who is not a landlord, is 
not barred from the jurisdiction of the Civil Courts 
by cl. (10b} of 8.108 0f the Oudh Rent Act, 1886. 
-Per Ashworth, J.—It would not be beyond benevo- 
lent interpretation, which is particularly permissible 
in the case of Rent Acts,‘to read into cl. (10b) the 
qualification “ag against the landlord of the holding.” 
Per Hasan, J.—Suits by an under-proprietor or A 
tenant contemplated by s. 108B are suits against the 
landlord as the nature of the suits described in the 
several clauses implies. It must, therefore, be held that 
having regard to the setting in which cl. (10b) is placed 
that clause also relates to a suit against the land- 
lord. This is particularly so when we bear in mind 
the nature, of the suit contemplated by cl. (10a) which 
wastalso introduced into the Oudh Rent Act along 
with cl. (10b). The expression “occupancy ofa hold- 
ing”: is used in both the cls. (10a) and (10b) and 
should bear the same meaning at both the places, that 
is, a suit for the recovery of the occupancy of a hold- 
ing against the landlord. O Maruca KUNWAR v. 
PATESHAR SINGH, 3 O. W., N. 536; A. I.R. 1926 Oudh 
D71; L. R. 7 A. (0) 241 MA 672 
Ownership—Manure deposited om vacant site— 
“Ownership of manure, : 
“Where manure is deposited by the people ona 
vacant site, the proporty in the manure does not 
become vested in the owner of the site. L MAKHAN v. 
Farnam SINGH, A. I. R. 1926 Lah. 565° ` 328 


pPardanashin lady, document executed by—Liability 
under the document—Execution.and explandtion of 
| document, proof]. | 
Sinan NA wg pardanashin lady is sought to 
be charged .with liability under a document, it is 
necessary to prove not merely, that she executed the 
document but also that phe understood and appreci- 
ated the nature of transaction, but, if it is fownd 
that the transaction, evidenced by.the document, was 
brought about by herself and that she was perfectly. 
aware ofthe nature and contents of the document, it 
would be unnecessary to show that it was explained; 
to-her, though it wouid be yet: necessary to show that- 
it was read to her. Pat THIRATHMANJHA V. QUNJESWARI 
Korr, A. I. R: 1926 Pat. 529 - 574. 
Partition. See CO-SHARERS Gn P a 
- Charge Peated son property, in dispute, 
. validity of. 





. Aeharge can be created either by an act of parties. 


or.by operation of law and po formalities are required 
| for the creation of a ohargee 


> ë 


eee .. as e 


. INDIAN OASES. 


< (1926 


Partitlon—concld. | pi% $ } 
Where arbitrators are appointed to effect a parti- 
tion of certajn properties between the parties to.8 
teference, they have authority, in order to equalise 
the shares of the different parties to award compensa- 
tion in cash to any of the parties and to charge the 
payment of the compensation on any of the properties - 
in dispute. A KANHAIYA Lau v. JANGI, 24 A.L. Jd. 
649; A. I. R. 1926 All. 827 ; 39 
—-~—-~ Suit Agreement of reference—Method of divis 
ston adopted by arbitrators, consented to by parties— 
Terms of reference, whether exceeded—Hvidence Act 
(I of 1872), s. 92—Agreement of reference, deviation 
from—Oral evidence. . ; 
„If ina suit for partition of the zemindari. property 
on the agreement of the plaintiff and- the pringipal 
defendant in the case, (the other defendant, who was 
only a pro forma defendant, not joining in the agree- 
ment) the dispute, asto whether the property was 
joint, is referred to arbitration and the arbitrators 
at the request and with the consent of the plaintiff 
and both the defendants divide the property into three 
lots and give one lot to each party,in doing so'the 
arbitrators do not exceed the terms: of reference; 
nor is the arrangement as to the method of divi- 
sion of the property and to bring the pro forma 
defendant in the division inconsistent with the agree- 
ment of reference. A Tursi Ram v. BAsDEO, 24 A. L. J. 
705; A. I. R. 1926 All, 567 531 


Partnership. i y 
When a partner retires from the partnership by 
releasing his rights therein, the property still remains 
the property of the partnership and his actionin ré- 
leasing his rights does not actually extinguish his 
right in the immoveable property, for he receives his 
share of the assets on going out of the partnership 
and the immoveable property still remains the pró- 
perty of the partnership as it was before. M Carqrvunr 
VENKATARATNAM V. SIRAM Suppa Rao, 49M. 738; 51M. 
L. J. 410; (1996) M. W. N. 732; 24 L. W. 529; A. I. R. 
1926 Mad. 1010 . 881 


——--—, commencement of. . : 

There is no reason why a partnership should not 
date from the day when money is put into it. by one 
of the partners as. distinct from the due when the 
first purchase in the market is made by „tho partrer- 
ship. A Devi Cuanp v, Parnau Lat, 24 A. Ld, 694: 


A.J. R. 1926 All. 582 67 
————,, illegal—Liability ‘to be sued. See MADRAS 
ABKARI AOT, 1886, s. 24 e. 91 


Property acquired out of profits of joint 
` business, whether joint- -Presumption. 4 
There ig no authority for the proposition that pro- - 
erty purchased with the profits derived from å joint 
business raust be presumed to be joint. A partner in 
a joint business may invest the profits which hè 
derives therefrom in any way that he considers ad- 
vantageous and it cannot be said to follow that 
because such profits have been earned as a result of 
, the joint „business, they must necessarily _ he jointly, 
invested. The presumption in such a case woud be 
that the apparent state of things isthe real state of 
things and that the ostensible owner is also theereal 
owner of the property. zi 
Where “one property is purchased in the names of 
threè “brothers and another'in thename of only ong 
of them, it .is likely thatthe property purchased in, 
the name of ons brother is his self-acquired pro-- 
rty. C Guonam Smaique Kuan V. JOGENDRA NATH: 
lirna 43 @ Led, 452; A. D Ri 1026 Gal. 916.. 198, 


